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*^aws, thus limiting suits, are founded in the 
noblest policy. They are statutes of repose, to 
quiet titles, to suppress frauds, and to supply the 
deficiency of proofs arising from the ambiguity 
and obscurity or the antiquity of transactions. 
Controversies are limited to a fixed period of time 
lest they should be immortal while men are mortal 
— Ne autetn lites immortales essent, dum litigantes 
mortales sunt. (Story’s Conflict of Laws.') 


statute of limitation instead of being viewed 
in an unfavourable light as an unjust and dis- 
creditable defence, should have received such 
support from Courts of Justice as would have 
made it what it was intended emphatically to be, 
a statute of repose. (Justice story in Bell v. Morrison.) 
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THE FIRST SCHEDULE. 
(See Section 3.) 

Fiest Division : Suits. 


Descri])tion of suit. 


Periofl of j Time from which 
limitation. j period begins to rmi. 


PABT I, — Thirty Days. 

l * To contest ani Thirty days. jWhen notice of 
award of the Board! ; the award is 

of Revenue under the! : delivered to 

Waste Lands (Claims)! ! the plaintiff. 

Act, 18G3. I 

1. Scope of the Article. — The suits contemplated und(;r 
this Article are those referred to in Section 5 of the Waste Ijatids 


^ Acts of 1877 and 1871, 

PART I. ~~ TJIIRTY days. 

1, — To contest an award of tlie. Thirty days. When notice of tlic 
Hoard of Revenue under Act award is delivered to 

No. XXllT of 1803 (to provide ! the pi a in. till, 

for the adjudteation of claims , 

*to waste lands). ; 


Act of 1859. 

No corresponding provisio 


Lim. 60 


Schedule 1 
Article 1 
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To CONTEST AWAIiD OP BOAED OF REVENUE 


Article 1 
Note 1 


Article 2 


(Claims) Act, 23 ol; 1863. Under that Section a suit may be instituted 
l)y the claimant or olBector on receipt of the award in a Court 
specially constituted under that Act. Tiio period prescribed under 
this Ai’ticle is tlnrty days from the date on which such notice of the 
fiwai'd is delivered to the plaintid. 

There was no i>rovision corresi)ondinj4 to tliis Ai’ticle l)ofore tlic 
year 1871, but Section 5 of the Act 23 of 1863 itself provided that 
sucli suit shall he instituted within 30 days from tlio delivery of such 
notice. It was hold by the lligii Court of Calcutta in a suit arising 
l)efore 1871 that the Court could not extend tlie p(3riod allowed by 
the Section for any reason.^ In the year 1871, the words as to 
limitation in the said Section were deleted and an Article cori'ospo ri- 
ding to the ju'osent Article was inBcrted in tive Limitation Act, 1871. 
Under this Act it is of course clear that tlu^ jayriod of 30 days is to 
bo reckoned in accordanct) witli tlio Se(itions of the Act whicli may 
residt in extending tlio said period. 

The “suit to contest an award” referred to in tlie x\rticle is not 
“an application to set aside an award” witliiu tlie meaning of 
Section 12 sub-section 4 ante. Therefore, time rotpiisite for obtain- 
ing a co|)y of t/lie award cannot he excluded under iluit Section in 
computing llie jicriotl of limitation for the suit. 


PART II, Ninety Days. 

¥ov eompensa- 1 Ninety days, i When the act 
tion for doing or for; I or omissi'on 

omitting to do an act j ; takes place, 

alleged to be in pnrsu- ; ; 

ance of any enactment j I 

in force for the time I ; 

being in British India. I 

>}■■ Act of 1877. 

Sail 10 as above. 


Act of 1871. 

Part IT. ~~ Ninety days. 

2. — For (Inir)g^, (.r for omitting to ; Niiioty da\'s. 
do, an ;ict in pursuance of any ! 
eaaotment in forces for the lime ; 
being in British India. ' 


j When the aci. or omis- 
I si on took pla.ce. 


Act of 1859 — Section 1 Clause 2. 

To suits for jocrajiiiaia- pe.nalti(\s or forfeitures for the. hrca.ch of any law or 
regulation — the i)eriod of one year from the time tln.^ eausci of actk>n arose. 


Schedule I — Article 1 — Note 1 

1. (180G) o Suth W K 1 (i2), Mtmo'nar jMiiokei jeii v. Joykisken Mookerjee, 
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Synopsis 

1. Scope of the Article. 

2. Wrongful acts or omissions under contracts. 

3. Gases falling within this and another Article. 

4. Doing or omitting to do. 

5. “Alleged to be.” 

6. Compensation. 

7. “Enactment in force.” 

8. Starting point. 



,\ct done kiiovvingly oi: .intoittioiiaHy in coiitravciilion of oiiactmeuL -- Article 
docs not apply ... ... ... 8eo .Nolo 1, Pis. 0, 12 

Act done inaliciouslv bat uijd(M‘ lionost iiclicf iJiah it is auihori/.(‘d ]>v (aiactincnt 

Sec. Note'), Pis. 11, 15 

Act done negligently lait boiKJstly — .Xrtielc appitc.s ... See Note 1, Pt. 13 

Act or omission not giving cause of action unle.ss damage results — Seeliem 21 
applic.s ... ... ... ... Sec Note 8, Pt. 1 

“Doing” includes doing in jmprop('r manner ... See Noi,c 1 

Special or locril law pi'evalls ... ... ... See Note 8, Pt. 3 

Suit for rotnrn of nionvy wrongfully levical — If. one for compcnsation...See Note G 

i. Scope of the Article. — There are siweral in-ovisions in the 
statute liooks wliieh are inteiidod to afford ])rotection to persons 
doing acts in pursuance of an enactinont in force. ^ It is not 
necessa^'v for the ajiiilicahility of such provisions tlnit tlie act should 
]:)0 directly justifuMe under the enactment as this would reduce 
the protection to a nu'ro nullity. It is, however, necessary that 
the del’endant should h;-ive konenly believed in the existence of a 
state of facts, wliicli if it had existed, would liavo justiliod him undor 
the enactment to do the tiling comidained of.“ Ilis error may l)o 
one of Jaw^ and ho need not liavo any knowlodgo) of tlio jiaidicular 
enactment under whicli he lias acted. ^ It is not oven material 
whether Ids belief is a reasonable one.^ It follows that wliere a 


Article 2 — Note 1 

1. See for example SiM-liou 1 of th(i Judicial Offiecu-rf’ la-oLection Act, 

Section 80 of the Civil Procedure Code. 

Section 197 of th*' CrimiiiaJ id’ociulnro Code, 
la Ilalslairv, Vol. 23, Page 343. 

2. (ISIG) 71 K H 701 (70G) : 3 D A L 702 : 15 L J Kx 233 : IX) Jur 884 : 15 

A1 A W 34G, H ngJtes v. Tkicldand. 

(1874)19 WK (Png) ' 931 (932) : P K 0 0 P 474, Ckamberlmn v. Aon/. 
(Kef. in G Alad 11 C K 423.) 

•3. (1871) G Q h 724 (728) : 19 W li (Dug) 1110 (1112), Sei?7ies v. Judye. 

4. (1853) 93 K K 7G9 (779) : 13 C P 850* : 1 0 L R 74(> ; 22 L 4 C P 204 ; 17 

Jur 990, Mead v. Coker. 

(1863) 133 R R 791 (793) : 33 L J Ex G5 : 9 L T (NS) 727 : 12 W R 253 : 
'2 11 & 0 709, mherte. v. Orchard. (Kef. in 6 Mnd If C K 123.) 

5. HalBl>ury, Vol. 23, Page 348 and Vol. 13, Page 179. 


Article 2 
Note 1 
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Article 2 person knowingly and intentionally acts in contravention of the 

Mote 1 provisions of an enactment, ho cannot claim that his conduct has 

any relation to acting “in pursuance of the enactment.” In Selmes 
V. Judge, ^ Blackburn, J. observed as follows : — 

“It has long been decided that such a x>rovision as that 
contained in this Section is intended to jirotect persons from 
the consequences of committing illegal acts which are intended 
to bo done under the authority of an Act of Parliament, but 
which, by some mistake, are not justified by the terms and 
cannot bo dofandod by its provisions .... I agree that 
if a person knows that he has not, under a statute, authority to 
do a certain thing, and yet intentionally does tliat thing, he 
cannot shelter himself by pretending that the thing was done 
with intent to carry out that statute.” 

This Article is one of such provisions intended to afford iirotec- 
tion to persons acting in juirsuance of an enactment, against stale 
claims^ and a specially short iieriod of limitation is provided for sucti 
cases in order that such acts which are of a public nature shall not 
give rise to a protracted litigation,® the policy of the law being that 
suits of this nature should be brought and investigated as promptly 
as possible.® The principles above stated would therefore apply also 
to cases coming under this Article. Thus the act complained of need 
not be directly justifiable under the enactment. But the defendant 
is entitled to the benefit of the protection of the Article if he honestly 
believed in the existence of a state of facts which, if it had existed, 
would have justified him under the enactment to do the thing 
complained of.^® The reasoiiaMeness of the belief is immaterial if his 


0. (1871) () Q B 724 (727) : 19 W R (Eng) 1110. (Ref. in 25 Bom 387 (393).) 

7. (1909) 2 Ind Gas 819 (825) : 1909 Piui Re No. 72, iliehard Watson v. The 

M nnicipal Corinyraiion of Simla. 

(1938) A I R 1930 Pat 513 (517) : 15 Pat 510 : 101 Ind Cas 860, Secy, of 
Slate V. hodiia ColUcry Co. Ltd,. 

[.SV-^ aho (1913) 18 Ind Gas 84 (84) (Caj), Jlari Charan Lose v. Suren- 
dra Nath Bane^'jee. (I)arnago eansed by order undca* Section 144, 
Gr. 1\ G.— -Article 2 applies.) 

(1848) 4 Moo Tnd App 353 (379, 380) : 1 Bar 303 : 0 Moo P C 257 : 
iVrry O G 392 (P G), itichard Si>oone7' v. Jiuldoir.'] 

8. (1913) 21 Iiid Cas 420 (427) : 10 Oudh Cas 211, WaH-ullah v. Laj Bahadur, 

9. (1918) A 1 R 1918 All 03 (05) : 41. All 219 : 48 Ind Cas 815, Muhat Lai v. 

Copal Sarup. (S.ale of plaintiff’s property in exeention of inoney decree 
— Tender of decretal amount by plaintiff — Sale by Amin in spite of 
tender in collusion with decree-holder.) 

10. (1909) 2 Ind Gas 819 (822) : 1909 Pun Re No. 72, Itichard. W' at son v. The 
Municipal Corporation, Si-nila. 

(1935) AIR 1935 All 538 (540) : 1935 Or Cas 560 : 155 Ind Cas 181 (FB), 
Shiarn Lai v. Abdul liaof. (Dissenting from observations in AIR 
1918 All 03 where it was held that the question of honest belief was 
not a matter for consideration.) 

(1925) A I R 1925 Rang 311 (312) : 3 Rang 268: 89 Ind Cas 861, Maung 
Kyaw Nyun v, Ma-Ubin Municipality. (Following ICO P R 1883.) 
(1936) A I R 1936 Cal 053 (655, 056) : 1G6 Ind Cas 629, Jaques v. Narendra 
Lai Das. (Act done by Police Officer heedlessly but bona fide — 
Article 2 applies.) 
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belief m honest, though it may be an imix)rtant element in determin- 
ing the question of honesty.^ ^ Again, the Article will not apply 
where the ciofondant has acted Jmoioingly and intetitionally in 
contravention of the enactment merely using it as a cloak for 
private pur[)os 0 sA^ In Secretary of State v. Lodna Colliery Co.f^^ 
Courtney-Terrell, C. J. observed as follows : — 

“The object of the Article is the X3rotection of jmblic officials 
who, while bona fide x)iirxiorting to act in the exercise of a 
statutory X)Ower, have exce^edod that power and have committed 
a tortious act ; it resemVdes in this respect the English Public 
Authorities Protection Act. If the act complained of is within 
the ternrs of the statute, no x>rotection is needed, for, the xdaintiff 
has suffered no legal wrong ; the protection is needed when 
an actionable wrong has be?en committed, and to secure the 
protection there must be in the first xdace a bona fide belief by 
the official that the act comx)lained of was justified by the 
statute, secondly, tlio act must have been performed under colour 
of a statutory duty, and thirdly, the act must be in itself a tort 
in order to give rise to the cause of action. It is against such 
actions for tort tli'at tlio statute gives x>rotectiou.” 

An act done iiejjligently but honestly in inirsuanco of an enact- 
ment is within this Article. It is indeed to sucli acts that protec- 
tion is intended to lie ati’orded. An act may bo done maliciously 
but yet under tlio honest belief that it is authorised by the 

(1937) A I R 1937 Sind 281 (283) : 172 Ind Cas (>22, Udharam Va&mnmal v. 
Grahams Trading Co. Ltd. (There jnnst he au enquiry regarding 
good faitli before ArtieJe can h<; applied.) 

(1937) A 1 R 1937 Lah 748 (750) : 169 Ind Gas 922, Amar Singh v. DepiUy 
Coinmissioner, CujranuJala. (lie must .show he had reasonable 
grounds for justifying his action under th(‘. enactment.) 

11. (1900) 2 Ind Gas 819 (822) : 1909 Pun Re No. 72, Richard Wahoyi v. 

Municipal Corporation of Shntla. 

(1863) 1883 Pun Re No. 160, Ganesh Dans v. Elliott. 

[But see (1881) 1881 Pun Re No. 124., Ganesh J)as.s v. Elliott. (The 
defendant should show that he had reasonable grounds for 
justifying his action. This, it is submitted, is not correct.)] 

12. (1909) 2 Ind Gas 819 (822) : 1909 Pun Re No. 72, Richard Watson v. The 

Municipal Corpora. tion , Simla . 

(1935) A I R 1935 All 538 (540) : 1935 Or Gas 560 : 155 Ind Gas 131 (F B), 
Shianilal v. Abdul Haof. 

(1925) A I R lu25 Rang 311 (312) : 3 Rang 268 : 39 Ind Gas 861, Maung 
Kyaiv Nyun v. Ma’Ubin Municipality. 

(1901) 25 Bom 387 (393, 394) : 3 Bom L R 158, ltanc}iordas Moorarfi v. 
The Municipal Conimissinner for the City of Bombay. 

(1912) 17 Ind Gas 673 (074) : 37 Bom 101, Dhondu Dagdu v. Secy, of State. 
(Case uiidcr Bombay Abkari Act 1878, Section {\1 which has a previ- 
sion similar to this Article.) 

• (1937) AIR 1937 Sind 281 (283) : 172 Ind Gas 622, Udharam Vassanmal v. 

Grahams Trading Co. Ltd. 

12a (193G) AIR 1936 Pat 513 (517) : 15 Pat 510 : 164 Ind Gas 860. 

13. (1930) 122 Ind Gas 111 (112) (Lah), Baizahhan v. Municipal Committee of 

A?nritsar. (Municipal Committee acting negligently in rexmiring 
drain — Suit for damages for injury to neighbouring property.) 


Article 2 
Note 1 
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Article 2 enactment. In such cases this Article will apply. It was, however, 

Nctes held in the undermentioned case^® by the Chief Court of the Punjab 

1 — 2 that this Article will protect parsons who have acted honestly as a 

man of ordinary care and intelligance. It is submitted that this 
condition as to ordinary care is not necessary for the applicability 
of the Article, for, this would render the Article inapplicable to 
negligent acts, i. e. acts done without reasonable care and caution. 

Where, owing to the negligence of the Municipality in keeping 
water-pipes in good repair, the ground in which they were laid 
became damp and damaged the plaintiff’s houses and the plaintiff 
sued the Municipal Board for damages, it was held that this Article 
did not apply but only Article 36, apparently on the ground that the 
omission was not “in pursuance of any enactment.”^® Where the 
enactment under wdiich a person purported to act did not authorise 
him to do the act complained of, it was held by the Lahore High 
Court that Article 2 w^as not applicable. It is submitted that this 
is not correct.^® 

2. Wrongful acts or omissions under contracts,— Where it 
w^as provided by Section 527 of the Bombay City Municipal Act 
(3 of 1888) that no suit shall be instituted against the Corporation in 
respect of any act done in pursuance or execution of the Act until 
notice of one month was given, it was held tliat a wrongful act or 
omission under a contract entered into under the powers given by 
the enactment was not in 'pursuance or execniion of the enactment.^ 
The same view lias been held in the undermentioned cases^ arising 
under other Municipal Acts. It has been held that tiie same reason- 
ing as applies to the construction of the provisions above referred 
to will apjdy to the construction of this Article also which will 

14. (1932) A I H 1932 All 10 (18) : 135 Tiid Cas 558, Shariful Hasan v. Lachmi 

Narain. (The act itself was however justifiable in this case.) 

{1920) A I R 1920 All 538 (539) : 48 All 500 : 95 Ind Gas 1030, Miinicipal 
Board of Beruircs v. Bediarilal, (Malicious action of M'unicipalit}" in 
omitting to do what it should have done under the Act.) 

[See also (1937) A I R 1937 Born 491 (492) : 172 Ind Gas 430, Barva^ 
teypa Mallapua JIubli v. Tlubli Municipality.'] 

15. (1880) 1880 Pun Rc No. 05, Noxpat Eai v. Sirdar Kirpal Singh. 

10. (1929) AIR 1929 Lah 730 (735) : 121 Ind Gas 500, Maya Ram v. Municipal 
Conimiitee . 

17. (1985) A I R 1935 Lah 47 (47) : 152 Ind Gas 080, Notified. Area Committee, 

Chincha ]Vatni v, Lada Ram. 

18. See Halsbury, Vol. 13, Page 179. 

Note 2 

1. (1901) 25 Bom 387 (394) : 3 Bom L R 158, Ranchordos Moorarji v. The 

Municipal Commissioner for the City of Bombay. 

2. (1914) AIR 1914 Sind 125 (128) : 8 Sind L R 294 : 29 Ind Gas 597, MunicC 

paliiy of Taia v. Assanmal Chandoomal. (Case under Bombay District 
Municipal Act, 3 of 1901.) 

(1916) AIR 1916 Mad 310 (313) : 28 Ind Gas 45, Municipal Council of 
Kumbalioyiam v. Viraperurnal Pada'yachi. (Madras District Munici- 
palities Act, 4 of 1884). 
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therefore not apply to acts -or omissions under contracts entered 
into under the powers given by an enactment.^ 

3. Cases falling within this and another Article, — This 
Article will not ax)ply wliere there is another special provision pro- 
vided for a particular case,^®* This is in accordance with tlie general 
principle of law enunciated by the maxim (jeneralia specialilnis non 
derogant — a general provision must yield to a si)ecial provision. 
Where a suit was brought against a Municipal Board for making an 
illegal distress of the plaintiff’s goods under colour of an enactment, 
it was held that Article 28 which provides specifically for cases of 
distress should be applied and not this Article.^ Where the principal 
(Municipal Board) sued its agent (the Executive Officer) for dtiinages 
for negligence in the discharge of his duty under an enactrnent, it 
was i)cld that such a suit was specially i)rovided for by Article 90 
and tliat therefore this Article did not apply.“ 

See also the underineutionod case.^ 

4. Doing or omitting to do. — It has been field in the 
undermentioned case^ that the Article does not apjily to cases where 
the damages arise not from the doing or tlio omission to do an act 
but from the doing it in an improper manner out of malice or care- 
lessness. It is submitted that this view is not correct. “Doing” 
will include doing in an improper manner. Further, there cannot be 
an omission to do “in an improxier manner.” 

5. “Alleged to be.*' — The expression “alleged to be” does not 
mean “alleged by tlie plaintiff in Ins plaint or alleged by tlio 
defendant in his written statenient.”^ Eor does it mean that the 

3. (1910) A I R 191G I\:lad 310 (313) : 28 Ind Gas 45, Miinieipal Council of 
Kuynhalionam v. Viro/permnal Padayachi. 

(1937) A 1 E 1937 Lah 226 (228) : 159 Iiid Gas 1107, Girdhari Lai v. Secre^ 
tary of Slate. (Dismissal of Sub-Divisiojuil OUiccr from Borvicc— Buit; 
hy biiif for damages for wrongful dismissal— Suit is one for breach of 
eontract and not one for any act done in pursuance uf (maetmeut.) 

Note 3 

la (1937) air 1937 Bom 491 (491) : 172 Ind Gas 430, Parveiapya Mallappa v. 

JPuhli Municipality. (Gasc falling under Section 200 of the Bombay 
Act IS of 1925 — This Article not apx’dcahle.) 

1. (1904) 20 All 482 (488) : 1 All L Jour 195 : 1904 All W N 95, Municipal 

Board of Mussooric v. Jl. B. Good all. 

2. (1924) AIR 1924 All 407 (470) : 40 All 175 : 80 Ind C’-as 241, A. C. 

Mukherjee v. Municipal Board , Benarea. 

(1902) 7 Cal WN 728 (728), Jagat Jiban Nando Iloy v. Sarat Chandra 
Ghosh. (Suit for recovfiry of compensation for illegal distraint of crops 
by the landlord is within time if it is hronght within one year of the 
illegal seizure complained against; Article 28 or Article 29 and not 
Article 2 applies to such a suit.) 

3. (1937) AIR 1937 All 90 (95) ; 107 Ind Gas 433 : I L R (1937) All 390, Veni 

. Madho Prasad v. M. Wajid AIL (A I R 1935 All 538, Not followed.) 

Note 4 

a. (1918) 21 IikI Cas 426 (427) ; 10 Oudh Cas 211, WaU-Vllah v. lloj Bahadur. 

Note 8 

1. (1936) AIR 1935 All 538 (540) : 1935 Cr Cas 660 ; 165 Ind Cas 131 (F B), 
Shiajn Lai v. Abdul liaof. 
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Al^ole 2 defendant at the time of doing the act must, in order to claim the 

Kotos protection of the Article, openly allege or assert that he is acting in 

6—8 pursuance of a particular enactment;^ for, as has been seen in Note 1 

ante, he need not have any knowledge of the particular enactment 
under which he has acted. The words are merely intended to 
obviate the difficulty of the Article being interpreted too strictly. 
Without the said words the Article may not, construed strictly, be 
wide enough to cover the case of a person who, in good faith, has 
acted in pursuance of an enactment when it is found later that he 
has exceeded his powers. To protect such persons these words 
seem to have been added, i)resumably to widen the scope of the 
Article and give him x>i’otGction where, although the x^ower was 
exceeded, he still acted in good faith and honestly believed that he 
was acting in pursuance of an enactment.® 

It is however necessary before applying this Article that as a 
fact the act w^as done, or was honestly intended to be done, in 
pursuance of an enactment. Where on the statements contained in 
the xdaint the defendants did the act comxdained of at their own 
hands and not in x>^i‘suance of any statute, it was held by their 
Lordships of the Privy Council that the Court cannot, without 
going into the facts, assume that tlie act was done in x>nrsiiance of an 
enactment and apidy this Article. It must be proved that the act 
was 80 done.^ In Sundarji Shivji v. Secretary of Statef where the 
plaintiff sued the Secretary of State for damages for wrongful 
conversion of his goods consigned to a Eailway Company and the 
defendant alleged that the goods were sold under Section 55 of the 
Railways Act, it w^as held that Article 2 did not apply on the ground 
that it was the defendant wdio alleged that the act w'as done under 
Section 55 of the Act and not the jdaintiff' who based his suit merely 
on conversion. In other words, it seems to have been impliedly 
assumed that the words ‘'alleged to bo’' must be ^taken to mean 
“alleged by xffaintiff in his pd^int. ” It is submitted that the 
assumption is not correct and is really against the decision of the 
Privy Council above referred to.® 

6. Compensation. — This x\rticle apxdies only to suits for 
compensation. According to the undermentioned cases, ^ a suit for 

2. (1909) 2 Ind Cas 819 (822) : 1909 Pun Re No. 72, iiicharcl Watso7i v. Muni- 

cipal Corporation, Simla. 

(1937) A I R 1937 Lah 748 (750) ; 169 lud Cas 922, Amar Singh v. Deputy 
Commissioner , Oujranwala. 

3. (1935) AIK 1935 All 538 (540) : 1935 Or Gas 560 ; 155 lud Gas 131 (F B), 

Shiam Lai v. Abdul Hoof. 

4. (1927) A I B 1927 P C 72 (73) : 103 Ind Cas 1 ; 10 Lab 161, Punjab Cotton 

Press Co. Ltd. v. Secretary of State. (Reversing AIR 1924 Lab 192 
and A I R 1924 Lab 169.) 

6. (1934) AIR 1934 Pat 507 (510) : 151 lud Cas 995 : 13 Pat 752. 

6. See (1936) AIR 1936 Pat 513 (517) : 15 Pat 510 : 164 lud Cas 860, Secy. 

of State V. Lodna Colliery Co. Ltd. (Where the same learned Judge 
holds that his previous opinion was erroneous,) 

Note 6 

1. (1886) 1886 Pun Re No. 123, Seth Karim jee v. Sardar Karpal Singh. 



Compensation for doing or omitting to do an act 953 

return of moneys wrongfully levied by the defendant is one for 
compensation. The High Court of Allahabad has diss(3nted from 
this view and has held that a suit for compensation or damages is 
different from a suit for the return of a specific sum. In the former 
case the damage must be assessed by the Court for a wrongful act. 
A. suit for a specific sum of money illegally levied by the defendant 
under colour of an enactment is therefore, according to that Court, 
not a suit for compensation.^ In a recent case^^ the High Court of 
Lahore has followed the view of the Allahabad High Court. In the 
undermentioned case,*^ where octroi duty was legally levied, but 
owing to subsequent events had, under law, to be returned to the 
plaintiff and the latter sued for such return, the Allahabad High 
Court held that this Article did not apply but Article 120. 

See also Notes to Articles 29 and 36, infra. 

7. “Enactment in force/’ — Whore a defendant pleads that the 

action of the i^ barred under this Article, the plea 

necessarily imports an av(3rmGnt that tlio enactment was in force at 
the time and place when and where the acts complained of were 
done. It is not sufficient if the enactment is not in force, that the 
defendant honestly liolioved that it was in force and that lie was 
acting under it.^ 

8. Starting point. — The starting point is “wiien the act or 
omission takeis jilace.” When the act or omission does not, liowever, 
per se give a cause of action unless damage results tlierefrora, then, 
by virtue of Section 24 ante the period of limitation should be 
computed from the time wlien the injury results.^ Whore a suit was 
instituted on 5-2-1908 for cornjiensation for damages of an injury 
occurring about 3 -8- 1906, caused by tiio construction of a sullage 
drainage system by the Mimicijiality in 1904-05, it was held that 
the starting point of limitation for such suit under tliis Article 
was 3-8-1906, but tliat, even so, it was liarred by limitation.^ 

(1886) 1886 Pun Rn No. 65, Narpat Rai v. Sirdar Kirpal Singh. (Suit for 
recovery of tolls illegally levied.) 

(1936) A I R 1935 Lali 47 (47)' : 152 Ind Gas 680, Notified -Area Committee, 
Chinchauuiini v, Lada Ram. (Assumed — Put Die decision proceedt^d 
on the vioAv that it was an unauthorised act and that the Article 
consequently did not apply.) 

(1884) 8 Boin 17 (19, 20) : 8 Ind Jur 200, Jagjivan Javherdas v. Golain 
Jilani Chaudhri. (Case, however, under Article 29.) 

2. (1910) 6 Ind Gas 401 (403) : 32 All 491, The Rajputana Malwa Railway 

Co-operative Stores v. The Ajmer Municipal Board. 

2a (1932) AIR 1932 Lab 17 (20) : 133 Ind Gas 868, Bakshish Singh v, Rhuriian 
Singh, 

3. (1914) AIR 1914 All 338 (339) ; 36 All 555 ; 25 Ind Gas 913, J\lunicipal 

Board of Oha^ipur v. Deokinandan Prasad. 

Note 7 

1. (1886) 1886 Pun Ee No. 105, Jai Rutn v. Gurmukh Sinrjh. 

Note 8 

1. (1909) 2 Ind Oas 819 (822) : 1909 Pun Be No. 72, Richard Waltion v. The 

Municipal Corporation of Simla. 

2. (1909) 2 Ind Oas 819 (826) ; 1909 Puu Re No. 72, Richard Watson v. The 

Municipal Corporation of Simla. 
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Where a apeciiil or local law iirescribes a different period for such 
a suit, it is that law that will a^iply (Section 29). Thus the United 
Provinces IMunicipalities Act (II of 1916) Section 326 suh-seotion 3 
extends tlio period of 90 days to one of 6 months. A suit falling 
under that Section will therefore he barred only after 6 months.* 


Part 111. — Six months. 


3 .* Under the Spe- 
cific Relief Act, 1877, 
Section 9, to recover 
possession of immove- 
able property. 


Six months. 


When the dis- 
possession oc- 
curs. 


S ynopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Possession and dispossession. 

4. Immovable property, 

5. Person in possession without any title dispossessed by 
trespasser — Suit after six months, if barred. 

6. Suit on title — Failure to prove title — Decree, if can be 
given under Section 9 of the Specific Relief Act. 

7. Defendant maintained in possession under Section 145, 
Criminal Procedure Code — Plaintiff if can sue under 
Section 9 of the Specific Relief Act. 


Other Topics 


“Corpus” and “auimus” 

Incorporeal rights — Whether iinmovablo property : See 

Juridical possession 

Partial dispossession sufficient 

Specific Relief Act, S. 9 — Suit under — Scope of 

Tenant dispossessed — Whether landlord can bring suit : 


... See Note 3 
Note 4, Pt. 4 & F-N (4) 
See Note 3 
See Note 3, Pt. 5a 
See Note 2 
See Note 3, F-N (6) 


^ Act of 1877. 

Same as above. 


Act of 1871. 

PABT III.— SIX MONTHS. 

3. — Under Act No. 14 of 1859 (to j Six months. When the dispossession 
•provide for the limitation of \ occurs. 

suits) f section fifteen, to recover ; 
possession of immoveable pro- 1 
perty. ■ ' 


3. (1926) AIR 1926 All 538 (539, 540) : 95 Ind Cas 1030 : 48 All 560, Muni- 
cipal Board, Benares v. Behari LaL 
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1. Legislative changes. — The earliest enactment witli regard to 
suits for the summary recovery of possession of immovable property 
from a wrong-doer was Section 15 of the Limitation Act, 14 of 1859. 
This Section ran in terms similar to the present Section 9 of the 
Specific Eelief Act, 1877, and further provided that the suit sliould 
])e commenced within six months from the time of such dispossession. 
The Limitation Act, 9 of 1871, whicli took the ])laC6 of the Act of 
1859, left unrepealed so much of Section 15 as did not relate to the 
limitation of possessory suits. The portion relating to limitation 
was repealed and re-enacted as Article 3 of Schedule 2 of tlie Act. 
The imrepealed x^ortion itself was repealed and re-enacted as Section 9 
of Act 1 of 1877. But in so re-enacting it, tlie portion referring to 
limitation w^as also re-enacted in that Section. Thus tlio X)eriod of 
limitation was prescribed both under Article 3 of Limitation Act, 15 
of 1877 and under Section 9 of tlie S[)ecihc Belief Act. Tfie })rovision 
for limitation in Section 9 was evidently unnecessary and lienee so 
much of the portion as related, to limitation in Section 9 was repealed 
by Act 12 of 1891. Tlie present Limitation Act, like its predecessor, 
Xirovides a limitation of six montlis for those ])ossessoi’y siiits.^ 

2. Scope of the Article. -- The Siiecific Belief A(d, 1877, 

X^rovides for two kinds of suits for possession. Section 8 xu’ovides 
that a i)erson entitled to the possession of immovable ])rop6rty may 
recover it in the manner xu^escribed by the Code of Civil Proceduro, 
that is to say, by a suit for ejectment on the basis of title. Section 9 
gives a summary remedy to a ^vho has witliout his consent 

been (]isx) 0 ssessed of immovable x^^uperty otherwise tluin in due 
course of law, for recovery of x>ossession thereof, notwithstandinq 
ally other title that may he set up in siudi suit. The second x)^i^'a- 
graph of the Section x>i*ovides that the person against wliom the 
decree may bo passed under the first paragraph may, notwithstand- 
ing such decree, sue to estaldisli Iris title and recover 

Section 9 thus sxiecifically excludes any consideration of title^ 
whether such title be to land or other immovable jiroperty or to 


Act of 1859 — Section 15. 

15, II any person shall, withont his consent, have been dispossessed of any 
Person dispossessed iminoveable property otherwise than i)y due course of law, 
such person, or any claiming through him, shall, 

ill a suit brought to recover x>ossession of such prox)erty, 
1)6 entitled to recover x>essession thereof notwithstaudiug 
any other title that may be set up in such suit, provided 
that the suit he commenced within six months from the 
time of such dispossession. But nothing in this section 
shall bar the person from whom such possession shall 
have been so recovered, or any other xx'rson, instituting 
a suit to establish his title to such property and to 
recover possession thereof within the period limited by 
this Act. 


of immoveable pro- 
perty otherwise than 
by due course of law 
may recover posses- 
sion notwithstanding 
any title that may 
he set up. Suit for 
dispossession to he 
brought within six 
months. Suits to 
establish title not to 
he affected. 
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Article 3 — Note 1 

1. See (1893) 8 Mad L Jour 9 (9) (Jour). 
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IkPtiole 3 
Note 2 


possession only.^ In a suit under Section 9, all that the plaintiff 
has to allege and prove is 

1. that he was in possession of the immovable property when 

he was dispossessed, and 

2. that he was dispossessed by the defendant otherwise than in 

due course of law. 

On proof of these facts the plaintiff will be placed in possession 
of the property.^ It is not necessary for him to prove his title to the 
property. Nor can the defendant in such a suit set up any plea 
based upon title, even where he has one.^ A suit, in which it is 
necessary for the plaintiff to allege and prove title whether to 
immovable property or to mere possession thereof, will not come 
under Section 9,^ but will be governed by the general Section, 

Note 2 

1 . See (1910) 7 Ind Cas 495 (496) : 33 All 174 (F B), Lachman v. Sha^nhu 

Narain, 

(1889) 1889 All W N 89 (90), Ghuthcm Rai v. Shea Ghularn Rai, (In this 
suit the plaintiff sought a declaration of title to property.) 

(1872) 9 Bom H 0 R 53 (56), Lakshimibai v. Vithal Biunchandra. 

(1910) 7 Ind Gas 700 (700, 701.) (Cal), Raj Krishna v. Muktaram Das. 

(1916) AIR 1916 Mad 328 (360) : 28 Ind Gas 1, Thavasi v. Arumugam, 
(1914) AIR 1914 Mad 382 (383) : 22 Ind Gas 279, Devaia Sri Ramaynurihi 
V, Venkata Sitaram Chandra Rao Garu. 

(1914) AIR 1914 Nag 55 (56) : 10 Nag L R 188 : 27 Ind Gas 506, Samhha- 
shea V. Mahadeo. 

2. (1907) 4 All L Jour 601 (602) : 1907 All W N 244, Farhhu Lai v. Bam 

Char an, 

(1904) 29 Bom 213 (216) : 7 Bom L R 12, Rudra'ppa v. Narsing Rao. (A 
tenant holding over can successfully maintain suit under S. 9 against 
bis landlord if dispossessed otherwise than in due course of law.) 

(1868) 9 Suth W R 123 (124), Sofaoll Khan v. Wooimin Khan. (A tenant in 
possession, holding over under an expired lease if dispossessed, without 
his consent, of the land otherwise than by due course of law, is 
entitled to sue and recover possession.) 

(1914) AIR 1914 Mad 382 (383) : 22 Ind Cas 279, Devata Sri Bamamurthy 
v. Venkata Silarama Chandra Rao Garu. 

[See (1868) 9 Suth W R 513 (514) : Beng L R Sup Vcl. 1020 (F B), 
Jonardun Acharjee v. Jlaradhun Acharjee. (If a landlord ejects 
a ryot of his own authority, without the intervention of a Court 
of law or the Collector, the case will fall within Section 15 of 
Act 14 of 1859 and if the ryot sues him in the Civil Court within 
six months, he will bo entitled to recover possession without 
reference to the title of the landlord to eject him.) 

(1898) 12 C P L R 52 (53), Balra?n v, Bairagi. 

(1925) AIR 1925 Sind 275 (278, 279) : 87 Ind Cas 1002, Secretary of 
State V- Dinshau) Navroji. (It is open to teaiant holding over 
to institute suit against his landlord under Section 9 of the 
Sp(^cific Relief AetJ] 

[But see The Punjab Tenancy Act, 1887, Section 51.] 

8. (1927) A I R 1927 All 669 (670, 671) : 103 Ind Cas 428, Ganesh v. Dasso. 

(1915) A 1 All 244 (245) : 29 Ind Cas 210, Makhdoom BakJish y, 
Jlashini AH. 

(1931) AIR 1931 Cal 483 (484) : 68 Cal 29 ; 132 Ind Cas 906, Satishchandra 
De v. Madanmohan Jati. 

4. See (1904) 31 Cal 647 (651, 655, 656) : 8 Cal W N 446 (F B), Tamimiddin v. 

Ashrub Ali. (Non-occupancy tenant holding over is a “tenant” and 
has a title to posses.sion. 7 Cal W N 218, Overruled.) 
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namely Section 8. The present Article applies to suits only under 
Section 9 and such suits must be instituted within six months from 
the date of dispossession.^ It must be noted that the fact that the 
summary remedy is not availed of by the person dispossessed will 
not disentitle him from availing himself of the other remedy and sue 
on his title.® 

3. Possession and dispossession. — “Possession” implies, first, 
some actual power over the object possessed, and secojidly, some 
amount of will to avail oneself of the power. These essential elements 
were described in Roman Law by the terms “cor/ms” and ''anhmis** 
respectively. The cori)oreal element is the physical control. To be 
the possessor of an object a man must have it so far under his control 
as to be able to exclude others from it. The mental element varies 
greatly in degree. It is in the lowest degree when the person 
having control of the object assorts no right over it on his own behalf, 
but merely intends to protect it. Such is the animus of the servant 
or manager, or any person who exercises control in a purely repre- 
sentative capacity. Control accompanied by such degree of intention 
does not amount to juridical possession. The possession in such 
instances is in the person on wrhose behalf the control is being 
exorcised. 

The highest degree of intention is manife.sted when the possessor 
denies the existence of any right over the object in any other person 
but himself. Such is the animus of the actual owner. Between these 
two extremes, we have the cases of a lessee, usufructuary mortgagee, 
and trustee etc., where the title of another is not denied, but where 
there is the power of control and an intention to exclude not only 
all the strangers, but even the owmer himself. Now, ijossession in 
law is a substantive right or interest, which exists and has legal 
incidents and advantages apart from the true owner’s title, ^ and 
whore a jierson has, in his own right, and not merely as a represen- 
tative of another, such control over immovable property as to bo able 

(1889) 1889 All W N 89 (90), Chuthan Rai v. Sheoghula^n Rai, (This was a 
suit for dcclaratiou of title to ])7:oporty.) 

5. (1879) 7 Ind App 78 (80, 81) : G Cal L R 249 : 4 Sar 127 : 3 Suthcr 370 (P C), 

Wise V. Ameenmnissa Khatoon. 

(1912) 13 Ind Cas 541 (542) (Cal), Chian Chandra v. Loch Mohan. 

(1871) 15 Suth W R 38 (40) : 6 Beng L R 652, Grant v. Bangsi Deo. 

For a similar provision, see Bombay Mamlatdar's Courts Act (2 of 1906), 

Sections 5 aiid 22 and (1900) 24 Bom 251 (F B), Bamchandra Balaji v. 

N arsimhacharya. 

6. (1872) 9 Bom H 0 R 53 (57), Lakshimibai v. Vithal Bamachandra. (The 

existence of S. 9 does not take away the plaintiff’s right to bring a 
suit for ejectment.) 

(1866) 2 Mad H C R 31tS (314), Komapen Kurupu v. Chemhata Amhu, 

(1937) AIR 1937 Nag 281 (284), Fannalal Bhagerath v. Bhaiyalal Bindra- 
ban. 

Note 3 

1. Pollock and Wright on ^‘Possession*’ cited in 23 Ma(J 179 (183). 

(1909) 4 Ind Oas 369 (862, 368) : 3 Sind L B 149, Bava Chhatagir v. Mata^ 
nomal. 
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Jlrtifile 8 to excludo anv otlior person from it, and has the intention of exer- 

Note 8 cising such power of oxclusion, he has a right, if dispossessed by such 

other person without his consent otherwise than in due course of 
law, to seek irelief under Section 9 of the Specific Relief Act.^ 

A person cannot obtain relief under Section 9, unless he had had 
juridical possession,^ or is occux^ying the premises in a representative 
cai)acity,^ or as a servant.^ 

Even a i>artial disi) 08 session entitles a to bring a suit 

under Section 9.®^ 

As to whether a landlord can bring a suit when his tenant is 
disi.)Ossessed, see the undermentioned cases.® 

2. (1909) 4 Ind Gas 359 (3G2, 363) : 3 Sind L R 149, Bava Chhatagir v. Mata- 

nomal. 

3. (1870) 7 Born H C R (A C) 82 (87), Dadhahni Narsidas v, Sub-Collector of 

Broach. (A mere trespasser cannot succeed under S. 9.) 

(1898) 12 G P L R 52 (63), Balaram v. Bairagi. 

[See also (1891) 15 Bom 685 (687), Aruiruddin v. Mohammad Jamal, 
(Trespasser cannot sue under B. 9, Specific Relief Act.)] 

4. (1895) 22 Gal 562 (564, 566), Nritto Ball Mitter v. liajendro Narain Deb, 

5. (1909) 4 lud Gas 359 (363) : 3 Bind L R 149, Bawa Chhatagir v. Matanomal. 

v5a(1881) 3 Mad 250 (251), Sabapathi Ghetty v. Subbaraya Chetti, 

6. (1896) 18 All 440 (448) : 1896 All W N 162 (F B), Sita Baviv. Bam Lai, 

(1926) A I R 1026 Mad 18 (20) : 92 Ind Gas 20, Veeraswamy Mudali v. Ven- 

katachclla Mudali, (When a landlord creates a tenancy under him 
which eutitles the tenant to the exclusive use of the property, the 
landlord cannot have any right to actual possession so long as the 
tenant is entitled to possession and therefore the landlord cannot 
maintain a suit under S. 9 against a trespasser for iinmodiatc posses- 
sion.) 

(1928) AIR 1928 Nag 313 (314) : 24 Nag L R 112 : 112 lud Gas 120, Rama- 
chandra v. Saynhashw, (Where a tenant is dj.spossessed of a certain 
land V)y a x>orsori other than his landlord, the landlord cannot sue 
under the Sx>eeific Relief Act, S. 9 for its actual possession. A I R 
1926 Nag 290, Overruled.) 

(1902) 6 Gal W N 616 (617), SanaUm Shome v. Sheikh Hclim. (Plaintiff 
was ill constructive possession of a plot of laud through his tenant 
and the latter was dispossessed — Held, that the plaintiff had no 
right to maintain a suit under S. 9, that plaintiff was not entitled to 
bring a suit even where subs(.'.qucnt to such dispossession the tenant 
in collusion with the xiersou who dispossessed refused to bring the 
suit.) 

(1929) A I R 1929 Bom 467 (468) : 53 Bom 773 : 122 lud Gas 54, Baiaulal 
Ghelabhai v, Amarsing Rupsing. (Whore the tenant was dispos- 
sessed by a third party and he having refused to join the landlord in 
a suit for possession, the latter alone filed the suit and the tenant was 
impleaded as a party defendant, held, that the suit was maintainable.) 

(1904) 28 Mad 238 (239), J agannatha Gharry v. Bania Bayer, (Tenant in 
possession — Tenant dispossessed — Tenancy determining soon after this 
dispossession — Landlord bringing suit under S. 9 and Article 3 — Held, 
landlord entitled to bring suit.) 

(1918) AIR 1918 Nag 105 (106) ; 48 Ind Gas 415, Gulam v. Shoditi Ram, 

( A leased his kotha to B — After the lease period B who was holding 
over abandoned kotha — While so, 0 took X)osse8siGn of kotha — ^ A 
brought suit under S. 9 — Held that A was entitled to have physical 
possession of the kotha as soon as it was finally abandoned by B.) 

(1910) 7 Itid Gas 924 (926) (Cal), Nobind Das v. Kailash Chandra Day. [A 
leased out his land io B — R usufructuarily mortgaged it to 0 ^ G 
settled the land with tenants — These tenants were evicted by A—The 
tenants thereupon relinquished the land in favour of C — G brought a 
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4. ImmOYable propei?ty, — The term “immovable property” has 
been defined in the General Clauses Act, 1897, as including land, 
benefits to arise out of land, and things attached to the earth, or 
permanently fastened to anything attached to the earth. ^ Accordingly 
it has been held that a right to recover rent by a landlord from his 
tenant is immovable property.^ But a hat, the possession of which 
is held by collecting tolls or rents is not “immovable property’^ 
within the meaning of Section 9 of the Specific Belief Act, and a suit 
to recover its possession is not, therefore, maintainable under that 
Section.^ 

As to whether the term “immovable property” in Section 9 of the 
Specific Belief Act includes an incorporeal right, such as a right of 
way or a right of fishery, there seems to be a conflict of decisions 
among the High Courts, for which see the undermentioned cases.^ 


suit against A under Soction 9 — Held that as A was dispossessed, he 
was entitled to bring the suit.) 

(1911) 10 Ind Gas 455 (456) (Gal), AUhil Chandra Dey v. Akhil Chandra 
Bisiaas. (Ouster of a tenant is an ouster of the landlord for which the 
landlord can sue under Section 9.) 

(1909) 1 Ind Gas 160 (150) (Gal), Binduhashiniv . Srimati Jahnavi. (Cornplcto 
ouster of the direct tenants in actual occupation of the land i.s the 
ouster of their inunediate landlord to whom the rent is paid andhcuco 
the latter may bring the suit under Section 9.) 

(1910) 8 Ind Gas 8H {S4A) (Mobd), Eangasvmniy Iyengar v. Krishna Govinden, 
(Bight to receive rent is immovable property — Defendant by disposses- 
sing tenant deprived landlord of his right — Landlord thus dispossessed 
can bring suit.) 

(1911) 12 Ind Gas 190 (191) : 5 Sind L R 42, Sahibrakhio v. Jurnronial. 
(Landlord can bring a suit where his tenant is dispossGss<:5d.) 

[<Sc^^ (1910) 5 Ind Gas 630 (631) : 33 Mad 452, Bathnasabapaihi v. 
Bmnasa^ny, (Possession by receipt of rents may be disturbed 
and tbeptu’son dispossessed may bring a suit for posses.sion under 
Section 9.) 

(1909) 3 Ind Gas 466 (467) (Gal), Shyama CJmrn v. Muhamad Ali. 
(6 Gal W N 616, Not followodi.)] 

[See also (1887) 14 Cal 649 (652), Tarini Mohan Mozumdar v. Gunga 
Prosad C hu vkc rbu tty.'] 

Note 4 

1. General Clauses Act, Section B (25). 

2. (1929) AIR 1929 Bom 467 (468) : 53 Bom 773 : 122 Ind Gas 54, Eatanlal 

Ghelabhai v. Aniarsingh Ruysingh. (19 Gal 544 (F B), Distin- 
guished.) 

(1904) 28 Mad 238 (239), Jagannaiha v. llama Payer. 

[See (1888) 15 Gal 527 (530, 531), Sarbayianda Basu Mozumdar v. 
Pran Sankar Boy.] 

3. (1902) 29 Gal 614 (617), Fuzlur Pahvian v. Krishna Prasad. 

4. (1873) 21 Suth W B 178 (181) : 1 Ind App 34 : 13 Bong L R 251 : 10 Bom 

HOB 281 : 3 Sar 306 (P C), Maharana Fiitehsangji v. Desai Kulli- 
anraiji. (A toda Girashak upon in am village and the right to recover 
arrears due in respect of that hak is an interest in immovable pro- 

' perty.) 

(1889) 13 Mad 54 (55, 56), Krishna v. Akilanda. (Term “immovable property” 
includes incorporeal rights thereirr as tangible, immovable projiorty, A 
right of ferry is immovable property within the meaning of S. 9.) 
<1887) 12 Bom 221 {224), Bhundal Panda v. Pandol Pos Palil. (A private 
right of fishing is immovable property within the meaning of S. 9.) 


Article A 
Note 4 



Artlole 3 
Notes 
6—6 


960 Suit under s. 9, specific belief act 

5. Person in possession without any title dispossessed by 
trespasser —Suit after six months, if barred. — A is in possession 
of a certain land for 10 years without any title and is then dis- 
possessed by B, a trespasser. Is A bound to sue under Section 9 of 
the Specific Eelief Act within six months of the dispossession, or 
can he maintain a suit for possession (under Section 8 of the Specific 
Eelief Act) merely on the strength of his previous possession ? 
According to the undermentioned cases, ^ he is not bound to sue 
within six montlis under this Article, but can sue the trespasser on 
title, the fact of previous possession being sufficient title against a 
mere trespasser. See for further discussion Article 142 infra, 

6. Suit on title — Failure to prove title — Decree, if can be 
given under Section 9 of the Specific Relief Act.— Where a person 
bases his suit on title and fails to establish his title, it has been held 
that a decree cannot be given on the basis of dispossession by 
treating the suit as one under Section 9 of the Specific Relief Act.^ 


[See (1878) 3 Cal 270 (279) : 1 Cal L B 592, Parbutty Nath Roy Chow- 
dhuryv.Mudho Parol. (The right to a jaZ/car is an interest 
in immovable property within the meaning of Article 144.) 
(1909) 4 Ind Cas 116 (117) (Cal), Bejoy Chandra v. Banlm Behari. 
(1899) 23 Bom 673 (674, 675) : 1 Bom L B 167, Mangaldas v. Jewan- 
rani. (Per Candy, J. — A right of way would certainly seem to 
bo an interest in immovable property but there is, in my 
opinion, something in the subject or context of S. 9 of the 
Sjiecific Relief Act which prevents such an effect being given to 
the definition. The repugnancy arises because it appears that 
the nature of the relief provided by the Act is repugnant to the 
character of the property in question.) 

(1892) 19 Cal 544 (547) (P B), Fadn Jhala v. Gour Mohan Jkala. 
(Per Petheram, C. J. — I am of opinion that the whole of S. 9 is 
repugnant to the idea that immovable property in that Section 
includes an incorporc’a] right such as a right of fishing in 
waters belonging to another.) 

(1891) 18 Cal 80 (83), Natabar Pariie v. Kuhir Parue. (A suit for the 
possession of a right to fish in a Khal, the soil of which belongs 
to another, does j}ot come under S, 9.) 

(1872) 17 Suth \V B 70 (71), Ba-ro Dayal Bose v. Krido Gohind Sein. 
(S. 9 does not contemplate the recovery of a mere right, a right 
which may be shared by a hundred other people, but it contem- 
plates the recovery of actual possession of the immovable 
property.)] 

Note 5 

1. See (1884) 8 Bom 371 (376), Krishnarav v. Vasudev. (Where 7 I A 73 is 
explained.) 

(1891) 13 All 537 (559) : 1891 All W N 196 (F B), Wait Ahmed Khan v. Aju- 
dhia Kandu. (Per Mahmood, J. contra.) 

(1879) 6 Cal L B 278 (280), Kawa Manji v. Khoioaz Nussio. 

(1899) 23 Mad 179 (182, 183), Mudapha Saheh v. Santha Pillai. 

(1902) 1902 Pun L R No. 137, Page 584 (695, 596) : 1902 Pun Re No. 78, 
Abdul Hamid v. Sarbuland Khan, 

[See also (1882) 11 Cal L R 133 (184), Brojo Sunder Gossami v. Koi- 
lash Chunder Kur.'] 

Note 6 

1. (1910) 7 Ind Cas 495 (496) ; 33 All 174 (F B), Lachmanv. Shambu. (16 All 
884, Overruled.) . 
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7. Defendant maintained in possession under Section 145, 
Criminal Procedure Code—Plaintiif, if can sue under Section 9, 
Specific Relief Act. — Where the plaintiff was forcibly dispossessed 
by the defendant and in a proceeding under Section 145 of the 
Criminal Procedure Code his possession was maintained, it was held in 
the undermentioned cases^ that the existence of the order was no bar 
to a suit by the plaintiff under Section 9 of the Specific Relief Act. 
The High Court of Calcutta has on the other hand held that where 
there is an intervening attachment also under Section 145 sub- 
section 4 of the Criminal Procedure Code, such a suit is not 
maintainable.^ 


4 . Repealed by Section 3 of the Repealing and 
Amending Act, XX of 1937. 


The repealed Article was as follows : 

4. Under the Employers and ; Six months. 
Workmen (Disputes) Act, i 
1860, Section 1. | 


When the wages, 
hire or i)rice of 
work claimed ac- 
crue or accrues 
due. 


Part IV, — One year. 


5-'^ Under the sum- 
mary procedure refer- 
red to in section 128 
(2) (f) of the Code of 
Civil Procedure, 1908, 
where the provision of 
such summary proce- 
dure does not exclude 
the ordinary procedure 
in such suits and under 
Order XXXVII of the 
said Code. 


One year. 


When the debt 
or liquidated 
demand be- 
comes payable 
or when the 
property be- 
comes recover- 
able. 




Act of 1877. 


5. — Under the Code of Civil 
Procedure, Chapter XXXIX (Of 
summary procedure on negoti- 
able instruments.) 


Six months. 


When the instrument sued 
upon becomes due and 
payable. 


(1927) AIR 1927 All 669 (671) : 103 Ind Gas 428, Ganesh v. Dasso. (Mort- 
gagee in possession dispossessed — Mortgagee bringing suit for possession 
within six months — Suit based on title — Mortgagee failing to prove 
title — Possession cannot be decreed under S. 9, Specific Relief Act.) 

(1902) 26 Mad 448 (461) : 11 Mad L Jour 403, Bamasamy Chetty v. Faraman, 
(1916) A I R 1915 All 244 (245) : 29 Ind*^ Cas 210, Makhdoon 


Bakhsh V. Hashim Ali.'] 

Note 7 

1. (1908) 30 All 331 (333) .• 6 All L Jour 297 : 1908 All WN U2,Jtt>ala v. Oanga, 
(1902) 26 Bom 358 (368) : 3 BomIjE919, JJafiiappa r. Sayad Badruddin. 

2. ^918) A I B 1918 Car 182J*(B?3SS!^8aaBafc4^, Aeimvddin Ahmed v. 

Alauddik BMm 



Article 8 
Note 1 


Article i 


Article S 
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SUMMABY SUIT UNDER S. 128 & O. 37, C. P. 0. 


Ai^la 8 
Notes 
1—2 


Synopsis 

1. Legislatiye changes. 

2. Limitation for summary suits. 


1. Legislative changes. 

1. Changes introduced by the Act of 1908 : 

For the words “Under the Code of Civil Procedure, Chap- 
ter XXXIX (Of summary procedure on negotiable instruments)'*, the 
words “under the summary procedure referred to in Section 128 (2) (f) 
of the Code of Civil Procedure” were substituted. See Note 2 infra. 

2. Changes introduced by the Amending Act XXX of 1925 : 

(a) The words “where the provision of such summary 

procedure does not exclude the ordinary procedure in 
such suits and under Order XXXVII of the said Code” 
were added. See Note 2 infra, 

(b) For the words “six months” the words “one year” were 

substituted in the second column. See Note 2 infra, 

2. Limitation for summary suits. — Article 5 of the Limi- 
tation Act, 1877, prescribed a i)eriod of six months for suits on 
negotiable instruments instituted under Chapter 39 of the Civil 
Procedure Code of 1882 (corresponding to Order 37 of the Code of 
1908). There was no specific provision for other summary suits 
such as those specified in Section 128 sub-section 2 clause (f) of the 
Civil Procedure Code of 1908. When Section 128 was newly 
introduced in that Code in 1908, Article 5 of the Limitation Act was 
also amended by providing a period of six months for suits “under 
the summary procedure referred to in Section 128 sub-section 2 of 
the Code of Civil Procedure,” the intention of the Legislature 
obviously being to provide for all summary suits under the Civil 
Procedure Code.^ It was, however, held by the High Court of 


5 Under Act No. V of 1866 

(to provide a summary proce- 
dure on bills of exchange, and 
to amend, in certain respects, 
the commercial law of British 
India.) 


Act of 1871. 

Six months. 


When the bill or promis- 
sory note becomes due 
and payable. 


Act of 1859. 

No corresponding provision. 


Article 5 — Note 2 

1. (1927) AIR 1927 Sind 90 (92) ; 98 Ind Cas 78 ; 21 Sind R R 257, Firm of 
Jetha Devji <& Co. v. Firm of Sri Bam Moolchand. 
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Calcutta in the undermentioned case^ that the words * ‘summary 
procedure referred to in Section 128 (2) (f) of the Code of Civil 
Procedure” did not include suits under Order 37. In view of this, 
Article 5 was again amended by Act XXX of 1925 so as to include 
suits under Order 37. The period of six months has also been 
increased to one year. Therefore, a summary suit, whether under 
Order 37 or under Section 128 of the Code of Civil Procedure, has 
to be filed within one year from the date when the debt becomes 
payable or when the property becomes recoverable.® 

0.* Upon a Statute, One year When the penalty 
Act, Regulation or or forfeiture is 

Bye-law, for a penalty incurred. 

or forfeiture. 

S ynopsis 

1. Scope of the Article. 

2. Suit must be for a penalty or forfeiture. 

3. Bye-law.. 

4. Special remedy provided for in other Acts — Effect. 

5. Special or local law. 

6. Suit by Government. 

Other Topics 

Article — To be read subject to Article 149 See Note 6 

Suit for damages ... ... See Note 2, Pt. 2 

Suit for debt — Article does not apply See Koto 2, Pb. 1 


1* Scope of the Article. — This Article deals with what are known 
as “penal actions” in England. Penalties or forfeitures in England 
under penal statutes are generally recoverable by the Crown or the 
party aggrieved or a common informer as the case may be. The 
remedy is generally designated a “penal action” or, where one part 
of the forfeiture is given to the Crown and the other to the informer, 


Acta of 1877 and 1871. 

Same as above. 

Act of 1859 — Section 1, Clause 2. 

To suits for pecuniary penalties or forfeitures for the breach of any law or 
regulation — the period of one year from the time the cause of action arose. 


2. (1926) A I R 1925 Gal 781 (782) : 62 Gal 954 : 88 Ind Gas 400, Rahindra 

Nath Butt V. Abdul Ahad d: Co, 

3. (1927) A I .R 1927 Sind 90 (91, 92) : 98 Ind Gas 78 : 21 Sind L R 257, Firm 

of Jetha Bevji d Co, v. Firm of Sri Bam Moolchand, 


Article 5 
Note 2 


Article 6 
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Aiiiole 6 
NQte9 
1—4 


a popular or qiii tarn action.^ A penalty created by statute, if 
nothing is said as to who may recover it, and if it is not created for 
the benefit of a party aggrieved and the offence is not against an 
individual, belongs to the Crown and the Crown alone can sue for it.^ 

The suit must be one for a penalty or forfeiture %ii)on a Statute, 
Act, liegulation or Bye-law. A suit for a penalty in a bo7id is not 
within this Article.^ 

2. Suit must be for a penalty or forfeiture. — A debt is 
neither a i)enalty nor a forfeiture. A suit for a debt is not one 
governed by this Article.^ Similarly a suit to recover damages 
caused by the misconduct of the defendant is not within this Article, 
although such damages may be given by statute.^ 

3. Bye-law. — Certain cattle of the defendants were caught 
grazing, without the i)ermission of the plaintiffs, in a chak of which 
they were the lessees from the Government and as such, entitled to 
grazing fees. A clause in the lease authorized the plaintiff’s to levy 
an extra fee in the case of cattle grazed without permission. It was 
held that the clause was a “byedaw’' within the moaning of this 
Article.^ 

4. Special remedy provided for in other Acts— Effect, — It is 

a general principle of law that where a statute creates a right and 
provides a remedy, that remedy and no other is available.^ A suit 


Article 6 — Note 1 

1. Wharton’s Law Lexicon. 

2. (1883) 31 W R (Eng) 077 (077) : L R 8 App Gas 354 ; 47 J P 405 : 52 L J Q B 

505 : 48 L T 081, Bradlangh v. Clarhc. 

See also Halslmry, Vol. 10, page 7 and Vol. 27, page 192. 

3. (1008) 31 Mad 54 (58) : 17 Mad L Jour 537 : 2 Mad L Tim 461, TaM: Board, 

Kundaimr v. Jjakshiniinarayana Kan/pthi. 

Note 2 

1. (1881) 3 Mad 124 (125), Prenidml of the Mtinicipal Commission, Ovntvr 

V. Srilakidapu Padmarazn . (Suit for taxoa.) 

2. (1900) 10 T L R 29(; (297) : R R 1 Cli 718 : 09 li J Ch 337 ; 82 L T 277 : 48 

W R (Rug) 488 : 8 Mausoii 51, Thomson v. Lord Clnnmorris. 

Note 3 

1. (1875) 1875 Pun R« No. 3, Meri Lai v. Mukhta. 

Note 4 

1. (1924) AIR 1924 Mad 521 (522) ; 78 lud Cas 82, Secy, of State v. Kuppu- 
sanvif Chetty. 

(1928) AIR 1928 Mad 041 (047) : 110 Ind Cas 765, Mangala Gonndar v. 
yyothorai Mudaliar. 

(1921) AIR 1921 Nag 60(64) ; 65 Ind Gas 280, Lachmichand. v. Chaturbhuj . 
(1917) A I R 1917 Nag 149 (151) ; 42 Ind Cas 799 : 13 Nag L R 210, Basodi 
V. Muhanunad Bay. 

(1933) AIR 1933 All 358 (363) : 142 Ind Cas 403 : 55 All 400, Joti Prasad y. 
Aniba Prasad. 

(1930) 1930 Mad W N 651 (652), Perianmial v. The Official Beceiver of 
Coimbatore. 

(1918) A I R 1918 Cal 860 (856) : 39 Ind Cas 465 : 44 Gal 816 : 18 Cri L Jour 
497, Budhu Lai V, Chattu Oope. 

(1909) 4 Ind Cas 795 (796) : 6 Nag L R 176, Jagannath v. Khuha, 
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in such cases will be impliedly barred.^ In many Acts penalties Article ® 
imposed thereby are recoverable as if they were arrears of revenue. Notes 

In such cases a suit for such penalty would be barred. ® — 8 

8. Special or local law. — This Article, like any other Article, 
will not apply where a different i)eriod of limitation is i)re8cribed for 
a similar suit, by a special or local law. See Section 29 Clause (b), ante, 

6. Suit by Government. — This Article as well as all other 
Articles of the Limitation Act must be read subject to Article 149 of 
the Act, which provides that the period of limitation prescribed for any 
suit by or on behalf of the Secretary of State for^ India in Council is 
60 years from the time when the period of limitation would begin to 
run under the Act against a like suit by a private person. See Notes 
to Article 149, infra. 


7.* For the wages 
of a household servant, 
artisan or labourer not 
provided for by this 
schedule, article 4. 


One year. 


When the wages 
accrue due. 


Synopsis 

1. Soope of the Artiole. 

2. “Wages.” 

3. “Household servant.” 

4. “Labourer.” 

5. “Artisan.” 

6. Starting point of limitation. 

* Act of 1877. 

Same as above. 


Artiole 7 


Act of 1871. 


7. — For the wages of a domestic 
servant, artisan or labourer not 
provided for by this schedule, 
No. 4. 


One year. 


When the wages sued for 
accrue due. 


Act of 1859, Section 1, Clause 2. 

To suits to recover the wages of servants, artisans or labourers — the period 
of one year from the time the cause of action arose. 


(1933) AIR 1933 Nag 193 (195) : 143 Iiid Gas 514 : 29 Nag L R 278 (F B). 

Viihoba Chimnaji v. Govindarao Vithal Itao. 

(1907) 31 Bom 604 (609, 610) : 9 Bom L R 417, Bhaishanicar Nanahhai v. 
Municipal Corporatioti of Bombay. 

(1922) AIR 1922 Cal 4 (5) : 65 Ind Gas 111, Saihesh Chandra v. Be joy 
Chand Mohatop Bahadur. 

(1928) AT R 1928 Lah 562 (564) : 111 Ind Gas 608 : 10 Lah 333, Deva Singh 
V. Fazal Dad, 

See also Authots* Civil Procedure Code, Section 9, Notes 56 and 62. 



JLvtiole 7 
Notes 
1—2 
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Other Topics 

Archaka — Not household servant ... ... See Note 3, Pt. 12 

‘Labourer* — Who are not, examples ... See Note 4, Pts. 3 to 10a 

Motor driver provided with boarding and lodging is household servant 

See Note 3, Pt. 12a 

Salary ... ... ... ... ... See Note 2, Pt. 2 

‘Servant’ must be read ejtisdem generis with artisans or labourers ... 

See Note 3, Pt. 3 


1. Scope of thp Article. — A suit for wages the Employers 
and Workmen (Disputes) Act, 1860, Section 1 was governed by 
Article 4 which has now been repealed by Act 20 of 1937. Suits 
for the wages of household servants, artisans or labourers fall under 
this Article. Suits for seamen’s wages are dealt with by Article 101 
infra. Suits for wages not falling under any of the above specific 
Articles are governed by Article 102 infra} 

2. “Wages.'* — “Wages” means the payment agreed upon by a 

master to be paid to a servant or any other person hired to do work 
or business for him.^ The real test to find out whether an emolu- 
ment is “wages” or not, is to see whether such emolument is payable 
by an employer to the employee}^ Thus the emoluments of oflQce of 
an archaka payable by the temple trustee are “ wages. general, 

however, the word 'salary’ is used for payment of servants of a higher 
class and ‘wages’ is confined to the earnings of servants of a lower 
class such as labourers or artisans.^ Usually the word ‘wages’ is used 
in connection with daily wages, but it would include the amount 
paid as monthly emoluments.^ 

Since ‘wages’ means the payment agreed upon by the employer 
to be paid to the employee, it is clear that this Article will apply only 

Article 7 — Note 1 

1. (1926) AIR 1926 All 172 (173) ; 90 Ind Cas 120 : 48 All 164, Midsaddi Lall 
V. Bhagwan Das. 

(1935) AIR 1935 Mad 128 (129) : 155 Ind Cas 591, Vedagiri Sastriar v. 

Jagath Guru Sayikarachariar Swamigal, Kumhakonam. 

(1918) AIR 1918 Mad 366 (368) : 45 Ind Gas 414 : 41 Mad 528, Bharadwaja 
Mudaliar v. Arunachalla Gurukkal. 

Note 2 

1. Wharton’s Law Lexicon. 

(1926) AIR 1926 All 172 (173) : 90 Ind Cas 120 : 48 All 164, M^Usaddi Lai 
V. Bhagwan Das. (Wages include payment for any services.) 
la (1935) AIR 1935 Mad 128 (129) : 155 Ind Cas 591, Vedagiri Sastriar v, 
Jagathguru Sankarachariar S%vamigal, Kumhakonam. 
lb (1935) AIR 1935 Mad 128 (129) : 155 Ind Cas 591, Vedagiri Sastriar v. 
Jagatguru^ Sankarachariar Swamigal, Kumhakonam. 

(1936) AIR 1936 Mad 149 (160) : 161 Ind Gas 476, Shivaram Joi Sha v. 
Nagappa. ^ 

2. (1926) AIR 1926 All 172 (173) : 90 Ind Cas 120 : 48 All 164, Mutsaddi Lall 

V. Bhagwan Das. 

(1917) AIR 1917 All 466 (468) : 36 Ind Cas 371 : 39 AU 81, Sushil Chandra 
Das V. Qauri Shanker. 

3. (1918) AIR 1918 Mad 366 (368) : 41 Mad 628 (532) : 45 Ind Cas 414, 

Bharadwaja Mudaliar v. Arunachalla Qurukkal, 
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to suits by an employee against the person liable as employer to 
whose services he had been employed.^ A suit by one Government 
servant against another for the recovery of a sum of public money 
received by the defendant for disbursement to the plaintiff is not a 
suit for wages such as is contemplated by this Article.® Nor will 
the Article apply to a suit by an archalca of a temple against the 
temple trustee (who is his employer) for perquisites received by the 
trustee from third persons and to which the plaintiff is entitled.® 
The reason is that such perquisites are not ‘wages’ which were 
agreed upon by the employer to be paid to the archalca for his 
services. 

Servant’s wages are a “debt” but the suit on such debt is 
governed by this Article only. If the debt has been acknowledged 
by the debtor within the i)eriod prescribed by this Article, then by 
virtue of S. 19 of the Act, the suit may be filed within a further 
period of one year prescribed by this Article.^ It has been, however, 
held by a Single Judge of the High Court of Madras that where the 
employer gives credit in his account books to the wages due to the 
servant, then a suit for the recovery of the amount so given credit 
to is not governed by this Article but is governed by the ordinary 
rule of limitation applicable to debtors.® 

A suit by a goldsmith to recover the price of labour for making 
certain ornaments has been held in the undermentioned case® as not 
one under this Article but one falling under Article 56 apparently on 
the ground that it is not a suit for “wages.” 

Where certain dumris of the temple of Baidyanath at Deoghar 
were bound to x'ci'forin certain services and by way of emoluments 
became entitled to certain specific i:)aymonts in kind, it was held by 
the High Court of Patna that the payments were not ‘wages’ on the 
ground that they were emoluments attached to the hereditary office 
and on tlm ground that although the services wore performed only 
by a few of the dtvariSy the fees to which they were entitled w^ere 
distributable amongst the whole body of divarisd^ 

3. “Household serYant.** — In order that a x^erson may be a 
“household servant,” he must be firstly a “servant” within the 
meaning of this Article and secondly he must be one who is attached 

4. (1868) 4 Mad H C H 43 (43), Shiva Earn Pillai v. Turnbull. 

(1918) AIR 1918 Mad 366 (368) : 41 Mad 528 : 45 Ind Cas 414, Bharadwaja 
Mudaliar v. Arunachalla Guruhkal . (Wages means remuneration for 
work done payable by a master to his servant.) 

6. (1868) 4 Mad H 0 R 43 (44), Siva Ram Pillai v. Turnbull. 

6. (1918) AIR 1918 Mad 866 (868) : 41 Mad 528 : 45 Ind Gas 414, Bharadh^ 

waja Mudaliar v. Arunachala Gurulckal. 

7. (1866) 5 Suth W R S 0 G Ref 3 (4), Nobin Chunder Mozoomdar v. T. J. 

• Kenny. 

8. (1928) AIR 1928 Mad 27 (27) : 106 Ind Cas 229, Ckmnan Chetty v. 

Vilathan, 

9. (1885) 1885 Bom P J 197 (197), Vishnu v. Gopal. 

10. (1926) A I B 1926 Pat 206 (206) : 5 Pat 249 : 94 Ind Cas 826, Sri Sri Baidya- 
nath Jiuv, Hardutt, 


Ai^tiole 7 
Notes 
2—8 



968 Wages of household servant, etc. 

JLHjksle 7 to the household of the employer. Where A and B are both 

Hfote 8 employed by C, A. cannot be said to be the “servant" of B though he 

may receive his remuneration through BA 

The word “servant” in view of its being coupled with the 
words “artisans or labourers” must be read as relating to persons 
whose personal services are emjjloyed in capacities similar to those 
of labourers and artisans.^ In other words, the exx)ression “servant” 
must be read ejusdem generis with the words “artisans or 
labourers” which follow it.^ A cook is a “servant” though he may be 
an expert in cooking.^ But a person employed for collecting rents, ^ 
or as a companion on a journey,® or as a muhhtearA or as a wet nurse 
employed to suckle a child,® or as a teacher for teaching, fencing and 
wrestling,^ cannot be said to be employed in a capacity similar to 
that of a “ labourer ” or “ artisan ” and is not a servant within the 
meaning of this Article. 

The Article does not apply to all servants but only to household 
servants. Section 1 clause 2 of the Limitation Act, 1859, provided 
that the period of limitation for a suit to recover the wages of 
“servants, artisans and labourers” was one year from the time the 
cause of action arose. It was, however, held in cases arising under 
that Act that the word “servant” meant, having regard to the 
context, domestic or menial servant.^® The Act of 1871 gave effect 
to this view by introducing the word “domestic” before the word 
“servant.” The substitution of the word “domestic” by the word 
“household” in the Acts of 1877 and 1908 seems to be a merely 
verbal one. In Sitaram v. J agamiath it was held that a domestic 
servant was the same thing as a household servant, and the following 
definition of “domestic servant” was approved : 

“Domestic servants are servants whose main or general 
function it is to be about their employers’ persons or establish- 


Note 3 

1. (1870) 13 Sutli W R 150 (151) : 4. Bering L R App 68, Obhoy Chtirn Dutt v. 

Huro Chander Doss. 

2. (1868) 4 Mad H C R 43 (43), Sivaram Pillai v. Ttirnhull. 

3. (1933) AIR 1933 Oudh 393 (394) : 8 Luck 119 : 147 IikI Gas 227, Mt. 

hhani Begam v. Irniiaz Ahmed Khan. 

4. (1916) AIR 1916 Mad 633 (633) : 28 Ind Gas 956, Kuppti Rao v. Narasier. 

5. (1983) AIR 1938 Oudh 393 (393, 394) : 8 Luck 119 : 147 Ind Gas 227, 

Mt. Subhani Begam v. Imtiaz Ahmed. Khan. 

(1868) 10 Suth W R 260(261), Oroon Ghunder Mundttlv. Romanath Rukheet. 
(Tahsildar or Collector of rents is not a doxnestic servant.) 

6. (1933) AIR 1933 Oudh 893 (894) : 8 Luck 119 : 147 Ind Gas 227. 

Mt. Siihhani Begam v. Imtiaz Ahmed Khan. 

7. (1866) 6 Suth W R Civil Rof 11 (12), Nitto Gopal Ghose v. A. B. Mackintosh, 

8. (1912) 17 Ind Gas 658 (659) (All), Mohan Lai v. Jumerat. 

9. (1875) 8 Mad H C R 87 (88), Pylwan Jarkan Sahib Vastath v. Jenaka Raja 

Tevar. 

10. (1866) 6 Suth W R Civil Ref 11 (12), Nitto Gopal Ghose v. A. B. Mackintosh. 
(1868) 10 Suth W R 260 (261), Oroon Ghunder Mundul v. Romanath . 
Rukheet. 

10a (1936) AIR 1936 Lah 661 (662) : 160 Ind Gas 1042. 
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Article 7 
Notes 
3—4 


4. ^‘Labourer.** — A “labourer*' is a person who performs 
physical labour as a service or for a livelihood, e. g. one who does 
work requiring chiefly bodily strength or aptitude and little skill or 
training, as distinguished for example from an artisan.^ A “labourer" 
has also been defined as a jjerson “who digs and does other work of 
the kind with his hands. 

The following persons are not labourers within the meaning of 
this Article : — 

(a) A weigh man em|)loyed to work in a shop.^ 

(b) A person employed as a salesman to assist the dealer in the 

shop.^ 

11. (1884) 7 Mad 99 (100), Bhavathradan v. Eama. 

12. (1918) AIR 1918 Mad 36G (368): 41 Mad 628 (632) : 45 Ind Gas 414, 

Bharadwaja Mudaliar v. Arunachalla Gurukkal. 

(1911) 10 Ind Gas 648 (549) : 35 Mad 631, Seshadri Aiyangar v. Banga 
Bhattar, 

12a (1936) AIR 1936 Lah 661 (662) : 160 Ind Gas 1042, Sitaram v. Jagannaih 
Singh. 

[But see (1936) AIR 1936 Cal 808 (808) : 167 Ind Gas 294, Khagendra 
Nath V. Kanti Bhusan. (Bus or motor car driver is not a 
household servant.)] 

13. (1872) 18 Suth W R 298 (299), Golainee Chmvkeedar v. Sheikh Paelan. 

(Village chowkidar under Regulation 20 of 1827, S. 21, is a servant.) 
(1937) AIR 1937 Mad 340 (341) : 171 Ind Gas 72, Kunhi Raman v. 
V. Govindan. (Hotel servant is not a household servant.) 

Note 4 

1. (1936) AIR 1935 Rang 235 (236) : 157 Ind Gas 732, Musa Meah Sawdagar 

V. Shirazulla. 

(1926) AIR 1926 All 172 (173) : 90 Ind Gas 120 : 48 All 164, Mutsaddi Ball 
V. Bhagwandas. 

2. (1926) AIR 1926 All 172 (173) : 90 Ind Gas 120 : 48 All 164, Mxdsaddi Ball 

V. Bhagwandas. 

(1904) 1904 Pun Re No. 28 (Gri) at imge 76 : 1904 Pun L R No. 64 : 
* 1 Gri L Jour 1103, Imamuddin v. Hurmazee. (Actor oniployed in a 

theatrical company is not a labourer.) 

8. (1926) AIR 1926 All 172 (173) : 90 Ind Gas 120 : 48 All 164, Mutsaddi Ball 
sf. Bhagwandas. 

4. (1985) A I R 1935 Rang 235 (236) ; 157 Ind Gas 732, Musa Meah Satodagar 
Y. Shirazulla. 


ments, residential or quasi-residontial, for the purpose of 
ministering to their employer’s personal or ordinary needs or 
wants or to the needs or wants of those who are members of 
such establishments, including guests." 

A person who performs the service of sweeping and cleaning a 
temple, providing flowers and garlands to the idol,^^ or an archaha of 
a temple, may be a servant of the temple trustee but is not his 
household servant. A suit by such iierson for remuneration due to 
him is therefore not within this Article. A motor car driver who 
was provided with board and lodging was held to be a household 
servant.^*^^ 

See also the undermentioned cases. 
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(c) A sliahna or bisardar engaged merely to watch crops and 

see that they are not taken away.® 

(d) A loaramdar who is paid a share of the crops.® 

(e) A bus conductor.^ 

(f) A contractor supplying labour and materials and supervis- 

ing the labourers but not himself labouring with them,® But 
where a person is both a supplier of labour and a labourer 
himself, it must depend upon the terms of the contract 
whether the character of work as a whole is or is not that 
of work done by a workman or a labourer.® 

(g) A carpenter — although ho works with his hand, his work 

requires skill and training}^ As to whether he is an 
‘artisan’ within the meaning of this Article, see Note 6 
infra. See also x\rticle 102 infra, 

(h) A workman earning his living by laying and burning 

bricks.^®®* 

8. “Artisan.” — The word “artisan” means an artificer or one 
trained to mechanical dexterity in some mechanical art or trade.^* 
Carpentry for example is a mechanical art and requires some dexterity 
in its application to the work in hand. Therefore a carpenter is an 
artisan.^ So also is a person engaged to drive an engine on board a 


6. (1935) AIR 1935 All 102 (102) ; 152 lad Cas 932, Bahu Lai v. Hukham 

Singh, 

(1924) AIR 1924 Oudh 189 (189) : 2G Oudh Gas 327 : 79 Ind Gas 576, Ghasi 
Bam V. Uma DtUi, 

6. (1805) 2 Mad H G R 387 (388), Andi Konayi v. Venkata Suhhiyan. 

7. (1883) 13 Q B D 832 (833, 834) : 53 L J Q B 352 : 51 L T 213 : 32 W R 759 ; 

48 J P 503, Morgan v. London General Omnibus Co. (Referred in 
AIR 1935 All 102 (102).) 

8. (1915)- A I R 1915 Mad 88 (90): 25 Ind Gas 979 : 15 Gri L Jour 651, In re 

Maynu Beari. 

(1884) 7 Mad 100 (102) : 1 Weir 690, Gihly v. Suhbu Pillai. (Decided under 
Act 13 of 1859.) 

(1890) 13 Mad 351 (352) ; 1 Weir 651, Caluram v. Chengappa. (Carrier by 
boat not renderiug personal labour is not a labourer — Decided under 
Act 13 of 1859.) 

[See also (1885) 10 Bom 96 (97), In re Balakrishna Saligram. (Sub- 
contractor who does not himself work is not a “workman,** 
labourer or artisan within 8. 2 of the Act 13 of 1859.)] 

9. (1915) AIR 1915 Mad 88 (90) ; 25 Ind Gas 979 : 15 Gri L Jour 651, In re 

Mamu Beari. 

10. (1926) AIR 1926 All 172 (173) : 90 Ind Gas 120 : 48 All 164, M^istaddi Ball 
V. Bhagwan Dass, 

(1884) 13 Q B D 832 (834) : 53 L J Q B 352 : 51 L 213 : 32 W R (Eng) 769; 
48 J P 503, Morgan v. London General Omnibus Co. (Referred to 
in A I R 1926 All 172 (173).) 

10a (1914) AIR 1914 All 194 (195) : 25 Ind Gas 351 : 15 Gri L Jour 699, Bharoia 
V. Emperor, 

Note 5 

la. Webster’s Dictionary. 

1. (1934) AIR 1934 Nag 260 (260) ; 162 Ind Gas 886, Namdeo v. Bamhrishna 
Mahadeo. 
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steamer^ or a motor car driver,® The word however does not apply 
to higher classes of work which involve responsibility and intel- 
lectual training,^ Thus an artist employed to paint pictures® or a 
person qualified as an engineer to manage a boiler® is not an artisan 
within the meaning of this Article. 

6, Starting point of limitation. — The starting point of 
limitation is the time when the wages accrue clue. Where the 
salary or wages are to be paid at the expiration of each month, limi- 
tation begins to run at the end of each month and not from the time 
at which the plaintiff’s services were ended. ^ Where the defendant 
promises to pay the wages and the suit is brought after one year 
after the wages become due but within one year of the ])romise, the 
suit will be barred under this Article. Nor will the promise give a 
fresh cause of action as it is without consideration.^ 

See also Note 6 to Article 102 infra. 

Q* For the price of | One year. When the food or Article 8 
food or drink sold by d r i n k is deli- 

the keeper of a hotel, vered. 

tavern or lodging- 
house. 

1. “Hotel, tavern or lodging-house.” — A hotel is a house for 
entertaining strangers or travellers. A tavern is a hotel usually 

sj? Acts of 1877 and 1871. 

Same as above. 

Act of 1859 Section 1, Clause 2. 

To suits to recover the amount of tavern bills or bills for board and lodging 
or lodging only— the period of one year from the time the cause of action arose. 

2. (1908) 32 Bom 10 (13) : 9 Bom L R 1059 : 7 Gri L Jour 238, Emperor v. Haji 

Sheikh Muhammad Shustari. (Under the Indian Emigration Act.) 

3. (1927) A I E 1927 Kang 279 (279) ; 5 Rang 477 ; 104 Ind Gas 520, Seioaram 

V, Lachminarayan. 

(1936) AIR 1936 Lah 661 (662) : IGO Ind Gas 1042, Sita Bam v. Jagannath 
Singh. 

(1986) AIR 1936 Cal 808 (809) : 167 Ind Gas 294, Khagendranaih v. Kanti 
Bhusan. 

4. (1927) AIR 1927 Rang 279 (279) : 5 Rang 477 : 104 Ind Gas 520, Seioaram 

V. Lachiminarayan. 

(1919) AIR 1919 Sind 54 (55) : 12 Sind L R 140 : 50 Ind Gas 37, Navalmal 
V. Mangaldas. 

(1984) AIR 1934 Nag 260 (260) : 152 Ind Gas 885, Namdeo v. Bavikrishna 
Mahadeo. 

5. (1864) 2 Mad H 0 R ^ (7), Viraswamy Nayalc v. Sayamhdbay Sahiha, 

6. (1919) AIR 1919 Sind 54 (55) : 50 Ind Gas 37 : 12 Sind L R 140, Navalmal 

V, Mangaldas. 

' Note 6 

1. (1866) 6 Suth W R Civ Ref 83 (33), Kali Chtirn Mitter v. Mahomed Soleem, 

[See also (1916) AIR 1916 Mad 633 (633) : 28 Ind Cas 956, ICuppurao 
V. Narasier.] 

2. (1920) AIR 1920 Low Bur 186 (187) : 64 Ind Cas 361 ; 10 Low Bur Rul 382, 

Shwe Hla Oyi v. San Bwe. 


Article 7 
Notes 
8—6 
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Price of pood or drink sold 


Article 8 licensed to sell litjuors in small quantities. A village liquor shop 

Note 1 will be a '‘tavern” within the meaning of this Article.^ A lodging 

house is a house where lodgings are provided and let.^ 

See also the undermentioned case.^ 


Article 9 


For the price of 
lodging. 


One year. 


When the price 
becomes pay- 
able. 


Synopsis 

1. Lodging. 

2. Starting point. 

1. Lodging. — A lodger must be distinguished from a tenant. 
The former has not in law an exclusive occwpation, although he 
may have a separate aj)artment, and is therefore in the position of 
a licensee if the landlord retains the general control and dominion 
of the house including the part occupied by the lodger.^ In Toms 
V. L 2 ic]ceti^ it was held by Maule, J., that where the owner of a house 
takes some person into his house who occui)io3 a room and has the 
right of egress and ingress but retains his general character of 
master of the house, the person so occupying is a lodger. Where 

❖ Act of 1877. 

Same as above. 


Act of 1871. 

9. — For the price of lodging. | One 3^ear j When the lodging ends. 


Act of 1859. 

Same as given under Article 8, supra. 


Article 8 — Note 1 

1. (1908) 1908 Pun L R No. 112 (at page 429) : 1908 Pun Re No. 27 : 1908 

Pun W R 43, Bhag Singh v. J'^harta Singh. 

2. Webster’s Dictionary. 

[See (1908) 1908 Pun L R No. 142 Page 429 : 1908 Pun Re No. 27 : 1908 
Pun W R 43, Bhag Singh v. Dharta Singh.'] 

8. (1920) AIR 1926 Cal 530 (531) : 91 Ind Cas 839, Jogeshchandra Mi^a v. 

Raminikanta Mahinta. (The (j[uestion of applicability Arts. 8 and 9 
was left open.) ^ 

Article 9 — Note 1 

1. (I860) 119 R R 930 (984) : 29 L J Q B 161 : 6 Jur (N S) 867 : 8 W B (Eng) 

413 : 2 El & El 721, Wright v. Stavert. (Cited in Halsbury, Vol. 18, 
page S39.) 

(1874) L R 9 Q B 180 (192) : 43 L ,T M C 69 : 30 L T 93 : 22 W R (Eng) 330, 
Allan V. TAverpool. (Cited in Halsbury, Vol. 18, page 339.) 

2. (1847) 5 C B 23 (38): 1.36BR 781. (Cited in Halsbury, Vol. 11, page 144 Notes.) 

[S«4 also (1881) 30 W R (Eng) 823 (827) : 8 Q B D 195 : 51 L J Q B 
193 : 46 L T 253 : 45 J P 847, Bradley v. Baylis. (Cited in 
Halsbury, Vol. 11, page 145.)] 
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the landlord exercises no control over the part occupied by another, Article 9 
the latter is a tenant. The occuj)ier does not, however, becorae a Notes 

lodger merely by reason of the fact that the landlord resides on 1 — 2 

the premises and retains control of the passages and staircase and 
other parts uned in common.^ 

It would follow from what has l)een stated above that the “price 
of lodging” is not the same thing as rent payable by a tenant. A suit 
for rent is governed by Article 11.0, infra. 

2. Starting point. — Under the Act of 1871, the starting point 
of limitation was 'when the lodging ended. Under tlie i)resGnt Act 
the starting ijoint is when the price becomes panahle. In cases 
therefore where the price of lodging is payable by the week or by 
the month, limitation will begin to run as each instalment becomes 
due, notwithstanding the fact that the lodging has not terminated. 


1 Qjj. 

force a right of 
pre-emption, whe- 
ther the right is 
founded on law, 
or general usage, 
or on special con- 
tract. 


When the purchaser 
takes, under the sale 
sought to be im- 
peached, physical pos- 
session of the whole 
of the property sold, 
or, where the subject 
of the sale does not 
admit of physical 
possession, when the 
instrument of sale is 
registered. 


One year. 


Article 10 


Act of 1877. 

Same as above. 


Act of 1871. 


10. — To enforce a right of pre- 
emption, whether the right is 
founded on law, or general 
usage, or on special contract. 


Une year. 


When the pureha.ser takes 
actual pos.session under 
the sale sought to be 
impeached. 


Act of 1859, Section 1, Clause 1. 

To suits to enforce the right of pre-emption, whether 
lAmitation of one the same is founded on law or general usage or on special 
year. Pre-emption contract, the period of one year to be computed from 
^vits. the time at which the purchaser shall have taken posses- 

sion under the sale impeached. 


8. (1906) L B 1 K B 60 (73) : 75 L I K B 310 : 94 L T 76 : 54 W B (Eug) 225 : 

4 L G B 36 : 69 I P 428 : 22 TLB 63, Kent v. FUfnl, (Cited in 
Halsbury, Vol. 18, page 340.) 
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To ENFOKOB BIGHT OP PBE-EMPTION 


Irtiole 10 S unopsis 

Note 1 

1. Scope of the Article. 

2. Nature of the right of pre-emption. 

3. Pre-emption right founded on law. 

4. Right founded on general usage. 

5. Bight founded on special contract. 

6. Starting point of limitation. 

7. When property admits or does not admit of physical 

possession. 

8. The possession most have been taken under the sale. 

9. Sale. 

10. "Of the whole of the property sold." 

11. "Is registered." 

12. Borden of proof. 

13. Suits not within this Article. 

14. Parties to suit for pre-emption. 

15. Lis pendens. 

16. Value of the plea of limitation. 

17. Plea of right of pre-emption in defence. 


Other Topics 


Article 120 — Applicability 
Execution sales — Ax^plicability of Article 
Land in possession of trespasser ... 

Minority — No ground for extending period 
Mortgage by conditional sale 
Sale must be valid sale 

Sale — Validity questioned and sale held valid 
not from date of decree 
Symbolical possession — Delivery of — Not 
jiossession 


... See Notes 6, 13, 14 
See Note 9, Pts. 9 to 11 
... See Note 7, Pt. 11. 
... See Note 6, Pt. 6 
See Note 9, Pts. 11a to 14 
See Note 9 

Time runs from date of sale and 
See Note 9, Pt. 8 
equivalent to delivery of physical 
See Note 7, Pt. 15 


1. Scope of the Article. — The' first column of the Article would 
seem to suggest that this Article aiijdies to all suits for pre-emption 
whether the right of pre-emption is based on law, or general usage, 
or on special contract. But when read with the third column, it is 
clear that the scope of the Article is limited. the Article 

applies to suits to enforce a right of pre-emption in respect of a sale 
only. According to the general usage in several parts of India, a 
mortgage or even a lease may be pre-empted.^ In some cases there 

Article 10 — Note 1 

1. (1921) A I B 1921 All 154 (155) : 62 Ind Cas 884, Muklal Bai v. Hiranand 
Singh, (Mortgage can be pre-empted.) 

iSee also (1894) 1894 All W N 49 (49), Barag Lai v. Jawahir Lai, 
(Article 120 applies.) 
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is a right of pre-emption recognized even where a contract to sell 
has been entered into.^®* This Article is, as has been said before, 
not applicable to such cases.^ Secondly y the Article applies only to 
a suit against the 'purchaser tvhose purchase has given rise to the 
right of pre-emption y and not to a suit a^inst any other person. 
Thus, where A sells property to B and, before X brings a suit for 
pre-emption of such sale, B transfers the property to C, and 0 is 
added as a party to the suit, the suit so far as G is concerned is not 
one governed by this Article.^ The reason is that the suit against 
him is really not for pre-emption at all but is in effect a suit for a 
declaration that the transfer by the original vendee would not affect 
the rights of the pre-emptor and the transferee would be bound by 
the decree passed against the original vendee.^ Thirdly y there are 
many cases where there may bo a valid sale of property not admit- 
ting of physical possession being given and not evidenced by any 
registered instrument. Thus, in the Province of the Punjab where 
the Transfer of Property Act does not apply, an oral sale of an 
intangible interest such as the equity of redemption or a reversion in 
a lease is not invalid. A suit for pre-emption in respect of such sale 
is not governed by this Article.® 

The principle underlying the fixing of the starting point of 
limitation as the date of the delivery of physical possession, or the 
registration of the instrument of sale, is that parties who have or 
claim to have a right of pre-emption should have notice of any 
transfer adverse to their interests.® If physical possession is given 

(1926) AIR 192G All 549 (549) : 95 Ind Gas 138, Oopal Raniv, Lachmi 
Misir. (Lease.)] 

la (1922) AIR 1922 Nag 14 (15) : 65 Ind Gas 959, Eai v. Sitlakalli. (Gentral 
Provinces Tenancy Act, S, 41.) 

2. (1885) 1885 Pun Re No. 103, Uitam Singh v. Faiieh Singh, (Article 120 

applies to such cases.) 

(1926) AIR 1926 All 549 (549) : 95 Ind Gas 138, Gopal Bam v. Lachmi 
Misir, 

(1921) AIR 1921 All 154 (155) : 62 Ind Gas 884, Muldal Eai v. Iliranand 
Smgh. (Article 120 applies.) 

(1922) AIR 1922 Nag 14 (15) : 65 Ind Gas 959, Eai v. Sidakalli. 

[But see (1879) 2 All 237 (238), Gulab Singh v. Aviar Singh. (Pre- 
emption of mortgage — Art. 10 applied — Submitted wrong.)] 

3. (1918) 18 Ind Gas 70 (77) : 1913 Pun Re No. 31, Kararn Dad v. Ali Muham- 

mad. 

(1914) AIR 1914 Lah 402 (403) : 1914 Puii Ro No. 49 : 25 Ind Gas 443, 
Fazal Hussain v. Malik Jinda. 

(1914) AIR 1914 Lah 520 (521) : 1915 Pun Re No, 17 : 28 Ind Gas 695, 
Hari Earn v. Allah Ditta. 

(1914) AIR 1914 Oudh 216 (217) : 24 Ind Gas 116, Eazawand Singh v. Duh- 
chhor, 

(1911) 13 Ind Gas 792 (794) : 1911 Pun Re No. 84, Shah Muha^nmad v. Fiara 
• Mai. 

4. See the cases cited in Foot-Note (3) above. 

5. (1924) AIR 1924 Lah 394 (395) : 71 Ind Gas 823, Misri Khan v. Shahji. 
(1924) AIR 1924 Lah 695 (696) : 76 Ind Gas 206, Dhanna v. Lekh Bam. 

(Oral sale of property in possession of tenant.) 

6. (1865) 2 Suth W R 5 (6), Ghoshain Qdbind Pershad v, Behee Fatima. 


Artiole 

Hotel 
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under tlie sale, it i)uts such persons on inquiry. If a registered deed 
is executed, the registration operates as a constructive notice. 

2. Nature of the right of pre-emption. — A right of pre- 
emption is a right whicti the owner of certain immovable property 
has, to acquire by purchase, certain other immovable proj)erty which 
has been sold to another person. The right is not a right of re- 
'ptirchase but a right of substitution for the original vendee. A decree 
for pre-emption therefore merely places the pre-emptor in the place 
of the original vendee.^ 

3. Pre-emption right founded on law. — A right of i^re- 
eruption is recognized by the Muhammadan law and this law is 
applied to Muhammadans, as a matter of justice, equity and good 
conscience, except in the Madras Presidency where such a right is 
not recognized at alL^*^ A right of })re-emption is also recognized 
by the Buddhist law in certain cases. 

There are also various enactments in British India recognizing a 
right of i)re- emption under given circumstances and in areas to 
which the enactments are respectively applicable. See the following 
Acts : — 

The Agra Pre-emption Act of 1922. 

The Bengal Tenancy Act of 1885. 

The Punjab Pre-emption Act of 1913. 

The Central Provinces Land Revenue Act (XI of 1898). 
The Berar Land Revenue Code of 1896. 

The Oudh Laws Act of 1876. 

The Punjab Civil Code. 

See also the undermentioned cases bearing on those Acts.^ 

(1922) AIR 1922 Lah 210 (211) : 3 Lah 261 ; 09 Ind Gas 715, Tola Ram v. 
L Grind a. Ra/m. 

(1915) AIR 1915 Lah 4.79(480) : 29 I.C. 146, Imam-ud-din v. Khuda Bahhsh, 
(1923) A I R 1923 Lah 054 (055) : 70 I. C. 202, (hjan Singh v. Gyan Singh. 
(1925) A I R 1925 Lah 105 (165) : 82 Ind Gas 20.3, Thalcur Singh v. Karani 
Singh. 

(1917) A I R 1917 Nag 187 (192), Baxiram v. Bhikaji. 

(1921) 02 Ind Gas 797 (798) (Lah), Nagina Singh v. Duni Ghand, 

(1892) 6 G R L R 67 (09), Bamji v. Dewaji. 

(1887) 9 All 234 (239) : 1887 All W N 24, Shiavi Sundar v. Amanat Begatn, 
(1889) 1889 Pun Re No. 100, (Jaffar Khan v. Sattar Khan. 

Note 2 

1. (1927) AIR 1927 All 064 (605) ; 103 Ind Oas 123 ; 50 All 61, Kundan Lai 

V. Amar Singh. 

(1893) 1893 Pun Re No. 30, Kalu v. Bhupa. 

(1907) 7 Ind Gas 295 (297) : 13 Oudh Gas 219, Jagannath v. Shivratan Singh. 
(1923) A I R 1923 Lah 31 (34) : 09 Ind Oas 409, Dharam Singh v. Kirpal 
Singh. 

Note 3 

la (1870) 0 Mad II C B 26 (30, 31), Ibrahim Saib v. Munni Mir V din Sahib. 
lb/S<?^ (1905-06) 3 Low Bur Rul 7 (8), Ma Ko U y. Tun 

1 . Cases under the Agra Pre-emption Act, 1022 ; — 

(1932) AIR 1932 All 372 : 138 Ind Gas 272 : 54 All 546, Mahahir Fer shad 
V. Chitoo Lai. 
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4. Right founded on general usage. — The right of pre- 
emption is recognised by custom in various parts of British India. 


(1927) AIR 1927 All G64 (G65) : 103 Ind Cas 123 ; 50 All 61, Kundan Lai v. 
Arnm^ Singh. 

Case under the Bengal Tenancy Act, 1885 ; — 

(1934) AIR 1984 Cal 830 : 38 Cal W N 1002 : 154 Ind Cas 576, Brojendra 
Kumar Banerjee v. Syniannessa Bibi. 

Cases under the Punjab Pre-emption Act : — 

(1914) AIR 1914 Lah 166 (167) : 20 I. C. 272, Mt. Mangli v. Sobha Singh, 

(1914) AIR 1914 Lah 402 : 1914 Pun Re No. 49 ; 25 Ind Cas 443, 
Fazal H/iissaiyi v. Malik JBida, 

(1914) AIR 1914 Lah 520 (521) : 1915 Pun Re No. 17 : 28 liid Cas 695, 
llari Bam v. Allah Ditta. 

(1917) AIR 1917 Lah 190 : 1917 Pun Re No. 53 : 41 Ind Cas 266, Amir 
Chand v. Amar Singh. 

(1917) AIR 1917 Lah 269 : 1917 Pun Re No. 97 : 40 Ind Cas 618, Blnhen 
Singh v, Feroz Chand. 

(1918) AIR 1918 Lah 383 : 1918 Pun Re No. 68 : 47 Ind Cas 359, Lehna 
Singh v. Bagat Singh. 

(1919) AIR 1919 Lah 79 : 1919 Pun Re No. 15 : 49 Ind Cas 358, Sunder 
Singh v. Dhian Singh, 

(1919) AIR 1919 Lah 426 : 52 Ind Cas 48, Udmi v. Ram Oopal. 

(1922) AIR 1922 Lah 210 : 3 Lah 261 : 69 Ind Cas 715, Tola Earn v. 
Lorinda Ram. 

(1923) AIR 1923 Lah 75 : 68 Ind Gas 895, Sardar Ali v. Fazil. 

(1924) AIR 1924 Lah 196 (196) : 69 Ind Cas 418, Tulm Ram v. Ganwa. 

(1924) AIR 1924 Lah 695 : 76 Ind Cas 206, Dhanna v, Lekh Ram. 

(1927) A I R 1927 Lah 888 : 102 Ind Cas 423, Gurdas Mai v. Qadir 
Baksh. 

(1929) AIR 1929 Lah 265 : 115 Ind Cas 767; Ram Sahai v. Mahomad 
Tufail. 

(1929) AIR 1929 Lah 294 : 117 Ind Cas 229, Gurdas Mai v. Ram 
J Rioja M at. 

(1930) A I ii 1930 Lah 33 : 124 Ind Cas 338, MadJio v. Mt. Mehro. 

(1935) AIR 1935 Lali 808 : 160 Ind Cas 349, Jasraj J unheal v. Ookul 
Chand. 

(1912) 16 Ind Cas 775 : 1912 Pun Re No. 82, Said Khan v. Matwala. 

(1913) 19 Ind Cas 239 : 1913 Pun Re No. 19, Saghar v. Nur Ahmed. 

(1912) 14 Ind Cas 328 (328) (Lah), Jllahi Buxv, Mohanied Itab Na waz Khan, 

(1911) 12 Ind Cas 512 (Lah), Wazira v. Narain Singh. 

(1909) 4. Ind Cas 935 ( Lah ), Gul Mohammad v. Faqir Muhammad 
Khan. 

(1909) 4 Ind Cas 973 (Lah), Ghulam Sarwar v. Tlahi Bakhsh. 

Cases under the Central Provinces Land Revenue Act : — 

(1927) AIR 1927 Nag 110 : 22 Nag L R 19 ; 91 Ind Cas 290, Pilurarn 
V. Mahadeo. 

(1922) AIR 1922 Nag 14 : 65 Ind Cas 959, Rai v. Sadakalli. 

Case under the Berar Land Revenue Code • — 

(1927) A I R 1927 Nag 64 ; 99 Ind Cas 659, Balwant v. Sheodas. 

Cases under the Oudh Laws Act ; — 

{1910) 7 Ind Cas 295 (297) : 13 Oudh Cas 219, Jagannathv. Shear atan Singh, 

• (1894) 21 Cal 496 (502) : 21 Ind App 26 ; 6 Sar 399 : R & J 134 (P C), Abdul 
Wahid Khan v. Shalukha Bibi. 

(1904) 7 Oudh Gas 98, Bhairon Bakhsh v. Baldeo Singh, 

Cases under the Punjab Civil Code 

(1875) 1876 Pun Re No. 34, Faiz Bakhsh v. Eamji Das, 

(1870) 1870 Pun Re No, 22, Mehtab Singh y, Mul Singh. 
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Thus, it exists among Hindus in Gujerat,^ in Behar,^ in Malabar,^ 
in several parts of the United Provinces^ and in certain parts of 
the Punjab.^ The circumstances under which a right of pre-emption 
is recognised in such places depends upon the particular usage 
prevailing there. See the undermentioned cases. ^ 

5. “Right founded on special contract.’* — A contract for 
pre-emption is an enforceable contract}^ It does not create any 
interest in the property which is the subject-matter of the contract,^ 
but gives rise to an obligation arising out of contract and annexed 
to the ownership of immovable prox)erty within the meaning of 
Section 40 of the Transfer of Property Act.^ Such an obligation 
can be enforced against a transferee of the property with notice 
thereof or a gratuitous transferee of such property.^ Suits to enforce 
such obligations will be governed by this Article. 

There is a difference of opinion between the several High Courts 
as to whether a contract for pre-emption is subject to the rule 
against pre-emx)tion enacted in Section 14 of the Transfer of 
Property Act, the High Courts of Calcutta and Patna holding that 

Case under the Central Provinces Tenancy Act : — 

(190d) 1 Nag L R 6 (7), Seetararn v. Bamdayal Marwari. (A suit by a land- 
lord to enforce a. right of prc-cn)X)tion under S. 41 of the Tenancy Act 
is governed by Art. 10 of the Limitation Schedule.) 

Note i 

1. (1869) 6 Bom H 0 li (A C) 203 (264), Gordhan Das v. Prankor, 

2. (1863) Beng L R Sup 35 (47) : Suth W R F B 148 (F B), Fakir Rawot v. 

Sheikh Einarnbaksh, 

(1905) 82 Cal 988 (990) : 9 Cal W N 874, Parsashth Nath Tewari v. 
Dhanai Ojha. 

(1908) 35 Cal 575 (585), Jadu Lai Sahu v, Janki Koer, 

3. (1916) AIR 1916 Mad 743 (744) : 17 Ind Gas 337 (338) : 38 Mad m.Marnahi 

V. Kunhifappi Haji, 

(1897) 20 Mad 805 (306), Krishna Meno7i v. Kesavan, 

also (1890) 18 Mad 490 (491), Kanharankutti v. Uthotti.] 

4. (1906) 28 All 590 (591, 592) : 3 All L Jour 338 : 1906 All W N 144, Chakauri 

Devi V. Sundari Devi (City of Benares.) 

(1875) 7 N \V P H 0 R (A C) 1 (3), J ai Kuar v. Heera Lai (Muzaffarnagar.) 

5. (1880) 1880 Pun Re No. 97, Kalan Khan v. Ram Sarandas. (Custom of 

pre-emption has been shown to exist in the town of Gurdaspur.) 

G. (1921) A I R 1921 All 154 (155) : 62 Ind Cas 884, Mukhlal Rai v. Hiranand 
Singh. (Custom as per wajih-uUarz confined to sales and mortgages 
and not to leases.) 

(1875) 1 All 207 (212), Raja Ravi v. Bansi. (Custom recorded in Record of 
Rights excluding minors from having a right of 2 ?re-emption.) 

Note 5 

la See cases cited in Foot-Note (5) below. 

[See also (1921) AIR 1921 Mad 554 (555) ; 62 Ind Cas 27, Velayudha^' 
Pillai V. Velayudhani Pillaii] 

1. See Section 54 of the Transfer of Property Act, 1882. 

2. (1927) AIR 1927 All 170 (172) : 100 Ind Gas 683 : 49 All 627 (F B), A^lad 

Ali V. Sped Ali Athar, 

3. See Section 40, third paragraph, of the Transfer of Property Act, 
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it is SO subject,^ the other High Courts holding a contrary view.® 
The discussion is, however, not relevant for the purposes of this 
Article. 

6. Starting point of limitation. — The terminus a quo, that is, 
the starting point of limitation under tViis Article is the date — 

1. when the purchaser takes under the sale xihysical possession 

of the whole of the property sold, or 

2. where the subject of sale does not admit of i)hysica.l posses- 

sion, when the instrument of sale is registered. 

The first thing to be considered in applying this Article is, 
therefore, to see whether the subject of sale admits of ‘physical 
possession, at the date of the sale. If it does, then limitation will 
start from the time when the purchaser takes such physical posses- 
sion.^ Where the subject of sale does not admit of x)liyaical possession 
at the date of sale, then the second part of the third column will apply 
in cases where there is a registered instrument of sale, and tiirie will 
run from the date of registration.^ Where the proi)erty does not 


4. (1929) AIR 1929 Od 263 (269) : 56 Cal 487 : 117 Ind Cas 855, Kala Chmid 

V. Jatindra Mohan, 

(1928) AIR 1928 Pat 637 (639) : 113 Ind Gas 106 : 8 Pat 243, Matnra 
Subha Rao v. Surandra Nath Sahu, 

(1927) A IR 1927 Pat 412 (412) : 105 Ind Cas 54, Maharaj Bajaramji v. 
Raninath U-pasni. 

5. (1927) A I R 1927 All 170 (172) : 100 Ind Cas 683 : 49 All 527 (F B), Aulad 

Ali V. S7jed Ali Athar. (Overruling AIR 1923 AIJ 511 ; AIR 1922 
All 514 and A I R 1924 All 657.) 

(1921) AIR 1921 Siiid 118 (120) : 17 Sind L R 1 : 80 Ind Cas 962, Khem- 
cJiand Ramdas v. Mohson Shah. 

(1926) A Hi, 1926 Bom 497 (500) : 50 Bom 566 : 98 Ind Cas 634 (P B), 
Ilarkisandas Bhagawandas v, Bai Dhanu. 

(1901) 24 Mad 449 (457) : 11 Mad L Jour 1^2,Ramasarny Paitar v, Chmnan, 

Note 6 

1. (1906) 3 Nag L R 142 (144), Vesaji v. Ranikrishna, 

(1898) 2 Oudh Cas 9 (10), Fakhr-tid-din Ahmad v. Mt, Rasulan, 

(1928) AIR 1928 Lah 705 (706) ; 109 Ind Cas 382, Jhanda v. Ditt. (Sale of 
specific plot and delivery of possession — Time runs from such delivery.) 
(1905) 8 Oudh Cas 275 (277), Dr. Shiam Sabal v. Sharai Beg, 

(1928) AIR 1928 Nag 89 (89) : 23 Nag L R 178 : 107 Ind Cas 194, Mohan 
Lai V. Satyabhama. (Land in possession of trespasser admits of 
physical possession. Sec Note 7.) 

(1926) AIR 1926 All 70 (71) : 89 Ind Cas 444 : 48 All 12, Jagarnaya Dasi v. 
Tulsa. (Do.) 

(1921) AIR 1921 Mad 554 (556) : 62 Ind Cas 27, Velayudham Pillai v. 
Thina Velayudham Pillai. (Do.) 

(1888) 1888 All W N 227 (228), Chandan Singh v. Chandi Prasad. (Transfer 
of property for the possession of which a decree had beoii obtained by 
the vendor.) 

(1922) A I R 1922 Pat 601 (602) : 1 Pat 578 : 69 Ind Gas 606, Achuthananda 
^ Parasait v. Biki Bibi, (Court-sale — Purchaser not having got actual 

possession on date of pre-emption suit — No question of limitation can 
arise — It must be assumed that the property is capable of physical 
possession.) 

2, See the cases cited in Foot-Notes (1) and (2) to Note 7 infra, 

[See (1918) AIR 1918 Lah 383 (384) : 1918 Pun Re No. 68 : 47 
Ind Gas 359, Lehna Singh v. Bhagat Singh.] 
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admit; of physical possession at the date of sale and there is no 
registered instrument also, then, as has been seen in Note 1 ante, 
this Article will not apply at all and the starting point of limitation 
must be considered with reference to the appropriate Article 
a})plical)le in such cases. Tt has generally been held that the Article 
applicable in such cases is Article 120.® 

As to when property admits of i)hysical possession and when not, 
see Note 7 infra. And as to when an instrument of sale is said to 
he registered, see Note 11 infra. 

Where the purchaser took physical possession under a sale Init 
he was subsequently dispossessed, and thereupon he hied a suit for 
possession, obtained a decree and got possession again, it was held 
tliat time ran from the date on which he first obtained physical 
possession under the sale.‘^ 

Where, owing to the fraud of the vendor and vendee, tlie pre- 
eraptor is kept in ignorance of his right, time will run from the date 
when the fraud first becomes known to birn.^ Minority is not a 
ground for extending the period of limitation prescribed by this 
Article, as Section 8 of the Act expressly x)rovide8 that nothing in 
Sections 6 and 7 apjdies to suits for pre-einj^tion.® 

7. When property admits or does not admit of physical 
possession. — Under clause 1 of Section 1 of the Limitation Act of 
1859, the starting ])oint of limitation for a suit to enforce a right of 
pre-emption was the date on which the purchaser took posHension 


3. (1889) 1889 Pun Re No. 100, (iaffar Khan v. Sattar. 

(1921) 02 Incl Cas 707 (798) (Lah), Nagina Singh v. Duni Chand. 

(1913) 20 Ind Gas 475 (475) (Lah), Sheoji v. Fa jar Ali Khan. 

(1912) 15 Ind Cas 890 (892) ; 8 Nag L R 08, Ilarnji v. Sheikh Mansur. 
(1909) 4 Ind Cas 973 (974) (Lah), Ghnlani Sarwar v. Ilahi Baksh. 

(1899) 2 Oudh Cas 9 (10), Fakhr-nd-din Ahamed v. Mt. Basidan. 

(1900) 1900 Pun L R No. 13, Har Chandi v. Mehhub Khan, 

(1900) 1900 Pmi He No. 129 : 1907 Pun L R No. 84 : 1900 Pun W R No. 154, 
Sheoji Singh v. Sheoji Singh. 

(1893) 1893 ]\ni Re No. 87, Khvnda v. Chnni Lai. 

(1892) 1892 Pun Re No. 30, Ali Gnnhar v. Jowahir. 

(1927) A I R 1927 Nag 04 (04) : 99 Ind Cas 059, Balwant v. Sheodas. 

(1900) 28 All 124 (420) : 3 All L Jour 191 : 1900 All W N 73, Katmsilla 
Kunwar v. Gopal Prasad. 

(1907) 10 Oudh Cas 374 (370), Arjun Singh v. Pandit Iqbal Narain. 

(1883) 1883 All W N 0 (0), Muthra Prasad, v. Bhtirey Singh. 

(1880) 1886 Pun Re No. 90, Jawala Sahni v. Ala Ditia. 

(1904) 1904 Pun Re No. 14 : 1904 Pun L R No. 140, Kishen Chand v. Kehr 
Singh. 

4. (1871) 1871 Pun Re No. 34, Bamsonkh v. Nanoo. 

5. (1934) A I R 1934 I^ah 878 (879) : 155 Ind Cas 654 : 16 Lah 408, Bhagwana 

V. Shadi. - 

(1937) AIR 1937 Lah 97 (98) : 172 Ind Cas 104 : I L R (1937) Lah 202, 
Ganesha v. Sadiq. ^ 

6. (1919) AIR 1919 Lah 25 (26) : 52 Ind Cas 587 : 1919 Pun Re No. 86. 

Mt. Husain Bibi v. Hakim. 

(1924) AIR 1924 Mad 57 (60) : 76 Ind Cas 467, Viswanathan Chetty v. 
Ethirajalu Chetty, 

(1873) 1873 Pun Re No. 1, Sadhn Wahab v. Aladad Khan., 
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under the sale impeached. There was a difference of opinion as to 
the construction of the words “taking possession/' li\ Gosh ain 
Gobind Pershad v. Bebee Fatima,^ their Lordships of the Calcutta 
High Court observed as follows : — 

“We are of opinion that these words must be construed 
literally, and that the meaning of the Section is an actual 
IX)ssession, and not a mere constructive one. The object of the 
law was to give parties, who had, or thought they had, a right 
of pre-emption, due notice of any transfer adverse to their 
interests, and this could best bo known by the fact of the new 
purchaser taking mamial i)ossession of his proi)erty. Were 
constructive possession sufficient, it would be impossilile for 
intending claimants to know of the 6)xistence of a right wliich 
was inimical to their own." 

But in a later case under the same Act where the land sold was 
the subject of a lease, the vendor did not oppose the taking of 
possession and the lessee claimed to hold the land by attorning to 
the purchaser, the same High Court held tliat there was a “taking 
of possession" within clause 1 of Section 1 of the Limitation Act of 
1859.^ The Allahabad High Court also took a similar view.*'^^ 

It was to clarify the position and to give effect to the view 
expressed in Goshain Gobind' s case^ that the word “actual" was 
. introduced in the Act of 1871. Limitation ran therefore from the date 
when actual possession was taken by tlie purchaser. But, notwit li- 
standing tins, there was a conflict of opinion as to the meaning of 
the words “actual possession." In Jogeshar Singh v. J awahir Singh, ^ 
it Vv'as held by a majority of a Full Bench of the High Court of 
Allahabad that the expression “actual possession" would equally 
^Ppiy subjects of sale wLich admit of {)hysical tangilde possession 
as w^ell as to subjects of sale Vvhicb do not admit of such ])Ossession, 
and actual possession meant such possession as w'as enjoyed by 
the seller before the sale ; if he had enjoyed tangible i^ossession, 
then in that case actual possession meant tangible possession ; if 
he was only in constructive possession, then actual possession must 
be deemed to have been transferred wdien the vendor completely 
conveyed his rights and vested them in the vendee. Stuart, C. J., 
dissented from this view and observed as follows : 

“ The time mentioned in the former Act was ‘the time at 
which the purchaser shall have taken possession under the sale 
impeached,’ and the meaning of this being doubtful, as various 
rulings of the Calcutta Court and this Court show, the word 
“actual" has been introduced into the present Act with the 

' Note 7 

1. (1865) 2 Suth W R 5 (6). 

2. (1865) 8 Suth W R 225 (225), BecJnm v. Mahomed Yakooh Khan. 

2a (1869) I N W P H C R 8 (8, 9), Mahomed Mashook Alice Khan v.Ividad Alec 
Khan. 

3. (1875) 1 All 311 (314) (F B). 
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view no doubt of making it plain what the real date was 
intended to be. Actual possession, in my opinion, means 
personal and immediate enjoyment of the profits ; and as in the 
present case the mortgagee was in possession at the time of the 
sale, the purchaser could not take actual i^ossossion till the 
mortgage terms had expired.” 

The view of the majority of the Full Bench was adopted in 
several cases.^ 

The word “actual” was substituted in the Limitation Act of 1877 
by the word “physical.” In Batul Begum v. Mrmsitr Ali Khan 
where the subject of sale was an undivided share in certain villages, 
Lord Bober tson, in delivering the judgment of the Board of the 
Judicial Committee, observed as follows : 

“What has to be considered is, as the High Court accurately 
formulated, the question, does the property admit of physical 
possession ? The word ‘physical' is itself a strong word highly 
restrictive of the kind of possession indicated, and when it is 
found, as is pointed out by the High Court, that the Legislature 
has, in successive enactments about tlie limitation of such suits, 
gone on strengthening the language used, first in 1859 pres- 
cribing ‘possession,’ then in 1871 requiring ‘actual j)ossossion’ 
and finally in 1877 substituting the word “ physical ” for 
‘actual,’ it is seem that that word has been very deliberately 

chosen and for a restrictive purpose Their Lordships 

consider that the expression used by Stuart, C. J., in regard to 
tlie words ‘actual possession’ is applicable with still more 
certainty to the words ‘physical possession’ and that what is 
meant is a ‘personal and immediate possession.' ” 

See also the UDderniontioned cases®^ holding the same view. 

It follows tliat the following subjects of sale do not admit of 
X)hy8ical possession : 

1. An undivided share in property.® 

4. (1883) 1883 Pun Re No. 05, Bam Saran v. Tlirde. 

(1879) 1879 Pun Re No. 100, Hinima Mul v. Rilih Lai. 

(1878) 1878 Pun Re No. 29, Bam Dyal v. BeM Bam, 

(1875) 1 All 592 (594), Bijai Bam y?'. Kallu. (1 All 311 (F B) Followed.) 

(1875) 7 N W P II C R 5 (9), Jailcuar v. Heera Lai. (Sale of i share in 
house — Terminus a quo i.s date of getting:; possession — It is however 
not clear whether the shares were specific portions in the house ornot.) 

5. (1902) 24 All 17 (25) : 28 Ind App 248 : 5 Cal W N 888 : 6 Sar 133 : 3 

Born L R 707 (P 0). 

5a (1910) 8 Ind Oas 003 (604) (L B), U Tet Tun v. Ma Ni. 

(1911) 9 Ind Oas 309 (309) (All), Kali Shankar Tewari v. Baghuhar Dayal. 

6. (1930) AIR 1980 All 255 (255) ; 131 Ind Gas 683, Bam Gharan v. Mathura 

Prasad. 

(1919) AIR 1919 All 329 (329) : 60 Ind Gas 80, Umrao Beg v. Muhhtar Beg. 
(Fractional shares of zamindari situate in diff(3rent khaias.) 

(1906) 28 All 424 (426) : 3 All L Jour 191 : 1906 All W N 73, Kaunsilla 
Kunwar v. Gopal Prasad, 

(1899) 20 All 315 (320, 321) : 1898 All W N 61 (F B), Batul Begam v. Mansur 
All Khan, 

(1881) 4 All 179 (180) : 1881 All W N 176, Bholi v:Imam AH. 
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2. Property in the possession of a usufructuary mortgagee, that 

is, an equity of redemption in property that has been 
mortgaged with possession.^ 

3. Property that has been leased. In such cases the subject of 

sale is a reversion in a lease.® 

The words ^‘admit of physical i)ossession’' have no reference to 
the ability or inability in fact of the vendor to place the vendee in 

(1881) 4 All 24 (27) : 1881 All W N IIC (P B), Unkar Das v. Narain, 

(1895) 1895 All W N 46 (46), Mahadeo Narain Singh v, Sheonandan Singh, 
(1884) 1884 All W N 317 (317), Dakar Hussain v. Bhagu Bai, 

(1881) 1881 All W N 146 (146), Shih Lai v. Bhawani Das. 

(1904) 1 All L Jour 247 (249), Intisar Husain v. Jarnna Prasad. 

(1923) AIR 1923 Lab 75 (76) : 68 Irul Cas 895, Sardar Ali v. Fazil. 

(1923) AIR 1923 Lab 74 (75) : 68 lud Cas 906, Muhammad Aia Ullah Khan 
V. Gopala Mai. 

(1882) 1882 Pun Re No. 28, Jowala Singh v. Tek Ghand. 

(1881) 1881 Pun Re No. 10, Kami v. Fazl. 

(1927) AIR 1927 Nag 64 (64) : 99 Ind Gas 659, Balum-nt v. Sheodas. 

(1928) AIR 1928 Ouclli 375 (376) : 111 Iiid Cas 715, Hirdey Bihari v. 
Ganesh Dutt. 

(1899) 2 Oudh Cas 9 (11), Fakhr-un-din Ahamed v. Mi. Basulan. 

(1909) 4 Ind Cas 973 (974) (Ivab), Ghulani Sarwar v. Ilahi Bakhsh. 

[But see (1887) 1887 All W N 235 (235), Ganpat Bai v. Masita Khan. 
(Undivided share in bouse is susceptible of being reduced to 
physical possession by partition — Case is different with Mahals 
— Therefore limitation runs from dat(* of getting physical pos- 
session after partition suit.)] 

7. (1900) 3 Oudli Cas 184 (190), Baja Baghuraj Singhv. P,aj Baghtinaih Singh. 
(1932) A I R 1932 Lab 98 (98) : 135 Ind Cas 512, DarabaU v. Htissaina. 
(1924) AIR 1924 Mad 57 (61) : 76 Ind Cas 467, Viswanaihan Chetty v. 

Ethirajalu Chetty. 

(1919) AIR 1919 Nag 6 (12) : 16 Nag L R 37 : 52 Ind Cas 940 (F B), 
Jairam v. Silarani. (Overruling AIR 1917 Nag 187 (193).) 

(1915) A I R 1915 Oudh 121 (122): 28 Ind Ca.s 208, Narendr a Bahadur 
Singh v. Walt Muhaymnad. 

(1921) 62 Ind Cas 797 (798) (Lab), Nagina Singh v. Duni Chand. 

(1888) 9 All 234 (239) : 1887 All W N 24, Shiayn Sundar v. Amanat Begam, 
(Mortgagee in possession purchasing equity of rodetnption — Time runs 
from registration.) 

(1910). 6 Ind Gas 667 (668) (All), Bamjas v. Aman Sahai. 

(1909) 4 Ind Cas 754 (755) : 1907-09 Upp Bur Rul Limitation Act j);igo 7, 
Nga Shwe Dok v. Nga N-u. 

(1884) 1884 Pun Re No. GB, Bhawani Pershad v. Attar Singh. 

[But see (1878) 2 All 409 (410), Lachmi Narain Lai v. Shcoarnbar 
Lai. (Mortgagee in possession purchasing equity of redemption: 
Held, time ran from the date on which his possession became 
that of an owner under the sale.)] 

8. (1915) AIR 1915 Oudh 121 (122) : 28 Ind Cas 208, Narendra Bohadur 

Singh v. Wall Muhaimnad. 

(1919) AIR 1919 Nag 155 (155), Ilari v. Shankar Appa VAani. 

(1927) A I R 1927 Lab 784 (785) : 105 Ind Cas 501, Pariah Singh v. Oulah. 
(1926) AIR 1925 Lah 165 (165) : 82 Ind Cas 203, Thalcur Singh v. Ear am 
Singh. 

• (1924) A I R 1924 Lah 394 (895) : 71 Ind Cas 823, Misri Khan v. Skahji. 
(1924) A I B 1924 Lah 302 (803) : 73 Ind Gas 903, Ganwa v. Joti Prasad. 
(1923) A I R 1923 Lah 94 (96) : 68 Ind Cas 811, Haidar AH Shah v. Bhikhe 
Shah, 

(1913) 20 Ind Cas 476 (476) (Lab), Sheoji v. Fajar Ali Khan. 

(1912) 15 Ind Cas 890 (891) : 8 Nag L R 68, Bam ji v. Sheikh Mans7ir. 
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Avtiole 10 actual possession of the property sold, but to the nature of the pro- 

iNToto 7 perty sold.^ Further, the cat)al)iiity of the property for physical 

I)ossGssion must bo determined with reference to the date of the 
sale] for, property which by its very nature is not capable of physical 
possession at one time may admit of physical possession at another 
time, but the law does not contemplate that the starting x^oint of 
tlie i)eriod of limitation is to be x>ostponod till it becomes cax^able of 
possession.^*' 

Land in the x)osseSvSion of a trespasser cannot be said to be 
proi^erty that does not admit of x>hysical i)os8ession.^^ In Mohanlal 
V. Satyabhamaf^^ it was held that the words “does not admit of 
X)hysical x:)Ossession’' did not refer to the inability of the vendor in 
fact to give possession to the x)urchaser, but referred to the inability 
both in fact and in lau\ and the princix>le ai)plicable w^as that where 
the vendor was in i)ersonal and immediate x>ossession of the x^roperty 
sold or where the rigiit to such i)ossession was in tlie vendor at the 
date of sale, tlie x>i*operty was one capable of physical possession ; it 
was accordingly held that when x>roperty was in the x^ossession of a 
tresxrasser, the right to immediate and x^ersonal i)ossession was with 
the vendor, and the x>i‘ 0 ])erty was thus one admitting of x>bysical 
13ossossion. 

Wliere x>rox)erty whicli was tlie subject of a lease was sold with 
a stipulation that the sale w^as to take effect after the termination of 
the lease, the lessee being liable to x>a'y rent during the i)eriod of 
lease, it was lield that w'hat was sold was not a reversion in the lease 
but the property itself after the termination of the lease, that such 

(1899) 20 All 815 (821) : 1898 All W N 61 (F B), Batnl Begam v. Mcmsur 

AH Khan, 

(1908) 1908 Win Rc No. 49 : 1908 I>iin L K No. 63 : 1908 Pun W R No. 1 

(P B), (ihulant Mmlafa v. Shakab-ud~diri Kho/n. 

(1905) 1905 Pun Ho Nn. 88 : 1905 ]>an L R No. 179 : 1905 Pun W R No. 

118, Sharif Husain v. Muhammad Yusaf. 

(1885) 1885 Pun l^e No. 78, Gaiihri Mai v. Jaintl Mai. 

(188-4) 1884 Pun Rc No. 48, Bishan Singh v, Samdu. 

(1880) 1880 Pun Rc No. 97, Kalan Khan v. Bam Sarn. 

(1904) 7 Oudh Cas 8 (9), Raghunath Parshad v. Ha7n Dayal. 

(1924) A I IX 1924 Lah 695 (696) ; 76 Ind Cas 206, Dhanna v. Lekh Ram. 

(Oral .sale of x>ro perty in x^osso^ssion of tenant.) 

(1924) A 1 R 1924 Lah 894' (895) : 71 Ind Cas 828, Khan v. Shahji. 

[But see (1924) A I R 1924 Lah 196 (196) : 69 Ind Cas 418, Tulsi 
Ram V. Ganwa. (Property in possession of tenant at the date of 
sale admits of physical possession — Submitted wrong.)] 

9. (1888) 1888 All W N 227 (228), Chandan Singh v. Ghandi Prasad. 

10. (1915) A I R 1915 Oudh 121 (122) : 28 Ind Cas 208, Narendra Bahadur 

Singh v. Wall Muhammad. 

also (1892) 1892 All W N 77 (77), Dal Chand v. Naubat Singh,] 

11. (1928) A I R 1928 Nag 89 (80) : 28 Nag L R 178 : 107 Ind Cas 194, Moharv^ 

lal V. Satyahhama. 

(1926) A I R 1926 All 70 (71) : 48 All 12 : 89 Ind Gas 444, Jagamaya Dasi 

V. Tulsa, 

(1921) AIR 1921 Mad 554 (556) : 62 Ind Cas 27, Velayudham Pillai v. 

Velayiidham Pillai. 

12. (1928) AIR 1928 Nag 89 (89) : 23 Nag L R 178 : 107 Ind Gas 194. 
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X)roperty was callable of i)hysical i^ossession at the date of the sale, 
namely the date of the termination of the lease, and that physical 
possession must be deemed to be taken on the termination of the 
lease. 

The words “jibysical i)ossession ” moan lawf ul physical X)osso 8 - 
sion.^^ The delivery of sy^nbolical possession is not equivalent to 
the delivery of i)hysical i)ossession within the meaning of this 
Article.^^ 

8. The possession must have been taken under the sale.— 

The x)hysical i)ossession referred to in the Article must have been 
taken by the i)urchaser under the sale sought to bo inix)eached. 
Where the x>i’ox)erty sold is already in the possession of the vendee 
either as lessee or as mortgagee, the subject of sale is, as has been 
seen already in Note 7 a^ite, incax)able of being physically i)ossessed. 
It cannot also be said that such vendee takes any x)088ession under 
the sale in such cases. ^ It has been held in the undermentioned 
case‘^ that where, without being a lessee or mortgagee, the x>rospective 
vendee takes possession from the i)rospective vendor under a con- 
venient arrangement come to between them and, subsequently, a sale 
deed is executed, the x)ossession taken before the sale cannot be said to 
have been under tlie sale, but ] possession would })o deemed to he taken 
under tlio sale on the date of the sale. A contrary view, namely 
that even on the date of the sale the vendee cannot be said, in such 
cases, to have taken jpossession under the sale, has been held in tiie 
undermentioned cases. 

Where physical ipossession of the subject of sale could not be 
taken under the sale, the first part of the third column will have tio 
apx)lication. If the subject of the sale is one that admits of [pliysical 


18. (1907) 8 Nag L R 14‘2 (145), Veaaji v. llainkrishna, 

14. (1892) 1892 All W N 77 (77), Dal Chand v. Nauhat Singh. 

15. (1867) 7 Suth W R 195 (195, 196), Mahomed HosHein v. Mohaun Alt. 

(1922) A I R 1922 Pal, 601 (602) : 1 Pat 578 : 69 liid Oa.s 666, AchtUananda 

Par sail v. iSiJd Bibi. 

(1923) A I H 1928 Lah 81 (84) : 69 Ind Cas 409, Dharam Singh v. Kirpal 
Singh. 

Note 8 

1, (1924) AIR 1924 Lah 894 (895) : 71 Lid Cas 828, Misri Khan v. Shaliji. 
(1925) AIR 1925 Lah 152 (158) : 78 liid Cas 57, Sheo Barn \\ Tndraj. 

(There was a registered doeiune.iit iu this case — Time would run 
therelorc under Art. 10 from the date of registration — The ease 
however has proceeded on the view that Art. 10 does not apply.) 

(1928) A I R 1928 Lah 654 (655) : 76 lud Cas 202, Oyan Singh v. Cyan 
Singh. 

2. (1918) AIR 1918 Lah 79 (81) : 1918 Pun Re No. 80 : 48 Ind Cas 102, Bam 

Feara v. Bup Lai. 

3^ (1922) AIR 1922 Nag 200 (200) : 68 Ind Cas 715, Ragho v. Sakharani 
(Art. 120 axjplics.) 

(1922) AIR 1922 Lah 210 (211) : 8 Lah 261 : 69 Ind Cas 715, Tola Ram v. 
Lorinda Bam. 

(1915) A I E 1915 Lah 479 (480) : 29 Ind Cas 146, Imam-Ud-diri v. Ktmda 
Bakhsh. (Person already in possession purchasing property — Art. 10 
does not apply.) 
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jLPtifile 10 possession, fclie second part of the third column is also inapplicable. It 
Hotes seems to have been assumed in the undermentioned case,^ however, 

8—9 that if a property could not be taken possession of under the sale 

because it is in the possession of a third person without any right, 
it must be taken to be property which does not admit of physical 
possession. It is submitted that this view is not correct. See 
Note 7 ante. 

9. Sale. ' — Where under the law prevailing in any place a right 
of pre-emption arises on salcy the sale contemplated must bo taken 
to be a valid sale. In territories wdiere the Transfer of Property 
Act is in force, a valid sale can be effected — 

1, in the case of tangible immovable property of the value 

of one hundred rupees or upwards, or in the case of 
a reversion or other intangible thing, only by a 
registered instrument ; 

2. in the case of tangible immovable property of a value 

less than one hundred rupees, either by a registered 
instrument or by delivery of tlie property. 

It follows that in such territories an oral sale of immovable 
proj^erties of the value of more than one hundred rupees followed 
by delivery of possession or a sale by an unregistered instrument 
without delivery of possession in case of property of the value of 
less than one hundred rupees, is not a valid sale and will not give 
rise to a right of pre-emption.^ In territories where the Transfer of 
Proj)erty Act is not in force, such as the Punjab, an oral sale irres- 
pective of the value of the property sold is valid and may give rise 
to a right of pre-emption.^ 

But sale for the purposes of pr 0 -eini)tion means a complete sale. 
There must be an entire cessation of right on the part of the vendor. 
Where the vendor retains a right to the property until certain 
conditions are fulfilled, the sale is not complete and does not give 
rise to any right of pre-emption/'^ 

There is a difference of opinion as to whether a sale, in order to 
give a right of pre-emption must be in ackial form a deed of sale or 
whether it is sufficient if it is in reality a sale, though the form may 
not be that of a sale. Where a real sale was efffected but was called 
in the document a hiha-hiUewaz, it was held that it was a sale for 

4. (1922) AIR 1922 Lab 210 (211) : 3 Hah 261 : 69 Ind Gas 715, Tola Bam v. 
Lorinda Earn. 

Note 9 

la. See Section 54 of the Transfer of Property Act, 1882. 

1. (1892) 19 Cal 628 (627) (F B), Makhaiv Lai Pal v. Banku Bchari Ohose. 

2. See cases cited in Foot-Note (6) to Note 1. 

• [See also (1878) 1878 Pun Re No. 29, Ram Dyal v. Beli Bam. 

(1900) 1900 Pun L R 203 (205), Mtiisaddi v. Dhani Ram. 

(1923) AIR 1923 Lab 654 (655) : 76 lud Gas 202, Gyan Singh v, 
Gy an Singh. (Oral sale of property in possession of tenant 
without delivery of possession assumed to be valid.)] 

3. (1873) 20 Suth W R 216 (217h Buksha AH v. Tofer AH. 
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the x^urpoaes of this Article.^ In Suhh Lai v. Madhuri Prasad,^ it 
was held by the High Court of Allahabad that the Article refers to 
an iastrument which is not only in reality but also in terms a 
sale deed. Hence where the vendor, with the concurrence of the 
vendee, in order to defraud the pre-omi)tor, instead of executing a 
sale deed executed a deed of gift, it was lield that this Article did 
not aj^ply but Article 120. See also the undermentioned case.®^ 
Under the Punjab Pre-erni^tion Act 1913, the Court is not prevented 
from holding that an alienation ])uri)orting to be other than a sale is 
in effect a sale.^b 

A mere error in the instrument of sale as to the property sold, 
where there is no question as to what tlie i)arties intended to sell or 
purchase, will not alter the nature of the transaction.® Nor can a 
subsequent agreement between the i)artios convert what was an out 
and out sale into any other transaction and thus take away the right 
of pre-em 2 )tion, which arose on the date of the sale.^ Similarly, 
where subsequent to the sale the validity of the sale is questioned 
and a decree is passed holding the sale valid, it was held that time 
ran not from the date of the decree but from the date of the sale.® 
According to the High Court of Patna and the Judicial Com- 
missioner's Court of Nagpur, this Article will apjdy to execution sales 
also.^ In Abdul Juleel v. Khellat Ghunder Ghose}^ the High Court 
of Calcutta held that the law of i)re-emption did not apidy to 
execution sales on the ground that a neighbour or a x)artnor had an 
ox)portunity to bid at the auction sale. The High Court of Allahabad 
has also hold that a right of i)re-Gmptioii does not arise upon a 
transfer effected by a decree but only whoro property is acquired by 
a contractual relation of sale or transfer. A mortgage by conditional 
sale becomes on foreclosure a “sale” within the meaning of this 

4. (1909) 3 Ind Oas v590 (592) ; 12 Oudh Gas 185, Wilayat Husain v. Karam 

Husain (27 All 540, DiRscii ted from.) 

5. (1906) 27 All 540 (543) : 1905 All W N 88 : 2 All L Jour 350. 

5a (1905) 8 Oudh Oas 288 (289), Haryal Singh v. Bajrang Bahadur, (Deed not 

on the face of it a sale — Article does uot apply.) 

5b See Section 4 last paragraph of the Act. 

(1934) AIK 1934 Lah 878 (879) : 155 Ind Gas 654 : 16 Lah 408, Bhagioana 

V. Shadi. 

6. (1916) AIK 1916 Lah 396 (397) : 35 Ind Gas 278, Ganga Ram v. Sardara, 
(1926) AIR 1926 Oudh 475 (476): 94 lud Gas 378, Sheo Narain v. Khaderu, 
(1905) 8 Oudh Gas 283 (289), Harpal Singh v. Bajrang Bahadur, 

7. (1895) 17 All 451 (453) : 1895 All W N 103, Ram Din v. Rang Lai Singh, 
(1900) 1900 Pun Re No. 43 : 1900 Pun L R 444, Mansabdar v. Nahi 

Bakhsh. 

8. (1919) AIR 1919 Lah 79 (80) : 1919 Pun Re No. 16 : 49 Ind Gas 358, 

Sunder Singh v. Dhian Singh. 

9. (1922) A I R 1922 Pat 601 (602) : 1 Pat 578 : 69 Ind Gas 66G, Achutananda 

^ Parsaii v. Biki Bibi. 

(1892) 6 0 P L R 67 (70), Bamaji v, DewajL 

10. (1868) 10 Suth W R 165 (166) : 1 Beng L R A C 105. 

11. (1903) 25 All 334 (336): 1903 All W N 63, Abdur Rasmg v.Mumiaz Hussain. 
(1904) 1 All L Jour 247 (249), Intizar Bmsain v. Jamna Prasad, 

(1919) A I R 1919 All 801 (302) : 50 Ind Gas 48, Bam Bharosa Sahu v. 

Mt, Kabutra. 
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Article. Where the mortgagee by conditional sale has not got 
possession on the date of the mortgage and gets physical possession 
after purchase, this Article will apply and time will run from the 
date of obtaining such possession. Where the property does not 
admit of i)hysical possessioid® or wliere the mortgagee is already in 
possession under his mortgage at the time of foreclosure^'^ (in which 
case it cannot be said that possession was taken under the sale), the 
first part of the third column wull not apply and there being no 
registered instrument in the case of foreclosure, the second part of 
the column also will not apply, with the result that Article 120 will 
apply. In cases governed by the Punjab Pre-emption Act 1913, 
Section 30, the period of limitation will be one year from the date of 
foreclosure. 

10. “Of the whole of the property sold.” — Where the subject 
of the sale admits of physical possession, limitation for a suit for 

11a (1902) 24 All 17 (24) : 28 Incl App 248 : 5 Cal W N 888 : 8 Sar 138 ; 3 Bom 
L K 707 (P C), Baful Begaiit v. Mansur Ali Khan. (The whole deci- 
sion proceeds upon the footing that it is a sale.) 

[But sec (1886) 1880 All W N 69 (70), Sarju Prasad v. Hatti Prasad. 
(It is not a “sale” within Article. 10 — No longer good law.)] 

12. (1890) 4 C P L R 72 (74), Fatehchand v. Dina^iath. 

(1881) 3 All 175 (176), Jaikaran Uai v. Gamja Dhari Jlai. (That theproptu'ty 
being already in the possc'ssioii of a prior mortgagee was not capable 
of physical possession was, however, not noticed in the case.) 

(1808) 20 All 815 (321) : 1898 All W N 61 (F B), Baful Begavi v. Mansur Ali 
Khan. 

(1867) 2 Agra 364 (364), Jladhey Pandeij v. Nundkoinar Pandejf. (Case under 
the Act of 1859.) 

(1887) 14 Cal 761 (768) : 12 Ind Jour 94, Digarnbur Misscr v. Ram Lai Roy. 
[See also (1881) 3 All 770 (773) : 1881 All W N 66 : 6 Ind Jur 261, 
Hazari Ram v. Sankar Vial. (Art, 10 assumed to apply.)] 

[See however (1917) AIR 1917 All 127 (128) : 39 All 544 ^40 Ind 
Cas 461, Subba Singh v. Mahabir Singh. (Time was held to 
run from date of transfer and not from date of possession under 
decree absolute — Submitted not correct.)] 

13. (1902) 24 All 17 (26) : 28 Ind App 248 : 5 Cal W N 888 : 3 Bom L R 707 : 

8 Sar 133 (P C), Batul Begum v. Mansur Ali Khan. 

(1898) 20 All 375 (377) : 1898 All W N 78 (F B), Raham Ilahi Khan v. 
Ghasita, 

(1907) 10 Oudh Gas 374 (377), Arjun Singh v. Igbal Narain. (Mortgage by 
comhtional sale of shares in village.s.) 

(1906) 1906 Pun L R No. 112 p. 363 (363), Bhola Shah v. Alim. 

14. (1927) AIR 1927 Oudh 212 (213) : 102 Ind Cas 22, Mata Din v. Mt. Mithana. 
(1006) 1906 Pun L» R No. 32 p. 1101, Rangu Rani v. Jowala Singh. 

(1892) 14 All 405 (412): 1892 All W N 108 (FB), Ali Abbas v, Kalka Prasad. 
(Art. 120 was admitted to apply in such cavS<^ — In this ease the condi- 
tional vendee had i)ocii given possession — The possession on foreclosure 
was not under the sale.) 

[See also (1907) 1907 Pun L R No. 27 page 53 : 1907 Pun W R No. 4, 
Shoo Lai w. Madan Mohan.] 

[But see (1919) A I R 1919 All .301 (302): 50 Ind Cas 48, Bam Bharosa 
Sahic V. Ml. Kabutra. (It was held that according to the 
custom set up, there was no right of pre-emption in respect of a 
mortgage. But it was assumed that on foreclosure it does not 
become a sale. 24 All 17 (P 0) was not referred to.) 

(1911) 11 Ind Cas 628 (629) (All), Baja Bam Singh v. Paras Bam 
Singh.] 
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pre-emption will not begin to run until physical possession is taken 
of the icliole of the property sold.^ AYhere part of the property is 
taken possession of on one date and the other part on a later date, 
limitation will run only from the later date. In cases where part 
of the property sold is not capable of idiysical possession, it cannot 
be said that “the subjt)ct of the sale” admits of physical possession, 
and consequently limitation will run, under tlie second part of the 
third column, from the date of the registration of tlie sale deed.^ 
Where there is no registered instrument evidencing the sale, this 
Article will not apply. ^ 

11. ‘‘Is registered.’* — Section 60 of the Registration Act runs 
as follows : 

“(l) After such of the provisions of Sections 34, 35, 58, 
and 59 as apidy to any document presented for registration have 
been complied wdth, the registering officer shall endorse thereon 
a certificate containing the word ‘registered’ together witli the 
number and page of the book in which the document has been 
copied. 

(2) Such certificate shall bo signed, scaled and dated by the 
registering officer, and shall then bo admissible for the purpose 
of proving that tlie document has boon duly registered in 
manner provided ])y this Act, and tliat tlio fact mentioiied 
in the endorsements referred to in Section 59 have occurred as 
til or ein m e n t ion ed . ” 

It is clear therefore that the words “when the instrument of sale 
is registered” mean the date when, under Section 60 of the Regis- 
tration Act, a certificate containing the word “registered” is made on 
the document.^ For the purposes of this Article the registration will 
not date back to the date of the execution of the document and 
limitation will not start to run from the latter date.^ 


Note 10 

1. (187G) 187C) Pun Ro No. 98, Dewa v. Dia Ram. 

(1892) 1892 All W N 77 (77), Dal Chand v. Naubat Singh, 

2. (1892) 1892 All W N 77 (77), Dal Chand v. Naubat Singh. (Part of property 

in possession of usufructuary mortgagee.) 

(1889) 1889 Pun Re No. (>5, Malnk Singh v. Muhammad. (Sale of separate 
holding including share in shamilat.) 

(1885) 1885 Pun Re No. Gl, Sohan v. JJimniat. (Separate property and 
undivided .share in other proj^erty.) 

(1882) 1882 Pun Re No. 150, Umar Baksh v. Chogatta. (Sale of share in 
^certain property and separate property: 1881 Pun Re No. 10, Followed.) 

3. (1898) 20 All 315 (321) : 1898 All W N Gl (P B), Batul Begarn v. Mansur Ali 

Khan. 

Note n 

It (1881) 1881 Pun Re No. 10, Karm v. Fail. 

(1906) 1906 Pun Be No. 92 ; 1906 Pun L R No. 126 : 1900 Pun W R No. 100, 
Bhanjan Bam v. Gopala Bam. 

2. (1922) A I B 1922 Nag 200 (200) ; 68 Ind Cas 715, Bagho v. Sakharam. 

[See also (1936) AIR 1936 Cal 17 (18) : 62 Cal 979 : 100 Ind Cae 730, 
Naresh Chundra Dutta V. Girish Chandra Das.] 
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Ivtide 10 
Notes 
11—18 


A salo certificate granted to a purchaser in court auction under 
the provisions of the Civil Procedure Code is not a registered docu- 
ment. The mere fact that a copy is forwarded to the registering 
officer in accordance with Section 89 of the Eegistration Act and 
duly filed does not make the certificate a registered document.^ > 
Whore the instrument of sale comprised property, a portion of 
which was situated in District G and the rest in District B and the 
instrument was registered at G on the 6th October 1921 and uj)on 
information by the Registration Officer in District G, entry was made 
by the Registration Officer at B in his register on 24th November 
1921, it was held that the instrument was registered, within the 
meaning of this Article, on 6th October 1921.^ 

12. Burden of proof. — In a suit for pre-emption it is for the 
defendant to show that ho took possession of the property more than 
a year before the date of suit^ or, where the j^roperty sold did not 
admit of physical possession, that the sale deed was registered more 
than a year before the date of suit. 

Where fraud is alleged as a ground for extension of the period of 
limitation, the burden of proof of establishing the fraud is on the 
person alleging it.^ 

13. Suits not within this Article. — As has been seen in Note 1 
ante^ this Article does not apply to cases — 

1. where the right of pre-emption claimed is in respect 

of a mortgage or a lease or a foreclosure of a mortgage; 

2. where the subject of sale does not admit of physical 

possession and there is either no instrument of sale or 
the instrument of sale is an unregistered document. 
The Article does not also apply to cases where the subject of sale 
admits of physical possession but no possession could be taken under 
the sale. See Note 8 ante. 

In all such eases Article 120 will apply. ^ Where there is, however, 
a special or local law providing a different i)eriod of limitation for 

3. (1908) 1908 Pun Re No. 142 : 1908 Pun W R No. 186 (F B), Fatteh Singh v. 

Daropadi. 

4. (1925) AIR 1925 All 324 (324) : 86 Ind Gas 130, Sheopujan Misra v, 

Mahngu IXai. 

Note 12 

1. (1864) 1864 Suth W R (Gap) 117 (117), Hosseinee Khanum v. Mt. Lallun, 

2. (1874) 22 Suth W R 479 (480), Nutun Singh v, Mogdhun Singh, 

(1895) 1895 Pun Re No. 45, Tikaya Ram v. Dharm Chand, 

(1902) 1902 Pun Re No. 86 : 1903 Pun L R No. 4, Haji Ghulam Baza v. 
Sardar Khan. 

(1898) 1 Oudh Gas 262 (267), Munna Lai v. Auseri Lai, 

Hotels 

1. See caeeB cited in Foot-Note 3 to Note 6. 

{See also (1900) 1900 Pun L R No. 13 p. 48, Har Chandiv, Mehbub 
Khan. (Unregistered sale of equity of redemption in Punjab 
— Case before the Pre-emption Act of 1905.) 

(1886) 1886 Pun Re No. 90, Jaivala Sahai v, Ala Dita, (Do.)] 
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such cases it is that period that will apply. (See Section 29 ante) Aptiole 10* 
Section 30 of the Punjab Pre-emption Act, 1913, enacts that not- Notes 

withstanding Article 120 of the Limitation Act, a suit for pre-emp- 18 — H 

tion must be filed within a period of one year from certain dates, in 
all cases not governed by Article 10.*^ In cases therefore governed 
by that Act, Article 120 will not apply* 

A suit to enforce a contract which, among several other terms, 
includes the recognition of a right of pre-emption, is not a suit for 
pre-emption within the meaning of this Article but one for specific 
performance of a contract governed by Article 113 of the Act.^ 

Where A has no authority to sell except under certain conditions, 
a sale without fulfilling such conditions will be invalid. A suit to 
set aside such sales is not a suit for pre-emption and is not governed 
by this Article.'* 

14. Parties to suit for pre-emption. — As has been observed 
in Note 1 ante^ this Article applies only to suits against a purchaser 
whose purchase has given rise to a right of pre-emption. Whore a 

2. (1918) AIR 19J8 Lah 883 (384) : 47 Ind Gas 359 : 1918 Pum Rc No. G8, 

Lehna Singh v. Bhagat Singh, 

(1910) 8 Ind Gas 603 (604) (L B), U Tet Tun v. Ma Ni. 

(1922) AIR 1922 Lah 210 (211) : 3 Lah 261 ; 69 Ind Gas 715, Tola Bam v. 

Lorincla Bam. (Time will run from mutation.) 

(1930) AIR 1980 Lah 33 (34) : 124 Ind Gas 338, Madho v. ML Mehro. (Do.) 

(1924) AIR 1924 Lah 695 (696) : 76 Ind Gas 206, Dhanna v. Lekh Bam. 

(Do.) 

(1924) AIR 1924 Lah 394 (395) : 71 Ind Gas 823, Misri Khan v. Shahji. 

(Do.) 

(1915) AIR 1915 Lah 479 (480) : 29 Iiid Gas 146, Imam-ud-din v. Khuda 
Baksh. (Do.) 

(1927) AIR 1927 Lah 388 (390) : 102 Ind Gas 423, (hirdas Mai v. Qadir 
Bakhah* 

(1923) AIR 1923 Lah 75 (76) : 68 Ind Gas 895, Sardar AH v. Fasil. 

[But see (1925) AIR 1925 Lah 152 (153) : 78 Ind Gas 57, Shoo Ban 
V. Indraj. (Registered sale to person already in x^ossession as 
lessee — Proxierty held not to admit of physical {)ossession — 

Under Art. 10 time would run from registration — But Art. 10 
was assumed not to ajiply and S. 30, Pre-emption Act ax)X)liod 
— Submitted not correct.) 

(1917) A I R 1917 Lah 269 (271) : 40 Ind Gas 618 : 1917 Pun Re No. 97, 

Bishen Singh v. Feroz Chand. (Oral sale of property partly 
capable and partly not admitting of x>hyBical x)ossession — Time 
will run where part of x^rojjerty is taken physical x)ossession of 
under S. 30 of the Act.) 

(1919) AIR 1919 Lah 426 (427) : 62 Ind Gas 48, Udrni v. Bam 
GopaL] 

3. (1921) AIR 1921 Sind 118 (120) : 17 Sind L R 1 : 80 Ind Gas 962, Khem^ 

^ chand Bamdas v. Mohsan Shah» 

4. (1886) 1 0 P L R 53 (63), XJmrav v. Davalat Singh. 

(1886) 1 G P L R 182 (133), Pendara Gond v. Hira Singh. 

(1905-06) 8 Low Bur Rul 7 (8), Ma Ko U v. Tun E, (Suit for possession on 
the basis of the sale being void as being without authority — Art, 142 
and not Art. 10 applies.) 



&pticle 10 
Hote 14 


992 To ENFORCE RIGHT OF PRE-EMPTION 

rival pre-ernptor is adde:! as a party to such a suit for the determina- 
tion of the question as to which of the two had a better right of 
pre-emption, the suit, so far as such person is concerned, is governed, 
not by this Article, but by Article 120 of the ActA Similarly, where 
a suit is filed in time against the vendee, but the vendee is found to 
have transferred his rights to another and the transferee is added as a 
j)arty hut after the period of one year prescribed by this Article, the 
suit so far as he is concerned is not barred as being governed by 
Article 120. (See Note 1). But where A transf6U‘s property to B and 
B transfers the same to 0, and II files a suit for i)re-emption one 
year after the first transfe^r but witlun one year after the second, the 
suit will be barred so far as B is concerned, under this Article, and 
there is consequently no enforceable right against C.^ 

A executeis a joint sale to B, (J and D. A suit for pre-emi)tion 
is instituted against B and C only, within the prescribed period. 
D is added as a party to the suit after the prescribed period. The 
suit must be dismissed as against all defendants.^ A sale was 
executed in favour of three brothers, |rds of the property being 
mentioned in the deed as sold to G k M and the Jrd to P, but the 
])rice was recited to be payable in a lump sum of Ks. 2000; G having 
died before institution of tiie suit, his legal representatives were 
brought on record on a date on which the suit had become time- 
barred against G ; it was held that the suit being barred against G 
was barred against all, on the ground that G was a necessary party 
to the suit.'* But where the sale was in favour of two vendees but 
there was a distinct specification of the shares of each, and their 
prices, it was held that a suit for pre-emption brought against them, 
whicli was dismissed against one as timo-harred w^as maintainable 
against the otlier. It was observed that the sale in this case w^as 
divisible.® 

\Vhere a necessary party is a minor and is made a party within 
time, tlie fact that a guardian ad litem is appointed for him after 
limitation does not make the suit time-barred.® 


Note 14 

1. (1884) 7 All 167 (169) : 1884 All W N 315, Durga v. Haidar AH, 

(1893) 1893 Pun Re No. 11, Mutsadda Singh v. Haviira, 

(1912) 14 Incl Gas 328 (329) : 1912 Pun Re No. 80, Ilahi Bux v. Mohamed 
Hah Nawaz Khan. 

(1912) 13 fxid Gas 645 (646) (All), Sat-Narain v. Badri Nath. 

(1899) 1899 Pun Re No. 25, Ganga Bam v. Waryam. 

(1908) 1908 Pun Re No. 20: 1908 Pun W R No.221, Jiaw Pd. ^.QangaDutt, 

2. (1905) 1905 Pun L R No. 86 p. 340, Ghiilam Jillani v. Hassan Khan. 

3. (1911) 11 Ind Gas 938 (930) (All), Mamraj Singh v. Hirday Barn. 

(1921) AIR 1921 Oudh 252 (254) : 63 Ind Gas 558, Jai Jai Eam v. Bar- 
slum Bam. 

4. (1896) 1896 Pun Re No. 60, Kesar Singh v. Punjab Singh. 

5. (1909) 1 Ind Gas 91 (92) : 1909 Pun Re No. 6, Brij Lai v. Masso7u 

G. (1927) AIR 1927 All 787 (787) : 102 Ind Cas 624 : 49 All 869, Har Lai 
Singh v. Budra Singh, 
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iSiTtlble 10 
Notes 
14—17 


15. Lis pendens. — The doctrine of Us pendens applies to 
I)re-emption suits also.^ 

Where, during the pendency of a pre-emption suit by a pre- 
emptor, the vendee enters into an agreement to sell the subject of 
sale to another pre-emptor with a preferential right, it has been 
held that the agreement is a dealing with x^i’operty which offends 
Section 52 of the Transfer of Proi)erty Act and is therefore 
unenforceable.^ 

16. Value of the plea of limitation. — The plea of limitation 
in answer to a suit to enforce a right of pre-emption, which involves 
the di8i)ossession of a perfectly lawful purchaser of property, is not a 
technical plea, if by a technical plea is meant a idea which asserts 
rights which have no merits for their support.^ 

17. Plea of right of pre-emption in defence. — A mortgaged 
his estate to B and subsequently sold the equity of redemption to 0, 
B had a right of pre-emption in respect of the sale to C as a 
cosharer but allowed his right to become barred. C thereafter tiled 
a suit for redemption of the mortgage. B pleaded his right of 
pre-emption. It was held that ho could not do so^ on the ground 
that on the date of the suit B's right to sue for pre-emption having 
been barred, B had no right of pre-emption at all which he could 
rely on. It is submitted the decision is correct, but not the grounds 
on which it is based. Limitation bars only the remedy and does not 
destroy the right except in cases coming under Section 28. In the 
above case, even if the right is not barred, the plea of a right of 
pre-emi)tion would not be a valid defence to a suit for redemption 
inasmuch as redemption cannot be refused because the mortgagee 
has a right of pre-emption. In this view the actual decision is 
correct. 


Where before the institution of the suit to enforce a right of 
pre-emption the vendee had transferred his rights to others, the 
pre-emptor, it was held, could not enforce his decree against ' the 
vendee’s transferees who were not impleaded as parties in the suit 
against the vendees. 


7. (1907) 1907 Pun Re No. 106 : 1908 Pun L R No. 76, Baushan v. Makhan. 

Note 15 

1. (1926) AIR 1926 All 180 (181) : 90 Ind Gas 238 : 48 All 221, Bachan Singh 

V. Bijai Singh, 

2. (1917) AIR 1917 Oudh 193 (194) : 38 Ind Gas 582 : 20 Oudh Cas 13, Kuhra 

Bihi V. Khudaija Bihi. 

Note 16 

1. (1921) A I R 1921 P C 50 (61) : 48 Cal 110 : 47 Ind App 265 : 67 Ind Gas 
606 (P C), Char an Das v. Amir Khan, 

Note 17 

1. (1912) 10 Ind Gas 219 (220) (All), Wajid Alt v. Safgat Husain. 


Lim, 63 
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Hxma 11 


1 1 ^ person, 

against whom any of the 
following orders has been 
made to establish the right 
which he claims to the pro- 
perty comprised in the 
order : 


One year. 


The date of 
the order. 


(1) Order under the Code 
of Civil Procedure, 
1908, on a claim pre- 
ferred to, or an ob- 
jection made to the 
attachment of, pro- 
perty attached in 
execution of a decree ; 


(2)Order under sec- 
tion 28 of the Presi- 
dency Small Cause 
Courts Act, 1882. 


Act of 1877. 


11 .- By a person against whom 
an order is passed under Sec- 
tions 280, 281, 282 or 335 of 
the Code of Civil Procedure, to 
establish his right to, or to 
the present possession of, the 
property comprised in the 
order. 


One year. 


The date of the order. 


Act of 1871. 

See Note 1, Legislative changes. 


Act of 

Limitation o f one 
year^ suits to set 
aside su7nmary deci- 
sions, etc. 

Limitation o f one 
year, suits to set 
aside sales under 
decrees or for ar- 
rears of Govern^ 
ment revenue, etc. 


1859, Section 1, Clause 5 and Clause 3. 

(5). To suits to alter or set aside summary decisions 
and orders of any of the Civil Courts not established by 
Royal Charter, when such suit is maintainable the 
period of one year from the date of the final decision, 
award, or order in the case. 

(3). To suits to set aside the sale of any property, 
moveable or immoveable, sold under an execution df a 
decree of any Civil Court not established by Royal Charter, 
when such suit is maintainable — the period of one year 
from the date at which such sale was confirmed or would 
otherwise have become final and oonclusive if no such suit 
had been brought. 
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S ynopsis 


1. Legislative changes. 

2. Scope of the Article. 

2a.Article does not apply to suits on causes of action 
arising subsequent to date of order. 

3. Third party cannot claim benefit of Article. 

9. There must be an order against the plaintiff or his 
predecessor-in.interest. 

8. Order against minor. 

6. Withdrawal or removal of attachment subsequent 

to order disallowing claim — Effect of. 

7. Withdrawal of attachment prior to enquiry into 

claim or objection — Effect of. 

8. Suit must be to establish the right which the plaintiff 
claims. 

9. Consequential relief, if should be asked. 

10. “The property comprised in the order." 

11. Clause 1 — General. 

12. Order dismissing claim or objection for default. 

13. Order dismissing a claim or objection on ground 
of delay. 

14. Order allowing withdrawal of claim or objection. 

15. Consent order in claim proceedings. 

16. Order in claim proceedings directing sale after 
notifying claim. 

17. Order rejecting a claim for want of jurisdiction. 

18. Property must have been attached. 

19. “Attached in execution of a decree." 

20. Clause 2 — Order under Section 28 of the Presidency 

Small Cause Courts Act, 1882. 

21. Starting point of limitation. 

Other Topics 

Article 29 and this Article — Distinction ... ... See Note 10, Pt. 4 

Attachment before judgment ... ... See Note 19, Pts. 2 to 4 

Attachment — If prevents running of time in favour of adverse possessor 

See Note 2a, Pts. 2, 3 

Attachment — Withdrawal or raising of — If should take place within one 
year ... ... ... ... Sec Note 6, Pts. 6 to 8 

Afiction purchaser ... ... ... ... See Note 4 F-N (5) 

Question of title and not merely of possession ... See Note 8, Pts. 4 to 6 

Rights barred under other Article — ■ This Article will not apply ... 

See Note 2, I^t. 2 


Article il 
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.jLrtlole 11 
Hotel 


1 . Legislative changes. — 

1. Clause 5 of Section 1 of the Act of 1859 corresponded to this 
Article and provided a period of one year for suits to alter or 
set aside summary decisions and orders of any of the Civil 
Courts not established by Boyal Charter, when such suit 
was maintainable. 

2. Section 246 of the Civil Procedure Code, 8 of 1859, which 
corresi:)ond 0 d to Order 21 Eules 58 to 63 of the present 
Code, also provided that the claim suit should be brought “at 
any time within one year from the date of the order. 

3. The Act of 1871 repealed the words in quotation above 
referred to, but did not re-enact the above provision in any 
of the Articles. It was consequently held that a claim suit 
filed after tlie date of the Act of 1871 need not be brought 
within one year of the date of the order but may be brought 
within the ordinary period of limitation.^ 

4. The Act of 1877 introduced Article 11 corresponding to this 
Article. It, however, applied only to suits by persons against 
whom an order was passed under Sections 280, 281, 282 or 
335 of the Civil Procedure Code of 1882 or to suits for the 
possession of property comprised in an order under Section 28 
of the Presidency Small Cause Courts Act, 1882. 

5. The present Act has divided the subject-matter of Article 11 
of the Act of 1877 into two Articles 11 and 11 A. 


Article 11 — Note 1 

1. Section 240 of the Code of Civil Xh'ocedure (8 of 1859) ran as follows : — 
“In the event of any claim being preferred to, or objection offered against 
the sale of lands or any other immovable or moveable property which 
may have been attached in execution of a decree or under any order for 
attachment x>assed before judgment, as not liable to bo sold in execution 
of a decree against the defendant, the Court shall, subject to the proviso 
contained in the next sncc(;eding section, proceed to investigate the same 
with the like powers as if the claimant had been originally made a defendant 
to tlio suit, and also with such powers as regards the summoning of the 
original defendant as are contained in B(‘.ction 220, And if it shall appear to 
the satisfaction of the Court that the land or other immovable or moveable 
property was not in the possession of the party against whom execution is 
sought, or of some other person in trust for him, or in the occupancy of 
raiyats or cultivators or other persons paying rent to him at the time when 
the property was attached, or that, being in the possession of the party him- 
self at sneh time, it was so in his possession not on his own account or as 
his own property, hut on account of or in trust for some other person, the 
Coiii’t shall pass an order for releasing the said property from attachment* 
But if it shall ap|)ear to the satisfaction of the Court that the land or other 
immovable or movoable property was in possession of the party against whom 
execution is sought, as his own property and not on account of any other 
person, or was in the possession of some other person in trust for him, or in 
the occupancy of raiyats or cultivators or other persons paying rent to him 
at the time when the property was attached, the Court shall disallow 'the 
claim. The order which ma}^ 1 >g passed by the Court under this vSection shall 
not be subject to apj>eal, but the party against whom the order may be given 
shall bo at lil^erty to bring a suit to establish his right at any time within 
one year from the date of the order.’* 

2, (1880) 8 Oal L R 54 (55), Joyrajn Loot v. Pani Pam Dhoba, 

also {18§8) 12 Mad 294 (296), Narasimma v. Applacharlu,] 
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2. Scope of the Article. — This Article prescribes a period of 
one year from the date of the order referred to in it as the time 
within which a suit has to be brought to establish the right which 
the plaintiff claims to the property comprised in the order. “The 
X)olicy of the Act evidently is,” in the words of their Lordships of 
the Privy Council in Sardhari Lai v. Ambika Prasad,^ “to secure 
the speedy settlement of questions of title raised in execution sales 
and for that reason a year is fixed as the time within which the suit 
is to be brought.” 

The Article will not, however, enable a party to bring a suit 
when his right to do so is barred under some other Article of the 
Limitation Act. In other words, this Article will not extend the 
period of limitation in favour of the plaintiff, if, on the date of the 
suit, his rights are barred and extinguished by the operation of some 
other Article.^ 

2a. Article does not apply to suits on causes of action 
arising subsequent to date of order. — This Article does not apply 
to suits based on a cause of action which has arisen subsequent to 
the date of the order referred to in the Article. Thus, a Hindu 
reversioner whose right to the estate is contingent and accrues only 
after the death of the limited owner, is not bound to sue within one 
year by reason of his having preferred a claim unsuccessfully in 
execution of a decree against the limited owner. He is not debarred 
by reason of the claim order from filing a suit after the death of the 
widow^^ 

A, who is in adverse possession of certain property attacliod in 
execution of a decree, but whose title thereto has not ripened into 
ownership, prefers a claim and his claim is allowed. The decree- 
holder files a suit to set aside the order allowing the claim, within 
one year of the date of the order, but by that time .I’s title by 
adverse possession has ripened into owners] lip. Is the suit barred ? 
There is a difference of ox)inion on the i)oint. According to the High 
Court of Madras the suit is not maintainable, inasmuch as the 
attachment does not prevent the running of time in favour of the 
adverse possessor,^ According to the High Court of Bombay, such 

Note 2 

1. (1888) 15 Cal 521 (526) : 15 Ind App 123 : 5 Sar 172 : 12 Ind Jur 210 (P C). 

2. (1919) AIR 1919 Lah 154 (155) : 50 I.C.G, Jiarnam Singh v. KiRhcnchayid. 

(1871) 8 Bom H C R A C 61 (63), GoJcalhhai Midchand v. Jhaiwr Cliaiur- 

hhuj. 

(1936) AIR 1936 Lah 394 (400) : 17 Lah 403 : 166 Ind Gas 157, Dhuman 

Kha^i V. Gurmukh Singh. 

Note 2a 

1. (1895) 20 Bom 801 (803), Tai v. Ladu. 

• (1925) AIR 1925 Lah 84 (85) : 78 lud Cas 926, Shib Deo Singh v. Vttam 

Singh. 

(1932) A I R 1932 Lah 179 (180) : 13 Lah 524 : 136 Ind Cas 265, Natha v. 

Ganesh Siyigh. 

2. (1901) 11 Mad L Jour 344'(844)l^ Seetharami lieddi v. Venhti Beddi. 

[See a?so (1926) AIR 1926 Mad 42 (43) : 90 Ind Gas 1037, Eanga- 
natha lyar v. Srinivasa Iyengar.] 
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a suit is maintainable, the reason given being that the case must be 
decided on the rights of the parties as they stood on the date of the 
order of the claim petition. If, on that date, no title had been 
acquired by adverse possession by the defendant, the suit will lie.^ 

If, in the illustration referred to in the above paragraph, A's claim 
was dismissed and he brings a suit within one year of the date of the 
order against him, can he rely upon the fact that subsequent to the 
date of the order his title by adverse possession has rii)ened into full 
ownership ? It has been held that he cannot do so. The reason is 
that the Court must be deemed to have decided that A was not 
in possession on the date of the order or that his possession on such 
date was not on his own behalf. His possession prior to the date of 
the order cannot therefore bo adverse and cannot be counted in 
computing the period of 12 years necessary to give a title by adverse 
possession.^ 

3. Third party cannot claim benefit of Article. — A person 
who is not a party to the claim proceedings cannot take advantage of 
the order passed therein and set it up as a bar to an action. Thus, 
where A makes a claim against the attachment of certain property in 
execution of B's decree and the claim is dismissed, 0, another decree- 
holder against the same judgment-debtor, cannot take advantage of 
the order and contend that A ought to have filed a suit within 
one year of the order against him.^ Similarly, an unsuccessful claimant 
even after the expiry of one year from the date of the order against 
him, is not barred from defending a suit filed by a third person, 
(i, e. a person other than the attaching decree-holder).^ Nor would 
he be barred from filing a suit against a third person.^ In the case 
cited below'^ an order was passed allowing a claim and no suit was 
filed by the attaching decree-holder within one year thereof. The 
judgment-debtor was subsequently declared insolvent. The decree- 
holder moved the Insolvency Court as representing the general body 

3. (1894) 18 Bom 260 (262, 263), Harishankar Jebhai v. Naran Karsan. 

(1910) 85 Bom 79 (88, 89) : 8 Iiid Gas 639, Vasudeo Atmaram v. Elcnath, 

4. (1885) 8 Mad 506 (510), Velayuthavi v. Lakslnnana. 

(1924) A I H 1924 Mad 111 (112) : 47 Mad 160 : 77 Ind Gas 264, Aisa7nma v. 
Moulin Kunhi. 

Note 3 

' 1. (1892) 15 Mad 477 (479) : 2 Mad L Jour 212, Gnanamhal v. Parvathi, 

(1896) 18 All 413 (414) : 1896 All W N 129, Jagan Nath v. Ganesh. 

[See also (1869) 12 Suth W R 221 (222) : 3 Beng LR App 122, Chinta-^ 
rnani Sen v. Iswar Chandra,] 

2. (1912) 16 lud Gas 529 (529) (Mad), Thiagaraya Mudaliar v. Sahapathy‘ 

Mudaliar, 

[Bee also (1868) 11 Suth W R 382 (384), Boon Russoolee v. The Nowab 
Nazim of Bengal.] 

3. (1910) 8 Ind Caso 157 (158) : 34 Mad 533, Sadaya Pillai v. Amuthachari. 
(1905) 8 Cal L Jour 381 (384), Afors/iia Barayal v. Elahi Bux Khan. (In this 

case the claim of the attaching decree-holder was settled by the 
claimant.) • 

4. (1935) AIR 1935 Mad 670 (671) : 158 Ind Cas 175, Bmgammal v. Varad- 

appa Naidu. 
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of creditors, to annul under the provisions of Provincial Insolvency 
Act, the transfer which was the subject of the claim proceedings. It 
was held that he was not debarred from doing so, by virtue of the 
order in the claim proceedings against him not having been chal- 
lenged within the prescribed period. The disability arising by reason 
of the claim order was held to be a personal one not affecting the 
right of the general body of creditors to rc-agitate the matter in 
insolvency. 

There must be an order against the plaintiff or his 
predecessor-in-interest. — The Article applies only where the plain- 
tiff* is a person against whom an order referred to in the Article has 
been made.^®’ In objection proceedings the contest is really between 
the decree-holder who asserts that the property is liable to attach- 
ment and the claimant who alleges that it is not in the actual or 
constructive possession of the judgment-debtor and is therefore not 
liable to attachment. If the claim or objection is allowed, the 
decree -holder is the person against whom there is an order such as 
that referred to in the Article, and he must sue within the period 
prescribed by this Article.^ If the claim or objection is disallowed, 
the claimant will be a person against whom an order has been 
passed within the meaning of this Article. Where on objection by 
a claimant the attachment is raised, the mere fact that adverse 
observations are made against the claimant will not make the order 
one against hirn.^^^ 

Whore the judgment -debtor is also actually a party to tlie claim 
proceedings, he would be bound by the order passed in such pro- 
ceedings.^ If he was not in fact a party to the claim proceedings, 
he will not, in the eye 'of the law, become such by reason solely of 

Note 4 

la (1909) 4 Ind Cas 144 (145) : 32 All 88, Haragaican Magan v. Baij Nath 
Das. 

(1904) 1 All L Jour 531 (530), Diirga Prasad v. Mansa Bam. 

(1919) AIR 1919 Cal 117 (118) : 53 Ind Cas 260, Barkat Ali v. Das Kazi. 

(1881) 9 Cal L R 18 (20), Kali Mohun Chukerbuity v. Anandamoni Dabec. 

(1873) 20 Suth W R 393 (394), Kainessur Prasad v. Kadir Khan. 

(1887) 11 Bom 45 (4.7), Payapa v. Padmapa. (Third parties not bound by 
claim order.) 

[See also (1805) 4 Suth W R 35 (35), Monohur Khan v. Troyhickho- 
nath Ghose.'] 

1. (1888) 15 Cal 521 (525) : 15 Ind App 123 : 12 Ind Jur 210 : 5 Sar 172 (P C), 

Sardhari Lai v. Ambika Per shad. 

(1922) AIR 1922 All 403 (404) : 44 All 607 : 08 Ind Cas 241, Bhihhari 
Das V. Abdullah. 

lb (1915) A I R 1915 Mad 57 (57) : 26 Ind Cas 532, Balararni Eeddi v. 
Muhammad Abdul Aziz. 

2 . (1914) A IR1914 Lah 447 (448) : 22 Ind Cas 797 ; 1914 Pun Ro No. 84, 

Anant Bam v. Damodar Das. 

(1915) AIR 1916 Mad 463 (463) : 25 Ind Cas 700, Appamia v. Appanna. 

(1869) 4 Mad H C R 472 (476, 477), Netietom Perengary-Prom v. Damodren 
Namhudry, 

[jS'fe aZso (1891) 16 Bom 1 (13), Burjorji Dm'obji v. Dlmnbai.] 
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Aptiole tl bis being the judgment -debtor.^ The question .whether he is in fact 
M0tes a party to the claim proceedings is a question of fact depending upon 

4—8 the circumstances of each case.^ 

The person ‘'against whom an order has been passed’' would 
include bis representative-in-intereKSt such as transferee or purchaser 
in court sale.^ 

S# Order against minor. — Section 6 ante provides that in the 
case of a minor, a suit may be filed within the same period after the 
minority has ceased, as would otherwise have been allowed from the 
time prescribed therefor in the third column of the First Schedule. 
It follows that it is open to a minor against whom an order in a 
claim petition has been passed, to sue under Order 21 Eule 63 of the 

3. (1924) AIR 1924 All 302 (303) : 47 All 45 : 77 Ind Gas 82, Eati Bam v. 

E'urhmajit. (P’ollowiiig 30 Mad 385.) 

(1922) AIR 1922 All 411 (412) : 77 Ind Gas 107, Jethu Misir v. Godawari 
Butt. (Judgment-debtor having no notice.) 

{1881) 3 All 233 (235), Mannu Lai v. Harmkh Das. 

(1881) 1881 All W N 24 (24), Husain Khan v. Umar Khan. 

(1911) 10 Ind Gas 424 (428) : 35 Mad 168, Kurriyil Farkujn v. Varanakath 
XLlath Qanapathi. (It must be shown that the judgment-debtor jhad 
notice and was bound by claim order.) 

(1902) 25 Mad 721 (723) : 12 Mad L <lour 4tll^Moidin Kutty v. Eunhi Kutty. 
(1920) AIR 1920 Mad 187 (190) : 54 Ind Gas 580, V edalingairi Pillai v. 
Veerathal. 

(1928) 110 Ind Gas 611 (513) (Mad), Lmgania Naidu v. Official Eeceiver^ 
Madura. 

(1877) 1 Mad '391 (393) : 2 Ind Jur 709, Imbichi Koya v. Kakkiinnat 
Uyakki. 

(1873) 6 Mad 11 C R 416 (418), K^inhi Kutliyali v. Imbichi A7nmah. 

(1888) 15 Cal 674 (681) : 13 Ind Jur 104, Kedar Nath v. Eakhal Das, 

(1869) 2 Beng Ij K App 49 (50), Nitta Kalita v. BisJmuram v, Kalita. 

(1929) A I R 1929 Pat 604 (605): 120 Ind Gas 762, Mushi Lai v. Bishun 
Prasad. (J udgnient-dtdjtor not barred from defending a suit by successful 
claimant.) 

[See also (1898) 22 Born 875 (879), Karsan v. Ganayatraml\ 

4. (1903) 13 Mad L Jour 367 (369), Muthusamy Mudali v. Ayyalu Bathadu. 
(1890) 13 Mad 366 (368), Giiruva v. Subbar aytidti. 

(1893) 17 Bom 629 (631), Ajaibal Narasinha v. Shirekoli Tintapa. 

(1887) 11 Bom 114 (119), Shivapa v. Dad Nagayya. 

5. (1910) 8 Ind Gas 117 (118): 35 Mad 35, Eamu Aiyar v. Palaniappa Chetty. 
(1931) AIR 1931 Ail 139 (140): 52 All 1032: 131 Ind Gas 674, Kesho Earn 

V. Chunni Singh. (Purchaser in court sale can question validity of 
claim allowing a mortgage within one year.) 

(1928) A I R 1928 Gal 514 (516): 112 Ind Gas 649, Suniii Stcndari V. 
Srikrishna. 

(1927) A I R 1927 Lah 631 (683, 634): 9 Lah 167: 103 Ind Gas 768, Tulsi 
Das V. Shiv Dat. [Held suit by defeated claimant after court sale 
against auction purchaser competent.) 

(1923) A I R 1923 Nag 282 (283): 82 Ind Gas 771: 19 Nag L R 15, Govind v. 
Dheklu. 

[See also (1921) AIR 1921 Cal 101 (104): 62 Ind Gas 348, Protap 
Chandra v. Sarat Chandra.] . 

[But See (1920) AIR 1920 Lah 193 (194): 67 Ind Gas 62, Karam Naram 
V. Salamat Eai. (Held auction purchaser not being a party to 
the claim proceedings, can be impleaded as a defendant even 
after the expiry of one year.) 

(1890) 16 Bom 290(292), Vishvanathchardu v. SuhrayaShii>appa. (Held 
auction purchaser not bound by order allowing claim.)] 
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Civil Procedure Code within one year after he attains majority.^ A 
suit may also be filed on his behalf at any time before ho attains 
majority.^ 

Where a claim proceeding is instituted on behalf of a minor 
under the Court of Wards, without the necessary sanction, the order 
in such proceedings is not binding on the minor and coosoquontly is 
not bound to be set aside by a suit. This Article will not apply if, 
after attaining majority, he sues to recover the property comprised 
in the order.^ 

6. Withdrawal or removal of attachment subsequent to 
order disallowing claim — Effect of. — Where subsequent to an 
order disallowing a claim but prior to the expiry of the period of one 
year prescribed by this Article, the attachment is withdrawn by 
order of Court, either due to default on the part of the decree-holder 
or to the latter not pressing the execution application,^ or to the 
supervening insolvency of the judgment-debtor,^ or to some other 
cause, the defeated claimant is not obliged to file a suit as contem- 
plated by this Article. The reason is that the object of making a 

Note S 

1. (1925) A I R 1925 Mad 379 (380) : 80 Ind Gas 992, Subbiah Pandaram v. 

Arunachalla Pandaram. 

(1876) 1 Gal 220 (242) : 3 Ind App 7 : 25 SuthWR285 : 3 Sar 573 : 3 Suther 
230 (P 0), Pkoolbas Koonivar v. LaLla Jogeshur Sahoy. 

2. See Note 33 to Section 0 ante. 

3. (1900) 27 Gal 242 (253) : 4 Gal W .N 405, Bam Chandra v. Banjit Singh. 

Note 6 

1. (1924) AIR 1924 Cal 744 (749) : 51 Cal 548 : 83 Ind Gas 233, Najimxmnessa 
Bibi V. Nacharadin Sardar. (Fresh execution will require fresh 
attachment and claimaut can object again.) 

(1926) 94 Ind Gas 120 (120) (Gal), Satish Chandra Boy v. Joy Chandra Boy. 

(1870) 14 Suth W R 367 (368) : 7 Bcng L R 238 (Note), Luckhee Prea Debia 
V. KhyrooLlah Kazee. 

(1872) 18 Suth W R 21 (21), Ajuas Kooer v. Mt. LtUeefa. 

(1930) AIR 1930 All 177 (179) : 122 Ind Gas 865, Onkar Prasad v. Dhani 
Bam. (Case of decree-holder withdrawing attachment.) 

(1934) AIR 1934 All 267 (270) : 56 All 537 : 148 Ind Gas 676 (F B), 
Habihullah v. Mahrnood. 

(1927) AIR 1927 Mad 893 (893) : 104 Ind Gas 424, Hanumiah v. Sukhic- 
moori H a nii n i la h . 

(19*25) A IR 1925 Mad 1113 (1114) : 87 Ind Gas 635, Kumara Goundan v. 
Thevaraya, Beddi. 

(1918) AIR 1918 Mad 450 (451) ; 42 Ind Gas 683, Suhhayya v. Sankara 
V enkaiarat hnam . 

(1926) AIR 1926 Nag 423 (425) : 22 Nag L R 94 : 97 Ind Gas 178, 
Wamandhar v. Kampta Prasad. 

[See also (1869) 11 Suth W R 134 (186) ; 2 Bong L R A C 254, Durga^ 
ram Boy v. Baja Nar.sing Deb. 

(1875) 1875 Piin Re No. 43, Hyder Bakhsh v. Fir Bakhsh. 

, (1929) AIR 1929 Rang 228 (228) : 124 Ind Gas 261, V. S. Aiyar v. 

Maung Nyun. (Held defeated claimant can lilo a suit though 
attachment is withdrawn before suit.)] 

4 (1928) 110 Ind Gas 511 (513) (Mad), Lingama Naidu v. Official Beceiver, 
Madura. 

2a (1987) A I R 1937 Mad 44 (46) : 166 Ind Gas 308, Dharapuram Janopakara 
NidhiLtd.v.LakshminarayanaChettiar* 
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Article 11 
Hate 6 


claim in execution is to remove the attachment^ and when the 
attachment is subsequently withdrawn, the object is gained and 
there is no longer any pending execution in which there is an order 
against the claimant, which can operate to his prejudice, and conse- 
quently there is no cause of action for the suit contemplated by 
O. 21 E. 63 of the Code. In other words, by virtue of the with- 
drawal of the attachment, the claim order ceases to be operative. On 
the same principle, where subsequent to the order dismissing a claim 
the claim of the attaching decree-holder is settled and paid off and 
the attachment is consequently raised,^ or the decree in pursuance 
of which the attachment is effected is reversed in appeal,^ the same 
result follows, namely that the defeated claimant need not file a 
suit to vacate the claim order within the x)eriod of one year as 
required by this Article. 

But the withdrawal or raising of the attachment or the satis- 
faction of the decree should, according to the High Courts of 
Calcutta^ and Madras® and the Judicial Commissioner’s Court of 
Nagpur,^ have taken place within the period of one year prescribed 
by this Article. The High Court of Lahore has, on the other hand, 
held that it makes no difference whether the attachment is raised 
within or beyond a year after the order.® As pointed out by the High 
Court of Madras in Ghittemma v. Gavaramma,^ “To hold that the 
right of an unsuccessful claimant to bring a suit remains in a state of 
susi)ended animation for an indefinite period after the expiration of 
a year from the date of the order against him liable to be revived at 
any moment by the payment off of the amount of the decree, would 
lead to great inconvenience.” 

Where however a claim is alloived, the decree- holder against 
whom there is the claim order is entitled to maintain a suit against 
the successful claimant, notwithstanding the fact that he has allowed 
the execution proceedings to be withdrawn.® 


3. (1921) AIR 1921 Bom 35 (36) : 45 Bom 561 : 59 Ind Gas 774, Manilal 

Oirdhar v. Nathalal Mahasukhram, 

(1893) 18 Bom 241 (243, 244), Gopal Purshotham v. Bai Divali, 

(1904) 31 Cal 228 (231), Krishna Prosad Boy v. Bipin Behary Roy, 

(1882) 8 Cal 279 (281) : 10 Cal L R 204, U^nesh Chandra Boy v. Raj Bullubh 
Sen. 

(1889) 13 Bom 72 (74), Ibrahim Bhai v. Kabulabhai. (Ud successful claimant 
can object to attachment in execution of another decree.) 

4. (1924) AIR 1924 Cal 744 (760) : 51 Gal 548 : 83 Ind Oas 233, Najimunnessa 

Bihi V. Nachartiddin Sardar. 

(1925) AIR 1925 Cal 1147 (1148) : 87 Ind Cas 756, Sailesh Chandra Dutta 
V. Joy Chandra Boy. 

5. (1924) AIR 1924 Oal 744 (761) : 51 Cal 548 : 83 Ind Cas 233, Najimunnessa 

Bibi V. Nacharuddin Sardar, 

6. (1905) 29 Mad 225 (230) : 16 Mad L Jour 136, Chittemma v. Oavaramma, 

7. (1926) AIR 1926 Nag 423 (426) : 22 Nag L R 94 : 97 Ind Cas 178, Waman- 

dhar v. Kampta Prasad. 

8. (1931) AIR 1931 Lah 74 (76) : 131 Ind Cas 225, Chet Smgh v. Gujar Singh* 

9. (1895) 21 Bom 58 (60), Balaji Shamji v. Maroba Naik, 
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Notes 
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8, Suit must be to establish the right which the plaintiff 
claims. — The suit contemplated by Order 21 Rule 63 ot the Civil 
Procedure Code and by this Article is a suit to establish the right 
claimed in the enquiry^ that is, the liability or nornliability of the 
property attached to satisfy the decree under execution, and not the 
liability" of third persons to satisfy the decree by the sale of their 
right, title and interest in the property.® The suit is, in essence, one 
to set aside the order in the claim proceedings®®* and is a continuation 
of the execution proceedings^ though the scope of the enquiry is much 

Note 7 

1. (1922) AIR 1922 Lab 108 (111) : 67 Ind Cas 643 : 3 Lab 7, Firm Fateh Din 

V. Qiitob Din. 

(1883) 7 Eoni 408 (411) : 8 Ind Jur 45, Kashinath Morsheth v. Eama 
Chandra. 

[See also (1929) A I R 1929 Rang 123 (124, 125) : 118 Ind Cas 034, 
Maung Tun Hlaing v. U Tha Kha."] 

2. (1926) AIR 1926 Lab 348 (348) : 7 Lali 235 : 93 Ind Cas 997, Mulakh Baj 

y. Firm Balia Bam a Bao Mai. 

Note 8 

1. (1928) AIK 1928 Mad 840 (841) : 110 Ind Cas 554, Tenkatastibba Hao v. 

Vigiieswar'adtc. 

(1868) 11 Siith W R 40 (41) : 2 Beng L R A C 212, Covin Colwie (& Co. v. 

Mrs. Varharai Oven Julia Elias. 

(1884) 7 Mad 295 (297) (F B), Banihrishna v. Namasivaya. 

2. (1896) 23 Cal 802 (308), Badha Prashad Singh v. Bamkhelaivan Shigh. 
(1916) AIR 1916 Cal 411 (411) : 28 Ind Cas 576, Jagat Chandra v. Badha 

Nath. 

(1904) 1 Cal L Jour 296 (800, 801), Bihi Aliman v. Dhalceshwar Pershad. 

2a (1885) 8 All 6 (9) : 12 I. A. 150 : 4 Sar 668 : 9 Ind Jur 442 (P C), Alexander 
Mitchell y. Mathura Das. 

43. (1928) AIR 1928 Mad 1201 (1207) : 52 Mad 465 : 116 Ind Cas 827, Bajamier 
V. Suhramaniyam Chettiar. 

(1926) A I B 1926 Nag 82 (86) : 80 Ind Cas 906 : 22 Nag L R 67, Khairulla 
V. Seth Dhanrwpmal, 

[But see (1919) AIR 1919 Lab 200 (201) : 60 Ind Cas 646 : 1919 Pun 
Re No. 70, Bhawanishankar v. Industrial Bank of India 
Ltd.] 


7. Withdrawal of attachment prior to enquiry into claim or 
objection — Effect of. — Where before the date fixed for the disposal of 
the claim petition the execution application itself is struck off for want 
of prosecution, an order passed allowing the claim on the subsequent 
date to which it is posted is not an order against the decree- holder 
which requires to be set aside under this Article. The reason is that 
the attachment having already come to an end under the first order, 
the subsequent order on the claim petition is unnecessary and the 
Court has no i)ower to pass any order on the objection, as on that 
date it has become functus officio.^ There is consequently no valid 
order in force against any one which has to be set aside. The same 
principle applies to the case of a decree-holder withdrawing the 
attachment before the disposal of the claim petition stating that he 
will bring a regular suit to have the property declared liable to 
attachment and sale.® 
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wider. What is decided in the suit is the question of title and not 
merely the question of possession."* The suits referred to are substan- 
tive suits^ and the claimant may thrash out his title in the fullest 
and most ultimate sense.® 

In a suit by the decree-holder under Order 21 Rule 63 of the 
Civil Procedure Code, he must establish that on the date of the 
attachment, the judgment-debtor had a subsisting right to the 
property and the suit must be triad as if it were a suit by the 
judgment-debtor himself for i)ossession.^ In a suit by a defeated 
claimant, he must establish his title by a declaratory decree and 
then carry the decree to the Court by which the order of attach- 
ment was issued and such Court is bound to recognize the adjudi- 
cation and govern itself accordingly.® 

9. Consequential relief, if should be asked. — There is no 
limitation as regards the nature of the suit referred to in the Article. 
No particular prayer is excluded from its scope. ^ The suit is of a 
comprehensive nature and the words “to establish the right’' are 
wide enough to cover not only a mere declaratory suit but also one 
for consequential relief such as the recovery of the value of the 
property if it had been already sold,^ or for possession,® or for damages 

4. (1920) AIR 1920 Mad 748 (753, 75G) : 43 Mad 760 : 59 Ind Gas 947 (F B), 
Ramaswciifiy Chettiar v. Mallappa licddier. 

(1933) AIR 1933 Mad 328 (329) : 142 Ind Gas 395, PaUrayya v, Kama- 
sastri. 

(1867) 8 Sutli W R 73 (75), Bishen Perkash Narain Singh v. Babooa Misser* 
(1869) 11 Suth W R 482 (485) ^ 3 Beng L R A C 108, Mothoora Pandey v. 
Bam Euchaya Tewaree. 

6. (1886) 12 Cal 696 (701), Kishori Mohiin liai v. Hursook Dasfi. 

(1913) 22 Ind Gas 676 (677) : 1 Upp Bur Rul 181, Nga Seik v. Nga Pu. 
(Evidence taken in claim not per sc evidence in the suit — Admissible 
for limited purpose.) 

(1922) AIR 1922 Lah 58 (59) : 77 Ind Gas 116, Molar v. Kanhaya LaL 
(Defeated claimant filing suit cannot, after dismissal of suit, ask for 
stay of sale from the; Appellate Court.) 

(1875) 24 Suth W R 70 (71), Doorga Churn Chatter jee v. Ashootosh Butt* 
(Sale ought to be stayed by executing Court.) 

6. (1924) AIR 1924 Gal 744 (748) : 51 Cal 548 : 83 Ind Gas 233, Najimimnessa 

Bibi V. N achar addin, 

(1933) AIR 1933 Mad 328 (329): 142 Ind Gas S95, Pakirayyav . Kamasastri, 

7. (1910) 8 Ind Gas 639 (642) : 36 Bom 79, Vasudeo Atrnaram Joshi v. Eknath 

Balkrifihna. 

8. (1881) 4 Mad 131 (133), Narainan v. Nilkandan Najnhudri, 

Note 9 

1. (1918) AIR 1918 Nag 233 (233) : 43 Ind Cas 960, Dhondiram Magniram v. 

Bamgopal Kanirani. 

(1919) A I R 1919 Mad 257 (258) : 42 Mad 143 : 51 Ind Cas 714, Puthiya- 
purayil Pokker y. Chandran Kandi Kunhamad. 

(1928) AIR 1928 Rang 34 (35) : 5 Rang 699 : 106 Ind Gas 368, TJ Po Thin 
V. 0. A. O. K, B. M. Firm, 

2. (1917) AIR 1917 Mad 393 (394) : 40 Mad 733 : 36 Ind Cas 446, Basivireddi 

V. Rammayya, 

(1931) AIR 1931* Lah 483 (484) : 13 Lah 143 : 132 Ind Cas ^5, Abdul Aziz 
V. Alliance Bank of Simla Ltd, 

(1893) 17 Mad 389 (390), ifaranayyan v. Nageswarayyan. 

3. (1874) 11 Bom H G R 174 (181), Rango Vithal v. Rikhivadas, 



Eight TO pbopebty compbised in cebtain obdebs 1005 


for wrongful attachment.^®' In other words, the expression “to Article 11 
establish the right” means “to establish the right effectively by Notes 

obtaining appropriate reliefs for the infringement of his rights.”^ 9 — 10 

But the plaintiff is not hound to ask for a consequential relief. He 
may ask for a mere declaration and the suit cannot be dismissed as 
offending the provisions of the proviso to Section 42 of the Specific 
Belief Act, 1877.^ 

10. “The property comprised in the order.*’ — The order 
passed in the claim ])roceedings is conclusive only with reference to 
the specific property comprised in the order and not in respect of 
any other property.^ Where a claim is preferred in respect of 
several items of properties attached but the Court acting under a 

(1892) 16 Bom 608 (617), Sadhu liaghu v. Baw Govind. 

3a (1897) 19 All 253 (264) : 1897 All W N CO (F B), Lachminaram v. .H. C. 

MartindelL 

(1886) 12 Cal 696 (705), Kishori Mohun liai v. Hursook Dass. 

4. (1892) 16 Bom 608 (615, 616), Sadhu Baghu v. Bam Govind. 

(1917) A I B 1917 Mad 893 (394) : 40 Mad 733 : 36 Irid Cas 445, Basivireddi 
V. Bammayya. 

5. (1906) 29 Mad 151 (152) (F B), Krislnam Sooraya v. Pathma Bchee. (Over- 

ruling 16 Mad 140.) 

(1934) A I K 1934 Rang 332 (333) : 12 Rang 670 : 153 Ind Cas 942, Maung 
Tun Thein v. Maung Sin. 

(1891) 14 Mad 23 (25) : 1 Mad E Jour 28, Anihu v. Ketilamnia. 

(1909) 2 Ind Cas 980 (980) (Mad), Vecra Pannadi v. Kariiypa Pannadi. 

(1930) AIR 1930 All 395 (396) : 124 Ind Cas 713, ML Chito v. Jhunni Lai. 

(1880) 4 Bom 529 (535) (F B), N arayanarao Damodar v. Balakrishna 
Mahadev, 

(1927) AIR 1927 Lah 631 (633) : 103 Ind Cas 763 : 9 Lali 167, Tuhi Das v. 

Shiv Dat. 

(1919) AIR 1919 Lab 364 (366) : 52 Ind Cas 157, Waryam Singh v.Narain 
Das. 

(1900) 1900 Pun Re No, 111 page 432, Miran Baksh v. Atra. 

(1891) 1891 Pun Re No. 29 page 168, Ganpat Bai v. llira Singh. 

(1923) AIR 1923 Pat 564 (672) : 77 Ind Cas 1, Bhagwan Lai v. Bajendra 
Prasad. 

(1918) AIR 1918 Pat 217 (218) : 43 Ind Cas ^OG^Bari Lai Sahu v. Ranchi 
Ministerial O fficers. 

(1897) 1 Oudh Cas 272 (279), Mt. Tulsha v. Mahadeo Prasad. 

(1912) 14 Ind Cas 510 (511) ; 1912 Pun Rc No. 10, Sahib Dial v. Lajpat 
Bai. 

(1916) AIR 1916 Low Bur 19 (20) : 34 Ind Cas 125, K. Y. K. M. Chetty 
Firm v. S. N. V. B. Chetty Firm. 

(1931) AIR 1931 Rang 310 (311) : 9 Rang 367 : 134 Ind Cas 746, Maung 
Aung Myint v. Maung Tha Hniat. 

(1910) 8 Ind Cas 608 (609) (Low Bur), Pitche Pillai v. Maung Pet. 

(1893-1900) 1893-1900 Low Bur Rul 481, Sabapadi Chetty v. Maung In. 

(1907-1908) 4 Low Bur Rul 263 (264), Alagappa Chetty v. Naza7nat Ali Choiv- 
dhury. 

(1907-1908) 4 Low Bur Rul 88 (88), Kya Get v. Bu Nwe. 

^ (1929) AIR 1929 Rang 104 (104) : 115 Ind Cas 912, Ma Than Yin v. Sena 
Mahomed. [Held a defeated claimant is not entitled to file a suit under 
Section 42 of the Specific Relief Act.) 

(1926)U I R 1926 Rang 124 (125) : 4 Rang 22 : 95 Ind Cas 98, K. B. M. A. 

Firm v. Maung Po Thin. (Do,) 

Note 10 

1. (1889) 14 Bom 206 (209, 212), Dinkar Ballal v. Hari Shridhar. 
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misapprehension orders a few items only fco be released from attach- 
ment, it cannot be said that there is an order against the claimant 
with reference to the other properties not comprised in the order.^ 
The property comprised in the order may be immovable or moveable 
property, as for instance a debt attached under the provisions of 
Order 21 Eule 46 of the Code of Civil Procedure. A claim can be 
preferred under Order 21 Eule 58 of the Code even with respect 
to a debt attached under Order 21 Eule 46.^ 

This Article deals with a suit by a person to establish his right 
to the property and should be distinguished from Article 29 which 
deals with a suit for compensation for wrongful seizure of moveable 
I) roller ty under legal process.^ 

11. Clause 1 — General. — The order referred to in clause 1 of 
the first column of the Article is one passed under Order 21 
Eulos 60, 61 or 62 of the Code of Civil Procedure, and not any 
other order passed in execution proceedings such as an order under 
Order 21 Eule 66 of the Code.^ As to the classes of orders which 
may fall within the said Eules, see Notes 12 to 17, infra, 

12. Order dismissing claim or objection for default. — An order 
dismissing a claim for (lefa%dt of appearance of parties^ or for failure 

(1917) AIR 1917 Cal 6G9 (670) : 44 Cal 698 : 37 Ind Cas 887, Asna Bibi v. 
J aigunniasa Bibi. 

(1890) 13 All 53 (62) : 17 Ind App 150 : 5 Sar 600 {^G),Eadha Prasad Singh 
V. Lai Sahab JRai. 

(1886) 12 Cal 453 (457), Bukshi Ram Per gash Ball v. Sheo Pergash Tewari, 
(1867) 8 Suth W B 27 (28), Mt. Imam Bandee Begam v. Mirza Mahomed 
Tukee Khan. 

(1874) 21 Suth W R 230 (231), Booliroonnissa Bihee v. Kureemoonnissa Kha* 
toon. 

(1909) 1 Ind Cas 742 (743) : 1909 Pun Re No. 42, Bhagwanti v. Ooman. 

2. (1909) 1 Ind Cas 742 (743) : 1909 Pun Re No. 42 Bhagwanti v. Qoman, 

3. (1904) 27 Mad 67 (70) : 13 Mad L Jour 467 (P B), Chidambara Pattar v. 

Ramasivamy Pattar. 

(1924) A I R 1924 luah 367 (367) : 71 Ind Cas 45, Piara Ram v. Ganga Ram. 
(Following AIR 1914 Bom 299.) 

(1874) 22 Suth W R 36 (38), Mt. Rambutty Kooer v. Kamessur Pershad. 

[But see (1900) 24 Mad 20 (22), Basavayya v. Syed Abbas Sahib. (Na 
longer good law in view of the later Pull Bench case.)] 

4. (1911) 9 Ind Cas 773 (773) (Low Bur), V enkatachallam Chetty v. Nagappa. 

Note 11 

1. (1926) AIR 1926 Nag 423 (425) : 22 Nag L R 94 : 97 lud Cas 178, Waman- 
dhar v. Kampta Prasad. 

(1913) 20 Ind Cas 182 (182) : 35 All 257, Jairaj Mai v. Radha Kishen. 

(1906) 28 All 418 (420) : 3 All L Jour 200 : 1906 All W N 68, Shib Kunmar 
Singh v. Sheo Parshad Singh. 

(1916) A I R 1916 Bom 179 (180) : 36 Ind Cas 627 ; 41 Bom 64, Qanesh 
Damoo. 

(1927) AIR 1927 Bom 234 (236) : 101 Ind Cas 335, Chunni Lai Jiivani/al 
V. Pira Miyaji. 

(1911) 10 Ind Cas 913 (914) ; 36 Bom 275, Narayan Badoba v. Umbar Adam. 

Note 12 

1. (1922) AIR 1922 Cal 164 (164) (F B), Haripada Maji v. Surendra Nath 
Samantha. 
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to produce evidence^ is nonetheless “aw order passed against'' the Article It. 

claimant within the meaning of this Article. It is also not necessary Note 12 

that the order should have been passed on investigation into the 
merits of the case.^ The fact that the order was passed upon 

(1922) AIR 1922 Cal 166 (167) : 64 Ind Gas 713, Satindra Nath Banerji v. 

Shiv Frasad Bhakat. 

(1912) 15 Ind Cas 683 (684) (Cal), Jugal Kishore Marwari v. Bijoy Krishna 
Mukerjee. 

(1874) 21 Suth W R 409 (409), Sreemunto Hajrah v. Syed Tajjooddeen. 

(1871) 15 Suth W R 811 (311) : 7 Deng L R 235, Lala Gundar Lai v. Habi- 
hunnissa. 

(1919) AIR 1919 All 247 (248) : 41 All 623 : 50 Ind Cas 748, Gulah v. 

Mutsaddi Lai. 

(1897) 19 All 253 (255) : 1897 All W N 60 (P B), Lachmi Narain v. C. H. 

Martindell. 

(1910) 5 Ind Cas 890 (891) : 1910 Pun Re No. 28, Jiwani v. Naihu Mai. 

(Claim allowed ex parte due to default of decree-holder.) 

(1927) AIR 1927 Lah 872 (872) : 105 Ind Cas 693, Kishen Farshad v. 

Punjab National Bank. 

(1924) AIR 1924 Mad 715 (715) : 47 Mad 651 : 79 Ind Cas 818, Bamappa 
Ghettiar v. Kkamhara Fadayachi. (Order of dismissiil for default can 
be set aside.) 

(1921) AIR 1921 Oudh 54 (54) : 24 Oudh Cas 213 : 64 Ind Cas 209, Kedar 
Nath V. Sukh Nath. 

(1908) 11 Oudh Cas 180 (182), Gayadin v. Mt. Baij Nath. 

(1924) AIR 1924 Bang 42 (43) : i Rang 481 : 76 Ind Cas 841, Maung Fya 
On V. Ma Hla Kyu. (Following A I R 1919 Mad 738 (F B).) 

[But sec the following cases o / claims arising under Civil Procedure 
Code, 1882, vjhich are now not good law : — 

(1915) AIE1915Call21(121,122):26Ind Cas 943, Oomacharan 
Bhaitacharjee v. Hiranmoyee TJebi. 

(1904) 1904 Pun Re No. 87 : 1904 Pun L R No. 119, Sajan 
Bam V. Ram Rattan. 

(1908) 31 Mad 5 (6, 7) : 17 Mad L Jour 554 : 3 Mad L Tim 
106, Saraba Subha Rao v. Kanisala Thmmiayya.] 

2. (1927) AIR 1927 All 593 (595, 596) : 49 All 903 : 102 Ind Cas 792, Debi Das 
V. Rupchand. 

(1918) AIR 1918 All 72 (74) : 40 All 325 : 44 Ind Cas 1005, Gokul v. Mohri 
Bibi. 

(1883) 1883 All W N 19 (19), Himayat Ali v. Mansukh. 

(1905) 32 Cal 537 (540), Rahim Bux v. Abdul Khader. 

(1905) 1 Cal L Jour 296 (299, 300), Bibi Alinum v. Dhakeshwer Per shad 
Narain Singh. 

(1883) 12 Cal L R 43 (44), Sadut Ali v. Ram Dhone Misser. 

(1873) 20 Suth W R 167 (168), Kudomassuree Dassee v. Enam Ali M ookhtear . 

(1873) 20 Suth W R 345 (345), Gooroo Doss Roy v, Sona Monee Dossia. 

(1874) 22 Suth W R 39 (39), Kaminee Debia v. Issur Chandra Roy Cho 2 i- 
dhury. 

(1875) 24 Suth W R 411 (412), Tripoora Soonduree Debia v. Ijjuttoonissa 
Khatoon. 

[But see (1897) 1 Cal W N 24 (29), Kallar Singh v. Toril Mahion. 

(Case under 1882 Civil Procedure Code not good law.) 

(1880) 1880 Pun Re No.ld, Mi. Ram Koerv. RaiBhag Singh.] 

3r(1920) AIR 1920 All 168 (168) ; 57 Ind Cas 5, Ram Niranjan Teivari v. 

Khanu Rai. 

(1919) AIR 1919 Cal 835 (836) : 45 Cal 785 : 44 Ind Cas 265, Nogendra Lai 
ChoudJmry v. Fani Bhusan Das. 

(1866) 5 Suth W R 213 (214), Shaik Khoda Buksh v. Purmonund Dutt. 

(1927) AI R 1927 Lah 680 (681) : 104 Ind Cas 289, Dial Chand v. Lach- 
haman Singh. 
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Article 11 
Notes 
12—13 


improper or insufficient investigation does not afford a ground for 
taking it outside tlie scope of this Article.^ 

13. Order dismissing a claim or objection on ground of 
delay. — An order summarily dismissing a claim or objection on 
the ground of dela^j under the proviso to Order 21 Rule 58 of the 
Code of Civil Procedure is an order passed against the claimant 
within the meaning of this Article.^ Where the claimant does not 
file the suit to set aside the order within the period prescribed by 

(1916) AIR 1916 Mad 443 (444) : 27 Ind Cas 944, Narasimha Chetti v. 
Vijiappa N ainar . 

(1918) A i R 1918 Mad 1054 (1055) : 38 lud Cas 937, Ponnusamy Pillai v. 
Samu Arnirial, 

(1923) A I R 1923 Nag 69 (69) : 09 Ind Cas 522, Gangadharrao v. Sped Abdul 
Majid. 

(1926) A I B 1926 Nag 423 (425) : 22 Nag L R 94 : 97 Ind Cas 178, TPaman- 
dhar v. Kampta Prasad. 

(1931) A I R 1931 Oiidh 1 (4) : 131 Ind Cas 77 ; 6 Luck 461 (FB), Ran 
Bahadur Singh v. Salig Ram. 

(1929) A I R 1929 Pat 116 (117) : 115 Ind Cas 703, Suhedar Singh v. Ram- 
prit Pande. (Dismissal of claim without going into the merits on a 
preliminary point that S. 170, Bengal Tenancy Act operated as a bar.) 

(1920) AIR 1920 Pat 123 (124) : 58 Ind Cas 37 : 6 Pat L Jour 652, Raziud- 
din Hassain v. Bindesri Prasad Singh. 

The following cases under the Act 15 of 1877 are non) no longer good law : 

(1905) 27 All 464 (465) : 1905 All W N 49 ; 2 All L Jour 178, TJdit Narain 
Singh v. Murtaza Khan. 

(1874) 6 N W P H 0 R 185 (188), Mt. Kamran v, Neit Ram, 

(1868) 3 Agra 397 (398), Bhola But v. Shah Ahmed, 

(1885) 12 Cal 108 (109), Chandra Bhusan Gangopadhya v. Ram Kanth 
Banerji, 

(1872) 17 Suth W R 304 (305) : 9 Beng L R App 28, Amjiid Ali v. Kunkoo 
Shmv. 

(1871) 16 Suth W R 22 (23, 24) : 8 Beng L R App 39, Jaggahhandii Bose v. 
Srimati Sachyi Bibi. 

(1865) 2 Suth W R 263 (263), Syud Mahomed Afzul v. Kanhya Lai, 

(1915) AIR 1915 Lah 303 (805) : 29 Ind Cas 731, Mahomed Buksh v. Bal 
Kishen. 

(1910) A I K 1916 Mad 770 (773) : 31 Ind Cas 250, Suhba Iyer v. Subba 
Iyer. 

(1895) 18 ^lad 316 (319) : 5 Alad L Jour 148, Pallamma v. Pradosham. 

(1895) 18 Mad 265 (266), Munisamy Reddi v. Arunachalla Reddi. 

(1866) 3 Mad H C R 139 (140), V enkatanaru v. Akkamma, 

(1917) A I R 1917 Nag 29 (30) : 44 Ind Cas 528, Nanhu v. Malloo. 

(1917) AIR 1917 Pat 585 (588) : 41 Ind Cas 468, Nand Lai v. Naresa 
Chandra. 

4. (1917) A I R 1917 Oudh 99 (101) : 37 Ind Cas 92 : 19 Ondh Cas 357, Bal 
Makund v. Magsud Ali. 

Note 18 

1. (1928) AIR 1928 All 827 (328) ; 110 Ind Cas 81, Durag Das v. Gori Mai. 

(1923) A 1 B 1928 All 435 (436) : 74 Ind Cas 1024 : 45 All 438, Goberdhan 
Das V. Mahundi Lai. , « 

(1931) 130 Ind Cas 200 (201) (All), Damodar Das v. Pearep Lai. 

(1933) AIR 1933 Bom 190 (190, 191) : 67 Bom 213 144 Ind Cas 993, 

Triwbak Tumdushet y. Ziparu Chaturdas. 

(1880) 4 Bom 21 (28) : 4 Ind Jur 458, Venkapa v. Chenbasappa. 

(1935) AIR 1935 Cal 600 (501, 502) : 157 Ind Cas 688, Abdul Latiff V, 
Aklu Mia. 
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this Article, the order becomes conclusive and he will be thereafter 
precluded from asserting his title to the property comprised in the 
claim either as plaintiff or as defendant.^ 

14. Order allowing withdrawal of claim or objection.^ 

Where the claimant under Order 21 Eule 58 of the Code of Civil 
Procedure withdraws bis claim as not pressed, and the claim petition 
is consequently dismissed, it has been held that the order is not one 
against the claimant.^ The reason advanced for such a view is that 
where the claimant withdraws his claim, he is abandoning the same 
and wishes the Court to have it treated as if it never has been made; 
in other words, he asks the Court not to decide either for or against 
him. It has been pointed out that the proper order to be passed in 
such, a case is to record on the x)etition the word “withdrawn” and 
not the word “dismissed”; the fact that the order is one of dismissal 
does not in such a case make it an order against the claimant. 

18. Consent order in claim petitions. — An order passed in 
claim xnoceedings by consent is according to the High Court of 
Madras^ nonetheless “an order x)assed against” the claimant or the 
decree-holder as the case may be, within the meaning of this 

(1919) AIR 1919 Mad 738 (742, 743) : 41 Mad 985 : 48 Ind Gas 270 (P B), 
Venlcaiaratnam v. Eanganayakarnma. 

(1924) AIR 1924 Mad 111 (112) : 47 Mad ICO : 77 Ind Gas 264, Aisanwia v. 
Moidin Ktinhi, 

(1926) AIR 1926 Mad 593 (594) : 93 Ind Gas 335, Barnalingayya v. 
Narayanappa, 

(1928) AIR 1928 Mad 525 (526) : 110 Ind Gas 661 y Dorayya v . Naramnham. 

(1916) AIR 1916 Lah 273 (274) : 35 Ind Gas 321 : 1916 Pun Re No. 66, 
Gopal Singh v. Ganpat Eat. 

(1923) AIR 1923 Nag 187 (188) : 71 Ind Gas 404 : 19 Nag L R 34, 
Narsayya v. Laxminarayan. 

(1935) A I R^1935 Pat 122 (128) : 148 Ind Gas 334, Easananda Eath 
Eaiha Sahu, 

[See however (1868) lOSuth W R 306(306), Azeezunnissa v. Moonshee 
Euhmanoollah, (Gase under old Act — Submitted not good law.) 
(1910) 5 Ind Gas 298 (300) (Cal), Sankar Nath v. Madan Mohan Das, 
(1870) 14 Suth W R 364 (364), Eahoonath Bass Mahapattur v. Bydo- 
nath Doss MaharathaA 

2.(1935) AIR 1935 Cal 500 (501, 502) : 157 Ind Gas 688 , Abdul Latiff v. 
Aklu Mia, 

(1925) AIR 1925 Mad 368 (369) : 82 Ind Gas 737, Eanialingappa v. 
Narayanapjpa. (Defeattxl claimant not filing suit cannot avail of 
suit by successful party by filing written statement within one year.) 

Note 14 

1. (1925) AIR 1926 Mad 2G5 (2C6) : 60 Ind Gas 233, Lakshiminarasammn v. 
P. Pydanna, 

(1935) AIR 1935 Mad 544 (544) : 156 Ind Gas 880, In re Naranappa. 
(Following 110 Ind Gas 511 (Mad).) 

^1935) A I R 1935 Mad 328 (329, 330): 156 Ind Gas 906, Kandasamy 
Mudaliar v. Sivagurunatha Mudaliar, 

(1925) AIR 1926 Nag 2 (6) ; 20 Nag L R 106 : 79 Ind Gas 1002, Chitnavis 
V. Naihu Sao, 

Note IS 

1. (1915) AIR 1916 Mad 1128 (1129) : 28 lad Cas 536, Yenkatarama Iyer v. 
Naray ana Iyer, 
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Notes 
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Article. The High Court of Calcutta has, however, taken a contrary 
view.^ 

16. Order in claim proceedings directing sale after notifying 
claim. — An order passed on a claim petition that “the claim put 
forward by the x^etitioner will be noted in the sale xu'oclamation" 
and that it does not require investigation, is not an order against 
the claimant, because it does not negative his claim and there is 
no dismissal of the claim. ^ Where, however, the Court x>asses an 
order dismissing the clam under the proviso to Order 21 Rule 58, 
and the order further directs the claim to be notified in the 
sale x^^'oclamation, such an order is one against the claimant,^ The 
X)ractice of notifying claims to intending bidders has been condemned 
by the Full Bench of the High Court of Madras in V enkataratnam 
V. Banganayakayrima^ as not being w^arranted by the provisions of 
the Code of Civil Procedure. See also the undermentioned case.** 

17. Order rejecting a claim for want of jurisdiction.— 

Where the Court declines to investigate a claim on the ground that 
it has no jurisdiction^ or the claim is withdrawn because the Court 
has no jurisdiction to entertain it,**^ there is no order agamst the 
claimant within the meaning of this Article. Where a claim 
petition was put in after sale, and was dismissed on the ground 
that the sale had already been concluded, it was held that the order 
was not one dismissing the claim on the ground of delay but really on 

2. (1919) AIR 1919 Cal 126 (127) : 50 lud Cas 649, Panchu Muchi v. Bhuto 
Muchi. 

Note 16 

1. (1923) AIR 1923 Mad 295 (296) : 72 Ind cas 857, Paranilnl Sakarahi v. AIL 
(1920) AIR 1920 Mad 822 (823, 824) : 52 Ind Cas 938, Ayya Pattar v. 

Attuyurath M anakkal. 

(1867) 7 Sixth W R 256 (257) : Beng L R Supp Vol 643 (F B), Jodoonath v. 
Tiadhomonec Daasee. 

(1867) 7 Suth W R 252 (252), liutnessur Kundoo v. Majeda Bebee. 

[See also (1882) 11 Cal L R 352 (353, 354), Adhicari Bash Behari Dass 
V, Goyinaih Barayamda Mahapatu,'] 

2. (1925) AIR 1925 Mad 368 (369) : 82 Ind Cas 737, Banialmgappa v. Nara^ 

nappa, 

(1919) AIR 1919 Mad 738 (742, 743) : 41 Mad 985 : 48 Ind Cas 270 (F B), 
V enkatarat7iavi v. Banganayakainma, 

3. (1919) AIR 1919 Mad 738 (743) : 48 Ind Cas 270 ; 41 Mad 985 (F B), 

V enkataratnam v. Ilaiiganayakamma. 

4. (1935) AIR 1985 Mad 1015 (1016, 1017) : 168 Ind Cas 863, Manicka Mudali 

V. Abdul Karim Sahib, 

Note 17 

1. (1921) AIR 1921 Mad 488 (489) : 63 Ind Cas 431, Lakshinii Animal V. 

Kaderasan Chettiar, 

[See also (1866) 1 Agra 241 (242), Augudh Nath v. Doorga Gir, # 
(1867) 7 Suth W R 441 (446), Badhanath Banerjeev, Jodoonath Singhs 
' (1937) AIR 193T Nag 170 (171) : 168 Ind Cas 601, Chetanlal V. 
Lalji, (The order was “Ax>x>lication is rejected as the execution 
is transferred to Collector” — Order is without jurisdiction.)] 

2. (1928) AIR 1928 Mad 878 (879) 112 Ind Gas 619, Siva Sankara v. Piirdk- 

kal Kuppan, 
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the ground that the Court had no jurisdiction to hear it.^ Where 
however the Court entertains the claim and enquires into it but 
eventually dismisses it because the claimant has no locus standi to 
make the claim, the order is one passed against the claimant within 
the meaning of this Article.^ In the undermentioned case,® where 
a!i objection was filed on the date of sale but was dismissed for 
default subsequent to the sale, the order was held to be without 
jurisdiction and a suit by the objector to establish title not governed 
by this xA^rticle. 

See also Note 5 to 0. 21 R. 63 of the x\uthors’ Commentaries 
on the Code of Civil Procedure. 

18. Property must have been attached. — In order to attract 
the provisions of this Article there must be a claim irreforred to, 
or objection made to the attachment of, property attached in 
execution of a decree.^ The property to which a claim is made must 
be property which has been de facto attached. No property can be 
declared to be attached unless first the order for attachment has 
been issued and secondly in execution of that order the other things 
]>rescribed by the rules in the Code of Civil Procedure have been 
done. Thus, the mere fact that there is an order for attachment 
by the Court which is not however followed by the actual attach- 
ment of the property as prescribed by the Code will not constitute a 
valid attachment.^ Where in such a case a mortgagee prefers a 
claim under Order 21 Rule 62 of the Code, and the claim is dis- 
allowed, the defeated claimant is not bound to sue within one year as 
ju’escribed by this Article. The reason is, as pointed out by the 
Judicial Committee, the order dismissing the claim of the mortgagee 
is not merely defective in form but ah initio a nullity. In the 
words of their Lordships, “unless there has boon attachment, there 
can be no order made on an objection lodged to it, nor can any claim 
be made to the property so attached; and without such an order, 
there is no terniimcs a quo for the running of limitation, and with 

3. (1923) A I R 1923 Mad 76 (80) : 70 Ind Gas 648 : 45 Mad 827, Abdul Kadir 

V. Somamndaram Chettiar. 

[See however (1880) 4 Bom 23 (24) (Note) : 4 Ind Jur 459 (Note), 
tfetti V. Sayad Hussain.] 

4. (1935) AIR 1935 Pat 31 (32) : 150 Ind Gas 40, Sri Krishna Salm v. Dhirja 

Mahto. 

(1929) AIR 1929 Pat 116 (117) : 115 Ind Gas 703, Subedar Singh v. llam- 
prit Pande. (Glaim dismissed upon a preliminary point that S. 170, 
I^ngal Tenancy Act barred the claim.) 

5. (1937) AIR 1937 Cal 390 (392) ; 172 Ind Gas 503, Sasthi Charan v. Gopal 

Chandra. 

Note 18 

If (1888) 10 All 479 (484) : 1888 All W N 189, Angan Lai v. Gudar Mai. 

(1924) AIR 1924 Oudh 384 (385) : 83 Ind Oas 869, Bisheshionrv.Chandrika 
Prasad. (Held that a claim by a possessory mortgagee was not an 
objection to attachment.) 

2. (1928) AIR 1928 P C 139 (141) : 61 Mad 849 : 55 Ind App 256 : 109 Ind 
Oas 626, Muthiah Chetty v. Falatiiappa Chetty. (Reversing AIR 
1922 Mad 447.) 
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Article 11 this the limitation itself is non-existent. The first head of Article 11, 
Notes in the opinion of their Lordships, can on its words mean nothing 

18-19 else.”® No attachment is necessary in the case of an execution of a 

mortgage decree, and this Article does not apply to claims arising out 
of execution of a mortgage decree.^ AVhere, however, a mortgagee 
decree- holder erroneously i)roceeds to execute the mortgage decree as 
a simple money decree and attaches the hypotheca in execution and 
a claim or objection is made to the attachment and the same is 
allowed, the order allowing the claim is conclusive and binding on 
the mortgagee decree- holder, unless he files a suit within one year of 
the order under this Article.^ 

19. “Attached in execution of a decree. — Clause 1 of this 
Article refers to orders passed on a claim or ol.)jection relating to 
property attached in execution of a decree. Where the i^i'oporty is 
attached before judgment and not in execution of a decree, and a 
claim or objection with reference to such attachment is allowed or 
disallowed, a suit to set aside that order is not governed by this 
Article^ but by Article 120.^ Where, however, there is an order 
in execution for the sale of the property attached before judgment, 

(1933) AIR 1933 Lah 449 (450) : 144 Ind Cas 378, Qasim Mi v. Kalyan 
Das. 

(1933) AIR 1933 Lah 75 (76) : 141 Ind Cas 252, Mathra Das v. Amin 
Chand, 

3. (1928) AIR 1928 P C 139 (141) : 51 Mad 349 : 109 Ind Cas 026 : 55 Ind 

App 256 (P C), Muthiah Chefty v. Palaniappa CheUy. 

4. (1933) AIR 1933 Lah 75 (76) : 141 Ind Cas 252, Mathura Das v. Amifi 

Chand. 

(1893) 18 Bom 98 (100), Hirnatram v. Khuskal Jethiram. 

» (1880) 4 Bom 515 (524) (F B), Dayachand Nenchand v. llemchand Dharam‘ 

chand. 

(imi) 14 Cal 631 (633), Dee f holts v. Peters. 

(1897) 1 Cal W N 701 (702), \7o;// Prohush Singh v. Ahhoy Kumar Chand. 
(1921) AIR 1921 Oal 479 (480) : 68 Ind Gas 271, Mahabir Prashad Singh 
V. Nogendra. Nath Mandal. 

(1894) 17 Mad 17 (19), Krishnan v. Chadayan Kuiti. 

5. (1922) A I R 1922 P C 341 (344, 345) : 73 Ind Cas 882 (P C), Snrjn Prasad 

V. Afalxsudan Choudhari. 

(1928) A 1 R 1928 Mad ry25 (526, 527) : 110 Ind Cas 567, Dornyya v. 
Govindarajulu Narasim ham . . 

[See however (1885) 12 Cal 453 (458), Duli’shi Pam Pergash Lai v. 
Shea Pergash Teivari.] 

Note 19 

1. (1918) A IE 1918 Mad 040 (041) ; 41 Mad 23 : 39 Ind Cas 863, Bamafiamma 

v. Bathula Kamaraju. 

(1921) AIR 1921 Mad 163 (167, 168) : 44 Mad 902 : 70 Ind Cas 439 (F B), 
Arunarhallam Chefty v. Pe^'iasamy Servai. 

[See also (1921) AIR 1921 Mad 105 (106) : 44 Mad 268 : 60 Ind Cas 
780, Singariah Chetty v. Chinnabbi Peddi. 

(1894) 16 All 186 (1S8) : 1894 All W N 20, Bishambar Sahai v. 
Suhhdevi.] 

2. (1921) AIR 1921 Mad 163 (167, 168) : 44 Mad 902 : 70 Ind Cas 439 (F B), 

Aru7iachalla7)i Chetty V. Periasamy Servai. 

(1934) AIR 1934 Pat 680 (581) : 152 Ind Cas 297, Mt. Bahhal Kumari 
Jayas'walin v. Mulchand Marwari. (A I R 1921 Mad 163 (F B),- 
Followed.) 



Eight to PBOrKRTY COMPIilSED in CEIiTAIN ORDEBS 1013 

the order proceeds on the footing that the property is to be con- 
sidered as attached in execution by virtue of Order 38 Buie 11 of 
the Code of Civil Procedure and a claim put in after that order may 
properly be regarded as a claim to property attached in execution of 
a decree within the meaning of this Article.^ 

It has been held that a Provincial Small Cause Court has no 
power to order an attachment before judgment of immovable pro- 
perty, that a claim xu’oceeding under Order 21 Rule 63 of the Code 
or order thereon with reference to such an attachment is a nullity, 
and that the defeated decree- holder is not obliged to bring a suit 
within the period of limitation i)rescribed by this Article.^ 

20. Clause 2: Order under Section 28 of the Presidency 
Small Cause Courts Act, 1882. ■ — The lu'ovision corresponding 
to this clause was introduced into Article 11 of the Limitation Act 
of 1877 by Section 5 of Act IV of 1906. 

Section 28 of the Presidency Small Cause Courts Act, 1882, 
runs as follows : 

“When the judgment-debtor, under any decree of Small 
Cause Court is a tenant of immovable property, anything 
attached to such property, and which he might, before the 
termination of his tenancy, lawfully remove, without the per- 
mission of his landlord, shall, for the purpose of the execution 
of such decree and for the purpose of dccidinn all questions 
arising in the execution of such decree, be deemed to be move- 
able property and may, if sold in such execution, be severed 
by the purchaser, but shall not be removed by him from the 
property until he has done to the property whatever the 
judgment-debtor would have been hound to do to it if he had 
removed such thing.” 

The Section does not seem to conternxdate the passing of any 
order thereunder and it is difficult to understand what is meant by 
an “order under Section 28 of the Presidency Small Cause Courts 
Act.” Under the provisions of that Act where a claim is preferred 
to the attachment in execution, the j^etition is dealt with as a suit 
and an order is passed thereon after inquiry.^ There does not seem 

3. (1921) AIR 1921 Mad 163 (167, 168) : 44 Mad 902 ; 70 Ind Gas 439 (F B), 
Arunachallam Chetty v. Feriasamy Scrvai. 

(1925) AIR 1925 Mad 49 (4.9, 50) : 79 Ind Gas 917, Vcllaymi Asari v. 
Sivagnanain Asari. 

(1929) AIR 1929 Nag 128 (128) : 116 Ind Gas 79, Gopal Balkriahna v. Arnrit 
Waman, 

4.i(1924) A I R 1924 Cal 193 (196) : 80 Ind Gas 300, Sadek AH v. Samed Ah. 

Note 20 

1. See Section 61 of the Presidency Small Cause Courts Act, 1882. 

[See also (1891) 18 Cal 296 (301), Ismail Solomori Bhamji v. Muham- 
mad Khan. 
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11 

Notes 

ao— 21 


to be any ])ro vision under the Act for any further suit being filed 
contesting the order passed in the claim proceedings.^ 

21* Starting point of limitation. — Time, under this Article, 
begins to run from the date of the order in the claim proceedings,^ 
although the order was passed ex parte and not from the date of 
the attachment or sale of the property.^ In computing the period 
of limitation, the time spent in an unsuccessful revision petition to 


(1899) Si6 Cal 778 (783) : 4 Cal W N 590, Dmo Nath v. Nuffer 
CliunderNundy. (Reversed on another point in 4CalWN470. )] 

2. See Section 37 of the Presidency Small Cause Courts Act to the effect that 
every decree or order in a suit shall be final and conclusive. 

iSee also (1932) AIR 1932 Cal 6G1 (6G3) : 59 Cal 827 : 139 Ind Cas 183, 
Padamchand Pannalal v. Bkicuvicliand Churtiriai] 

Note 21 

1. (1920) AIR 1920 All 1G8 (1G8) : 57 Ind Cas 5, Ram Niranjan Teioari v. 

Khanu Rai. 

(1921) A I R 1921 All 81 (84) : 43 All 272 : GO Ind Cas 881, Maliadeo Prasad 
v. Dirbijai Singh. 

(1883) 9 Cal 888 (896) : 12 Cal L R 574 : 8 Ind Jur 85, Sitanath Kocr v. 
Land Mortgage Bank of India. 

(1881) 7 Cal COS (612) : 9 Cal L R 8, Shihoo Narain Singh v. Mudden Ally. 
(1867) 7 Suth W R 456 (457), Juggoo Lai Upadhya v. Mt. Ekbaloonnissa. 
(1866) 6 Suth W R 21 (22), Gohindanath Sandyal v. Ram Cooniar Ghose. 
(1867) 8 Suth W R 73 (75), Biskan PerJeash Narain Singh v. Bahooa Misscr. 
(1867) 8 Suth W R 93 (94), Bhyrub Ball Bhukut v. Mecr Abdul Ihissain. 
(1869) 12 Suth W R 33 (34), Wuzeer Ja7nadar v. Noor Ali. 

(1870) 14 Suth W R 192 (193), Syud Abdoollah v. Shokoor Ali. 

(1874) 21 Suth W K 133 (134), Brijo Kishore Nag v. Ram Dyal Bhudra. 
(1870) 25 Suth WR 513(515), Mt. Motangmy iJassee v. Choudhry Jnnnmnjoy 
M ullick. 

(1927) A I K 1927 Lah 680 (681) : 104 Ind Cas 289, Dial Chand v. LacJmian. 
(1890) 1890 Pun Rc No. 51, Dyal v. Stinder Singh. 

(1873) 10 Bom li C R 19 (20), Bapu v. Lakshuman Baji. (The starting point 
is the date on v/hich the order is signed and not the date on which 
it is verbally made.) 

(1882) 8 Cal 395 (396, 397) : 10 Cal L R 435, Raj Chunder Chatter jee v. 
Modhoosoodan Mookerjee. (Case under Act IX of 1871 which prescribed 
a longer period of one year.) 

(1880) 8 Cal L 11 54 (55), Joyrani Loot v, Pani Ram Dlioha. (Do.) 

(1883) 9 Cal 1G3 (165) : 11 Cal L R 409, Bessessur Bhugut v. Murli Sahu. 
(Case under Limitation Act, 1877.) 

(1883) 9 Cal 230 (233, 234) : 11 Cal L R 363 : 5 ShomeLR 19, Qopal Chunder 
Mitter v. Mohesh Chunder Boral. (Do.) 

(1883) 9 Cal 43 (47) : 5 Shoino L R 87, Lachmi Narain v. Assrup Koer. (Do.) 
(1867) 2 Agra 198 (198), Basil v. Ahsan. (Case governed by Act XIV of 1859.) 

2. (1927) AIR 1927 All 420 (421) : 100 Ind Cas 763, Ra^n Gopal v. Mahanand. 

3. (1880) 4 Bom 011 (618), Krishnaji Vithal v. Bhaskar Rangnath, 

(1917) AIR 1917 Mad 393 (394) : 40 Mad 783 ; 36 Ind Cas 445, Badva 
Reddi v. liamayya Reddi, 

(1866) 3 Mad H C R 220 (221), Settiappan v. Sarat Singh* 

(1872) 22 Suth W R 162 (164), Btigoonath Fershad v. Surjoo Fershad, 
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the High Court cannot be deducted** But time may be extended 
under Section 14 of the Act in proper cases.*^ 

An order passed in claim proceedings by a single Judge of the 
High Court sitting on the Original Side is appealable under Clause 15 
of the Letters Patent, and time begins to run from the date of the 
appellate order, in cases where there is an appeal.^ As to the com- 
putation of limitation in cases governed by the Deccan Agriculturists* 
Relief Act, see the undermentioned cases.® 


1 1A. By a person 
against whom an order has 
been made under the Code 
of Civil Procedure, 1908, 
upon an application by the 
holder of a decree for the 
possession of immoveable 
property or by the purcha- 
ser of such property sold 
in execution of a decree, 
complaining of resistance 
or obstruction to the deli- 
very of possession thereof, 
or upon an application by 
any person dispossessed of 
such property in the deli- 
very of possession thereof 
to the decree-holder or 
purchaser, to establish the 
right which he claims to 
the present possession of ! 
the property comprised ini 
the order. ' 


One year. 


The date of 
the order. 


4. (1915) AIR 1915 Low Bur 145 (14G) : 8 Low Bur Rul 146 : 27 lud Gas 829, 

Mg, Tim U v. Y. F. S. F. L, Falaniappa Chetty. 

also (1904) 28 Bom 458 (460) : 6 Bom L R 4G2, Dayararti Jag- 
jivan V. Ooverdhandas Dayaram, (In this case the claim 
order was erroneously appealed and then there was a revision.)] 
4a (1937) A I R 1937 Nag 1 (4) ; 167 Ind Gas 48 : I L R (1937) Nag 291, Kastur- 
• chand v. Mt. Wazir Begam, 

5. (191G) AIR 1916 Mad 883 (885) : 39 Mad 1196 : 28 Ind Gas 3C7, Venugopal 

Mudali V. Venkatasubuih Chetty^ 

G, (1912) 17 Ind Gas 87 (88) ; 36 Bom 624, Eknath v. Dagduram* (Time taken 
in obtaining the conciliator’s certificate should be deducted.) 

(1884) 8 Bom 411 (413), Durgaram Maniram v. Shripaii. 
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1016 Right to present possession op i’ROPEHty 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Article does not apply to oases falling under Section 47 

of the Civil Procedure Code. 

4. Article applies only to plaintiffs against whom order has 

been passed. 

8. Suit must be against a person in whose favour the order 
is made. 

6. Court declining to pass an order — Article does not apply. 

7. Order without jurisdiction — Article does not apply. 

8. Order not under Order 21, Rules 98, 99 or 101 of the 

Civil Procedure Code — Article does not apply. 

9. "To establish the right which he claims to the present 

possession of the property.” 

10. Effect of not filing suit within one year. 

11. Starting point. 

Other Topics 

Article 11 and this Article — Distinction ... ... See Note 9, Pt. 2 

Civil Procedure Code, 0. 21, R. 103 not applicable — This Article will not apply 

Sec Note 2, Pt. 1 

Investigation restricted to ix)ssession and does not extend to title 

See Note 8, Pt. 8 

Investigation — To be. on application and not suo rnotu ... See Note 8, Pt. 9 
Judgment-debtor — Not person agaiinst whom order is passed Sec Note 4 

Mortgage lien — Suit to enforce — Not suit to enforce right to possession 

See Note 9, Pt. 6 

Order without investigation ... ... ... See Note 8, Pts, 4 to 7 

Possession as consequential relief — Article not applicable 

See Note 9, Pts. 6 to 9 

Presidency Small Cause Courts Act — Order under Chapter 7 

See Note 8, Pt. 12 


1. Legislative changes. — The history of the provisions of this 
Article and the various legislative changes that have taken place 
may be set out with reference to the following illustrations : — 

(a) A, the holder of a decree for possession of p^roperty applies 
for delivery of possession thereof but is resisted or obstructed 
by B, a third party. A then applies for removal of obstruc- 
tion, and an order is passed for or against him on such 
application. 

(b) In the above case possession is delivered, to the decree -holder 
but a third party is dispossessed thereby. The latter applies 
for re-delivery and an order for or against him is passed 
on such application. 

(c) A, a court auction purchaser of property applies for delivery 
of possession thereof and is obstructed or resisted in such 
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delivery. A thereupon applies for removal of obstruction 
and an order for or against him is passed on such application. 
(d) In the above case possession is delivered, but a third party is 
dispossessed thereby. The latter applies for ro-delivery, and 
an order for or against him is passed on such application. 

Under the Code of Civil Procedure, 1859, there was no right of 
suit for the party aggrieved by an order referred to in illustrations 
(a) and (b). He had only a right of appeal, as if the order was a 
decree.^ In the case of an order referred to in illustrations (c) and 
(d) the aggrieved party had only a right of suit and the suit had to 
be brought within one year of the date of the order, as provided in 
the Civil Procedure Code itself.^ 

Under the Code of Civil Procedure, 1882, an order referred to in 
illustration (a) was appealable as a decree and there was no right 
of suit.^ An order referred to in illustration (b) could however be 


Article llA — Note 1 

1. Sec Sections 229, 230 and 281 of the Code of 1859. 

Section 229 ran as follon's : — 

“ If it shall appt^ar to the satisfaxd ion of the Court that the resistance or 
obstruction to tlie exc('utjon of the dticrcK^ lias been oeeasioned by any person 
other than the dehuidant, claiming hona fide to lie in possession of the 
property on his own account, or on account of some other person than the 
defendant, the claim shall l)e numbered and registered ns a suit between the 
decree-holder as plaintilT and the claimant as defendant, and the Court 
shall, without prejudice to any proceedings to which the claimant may be 
liable u'ndcr any law for the time being in force for the punishment of such 
resistance or obstruction, proceed to investigate the claim in the same manner 
and with the like power as if a suit for the propc'xty had been instituted by 
the decree-holder against the claimant under the provisions of this Act, and 
shall pass such order for staying execution of the decree, or executing the 
same, as it may deem proxier in the circumstances of the.', case.” 

Section 230 provided for cases where possession was delivered to decree- 
holder by dispossessing a third party. 

Section 231 ran as follows : — 

“The decision passed by the Court under either of the last two sections 
shall be of the same force as a decree in an ordinary suit, and shall he sub- 
ject under the rules applicable to apj^K^als from decrees; and no fresh suit 
shall be entertained ill any Court between the same parties claiming under 
them in respect of the same cause of action.” 

2. See Section 209 of the Code of 1859 which ran as follows : — 

“If it shall appear that the resistance or obstruction to the delivery of 
possession was occasioned by any person other than the defendant claiming 
a right to the possession of the property sold as proprietor, mortgagee, lessee 
or under any other title, or if in the delivery of possession to the purchaser 
any such person claiming as aforesaid shall be dispossessed, the Court, on 
the complaint of the purchaser, or of such person cluitning as aforesaid, if 
made within one month from the date of such resistance or obstruction or 
of such dispossession, as the case may be, shall enquire into the matter of 
the complaint and pass such order as may be proper in the circumstances of 
the case. The order shall not be subject to appeal, but the iiarty against 

• whom it is given shall be at liberty to bring a suit to ewstablish his right at 
any time within one year from the date thereof.” 

[See also (1886) 10 Bom 604 (609), Bai Jarnna v. Bai Ichha.] 

3. See Section 331 of the Code of 1882 which ran as follows ; — 

“If the resistance or obstruction has been occasioned l)y any person other 
than the judgment-debtor claiming in good faith to be in possession of the 


Article 11 A 
Note 1 
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Ariiol6 HA questioned by a suit^ The Code did not provide any period of 

Note 1 limitation for such suit, nor did Article 11 of the Limitation Act 

1877, apply to such an order.^ Consequently, the suit could be 
brought within the ordinary period of limitation aiiplicable to such 
suits.® In the case of an order referred to in illustrations (c) and (d) 
the aggrieved party had to file a suit to establish the right which he 
claimed, subject to which suit the order was conclusive/ The 


property on his own account or on account of some person other than the 
judgment-debtor, the claim shall be numbered and registered as a suit 
between the decree-holder as plaintifi and the claimant as defendant; 

“and the Court shall, without prejudice to any proceedings to which the 
claimant may be liable under the Indian Penal Code or any other law for 
the punishment of such resistance or obstruction, proceed to investigate the 
claim in the same manner and with like power as if a suit for the property 
had been instituted by the decree-holder against the claimant under the 
provisions of Chapter V; 

“and shall pass such order as it thinks fit for executing or sta>'ing execu- 
tion of the decree. 

“Every such order shall have the same force as a decree, and shall be 
subject to the same conditions as to appeal or otherwise.*’ 

4. See Section 382 of the Code of 1882 which ran as follows : — 

“If any person other than the judgment-debtor is dispossessed of any 
property in execution of a decree, and such person disputes the right of the 
decree-holder to dispossess him of such property under the decree, on the 
ground that the property was hona fide in his possession on his own 
account or on account of some person other than the judgment-debtor, and 
that it was not comprised in the decree, or that, if it was comprised in the 
decree, he was not a party to the suit in which the decree was passed, he 
may apply to the Court. 

“If, after examining the applicant it appears to the Court that there is 
probable cause for making the application, the Court shall proceed to 
investigate the matter in dispute; and, if it finds that the ground meu- 
tioned in the first paragraph of this section exists, it shall make an order 
that the aj>plicant recover possession of the property, and, if it does not find 
as aforesaid, it shall dismiss the a|)p]ieat.ion. 

“In hearing ai)plications under this section, the Court shall confine 
itself to the grounds of dispute above specified. 

“The party against whom an order is passed under this section may 
institute a suit to establish the right which ho claims to the present posses- 
sion of the property; but, subject to the result of such suit, if any, the order 
shall be final.” 

5. Article 11 of the Act of 1877 specifically referred to certain Sections of the 

Code of 1882, but Section 332 was not one of these. 

6. (1908) 10 Bom L 11 749 (751), Govinda Bala v, Ganu Abaji. 

(1917) AIR 1917 Cal 5 (6) : 38 Ind Cas 216, Bisen Bam v. Satis Chandra* 
(1894) 1894 Pun Re No. 125, Nihala Mai v. Khaira, 

(1884) 8 Mad 82 (83), Ayyasamy v. Sarniya, 

(1913) 19 Ind Cas 968 (970) (Gal), Manila Balcsh v. Bhabasundari Dasya, 
(1912) 14 Ind Cas 92 (93) (Cal), Maindi Sardar v, Ahoor Chandra. 

7. See Section 385 of the Code of 1882 which ran as follows : — 

“If the purchaser of any such proptnty is resisted or obstructed by any 
person other than the judgment-debtor claiming in good faith a right to 
the present possession thereof, or if, in delivering possession thereof, any 
Buch person is dispossessed, the Court, on the complaint of the purchaser 
or the person so dispossessed, shall enquire into the matter of the resis- 
tance, obstruction or dispossession, as the case may be, and pass such order 
thereon as it thinks fit. 

“The party against whom such order is passed may institute a suit to 
establish the right which he claims to the present possession of the property^* 
but, subject to the result of such suit, if any, the order shall be final.** 
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limitation for such suit was provided by Article 11 of the Limitation 
Act, 1877.S 

Under the present Civil Procedure Code, an order in every one of 
the above illustrations is conclusive subject to the result of a suit 
which may be brought to establish the right which the aggrieved 
party claims to the present x>ossession of the property. The limita- 
tion applicable to all such cases is provided for by this Article. 

2. Scope of the Article. — Where the holder of a decree for 
possession of property or the purchaser in execution of a decree is 
obstructed by any person in the delivery of possession of such pro- 
perty to him, and he applies for removal of such obstruction, the 
Court may pass an order under Order 21 Buie 98 directing the 
applicant to be put in x)ossossion, or an order under Order 21 Buie 99 
dismissing the application. Again, where any x)erson other than the 
judgment-debtor is dispossessed by such decree-holder or auction, 
purchaser, and he apxdies complaining of such dispossession, the 
Court may, under Order 21 Buie 101 of the Civil Procedure Code, 
direct the applicant to be put in possession of the x)roperty. Order 21 
Buie 103 provides that any ijarty, not being a judgment-debtor 
against whom an order is made under Buies 98, 99 or 101, may 
institute a suit to establish the right which he claims to the present 
possession of the property, but that subject to the result of such 
suit, if any, the order shall be conclusive. 

This Article provides the limitation for suits contemplated by 
Order 21 Buie 103, Whore therefore that Buie does not apply to 
any particular case, this Article also will not apply. ^ See Notes 
to this Article infra. 

The Article has fixed a short period of one year for the aggrieved 
party to establish his right to present possession by suit. “The 
policy of the Act*' said their Lordships of the Privy Council in 
Sardhari Lai v. Ambiha Prasad “evidently is to secure the si)eedy 
settlement of questions of title raised at execution sales, and for that 
reason a year is fixed as the time wdthin which the suit must bo 
brought/’ 

3. Article does not apply to cases falling under Section 47 
of the Civil Procedure Code. — Where an order is i)assed in a 
proceeding in wBich the parties arranged on opposite sides are 
parties to the suit within Section 47 of the Civil Procedure Code, 

8. (1886) 1886 All W N 68 (68), Misri Lai v. Nabab Begavi. 

Note 2 

1. (1922) AIR 1922 Cal 229 (234) : 68 Ind Cas 624, Nirode Borani Dasi v, 

Monindra Narayan. 

. (1924) AIR 1924 All 495 (500) : 46 All 693 : S3 Ind Cas 923 (F B), Sobha 

Ram V. Ttirsi Bam. 

(1929) AIR 1929 Pat 653 (654) : 117 Ind Cas 634, Salyanarain MuUick v. 

Jinsi Sah. 

2. (1888) 16 Cal 521 (526) : 15 Ind App 123 : 12 Ind Jur 210 : 5 Sar 172 (P C). 

[S«e also (1920) AIR 1920 Lah 617 (520) ; 1 Lah 67 : 51 Ind Cas 
787, Chail Bshari Lai v. Kidar Nath.] 


Article ilA 
Notes 
1—3 
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neither Order 21 Bale 103 nor this Article will apidy. The remedy 
of the person aggrieved by the order will be by way of appeal and 
not by way of suit A 

4. Article applies only to plaintiffs against whom order 
has been passed. — It is tlio party against lohom an order has 
been passed such as is referred to in the Article that is bound to sue 
within one year of the date of such order. Thus, where an order 
referred to in Eules 98, 99 or 101 of Order 21 of the Code of 
Civil Procedure is passed against A, A is the person who is obliged 
to sue under Buie 103 of the'^aid Order and who is governed by this 
Article. The fact that he’Is a henamidar for B will not affect the 
applicability of the Article and will not bar a suit instituted by A 
within time by reason of the fact that B is impleaded as a i)arty 
after one year from the date of the order. ^ 

The ‘‘person against whom” there may be an order such as is 
referred to in the Article may be a decree- holder^^ or a third party ; 
but the expression will not include the judgment-debtor. The reason 
is that Buie 103 of Order 21 gives a right of suit only to persons 
other than the judgment-debtor. 

Whore A, a decree-holder entitled to possession, is resisted by B 
in the delivery of possession to him and on an application by A, his 
right to possession is affirmed, it is for B to establish his right by a 
regular suit within one year. A is not bound to turn out B within 
the same period, as the order is not against him but in his favour? 
Where a Hindu joint family manager applies under Order 21 
Eule 100 for re-delivery of a house of which he has been dispossessed 
and the petition is dismissed and no suit is brought within one year 
under Buie 103, the joint family loses all right to the possession of 
the house. Not only the right of the manager but the right of every 
member of the family for the possession of his share of the property 
would bo equally barred.^ The reason is that the manager rei)resent8 
the other members, who are therefore persons against whom the 
order passed against the manager operates. 

5. Suit must be against a person in whose favour the order 
is made. — The suit that is governed by this Article is only against 
the person in whoso favour the order is made. A suit against the 

Note 3 

1. (1927) AIR 1927 Mad 952 (953) : 105 Ind Gas 414, Ahmmadkutty v. 
Moidutty, 

Note 4 

1. (1910) 8 Ind Gas 264 (266) (Mad), Venkatachalla Asari v. Suhranianiya 

Chetty. 

la (1888) 15 Gai 521 (525) : 15 lud App 123 : 12 Ind Jut* 210 : 5 Sar 172 (P Q), 
Sardharilal v. Ambika Prasad. 

(1922) A I R 1922 All 403 (404) : 44 All 607 : 68 Ind Gas 241, Bhikhari Das 
V. Abdullah. 

2. (1879) 1879 Bom P J 35, Balshasiri Gangadharbhat v. Hari Sadashiv. 

3. (1937) AIR 1937 Oudh 401 (402) : 168 Ind Gas 925, NihalChand v. Khushal 

Chand. 
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other persons is not governed by this Article. Whore, therefore, a 
suit is filed within the period prescribed by this Article against the 
person in whose favour the order is made, but on his representation 
other persons are added after the said period as being his benami- 
dars, the suit is not barred as against the latter under this Article.^ 

6. Court declining to pass an order— Article does not apply. 

— Wliere a Court declines to pass an order at all, this Article does 
not apply. ^ 

7. Order without jurisdiction — Article does not apply. — 

Where an order is passed witliout jurisdietion, it cannot be said that 
it is against any x)erson. Sucli an order need not be set aside ))y any 
suit. Tliis Article does not apjdy to a suit for reliefs refused to be 
granted by such an ordor.^ 

8. Order not under Order 21 Rules 98, 99 or 101 of the 
Civil Procedure Code— Article does not apply. — It has been said 
iuiNoto 2 ante that this Article applies only to suits con tern jdated 
by Rule 103 of Order 21 of the Code of Civil Procedure. In other 
words, this Article applies only to a suit by a person (not being 
the judgment-debtor) against whom an order has been made under 
Rules 98, 99 or 101 of Order 21 of the Civil Procedure Code.^ 
Where therefore tire order that has been passed against tlie plaintiff 
is not one falling within the said Rules, this Article will not apply. 
Thus a suit by a person against whom an order under Order 21 
Rule 95 of the Code has been made, is not governed by this Article.^ 

An order under Rule 98 or Rule 99 of Order 21 of the Code 
])resupposes an actual overt act of resistance or obstruction in the 
attempt by the Court to deliver possession, and an order under 
Rule 101 presupposes an actual dispossession of party. An order 
against a x)erson where there has been no atterax)t at all l')y the 
Court to deliver x^ossession“^ or whore there has been no overt act of 
resistance or obstruction^^ is not one under Rule 98 or Rule 99, and 

Notes 

1. (1908) 18 Mad L Jour 464 (464), Aiyyam Chctti v. Foongavanant. 

[See also (1910) G Iiid Gas G80 (680) (Mad), Otiruvappa Chetty v. 
Srinivasa Bao.] 

Note 6 

1. (1903) 27 Mad 26 (26), Meerudin Sail) v. Rahisa Bibi, 

Note 7 

1. (1905) 2 Cal L Jour 63 (S N), Tepra Pramanih v. Keharatulla Karain. 

Note 8 

1. (1924) AIR 1924 All 495 (500) : 46 All 693 : 83 Ind Cas 923 (F B), Sohha 
• llam Y. Tursi Bam. 

2. (1924) AIR 1924 All 495 (499) : 46 All 693 : 83 Ind Cas 923 (F B), Sohha 

Barn v. Tursi Bam. 

2a (1933) AIR 1933 Cal 246 (250) : 60 Cal 8 : 143 Ind Cas 381, Kiron Soshi 
Dasi V. 0 fficial Assignee of Calcutta, 

2b (1924) AIR 1924 Rang 261 (262) : 82 Ind Cas 865, T, C, Bose v. 0. R, 
Choudhury, 


Article 11 A 
Notes 
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consequently this Article will not apply to a suit by such person. 
Similarly an order against a person who has not been actually 
dispossessed is not one under Rule 101 and a suit by such person to 
enforce his rights is not governed by this Article.^ 

The order contemplated by Rules 98, 99 and 101 of the Code is 
an order passed after mvestigation into the merits of the case. An 
order therefore which has been passed without any investigation 
such as an order dismissing an application for default or non-prose- 
cution is not an order such as requires to be set aside by suit under 
Rule 103 of Order 21 of the Code. A suit by a person against whom 
such an order is passed is not governed by this Article.^ The 
question whether there has been an investigation depends upon the 
facts of each case. Where i)arties are present but do not adduce 
evidence on the date fixed for hearing after notice, it cannot be said 
that the order drawn is for default of appearance without inquiry.® 
Similarly where a party is present and adduces no evidence but the 

3. (1920) A I R 1920 Pat 553 (555) : 117 Ind Gas G34, Satyanarain Mulliclc v. 

Jinsi Sail. 

(1923) A I K 1023 Gal 601 (602, 603) : 50 Cal 311 : 84 Ind Gas 876, Atarmoyi 
Dasi V. Hanuinaiida Sen Choudhury. 

(1924) A I R 1024 Cal 07 (98) : 76 Ind Gas' 4.07, Pahal Ghorai v. Fazluddin 
Mahommad. (vl in possession raado an applicatioii under 0. 21 
R. 100 and the application was dismissed — A was actually subse- 
quently dispossessed and then he filed the suit: Held Art. IIA did not 
apply.) 

(1914) A I R 1014 Mad 121 (123) : 24 Ind Gas 771, Ayyakuiti Manhondan v. 
Periasamy Koundan. 

4. (1883) 12 Cal L R 550 (552), Pash Behari Bysack v. Budden Chunder Singh, 

(Case under the Code of 1859.) 

(1007) 0 Cal L Jour 362 (367), Knnj Behari Lai v, Ehandh Prashad Narain 
Singh. {Dismissal for default.) 

(1907) 34 Cal 401 (493) : 11 Cal W N 487, Sarat Chandra v. Tarini Prosad 
Pal. (Dismissal for default on petitioner applying for withdrawal.) 

(1917) A I R 1917 All 426 (427) : 39 Ind Cas 797, Ali Mahomed Shah v. Ram 
Narain. (Dismissal for default of appearance.) 

(1920) A I R 1920 Rom 64 (65) : 44 Rom 515 : 57 Ind Cas 426, Lakshimi- 
Shankar v. Ilanjabhai Usufally. (Declining to inquire.) 

(1917) A I R 1917 Nag*53 (54) : 45 Ind Cas 102 : 14 Nag L R 66, Bhimrao 
Patel V. Martand. (Dismissal for default or for non-prosecution is 
not an order within R. 103.) 

(1918) A I R 1918 Mad 554 (554) : 41 Ind Cas 640, V eyikatasuhha Peddi v. 
Chundi Lmga Peddi. 

(1933) 1933 Mad W N 924 (927), Chmna Brahmayya v, Chenu Y enkainma, 

(1922) AIR 1922 Cal 229 (233) : 68 Ind Gas 524, Nirode Borani Dasi v. 
M onindra N arayan . 

[See also (1926) AIR 1926 Nag 423 (424) : 22 Nag L R 94 : 97 Ind 
Cas 178, Wa7nandhar v. Kanipta Prasad. 

(1881) 4 All 131 (133) ; 1881 All W N 145, Beni Prasad v. Lachman 
Prasad. (Case under the Code of 1859.)] 

[But see (1920) AIR 1920 Pat 123 (124) : 58 Ind Gas 37 : 5 Pat L 
Jour 652, Paziuddin Hassain v. Bindesri Prasad. (Submitted 
wrong — Article 11 was applied to a case coming under R. 103 
of O. 21, C. P. C. and it was held that no investigation was 
necessary — Article llA was not referred to.)] 

5. (1913) 20 Ind Cas 369 (369) (All), Cha7idi Prasad v. Nand Kishore. 

(1911) 10 Ind Cas 401 (402) (All), Shagtm CJiand v. Mt. Shibbi, (15 Cal 621 
(P C), Followed.) 
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opposite party examines a witness and an order is i)assed, there is 
sufficient investigation to bring it within Order 21 Eule 98 or 
Eule 99 or Eule 101 as the case may be.® An order made vnthout 
opposition cannot be said to be an order without investigation 7 

The investigation is however restricted to the question of posses^ 
sion only and does not extend to questions of titled 

It has been held in the undermentioned case^* that the investi- 
gation must be one made on an application and not suo motu by the 
Court. In that case the bailiff reported to the Court that the 
delivery of possession was obstructed by a third person. The Court 
thereupon issued notices to the parties, hoard them and passed an 
order in favour of the decree-holder. More than a year thereafter 
the obstructor brought a suit to recover possession. It was held that 
the order passed by the Court was not one under Order 21 Eule 99 
of the Code and that therefore this Article did not bar the suit. 

Eule 101 of Order 21 of the Civil Procedure Code speaks of an 
order directing an applicant under Eule 100, to be put in possession. 
An order dismissing such an a])plication has, nevertlieless, also been 
held to be an order under Eule 101 for the imrposes of Eule 103 
which would be conclusive if no suit is filed within the time limited 
by this Article.^® 

A purchased in court auction a half-share of certain properties 
belonging to one G, and applied for actual possession thereof but 
was obstructed by B, He thereupon applied for being put in actual 
possession and the application was dismissed. More tlian one year 
thereafter he sued for possession of the said share. It was contended 
before their Lordships of the Privy Council that the purchaser of a 
share of a co-owner was not entitled in the obstruction proceedings^ 
to claim actual possession of the share and tliat the order should 
therefore be considered not to be one under Eule 99. Their Lord- 
ships overruled the contention and held tliat the suit was barred 
observing as follows : “The question, however, is not what the 
appellant might or ought to have asked, but what lie did ask. Now 
that he asked for actual possession and was refused under Eule 99, 
is certain. 

An order passed under Chapter 7 of the Presidency Small Cause 
Courts Act, 1882, cannot be an order under Eules 98, 99 or 101 
of the Civil Procedure Code and a suit to recover x^roporty after 
proceedings under Chapter 7 referred to above is not governed by 

6. (1935) AIR 1935 Cal 207 (267) : 155 Ind Cas 702, Bari Saday Saha v. 

Mahendra Narain Baj. 

7. (1935) AIR 1936 Cal 267 (267) : 155 Ind Cas 702, Bari Saday Saha v, 

Mahendra Narain Baj, 

(1937) AIR 1937 Oudh 400 (401) : 168 Ind Cas 919, Bal Kishen v. Mahom^ 
mad Hafiz, 

9. (1931) AIR 1931 liah 686 (687) : 132 Ind Cas 844, Millchi Bam v. Basant 
Singh. 

10. (1917) AIR 1917 Bom 133 (134) : 42 Bom 10 : 42 Ind Cas 73, Zipi^oo TalhO' 

V, Hari Supdu Vani. 

11. (1920) 68 Ind Cas 21 (22) : 16 Nag L R 103 (P C), Baldeo v. Kanhaiyalal. 
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this Article. The reason is that the said Rules presuppose that there 
has been a decree for possession or that immovable property has 
been sold in execution of a decree, while the proceedings under 
Chapter' 7 of the said Act arc not suits and the decisions therein are 
not consequently decrees. 

9. “To establish the right which he claims to the present 
possession of the property.’^ — The suit contemplated by Order 21 
Rule 103 and by this Article is not confined to a suit for possession, 
but is a suit to establish the right which the plaintiff claims to the 
present possession of the x>^’operty comjrrised in the order referred 
toA In tliis respect this Article differs from Article 11 ante, the suit 
contemplated by the latter being to establish the right of tlie plaintiff 
to full jrroprietorship.^ 

The right to present possession may, however, rest on complete 
proirrietorship or on a mortgage with i)osse8sion or on a lease or even 
on mere possession unexplained.^ It may be establishe^d without 
showing that, at the date of the summary order against him, the 
jdaintiff was in actnal possession of the i)roperty.^ 

A suit to enforce a mortgage lien is not one to enforce any right 
to possession at all; much less is it a right to present i)osses8ion. It 
is therefore not governed by this Article.^ 

A right to x^ossossion which may come info existence as a conse- 
quence of some other right being established, cannot be said to be a 
right to present xx)ssession.® Thus, where A resisted the delivery of 
I)ossession of x^i^operty to B under a decree and on B's application 
the obstruction was removed and x^ossession delivered, and, more 
than one year thereafter A sued to set aside the decree for fraud and 
for x^ossession, it was held that this Article did not a})ply.^ The claim 
for xiossession was not a claim for pi’esent possession but only a 

12. (1929) A I R 1929 Mad 69 (71) : 115 Iiid Gas 504, Hyder AU v. Amiruddin. 

Note 9 

la (1929) A T R 1929 Horn 379 (381, 382) ; 53 Bom GGS : 120 Ind Gas 362, 
Lalcshmayi Barnjee v. Dattatraya Barnkrishna. 

1. Under S. 269 of Codei of 1859 the words “establish the right” were used 

but it was held in 11 Bom 11 G R 174 (181) that they must be taken to 
mean “establish the right to present possession.” The x^esent Order 21 
Rule 103 of the Gode and this Article have given effect to this view. 

2. See Notes to Article 11 mite. 

3. (1874) 11 Bom II C R 174 (181), Bango Vithal v. Bikhivadas. 

(1929) AIR 1929 Bom 379 (381, 382) : 53 Bom 6G8 : 120 Ind Gas 362, 
Lakshman Barn jee v. Dattatraya Barnkrishna, 

(1920) AIR 1920 Lah 517 (520) : 1 Lah 57 : 51 Ind Gas 787, Chail Behari 
Lai V. Kidar Nath, 

4. (1021) AIR 1921 Mad 317 (318) : 44 Mad 227 ; 60 Ind Gas 109, Umii M^oi- 

din V. Pecker. 

5. (1901) 29 Gal 25 (28, 29), Bhiku v. Shujat Ali. 

6. (1927) AIR 1927 Bom 184 (187) : 101 Ind Gas 40 : 61 Bom 158, Rukhmabai 

Datusa y. Fakir sa Hanmantsa. 

7. (1927) AIR 1927 Bom 184 (187) : 101 Ind Gas 40 : 51 Bom 168, BnkJmdbai 

Datusa y. Fakirsa Hamnantsa. 
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consequential relief to the setting aside of the decree for fraud. The Article llA 

right to possession would arise only if the decree was set aside; Note 9 
otherwise not. Similarly, where A purchased in court auction a 
share of a member of a Mitakshara joint Hindu family in certain 
property but obtained possession of the whole of the property, but 
on the application of the other members it was re-delivered to them, 
whereupon A sued for partition and i^ossession of the share pur- 
chased, it was held by the High Court of Madras that this Article 
did not apply.® According to the Hindu law prevailing in Madras, 
the purchaser in court auction of a share of a co-parcener gets only 
an equity to obtain a partition and has no right to the present 
possession of any portion of the property i)urchasGd. The right to 
possession would arise only if partition is granted. A suit for parti- 
tion and for possession as a consequential relief is not therefore a 
suit for present possession within the meaning of this Article. The 
case w’ould be different in the Bombay Presidency where such 
purchaser becomes a tenant-in -common entitled to joint possession.® 

The case would also be different where the purchase is of a share of 
a member of Muhammadan family. Where an order is made against 
such a x)urchaser in delivery proceedings and ho sues more than one 
year after the date of the order for xmrtition and possession, the suit 
would be governed by this Article.^® The reason is that the i)ur- 
chasor is entitled in such cases to present possession even though it 
be a joint x^ossession index)Gndent of his riglit to obtain a x^artition, 
and his claim though for i)artition and i)Ossession is, in substance, 
one to establish a right to present x)ossession. 

The Article ax3plie8 only to suits by or against decree-holders 
and auction -x)urchasers as such, the cause of action being the adverse 
order passed in the obstruction or delivery proceedings. A obtained a 
rent decree against his tenant B and in execution thereof purchased and 
took x)Ossession of his holding and thereupon C ax>X)lied and obtained 
an order for re-delivery. More than a year afterwards, A sued G for 
ejectment on the ground that B had transferred a non-transferable 
holding to C who was consequently liable to be ejected under the 
rent laws apx>licable to the case. It was held that this Article did 
not ax^ply as the suit was not by the xdaintiff in his character as 
auction -xmrchaser, and as the cause of action had nothing to do with 
the adverse order passed against him in the prior x>roceedings.^^ See 


B. (1926) AIR 1926 Mad 683 (686) : 49 Mad 596 : 95 Ind Gas 209, Shunmugam 
Pillai V. Panchali Arnmal. 

[Slee ahoiim\) AIR 1926 ]\rad 232 (232) : 91 Ind Gas 963, Midhu 
Pillai V. Alagirisivarni Pillai.'] 

9. S^e observations in (1926) AIR 1926 Mad 683 (685) : 49 Mad 596 : 95 Ind 
Gas 209, Shunmugam Pillai v. Panchali Ammal. 

[See aUo (1901) 26 Bom 146 (149) : 3 Bom Li R 594, Bhimaj)pa v. 
Irrappa. (Explained in A I R 1926 Mad 683.)] 

^0. (1921) A I R 1921 All 92 (93) ; 60 Ind C‘AS 906, Ganpat Eaiv. Hnsaini Begum. 
(1926) A I R 1926 Gal 877 (B78) : 90 Ind Gas 576, AmUka Charan v. Ham 
Prasad* 


Lim. 65 
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aJso the undermentioned caso.^^ 

10. Effect of not filing suit within one year. — An order 
passed under Kules 98, 99 or 101 of Order 21 of the Civil Procedure 
Code is, subject to a suit which may be brought under Rule 103, 
conclusive. Where no such suit is tiled within the time limited by 
this Article, the order becomes finally conclusive with the result that 
the right of the party in whose favour it is made becomes conclu- 
sive.^®* The party against whom the order lias become conclusive 
cannot set up his right again to the property comprised in the order, 
either in a suit^ or even by way of defence to a suit to enforce the 
rights in pursuance of the order.^ A suit by such party after one 
year from the date of the order will be barred if it is in substance 
one for establishing the right to the present possession of the parti* 
cular x^roperty which was the subject of the order.® 


11. Starting point. — Time runs from the “ date of the order '' 
i.e. the order under Rules 98, 99 or 101 of Order 21 of the Code of 
Civil Procedure. Where a revision is taken against the order to the 
High Court and it is dismissed, time cannot be computed from the 
date of the order in revision.^ But the period during which the 
revision i)roceedings were pending may be excluded under Section 14 
of the Limitation Act, if the conditions requisite for the applicability 
of that Section are satisfied.^ 


12. (1929) AIR 1929 All 610 (G12) : 114 Ind Gas 725, Zafaryar Hasan v. Umar 
Daraz Ali Khan. (Following AIR 1926 Cal 377.) 

Note 10 

la (1920) AIR 1920 Lah 517 (520) : 1 Lah 57 : 51 Ind Gas 787, Chail Behari 
Lai V. Kidar Nath. 

1. (1924) A I R 1924 Bom 527 (528) : 86 Ind Ca.s 508, Laxman Sadashiv 

Govind Ganesh. 

(1927) A I R 1927 Cal 916 (917) : 106 Ind Gas 371, Devan Mandal v. Dhurha 
Knniar, 

2. (1889) 1889 Boin P J 17 (17), Minguel Antme Lopes v. Waman Lakshman. 
(1887) 10 Mad 357 (381), Achuta v. Mammavu. 

3. (1902) 26 Koin 730 (734, 735) : 4 Bom L R 513, Mahadev Ram v. £abi 

Ohimnaji. (Assignee from minor must sue within one year of assign- 
merit.) ■' ^ 

(1901) 26 Bom 146 (149) : 3 Bom L R 594, Bhimappa v. Irappa. 

(1920) 58 Ind Gas 21 (22) : 16 Nag L E 103 (P C), Baldeo v. Kanhaiyalal. 

(1925) 90 Ind Gas 827 (828) (Cal), Kumwd Charan Roy v. Sambhu Chandra 
Ghose, 

(1920) AIR 1920 Cal 842 (843) ; 59 Ind Gas 772, Motu Dasi v. Behari Lai. 

Note 11 

1. (1931) AIR 1931 Nag 17 (18) ; 130 Ind Gas 145 : 27 Nag L R 261* 

Lakshmandas v. Chunnilah 

2. (1931) A I R31931 Nag 17 (18) : 130 Ind Gas 145 : 27 Nag I> R 261>. 

hakshmandas V , Ghunnilal. 
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1 2.* To set aside any 
of the following sales : — 

(a ) sale in execution of 
a decree of a Civil 
Court ; 

(h ) sale in pursuance of a 
decree or order of a 
Collector or other offi- 
cer of revenue ; 

(c) sale for arrears of 
Government revenue, 
or for any demand 
recoverable as such 
arrears ; 

(d) sale of a patni taluq 
sold for current arre- 
ars of rent. 

Explanation. — In this 
article “patni” in- 
cludes any interme- 
diate tenure saleable 
for current arrears of 
rent. 

Synopsis 

1. Scope of the Article. 

2. Setting aside a sale, meaning of. 

3. Article has no application to the defence set up by the 

defendant in possession. 

4. Suit to set aside a sale on the ground of fraud. 

5. Sale in execution of a decree of a Civil Court. 

6. Effect of setting aside of, or reversal or modification of, 

decree after sale. 

7. Sale in pursuance of a decree or order of Collector or 

other officer of revenue — Clause (b). 

8. “Sale for arrears of Government revenue, or for any 

demand recoverable as such arrears” — Clause (c). 

9. Sale of patni for arrears of rent — Clause (d). 

10. Time from which period of limitation commences. 

« Act of 1877, Art. 12 and Act of 1871, Art. 14. 

Same as above. 


One year. When the Article 12 
sale is con- 
firmed or 
would other- 
wise have 
become final 
and conclu- 
s i V e had 
no such 
suit been 
I brought. 
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12 Other Topics 

Hote 1 Minor Not properly represented — Sale is nullity ... See Note 7, Pt. 4 ; 

Note 1 F-N (2) 

Minor rei^resented — Guardian’s negligence does not make sale void 

See Note 5 F-N (1) 

Period runs from date of coufirniation and not date of sale : Sec Note 10, Pt. 1 
Person not bound by sale — Article not applicable ... See Note 1, Pts. la, 1 

Sale for arrears of land revenue and sale for recovering Crown debts — Difference 

... See Note 8, Pts. 3 to 9 

Sale within jurisdiction — Merc irregularities not to be raised : See Note 8, Pt. 11 
Special provision by local Act — Article does not apply ... See Note 8 , Pt. 14 
Substance of relief and not form to be considered ... Sec Note 2, Pt. 1 

Voidable sale ... ... ... ... See Note 2, Pt. 2 

Void sale ... ... ... ... ... See Note 1, Pts. 2 to 5 

1. Scope of the Article. — This Article ap|)lies only to suits to 
set aside the sales referred to therein. A sale can be set aside by a 
person only when it can be said that it is binding on him unless and 
until it is set aside. This Article will not therefore apply to cases 
where the plaintiff would not he bound by the sale even if it were 
not set aside. It will apply only wdiere the plaintiff seeks to set 
aside the sale as one who would be bound by the sale if no such 
suit is brought.^ 

Act of 1859, Section 1, Clause 3. 

To suits to set aside the sale of any property, moveable or immoveable, sold 
under an execution of a decree of any Civil Court not 
Limitation of one estaVdished by Royal Charter, when such suit is main- 
year. Suits to set tainable; to suits to set aside the sale of an}’ property, 
aside sales under de- moveable or immoveable, for arrears of Government revenue 
crees or for arrears or other demand recoveralde in like manner; to suits by a 
of Government re- putneedar or the proprietor of any other intermediate 
venue, etc. tenure saleable for current arrears of rent, or other person 

claiming under him, to .s(‘t aside the sale of any x>utnee 
talook or such other tenure sold for current arrears of rent ; to suits to set aside 
the sale of any property, moveable or immoveable, sold in pursuance of any 
decree or order of a Collector or other Oflicor of Revenue — the period of one year 
from the date at which such sale was confirmed or would otherwise have become 
final and conclusive if no such suit had been brought. 


Article 12 — Note 1 

la. See the cases cited in Foot-Notes (1), (2) and (.3) V)elow. 

[See also (1898) 25 Cal 179 (180) : 24 Ind App 170 ; 1 Cal W N 639 : 7 
Bar 222 (P C), Mali Lol v. Karrahuldin. (Where there are 
two sales in execution of the same pro})erty and, after the first 
sale, no iiitere.st in the property is left for a second sale, there is 
no rn'.cessity, on the jiart of the first purchaser, to seek the 
cancellation of the second sale, within the meaning of Art. 12, 
Act .15 of 1877, the title acquired by him being unaffected by 
the second sale.)] 

(1807) 2 Agra 231 (232), Mungroo Sahoo v. Jeydar Shigh. (Do.) 

(18^)) 12 Cal 597 (599, (iOB), Prangour Mozoomdar v. Hnnanta Kumari* 

(1807) 2 Agra 284 (295), Bithul Bhut v. Lnlla Rajkishore. 

(1866) 1 Agra 111 (112), Bai Purdimun Kishen v. Boushun Singh. 

1. (1887) 11 Bom 119 (123), PareJeh Banchor v. Bai Vakhat. 

(1887) 11 Bom 130 (132), Vishnu Keshav v. Bamchandra Bhaskar. 

(1875) 12 Bom H 0 R 15 (10, 17), Kushaha Sankroji v. Fitambardhari, 

(1867) 5 Bom H C R A C 139 (143, 144), Lalchand Amhaidas v. Sakharam 
Chandrahhai. (Overruling 2 Bom H C R 19.) 
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Now a person may not be bound by a sale — 

1. either because be is not a party to the decree or proceed- 

ing in which the sale is held, or 

2. because the sale itself is null and void and without 

jurisdiction. 

In the first case, the sale cannot in fact be set aside by the third 
party because as between the parties to the decree or other proceeding 
the sale will be valid and binding. In the latter case there is nothing 
to be set aside. The plaintill’ can, in such cases, get a declaration 
that his interests are not affected by the sale,^ and even if he sues to 


(1876) 1876 Bom P J 75, Vishvanath v. Vinayak, 

(1877) 1877 Bom P 3 286, Skivrudhrappa v. Shidiingappa. 

(1888) 7 Bom 188 (190, 191), Trimbak Baica v. Narayan Bawa. (Where 
trust proi)erty in the hands of the judgment-debtor was attached and 
sold, the sale being a nullity, Article 12 has no application.) 

(1885) 9 Bom 169 (172), liupa Jagshei v, Krishnaji Gomnd. (Sale of trust 
property in execution against trustee po^rsonally void — Suit by suc- 
ceeding trustee is not to set aside sale but to recover possession and is 
governed by Article 144.) 

(1888) 1888 All W N 154 (154), Tota Bam v. Cham Sukh. 

(1888) 5 All 614 (615) : 1883 All W N 165, Nathu v. Badridas. 

(1897) 19 All 808 (809) : 1897 All W K 71, Bamr Ah v, Kedar Nath. 

(1904) 26 All 34.6 (852, 858) : 1904 All W N 35 : 1 All L Jour 58, ^Jioala 
Sakai v. Maaiat Khan. 

(1928) AIR 1928 All 868 (865) : 50 All 686 : 118 Ind Gas 725, Bulaki Das 
V. Kesii. (Sale null and void — No need to sot aside.) 

(1864) 1864 Suth W R (Gap) 822 (828), Bebee Athuroonissa v. Bughoonath 
Banerjee. 

(1865) 2 Sutli W R 55 (56), Bebee Siiboorun v. Golam Nnjee. 

(1866) 6 Suth W R 296 (29(5), Miiddun Mohun Tewari v. J oykoomari Bihi. 

(1867) 7 Suth W R 252 (255), Butnesmr Kundoo v. Majeda Bebee. 

(1867) 7 Suth W R 256 (257) : Beng L R Sup Vol 648 (F B), Baboo Jodoo- 
nath V. Badhamonee Dossee. 

(1872) 17 Suth W R 429 (429, 480), Bheem Goyalke v. Khoobun Sahoo. 

(1873) 20 Suth W R 165 (165), Gedroo Sircar v. Bekaree Ball. 

(1879) 9 Cal L R 18 (20), Kali MoJnm Chuckerbutty v. Ana7ida Moni Dabee. 

(1911) 11 Ind Gas 70 (76) (Lah), Saif-ttd-din v. Ilansraj. 

(1922) 67 Ind Gas 894 (898) (Lah), Tara Chand, v. Abdul Aliad, 

(1988) AIR 1938 Lah 10 (11) ; 140 Ind Gas 534, AUilkh Baj v. Nanak. 

(1882) 4 Mad 178 (179), Venkata Narasiah v. Subbamma. 

(1888) 5 Mad 54 (58), Sadagopa v. Janiuna Bhai Aimnal. 

(1885) 7 Mad 512 (514), Haji v. Aiharaman. (Where Karnavan is not sued 
in a representative capacity, a suit by the other members to set aside 
the sale is not governed by this Article as the sale is not binding on 
them.) 

(1887) 9 Mad 460 (463), Nila Kandan v. Thandanitna. 

(1895) 18 Mad 478 (479), N arasiniha Naidit v. Ba7nasami. 

(1897) 20 Mad 118 (120) : 7 Mad L Jour 52 B), Kader Hussain v. Hussain. 

[But see (1924) AIR 1924 Mad 137 (139) : 77 Ind Gas 631 : 47 Mad 
525, Paramasiva TJievar v. Pulukaruppa Thevar. (Observa- 
tions casual and obiter.) 

• (1926) AIR 1926 Oudh 501 (502) : 94 Ind Gas 927, Lachmi Narain 

V. Mt. Nazeer Fatima. 

(1916) AIR 1916 Pat 315 (316) : 36 Ind Gas 681, Bam Khelawan 
Pande v. Asgar AU.'] 

2.(1896) 18 All 141 (145)': 1896 All W N 9, Shirin Begam v. Agha AU 
Khan. 

(1887) 11 Bom 429 (432), Shivaji Yesji Chawan v. Colloctm^ of Eatnagiri. 


Article 12 
Note 1 
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Article 12 
Note 1 


set aside such a sale it will be regarded as being in effect a suit for 

(1919) AIR 1919 Bom 61 (62) : 43 liom 412 : 61 lud Cas 18, Mir Kha 
Imamhha v. Bhagirathi Mahadav. 

(1914) AIR 1914 All 551 (552) : 24 Iiid Cas G95, Sita Ram v. Subheda Kuar, 

(1887) 11 Bom 180 (132), Vishnu Keshav v. Hamchandra Bhaskar, 

I (1888) 12 Bom 18 (22) : 12 Ind Jur 189, Daji Hiniat v. Dhirajram Sadurarn. 

(1918) AIR 1918 Lah 330 (332) : 48 Ind Oas 399 ; 1918 Pun Ro No. 113, 
Hira Singh v. Ghulatn Qadir. (Minor not properly represented in 
suit — Decree is not valid — Court has no power to execute decree bj’ 
sale of minor’s property — Suit by minor to set aside sale — Art. 144 
and not Art. 12 applies.) 

(1917) AIR 1917 Mad 016 (619) : 84 Ind Cas 428 : Moothetuth Kanari v. 
Hari Sheyioy. (Where a person of unsound mind is not properly 
represented.) 

(1916) AIR 1916 Mad 33 (35) : 38 Mad 1076 : 29 Ind Oas 314, Pasumarti 
Payidanna v. G, Lakshminarasamma. (The fact that the decree is 
valid is no ground of distinction. If in execution proceedings the 
minor as legal representative is not properly represented the sale is a 
nullity and need not be set aside under this Article.) 

(1922) AIR 1922 Lah 44.7 (448) : 67 Ind Cas 547, Alavi Din v. Allah Dad. 
(Do.) 

(1893) 15 All 324 (326) : 1893 All W N 140, Balwant Rao v. Muhaviniad 
Husain. 

(1922) AIR 1922 Pat 445 (445, 446) : 70 Ind Cas 714, I^Johammad Waheed 
V. Alt. Sunder Basi Koer. (Revenue sale without jurisdiction — Real 
owner is not affected.) 

(1924) AIR 1924 Pat 504 (505) : 78 Ind Cas 303, Mohammad Idris v. 
Lachumandas. 

(1869) 12 Suth W R 276 (277), Srec7n'nnt Ball Ghose v. Sharna Soo7idaree 
Dassee. 

(1869) 12 Suth W R 311 (311, 312) : 3 Beng L R App 144, Munjina Khatook 
V. Collector of Jessore. 

(1898) 25 Cal 876 (879, 880) : 2 Cal W N 360, Ilarkhoo Singh v, Bunsidhur 
Singh . 

(1923) A I R 1923 Cal 428 (429) : 70 Ind Cas 869, Dhirendra Krishna v. 
Mohendra Nath. 

(1916) AIR 1916 Cal 582 (587, 592) : 31 Ind Gas 965, Krishen Doyal Gir v. 
Irsliad. All Khan. 

(1928) A I R 1928 Cal 722 (727) : 117 Ind Oas 552, Krishna Chandra v. 
Palma Dhan Bhandar Co. Ltd. 

(1870) 13 Suth W R 3S1 (385, 386, 390) : 5 Beng L R 135, Baboo Bar Gopal 
Doss V. Ram Gopal Sahee. 

(1924) A I R 1924 Cal 839 (844) : 51 Cal 776 : 78 Ind Cas 601, Bilas Chandra 
V. Rajendra Chandra.. (Sale is nullity if there are no arrears of 
revenue. Section 33, Bengal Land Revenue Sales Act has no applica- 
tion to such cases.) 

(1907) 5 Gal L elour 638 (640, 641), Elokeshi Dasi v. Ahinash Chandra Bose. 

(1907) 34 Cal 241 (245, 247) : 5 Gal L Jour 385, Sha'm Lai Mandal v. 
Nihnani Das. 

(1907) 34 Cal 811 (820, 821) ; 5 Cal L Jour 696 ; 11 Cal W N 756 : 2 Mad L 
Tirn 371 (P B), Puma Chandra v. Dinabandhu. 

(1923) AIR 1923 Cal 13 (16) : 72 Ind Cas 698, Lalit Alohan Sen v. Mano- 
ranjan Ghose. 

(1914) AIR 1914. Cal 554 (555) ; 22 Ind Cas 95, Bepin Behary Bera v. Sashi 
Bushan. 

(1907) 5 Cal L Jour 686 (6S6, 687), Sookan Sahu v. Lala Badri Narayan. 
(Article 120 applies to such a case.) 

(1897) 1 Cal W N 616 (518), SarodaCharan Bandopadhyaya v. Kista Mohun 
Bhatacharjee. (Do.) 

(1913) 18 Ind Cas 381 (382) (Bom), Premraj v. Javarmal.^ (Where the real 
heir is not made a party to a suit brought by a creditor against 
deceased’s estate, the decree and sale are nullities.) 
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such a declaration.^ Further, in such cases the plaintiff can ignore 
the sale.'* Where lie is dispossessed by the purchaser he may bring 
a suit for possession disregarding the sale altogether and his suit 
would be governed by Article 142, or some other Article and not by 
Article 12.® 


(1929) A I R ,1929 Cal 454 (45e) : 5r> Cal 180 : 117 Ind Cas 534, Oiribala 
Dassi V. Kedar Nath. (Where the transfer of a tenure is complete l)efore 
issue of the certificate under the Public Demands Recovery Act and 
the transferee is not named in it, the sale is a nullity.) 

(1921) 60 Ind Cas 529 (531) (Pat), (Ihanshyain Ghaudhury v. Ikisdeb Jha. 
(Whor(! sale is in contravention of S. 16S, Bengal Tenancy Act, the 
sale is void. Suit to declare such sale void is governed by Art. 120.) 
(1903) 5 Born L R 952 (953), Daito v. Ganesh., 

[But see (1907) 34 Cal 787 (812) : 11 Cal W N 745, llari Charan 
Singh v. Ch'itndra Kumar Dey.'] 

3. (1898) 25 Cal 179 (186) : 24 .Tnd App 170 : 1 Cal W N 639 : 7 Sar 222 (P C), 

Moti Lai V. Karrah'iddhi. 

(1907) 84 Cal 811 (819) : 5 Gal L Jour 696 : 11 Cal W N 750 : 2 Mad L Tim 
371 (-F B), Puma Chandra v. Dinahandhu. 

(1868) 9 Suth W R 199 (199, 200), Jiadha Koonwar v. Jankce Koonwar. 
(1887) 11 Bom 119 (123), Parckh Panchor v. Rai Vakhat. 

(1913) 86 Mad 883 (884) : J8 Ind Cas 96, Ananiarazugaru v. Narayana 
Razugaru. (Article 120 was held applicable to such a declaration.) 
(1871) 22 Suth W R 196 (198), Ranee Madhuh Bukshee v. Radha Madhuh 
Mozoorndar . 

(1926) A I R 1925 Cal 1148 (1149) : 90 Ind Cas 40, Ahmad Yar Khan v. Dina 
Nath Sadhu Khan. (When tlie sale under the Bengal Land Revenue 
Sales Act is a nullity, there is no need to set it aside and S. 83 of the 
Act, and Article 12 of the Limitation Act, are not applicable to such a 
sale.) 

(1929) A I H 1929 All 673 (673) : 119 Ind Oas 852, Natha Ram v. Rayn Gir. 
(Sale null and void.) 

(1910) 8 Ind Cas 374 (375) : 13 Oudh Gas 297, Ohauharja Bakshv, M t. Kaniz 
Fatima Bihi. (Do.) 

(1897) 19 All 308 (309) ; 1897 All W N 71, Nazar Ali v. Kedar Nath. (Do.) 
(1891) 18 Cal 526 (533), iJakhina Churn v. Bilash Chunder Roy, (Sale void 
for want of jurisdiction.) 

[.STc 3 (1921) A I R 1921 Pat 193 (199) ; 6 Pat L Jour 373 ; 62 Ind 
Cas 962 (F B), Hare Krishna Sen v. Unieshchandra IhUt. (Do.) 
(1887) 11 Bom 429 (432, 433), Shiva ji Yesji Chawan v. Collector' of 
Rainagiri. (Do.) 

(1894) 16 All 5 (9) : 1893 All W N 141, Chunni v. Lala Ram. (Do.) 
(1916) A 1 R 1916 I'at 375 (381) : 35 Ind Cas 404, Jahnavi Prasad 
Singh v. Gharharan Dubey. (Do.) 

(1927) AIR 1927 Cal 781 (782) : 54 Cal 624 : 105 Ind Cas 193, 
Umamoyee Da..sya v. J atan Betira. (Do.) 

(1885) 12 Cal 807 (311), Ram Tjall Moifra v. Bama Smidari. (Do.)] 

4. (1906) 82 Cal 296 (312) : 32 Ind App 23 : 9 Cal W N 201 : 2 All L Jour 71 : 7 

BomLRl : 1 Gal L Jour 584 ; 8 Sar 734 (P C), Khiarajmal v. Daim. 

5. (1911) 11 Ind Cas 76 (76) (Lah), Saif-un-din v. Hansraj. 

(1907) 34 Cal 711 (717) : 34 Ind App 138 : 4 All L Jour 467 : 9 Bom li R 
743 : 6 Cal L Jour 17 ; 11 Cal W N 817 : 17 Mad L Jour 358 : 2 Mad 
L Tim 397 (P C), Ananda Pershad v. Prasannanwyi Dasi. 

• (1907) 34 Cal 811 (819) : 11 Cal W N 756 : 5 Gal L Jour 696 : 2 Mad L Tim 
371 (F B), Puma Chandra v. Dinahandhu. 

(1867) 7 Suth W B 256 (257) : Beng L R Bui> Yol 643 (F B), Baboo Jadoonath 
Choicdhry v. Radhonionec Dassee, 

(1867) 7 Suth "W R 262 (255>), Rutnessur Kundoo v. Majeda Bebee. 

(1868) 9 Suth W R 199 (199, 200), Reidha Koonwar v. Jankee Koonwar, 


Article 12 
Motel 
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Article 12 2. Setting aside a sale, meaning of. — Whether a suit 

Hote 2 instituted is for setting aside a sale or not is to be decided not 

from the form of the relief but from a consideration of the substance 
of the relief sought by the jilaintiff.^ It has been seen already 
that if the sale is a nullity which the plaintiff may disregard, this 
Article will have no application even if the jilaintiti' in terms seeks 
to set aside the sale, as there is in reality nothing to set aside. If 
however the sale is only voidable at the instance of the plaintiff, he 
cannot avoid the application of this Article by seeking reliefs which 
though different are inconsistent with the validity of the sale.^ “The 
Limitation Act protects bona fide purchasers at judicial sales by 
providing a short limit of time within which suits may be brought to 
set them aside. If the protection is to be confined to suits which 
seek no other relief than a declaration that the sale ought to be set 
aside, and is to vanish directly some other relief consequential on the 
annulment of the sale is sought, the ])rotection is exceedingly small 
, . , . both the letter and the spirit of the Limitation Act require 
that this suit, when looked on as a suit to set aside the sale, should 


(1875) 24 Suth W R 802 (802), Tonoo Ram Gomiin v. Mohessur Gossain. 
(1881) 1881 All W N 109 (110), Mir Khan v. Kadam Singh, (Where the suit 
is by a Hindu son for possession of his share of anccistral property 
froTu a purchaser of his father’s interest in execution of a decree 
against the latter alone, Art. 12 is not applicable.) 

(1904) 26 All 840 (852, 858) : 1904 All W N 35 : 1 All L Jour 58, Jwala 
Sahai v. Masiat Khan. 

(1924) AIR 1924 Lah 896 (897) : 71 Ind Cas 822, Azivi Khan v. Karim. 
(1897) 20 Mad 118 (120) : 7 Mad L Jour 52 (F B), Radar Husain v. Husain 
Sahib, 

(1929) AIR 1929 All 678 (678) : 119 Ind Cas 852, Natha Earn v. Ram Qir. 
(1928) A I R 1928 All 863 (865) : 50 All 686 : 118 Ind Cas 725, BulaU Dat 
V. Kesri. 

(1871) 15 Suth W R 311 (811, 812) : 7 Beng L R 285, Lalla Goondur hall v. 
H uhcehoonissa. 

(1981) A I R 1981 Mad 724 (725) : 184 Ind Cas 184, Kooioorlingam Pillai v. 
Semiappa Reddiar. (Want of notice as required by S. 112 of the 
Madras Estates Land Act makes the .sale a nullity.) 

(1935) A I R 1985 P C 139 (148) : 14 Pat 611 : 62 Ind App 224 : 157 Ind Cas 
485 (P C), Kedar Nath Goenka v. Bam Narain Lai. 

Note 2 

1. (1886) 9 Mad 57 (60) : 9 Ind Jur 885, Sivarama v. Suhramanya. (Where the 

plaintiff admits the validity of the sale but only claims a portion of 
sale proceeds, this Article has no application.) 

2. (1901) 25 Bom 337 (352) : 27 Ind App 216 : 5 Cal W N 10 : 2 Bom L R 927 : 

10 Mad L Jour 358 : 7 Sar 789 (P C), Malkarjun v. Narhari. 

(1920) A I R 1926 Mad 1190 (1192) : 93 Ind Cas 31, Narayana Naicken v. 
Veil ka tasami N ai cken , 

(1866) 5 Suth W R 123 (124), SreemtiUy Dossee v. Sheebanee Bahia, 

(1874) 22 Suth W R 84 (86, 87), Ram Kanth Chowdhry v, lialee Mohun 
Milker jee. 

(1883) 5 All 573 (576) : 1888 All W N 158, Farshadi Lai v, Muhammad 
Zain-ul-abdin. (Plaintiff cannot obtain possession of the properties 
sold at the sale without getting the sale itself set aside which relief is 
barred under this Article.) 

[See also (1919) AIR 1919 Pat 574 (575, 576) : 74 Ind Cas 502^ 
Baldeo Singh v. Meghu Singh. 
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fall within the prohibition of the Article.”^ Thus, if the representa- 
tives of a deceased mortgagor, bound by a sale, bring a suit for 
redemption, it will be considered in effect to be a suit to set aside 
the sale.^ Similarly, where a minor impeaches a sale on the ground 
of fraud or collusion on the part of his guardian who represented 
him in the execution proceedings, but brings a suit for possession, 
such a suit would be a suit really to set aside the sale.^ Where the 
plaintiff prays for possession of the property purchased by him or in 
the alternative for refund of the purchase money, the suit is in effect 
one to set aside the sale.® 

3. Article has no application to the defence set up by the 
defendant in possession. — The Limitation Act applies only to 
the institution of suits, and has no application to the defence set up 
by the defendant.^ Thus, where the defendant was in possession on 
the date of the suit and the plaintiff filed the suit to enforce his 
rights under a sale hold by the Court, the defendant was held not 
barred by virtue of this Article from contending that the sale was 
invalid^ even though a suit by him to set aside the sale had been 


(1028) A I R 1028 Pat 015 (017, 618) : 8 Pat 122 : IIB Ind CaB 081, 
Baldeo Das Birla v. Jjal Niimani Nath. (A Biiit for a declara- 
tion that a rent sale was not so in fact and did not pass the 
tenure is in effect one to set aside the sale and this Article is 
applicabl(.n)] 

3. (1901) 25 Porn 337 (352) : 27 Ind App 210 : 2 Bom L ,R 927 ; 5 Cal W K 10 

10 Mad h Jour 308: 7 Sar 739 (P C), MaXkarjun v. Narhari. 

(1916) AIR 1916 Pat 315 (310) : 36 Ind Cas 681, Ilatn. Khelawan v. Asgar 
Ali. (If in order to restore a property to plaintiff it is necessary to set 
aside the sale, the Ctjurt will, subject to this Article, set aside the sale 
even if there is no prayer to set aside the sale.) 

4. (1929) AIR 1929 Pat 323 (324) : 116 Ind Cas 543, Bhan Prasad v. Bhirgu 

Nath. 

(1908) 6 Cal L Jour 719 (72()) : 11 Cal W N 1078, Bavi Taran Goswami v. 
liem esivar M a ha . 

(1917) A I K 1917 Pat 352 (353) : 37 Ind Cas 833, Ban jit Prasad v. Bam- 
jaihan Pandey. 

(1917) AIR 1917 Pat 693 (694) : 34 Ind Cas 288 : 1 Pat L Jour 180, Bhola 
Jhav. Kali Prasad. 

(1902) 12 Mad L Jour 390 (391), Kuttan Nair v. Krishnan Mussad, 

5. (1920) AIR 1920 Lah 417 (418) : 1 Lah 27 : 55 Ind Cas 833, Imam Din v. 

Pur an Chand. 

6. (1886) 10 Bom 214 (217), Mohamed Sayad. Phaki v. No-vroji Bala Bhai. 

Note 3 

1. (1921) A I E 1921 Bom 257 (258, 259) : 45 Bom 45 ; 59 Ind Cas lid, Mahadev 

Narayan v. Sadashiv Keshao. 

(1922) 67 Ind Cas 894 (898) (Lah), Tara Chand v. Abdul Ahad. 

(1916) AIR 1916 Lah 229 (229) : 32 Ind Oas 485 : 1916 Pun Re No. 1, 
Gokal Chand v. Niadar Mai. 

[See also (1926) AIR 1926 Bom 33 (34) : 91 Ind Cas 426, Dodbasappa 
Dharmappa v. Pradhanappa Ve7ikappa.] 

[But see (1911) 10 Ind Cas 90 (93) (Gal), Bamsona Choudharani v. 
N abakumar Sinha.] 

2. (1921) AIR 1921 Bom 257 (258) : 59 Ind Oas 118 ; 45 Bom 45, Mahadev 

Narayan v, Sadashiv Keshav. 

(1907) 30 Mad 444 (445) : 17 Mad L Jour 294, Venkatachalapathi Aiyar v. 
Bobert Fischer. 


Article 12 
Notes 
2—3 
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dismissed as time -barred.® 

4. Suit to set aside a sale on the ground of fraud. — See 

also Section 18 ante and Article 95 infra. 

According to the general principle of law, this Article will not 
api)ly wliere anotlier more specific Article is apidicaldo to the case. 
Where a sale is sought to be set aside on the ground of fraud, the 
suit will be governed by Article 95 ifif ra and not this Article,^ It 
has been held that this Article is intended to protect only bona fide 
purchasers at judicial sales by providing a short limit of time within 
which suits may be brought to set them aside,^ 

5. Sale in execution of a decree of a Civil Court. — In what 

cases does a suit lie to set aside a sale in execution of the decree of 
a Civil Court? In order to answer this question it is necessary to 
refer to the following provisions of the Code of Civil Procedure : — 

Section 47 of the Code provides that “all questions arising between 
the parties to the suit in which the decree was passed, or their repre- 
sentatives, and relating to the execution, discharge or satisfaction of 
the decree, shall i)e determined by the Court executing the decree 
and not by a se par ate suit. 


[See also (1907) 30 Mad 248 (249), Bamanasari v. Muthusioami NaiJi.'i 
[But see (1929) AIR 1929 Cal 409 (411) : 50 Cal 902 : 120 Ind Cas 
151, Ananda Chandra v. Jhiilon Singh. (But whore the 
remedy of the defendant is provided for in the Act itself and the 
defendant fails to adopt the remedy, the sale Ijocomos final.)] 

3. (1916) A 1 R 1910 Lab 229 (229) : 32 Ind Cas 485 : 191.6 Pun Re No. 1, Gohal 
Chand v. Niadar Mai. 

Note 4 

1. (1886) 9 Mad 457 (460), Venkatapathi v. Suhramanya, 

(1911) 34 Mad 143 (150) : 7 Ind Gas 60, Venhatasuryariarayana J agapathi- 
rajn v. Gtiluguri Bapiraju, 

(1884) 6 All 406 (414) : 1884 All W N 140, Natha Singh v. Jodha Singh. 

(1887) 11 Bom 119 (123, 125), Parekh iiayichor v. ilai Vakhat. 

(1878) 3 Cal 300 (302, 303), Bhoohan Chunder Sen v. Bamsoonder Surma. 

(1907) 84 Gal 241 (245) : 5 Cal L J 385, Shamlal Mandal v. Nilmany Das. 

(1909) 4 Ind Cas 70 (71) (Cal), Panch Kouri Ghosh v, Prangopal Mukerjee* 

(1926) A I R 1926 Pat 401 (403) : 96 Ind Cas 529 : 5 Pat 759, Bamishwar 
Narain Singh v. Mahahir Prasad. 

(1926) A 1 R 1926 Pat 47 (48) : 90 Ind Cas 325, Bameswar Narayan Singh 
V. Mahahir Prasad. 

(1933) AIR 1933 Pat 478 (480): 149 I.C. 129, Madho Saran v. Manna LaL 

(1870) 2 N \V P II G R 180 (181), Sheo Sahae Pandey v. Mt. Batta 
Beehee. (Where there is no fraud this Article will apply.) 

(1881) 1881 All W N 38 (39), Pam Sarup v. Baghunandan. (Do.) 

2, (1886) 9 Mad 457 (460), Venkaiopathi v. Suhramanya. 

(1901) 25 Bom 337 (362) : 27 Ind App 216 : 5 Cal W N 10 : 10 Mad L Jour 
368 : 2 Bom L R 927 : 7 Sar 739 (P C), Malkarjun v. Narhari. 

(1907) 84 Cal 241 (245) : 5 Cal L Jour 385, Shamlal Mandal v. NilmajiiDas. 

Notes 

1, Suit was held barred in the folio whig cases as being by a party to the 

previous suit : — * , 

(1926) AIR 1926 Lab 490 (493) : 97 Ind Cas 181, Bansi Dhar v. Muham^ 
mad Buleman. 



To SET ASIDE CERTAIN SALES 1035 

Order 21 Kule 92 of the Code provides as follows : 

‘M. Where no application is made under Rule 89 or Rule 90 or 
Rule 91, or where such application is made and disallowed, the Court 
shall make an order confirming the sale, and thereupon the sale shall 
become absolute, 

“ 2. Where such application is made and allowed, and where, in 
the case of an application under Rule 89 the deposit required by that 
Rule is made within thirty days from the date of the sale, the Court 
shall make an order setting aside the sale. 

Provided that no order shall he made unless notice of the 
application has been given to all persons affected thereby. 

“3. No S 2 iit to set aside an order jnade under this Rule shall be 
brought by any person against whom such order is inade.”'^ 

(1920) A I R 1920 Nag 207 (270) : 92 lud Cas 241, Sadashco v. Karim. 
(But where minor is represented, the fact that the guardian was 
negligent does not render the sale void. Hence a suit to set aside the 
sale is barred by 8. 47.) 

(1894) 10 All 5 (9) : 1898 All W N 141, Chunni v. Lala Ham. 

(1917) AIR 1917 P C 121 (128) : 41 Mad 408 : 45 Ind App 54 : 44 Ind Cas 
855 (P C), Ganapathi MudaUar v. Kri.slmamachnriar. 

(1918) A I R 1918 Lah 182 (188) : 48 Ind Cas 712, Pala Singh v. Ilarnama. 
(1882) 5 Mad 217 (219), Viraraghava Ayyangai v. Venhatachar yar , 

(1921) AIR 1921 Bom 285 (288, 280) : 45 Born 174 : 58 lud Gas 281, Bhai- 
chand Kirparam v. Ranchhoddas. 

(1905) 82 Cal 091 (090) : 1 Gal L Jour 800, Barhamdeo Narayayi Singh v, 
Bibi Basal Bandi. (Section 47 will bar a suit to set aside a sale under 
the Bengal Public Demands Recovery Act.) 

(1920) AIR 1920 Gal 107 (108, 109) : 91 Ind Gas 790, Basanta Kumar v. 
BLerendra NatJt. (Under the Bengal Public Demands Recovery Act a 
suit to set aside the sale on any of the grounds, which could be taken in 
an application to set aside the sale unde>r 8. 22 of the Act, is barred.) 
(1899) 22 Mad 847 (849) : 9 Mad L ,3 our 98, Mayan Bathuii v. Pakuran, 
(1908) 30 All 146 (148) : 1908 All W N 49 : 5 All L .'Jour 121, Kishan v. JJmrao, 
(1904) 1 All L Jour 360 (803), Mangli Prasad v. Pali Bam, 

(1905) 2 All L Jour 128 (124), Madan Jifakiind Ball v. Jamna Kaidaptcri, 
(1915) AIR 1915 All 70 (72) ; 87 All 105 : 27 Ind Gas 795 (F B), Lai 
Bahadur Singh v. Abharan Singh. 

(1912) 14 Ind Cas 780 (781) (Bom), Sahadu Manaji v. Devlya Jaha Makar, 
(1906) 28 All 681 (082) : 8 All h Jour 450 : 1906 All W N 200, Gaya Prasad 
Misir v. Bayidhar Singh. 

(1908) 35 Cal 01 (60) : 0 Gal L Jour 820 : 11 Gal W N 1011 (P B), A.shutosh 
Sikdar v. Bihar i Ball. 

(1916) AIR 1910 Lah 190 (198): 88 Ind Cas 802: 1910 Pun R^i No. 18, 
Mehr Baksh v. Sanjhe Khan. 

(1907) 30 Mad 313 (315) : 17 Mad L Jour 163 : 2 Mad L Tim 181, MmUiu v. 
Karuppan. (Though the property may have been purchased by a 
stranger.) 

(1903) 30 Oal 142 (147) : 7 Cal W N B05, Golam Ahad v. Judhisier Chandra, 
[But see (1917) AIR 1917 Mad 318 (320) : 39 Mad 1031 : 32 lud Gas 
^ 391, Seshagiri Boo v. Tangaturi J agganadham. (Suit assumed 

to lie and Article 12 applied— Submitted not correct.) 

(1920) AIR 1920 Lah 417 (418) : 55 Ind Cas 833 : 1 Lah 27, Imam 
Din V. Pur an Oiand. (Do.)] 

2. (1907) 29 All 196 (202) : 34 Ind App 87 : 9 Bom L R 83 : 5 Gal L Jour 138 : 
11 Cal W K 393 : 17 Mad L Jour 112 : 2 Mad L Tim 47 (P 0), 
rajmati Teorain v. Akhar Husain, 


irtiole 12 
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Article 12 
Note 5 


It follows tha-t it is only in cases not falling within the prohibi- 
tions referred to above that a suit may lie to set aside a sale in 
execution of a decree. 

Illustrations. 

1..4 obtained a money decree against B, a Hindu father, and, 
in execution of the decree brought the properties belonging 
to the joint family of B and his sons to sale. G purchased 
the properties in court auction. II s son D filed a suit for 
getting the sale set aside on the ground that he was not a 
party to the suit against B and that the sale is not binding 
on the family property. It was held that the suit was 
maintainable and that it was governed for purposes of limita- 
tion by this Article. The prohibition under Section 47 does 
not apply as D was not a party to the suit against A. The 
auction sale of family property in ex6)Cution of a decree 
against the father of a Hindu family will cover not only the 
father’s share but the sons’ shares as well and the sons who 


(1930) A I R 1930 All 556 (557) : 128 Ind Gas 231, Mi. Indar Koer v. Shah 
Dkarani Narain. 

(1930) A I R 1930 All 578 (579) : 123 Ind Gas 755, Chiraunji Lai v. Ishtvar 
Das, 

(1902) 26 Born 40 (42) : 3 Bom L R 403, Damoda?- Bhaushel v, Trimbah 
Vinayak. 

(1919) AIR 1919 Cal 411 (413) : 51 lud Gas 972, Jagdish Bhaitacharji v. 
Jkinia Sundari Dasya. 

(1915) AIR 1915 Mad 150 (155) : 26 Ind Gas 369, Grace Uosamund Rhodes 
V. Padntanabha Chettiar. 

(1928) AIR 1923 Mad 1133 (1139) : 113 Ind Gas 873, Memakshi v. 
Falaniappa Thevan. 

(1929) AIR 1929 Lah 618 (619) : 119 Ind Gas 431, Radhi v. Buta MaL 
(1929) AIR 19-29 Nag 130 (131) : 25 Nag L R 58 : 118 Ind Gas 49, Tuka 
Rain V, Sakharamsa. 

Once the sale is confirmed, the purchaser gels a good, title to the property 
and is not liable to be redeemed subsequently by the mortgagor : 

(1907) 30 Mad 313 (315) : 17 Mad L Jour 163' ; 2 Mad L Tim 181, Muthu v. 
Karuppan. 

(1896) 18 All 325 (327, 328) : 1896 All W N 94, Tara Chand v. Imdad 
Husain. 

(1915) A I R 1915 All 70 (72) : 37 All 165 : 27 lud Gas 795 (P B), Lai 
Bahadur Singh v. Abharan Singh. 

(1914) A I B 1914 All 343 (34r>) ; 36 All 510 : 24 Ind Cas 612, Sirdar Singh 
V. Ratan Lai. 

(1927) AIR 1927 Mad 1135 (1136) : 101 Ind Cas 89, Chimiakannu Pada^ 
yachi v. Paramaswa Mudaliar . 

(1923) AIR 1923 Cal 121 (126) : 76 Ind Cas 241, Jagadish Chandra Deo v. 
Dhiilianexhtnnr Mitra. 

(1917) AIR 1917 Mad 592 (593) : 32 Ind Cas 611, Arjuna Beddi v. Venkata- 

chala Asari. 

2a (1885) 11 Cal 287 (292), Mahomed Hossein v. Purundur Mahto. (§uit 
against stranger purchasor in court auction.) 

(1923) AIR 1923 Bom 62 (63) : 67 Ind Cas 857 : 46 Bom 914, Nagabhatta v. 
Nagappa. (Do.) 

(1877) 2 Cal 98 (101, 102), Abdool Munsoor v. Abdul Hamid. (Do.) 

(1912) 14 lud Cas 780 (781) (Bom), Shadu Manaji v. Devlya Jaba Mahar. 
(Suit against stranger purchaser of property not saleable under decree.) 
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would thus bo bound by the sale cannot claim their shares 
unless they get the sale set aside.^ 

2. A obtains a decree against B and in execution thereof brings 
the properties of B to sale. A has no i)ermission to bid at 
the sale but XK^rchases the x>rox)erties benarrii in the name of 
C. B sues C for setting aside the sale on the ground that the 
purchase is invalid on the ground of want of permission to 
bid. It has been held that such a suit will l:)e governed by 
this Article.^ The reason is that for the imrposes of procedure 
C must be regarded as a stranger even thougli ho is a benami- 
dar for A, and that therefore Section 47 does not apjdy.® 
Nor will sub-rule 3 of Order 21 Buie 92 ai)ply to the grounds 
on which the sale is sought to be set aside. 

6. Effect of setting aside of, or reversal or modification of 
decree after sale. — Where a decree in execution of which a sale is 
hold is modified or reversed in apx^eal or set asido in other lU'ocoed. 
ings, the question arises as to what the effect of it is on the rights 
of the auction X)urchaser. The answer would dex>ond on whether the 
xnirchaser is a bona fide stranger or whether he is a x)arty to the 
decree or the xu’oceodings such as the decree-holder himself. There 
is always a great difference between decree-holders who purchase 
under their own decrees and who have notice of and are bound by 
tho ])roceedings in wliich tho decree is varied, or sot asido, and bona 
fide xnirchase^.rs who purchase at a court sale at a time when the 
decree was a valid decree and when the order for sale was a valid 
order. ^ In the former case tho decree-holder or a ])arty to the decree 
always purchases at a sale subject to the result of any proceedings to 
set aside or modify the decree.^ Tho remedy of the judgment-debtor 

3. (1926) AIR 1926 Mad 1190 (1192) : 98 Ind Gas 31, Narayana Naicken v. 

V e nka tasavii N aicken . 

(1875) 25 Suth W R 148 (150), Ml. Anooragee Kooer v. Ml. Bhugohutty 
Kooer. 

4. (1927) AIR 1927 Mad 1185 (1136) : 101 Ind Gas 8d,Chinnakannu Padayachi 

V. Parainasiva Mudaliar. (Suit against benainidar as well as a 
decree- holder.) 

(1922) AIR 1922 P C 336 (338) : 67 Ind Gas 914 : 49 Ind App 312 : 1 Pat 
733 (P C), Badha Krishna v. Bisheshar Sahay. (Decree-holder had 
in this case purchased back the i)roperty from the lienamidar and 
stood for the purposes of procedure in the bcnMjuidar’s shoes.) 

[See also (1916) AIR 1916 Bom 61 (63) : 39 Ind Gas 3 : 41 Bom 357, 
Ganesh Narayan v. Gopal Vishnu.'] 

6, (1920) AIR 1920 Bom 90 (93) : 44 Bom 352 : 56 Ind Gas 349, Tiamchandra 
Vithal V. Gajanan Narayan. 

Note 6 

1. (1888) 10 All 166 (172) : 15 Ind App 12 : 5 Sar 129 (P G), Zain^uhAhdin v. 

Muhammad Asgar Ali. 

tl868) 10 Suth W R 154 (155) : 1 Beng L R A C 56, Jan Ali v. Jan Ali 
Choivdhry. 

(1897) 1807 All W N 28 (29), Said^un-nism v. Mangu Lai. 

(1926) AIR 1926 Mad 78 (80, 81) : 48 Mad 767 : 91 Ind Gas 16, Vayanan 
V. Chettiappa Chetty. 

(1900) 27 Cal 810 (818, 814) : 4 Cal W N 692, Set limed Mai v. Srinath Ray^ 

2, (1897) 1897 All W N 28 (29), Said-un-nissa v. Mangti Lai. 
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Apticle 12 
Notes 
6—7 


is by way of restitution under Section 144, or an application under 
Section 47 of the Civil Procedure Code. But a stranger purchaser 
acquires, liowovar, a good title to the i)roperties purchased by him, 
and the sale in his favour cannot he set aside on the ground of 
any subsequent variation or cancellation of tlie decree, as he is not 
bound to inquire into the correctness of the decree in execution 
of wliich the sale is held,^ Thus, the mere fact that the judgment- 
debtor had a cross-decree against the decree-holder at the time of the 
sale'^ or that it is found that the decree had ])een satisfied on the date 
of sale^ will not render the sale invalid as tlie purchaser is no more 
bound to inquire into tlie correctness of an order for execution than 
he is as to the correictness of tiie judgment iq)on which the execution 
issues,® In sucli cases, if the judgment-deVitor tiles a suit to set aside 
the sale, it will be governed iiy this Article." 

7. Sale in pursuance of a decree or order of Collector or 
other ofBcer of revenue — Clause (b). — The word “order ” 
occurring in clause (b) of this Article refers only to judicial and not 
to administrative orders.’ In SaJcharam V ithal Adhikari v. The 
Collector of llcidnacf 'n'if Westropp, C. J., observed as follows : — 

“Each branch of the clause con templates a deliberate iiJ^oceeding 
taken u|)on due notice to tlie |>erson atfccted, and with an opportunity 
to him to take steps to avert the evil of an unauthorized sale before 
it is corisummated. In the case of sales under a decree of a Civil 
Court this is too plain to require any exposition. In the case of 
revenue defaulters, or of debtors to (Government standing in the 
same position, ample iirovisions for notice and for opportunity to 
prevent needless injury are ma.de in the laws authorizing distraint 
and sale. , . . This being evidently the general principle of the clause 
that a delil)eratc and public proceeding of a judicial, or at least of a 
quasi -judicial cliaracter, shall he held a justiheation for refusing 
further inquiry after the lapse of so short a period as a year, we 


(18G8) 10 Suth W R 154 (155) : 1 Bong L R A C 56, Jan Ali v. Jan Ali 
Choindhry. 

(1900) 27 Cal 810 (81B, 814) : 4 Cal W N 692, Set Umedmal v. Srinath Ray, 
(Remedy of judgment-debtor is by way of application under S. 47.) 

3. (1917) A I R 1917 Mad 250 (258): 84 lud Oas 760, Raghavachari v . M ahomed 

Rond her. 

(192*2) 64 Ind Cas 611 (611) (Gal), Gopal Porai v. Swarna Bewa. 

4. (1887) 14 Gal 18 (25) : 18 Ind App 106 : 4 Sar 746 : 10 lud Jur 428 (P G), 

Reira Makton v. Rarnkisken Singh. 

5. (1888) 16 Gal 557 (568), Mothura Mohun Ghose v. Akhoy Kumar Mitter, 
(1897) 21 Bom 468 (464), Yellap-pa v. Ramchandra. 

6. (1887) 14 Gal 18 (25) : 18 Ind App 106 ; 4 Sar 746 : 10 Ind Jur 428 (P C), 

Bewa Mahton v. Ram Kishen Singh. 

(1897) 21 Bom 468 (464), Ycllappa v. Ramchandra. 

7. (1888) 5 All 573 (576) : 1888 All W N 158, Parshadi Lai v. Muhammad 

Zain-ul~ahdin. 

Note 7 

1. (1871) 8 Bom H C R A C 219 (225, 226) (F B), SaWtaram Vithal Adhikari v. 

The Collector o/ Hatnagiri. 

2. (1871) 8 Bom H C R A C 219 (226, 226) (F B). 
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cannot reasonably suppose that a case was intended to be included in 
which, as in the one before us, there may have been none of those 
preliminary proceedings which afford a prirna facie safeguard 
against wrong to an owner of property. Taken where it stands in 
the clause, the branch of it which we are especially considering 
seems not intended to ai')ply to orders of the administrative kind 
issued at the mere discretion or caprice of a revenue ofiicer.” 

A suit to set aside a sale of property in jmrsuance of a certificate 
issued under the Bengal Public Demands Kecovery Act is governed 
by clause (b) of this Article.^ The certificate under that Act is 
equivalent to a decree of a Civil Court (Section 15) and therefore at 
the sale only the right, title and interest of the defaulter is sold. 
Hence, where a person is not a party to the certificate or wl^ere 
minor certificate debtors are not properly represented, the sale is a 
nullity as far as they are concerneid : this Article therefore does not 
oblige them to bring a suit to set aside the sale within the prescribed 
period.^ 

See Note 1 ante, 

A sale held by the Collector under the Kent Kocovery Act 
(Madras Act Vlil of 1865) is a sale of the tenant’s interest in the 
property and is governed by Article 12 (b).*'’ But it has been held 
that a sale held by the Collector under Section 118 of tlie Madras 
Estates Land Act is not a sale in pursuance of any decree or order 
of the Collector or other officer of revenue and consequently tluit 
this sub-clause has no application to a suit to set aside such sale.” 

8. “Sale for arrears of GoYernment revenue, or for any 
demand recoverable as such arrears’* — Clause (c). — Under 
Sections 3 and 4 of the Madras Eevenue Kecovery Act, 1864, “if 
the whole or any |)ortion of a kist or instalment of any month of tiie 
era according to which tlie settlement and kistbnndi of any Alahal 
have been regulated, be unpaid on the first of the following month of 
such era, the sum so remaining unpaid shall be considered as an 
arrear of revenue.”^ 


3. (1929) AIK 1929 G:i1 679 (681) : 57 Cal 642 : 125 Tiid Cas 313, Kalipada Roy 

V, M.nkunda Lai, 

(1907) 5 Cal W IS 86 (89), Carpal Das v. Arden Das. (Art, 12 has no applica- 
tion to a suit to cancel certificate under S. 15 of the Act.) 

4. (1929) AIR 1929 Oal 679 (681) : 57 Cal 642 ; 125 Iiid Cas 313, Kalipada 

Roy V. Mitkunda Lai Roy. 

5. (1897) 20 Mad 33 (35) : 6 Mad L Jour 278, Ragavendra Aiyar v. Karuppa 

Goundan. 

6. (1931) AIR 1931 Mad 724 (726) : 134 Ind Gas 184, Kootoorlingarn Pillai v, 

Sennappa Reddiar, 

^ (1927) A I R 1927 Mad 488 (488, 489) : 100 Ind Cas 1007, Stibhayn v. Nara- 
yan Kristayya. 

[But see (1924) AIR 1924 Mad 278 (278) : 76 Ind Cas 840, Kamii- 
lamm,al v. Chockalinga Asari.] 

Note 8 

1. (1912) 16 Ind 0a.s 821 (821) : 39 Ind App 177 : 39 Oal 981 (PC), BicJchsh 
Ilahi V. Dtirlavchandra. 
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Article 12 Where a pro])orty is sold for arrears of land revenue, the occupant 

Note 8 or the owner of the property is bound by the sale, and has therefore 
to bring- a suit to set it aside within the time provided by this 
Article.^ There is a substantial difference between cases where the 
property is sold for arrears of land revenue and cases where only 
the interest of the defaulter is sold, as in sales for the recovery of 
Crown debts which are recoverable ‘‘as if they were arrears of land 
revenue/’^ 

Since an arrear of land revenue is a first security on the land 
by the statutory declaration, a i)^ii'cbaser at a sale held to recover 
arrears of land revenue takes the land free of all encumbrances on 
the property even though such encumbrances had been created long 
prior to the date on which the arrears had accrued.^ The remedy of 
the encumfvrancer is only to set aside the sale by a suit or by an 
application within the period provided by law.^®* Where, however, 
a debt is due to the Crown and it is made recoverable as if it is an 
arrear of land revenue, as in the case of arrears of road cess under 
the Madras Local Boards Act,^ or of arrears due by an abkari renter,® 
or of dues under the Land Improvement Loans Act,^ or of arrears of 
tax under the Indian Income-tax Act,® the property is not sold free 
of encumbrances ; the purchaser purchases only the interest of the 
defaulter as on the date of the sale. The reason is that such debts 
are not first charge on any specific property, and the words that 
they are recoverable “as if they w'ere arrears of land revenue’' 
indicate that only the same procedure as for recovery of land revenue 
should be followed.® 

2. (1889) 13 Bom 221 (223), Bajali Krishna v. Pirchand Budharani. 

(18G7) 8 Suth W K 439 (441, 442), Womesh Chunder Chatter ji v. The CoU 
lector of the 24 Pergunnahs, 

(188G) G Mad 148 (149, 150) : 7 Ind Jiir 13, Kar^ij^pa Thevan v. Va.mdeva 
Sastri. 

[See also (1887) 7 Mad 258 (2G1, 262) : 8 Ind Jur 134, Suryanna v. 
THirgi.'] 

3. (1884) 7 Mad 434 (435, 436), Ramchandra v. Pichaikanni, 

4. (1884) 7 Mad 434 (435), Rarnchandra v. Pichaikanni. 

Madras Revenue Recovery Act (Act 2 of 1SG4), S. 42. 

(1898) 1898 I Jom P J 97, Allhiia Gavsnmiya v. Miirari, (Where owing to the 
inortgagec’s default, the lands are sold for arrears of revenue, the 
mortgagee is a trustee for the mortgagor who can at any time redeem 
the properties. But if a third person hecomesa 6onrt transferee from 
the mortgagee without notice of the trust, he will not be affected by 
any suit.) 

4a (1905) 28 Mad 420 (422), Ibrahim Khan Sahib v. Rangasami Naicken. 

5. (191G) AIR 1916 Mad 332 (338) ; 38 Mad 356 (368) : 19 Ind Gas 6M,Muthu- 

sarnier v. Sri Met hanithisivamier , 

6. (1884) 7 Mad 4.34 (435, 436), Rarnachandra v. Pichai Kanni. ^ 

(1905) 28 Mad 420 (422), Ibrahim Khan v. Rangasami Naicken, 

[But see (1892) 15 Mad 219 (220), Raman v. Chandan,'] 

7. (1902) 25 Mad 572 (575, 576), Chinnasami Mudaly v. Tirumalai Pillai. 

8. (1903) 26 Mad 230 (233) : 12 Mad L Jour 368, Kadir Mohideen v, Muthu 

Krishna Ayyar, 

9. (1884) 7 Mad 434 (435), Rarnachandra v. Pichai Kanni, 
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If the sale held by the officer of revenue is without jurisdiction^ 
as has been seen already in Note 1 ante, the sale is a nullity and the 
owner may disregard it, and if he is dispossessed by the auction 
purchaser, he may sue to recover the property within 12 years of 
such dis})osscssion (Article 142) without having to set aside the sale 
within the time provided by this Article. But “purchasers in sales 
held by revenue officers for the realisation of public taxes should 
not have their title remaining in jeopardy for long and public policy 
requires that when such sales are attacked long afterwards on the 
ground of want of jurisdiction in the officer conducting the sale, such 
ground should be strictly established by cogent evidence. 

Where, however, a sale is within jurisdiction, mere irregularities 
in procedure cannot be allowed to be raised to set it aside after the 
period of limitation provided by this Article. A sale is a sale 
within the meaning of this clause when it is a sale for arrears of 
Government revenue held by the Collector or other officer authorised 
to hold a sale, although it may be contrary to the provisions of the 
Act either by reason of some irregularity in publishing or conducting 
the sale or in consequence of some express provision for exemption 
having been directly contravened.^^ 

A suit to set aside a sale for arrears of revenue held under the 
Madras Revenue Recovery Act is governed by Section 59 of the Act 
which provides a period of six months from the date of accrual of the 
cause of action and not by this Article.^^ Where there is a special 
])rovision made by the local Act, .such provision will apply and not 
the one made by this Article. 

9. Sale of patni for arrears of rent — Clause (d). — A suit to 
sot aside a sale as provided by Section 14 of the Bengal Patni 


(191G) A I R 1916 Mad 682 (888) : 88 Mad 356 (867, 868) : 19 Ind Gas 694, 
M lithiisainier v. Sri M etkaiiilhiswarnier, 

10. (1916) AIR 1916 Mad 832 (338) : 38 Mad 356 : 19 Ind Gas 694, MutJni- 

sarnier v. Sri M ef hcmit hiswamier , 

11. (1916) AIR 1916 Mad 832 (388) : 88 Mad 356 : 19 Ind Gas 694, Muihu- 

s(i7nier v, Sri Meihanithiswriviier . 

[See aUo (1926) AIR 1926 Gal 866 (868, 871) : 53 Gal 886 : 95 Ind Gas 
353, Lai Behary v. Eajendra Nath.] 

12. (1912) 18 Ind Gas 403 (403, 404) (Gal), Gnngadhar Das v. Bhikari Charan. 

[See also (1927) A I R 1927 Cal 315 (318) : 100 Ind Gas 997, Hara 
Prasad v. Gopnl Chandra.] 

13. (1916) AIR 1916 Mad 1098 (1095) : 38 Mad 92 (100); 18 Ind Gas 017, SrmL 

vasa I'yengar v. Secretary of State. 

(1921) AIR 1921 Mad 318 (319) : 63 Ind Gas 135, Muthia Chettiar v. Karu- 
thamada Pillai. 

(1919) AIR 1919 Mad 1059 (1061, 1062) : 41 Mad 783 : 45 Ind Gas 595 
• (F B), Swaminatha. Iyer v. Govindasami Padayachi. 

(1919) A I R 1919 Mad 657 (658) ; 48 Ind Gas 844, Bhamreddi Venlmn Dora- 
garu v. Secretary of State. 

(1903) 26 Mad 688 (689), Ptaman Naidu v. Bhassori Sanyasi. 

H. (1936) A I R 1936 Cal 715 (718) : 168 ind Gas 568 : I L R (1987) 1 Cal 487, 
Sadhirani Atoi v. Ku 7 ija Behari Banerjee. (Provision as to limita- 
tion made by the Assam Land and Revenue Regulation (1 of 1886).) 

Li in. 66 


Article 12 
Notes 
8—9 
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&rtiol6 12 
Notes 
9—40 


Regulation, 1819, is governed by clause (d) of this Article.^ 

10. Time from which period of limitation commences.— 

In cases whore there is a specific provision for confirmation of sales, 
the period will commence only from the date of such confirmation 
and not from the date of the sale itself.^ Similarly, where the sale 
is confirmed, but lU’oceedings by way of revision disputing the 
validity of the sale had been instituted, the period will nevertheless 
run from the date of the confirmation and not tlie date of the order 
in such proceedings holding tlie sale to be valid. ^ Where, however, 
the parties were litigating as to whether a sale should be confirmed 
or not, the period of limitation will commence only from the last 
order finally confirming the sale.^ In the case of a person under 
disability such as a minor, the period of limitation commences from 
the time ho attains majoritjs under Section 6 ante.'^ 

In cases where there is no provision for confirmation of sales, the 
period will commence from the time *‘when the sale would have 
become final had no suit to set aside the sale boon brought.”^ If 
however the sale is confirmed as a fact, the period will commence 
from such confirmation.® Ordinarily in otlier cases the sale will be 
deemed to have bocorna final on ])aymont of the full purchase 
money In deciding the time f)’ora which the period is to be 

Note 9 

1. (1927) AIR 1927 Cal 7B3 (7B(>) : 104 Incl Cas 151, NaUnakha Sinha v. Ham 
Tar an Pal, 

Note 10 

1. (190B) 26 Mad 495 (496, 497) : 13 Mad L Jour 225. Sahapathy Glietty v. 

lia ngappa. N ai c keii . 

(1869) 11 Suth W R 261 (262), Enaet AH Khan v. Kumola Koonwar. 

2. (1919) A I K 1919 Lah 79 (80): 49 Ind Cas 858: 1919 Pun Re No. 15, Sunder 

Singh v. Dhian Singh, 

(1907) 30 Mad 367 (368) : 2 Mad L Tim 328, Chbmamvial Achi v. Sami- 
naiha Malavoroyan. 

3. (1896) 23 Cal 775 (785, 786) : 23 Ind App 45 : 7 Sar 1 (P C), Baijnath Sahai 

V, liamgut Singh, 

(1927) AIR 1927 Cal’ 315 (320) : 100 Ind Cas 997, Ilara Prasad v. Gopal 
Chajidra. 

(1870) 14 Suth W R 284 (285), Prannath Boy v. Troyluckhonath. 

4. (1918) A I R 1918 Lah 182 (183) : 43 Ind Cas 712, Pala. Singh v. Jlarnama, 

(1909) 4 Ind Cas 70 (71) (Cal), Panch Koiiri Ghosh v. Pran Gopal. (But S. 7 

has no application to Revenue Sale Law, Act XI of 1859.) 

(1935) A I R 1935 M,ad 1085 (1086) : 158 Ind Cas 874, Neminayya Shetty v. 
Nagaraja Shetty. 

5. (1911) 10 Ind Cas 87 (89) (Cal), Bhuhan Mohun Maitra v. Girish Narain 

Moonshi. 

(1882) 8 Cal 329 (330), Bajohmidra Chukerhutiy v. Kinoo Khan, 

(1870) 14 Suth W R 284 (285), Prannath Boy v. Troyluckhonath. 

(1875) 24 Suth W R 476 (476), Bhaghut Dobey v. Moat‘ad AH Khan. (In a 
suit to set aside a sale on ground of pre-era j)tion, time commenced 
from the time the purchaser took possession of the projierty in pursu- 
ance of the sale.) 

(1883) 6 Mad 148 (149) : 7 Ind Jur 13, Karuppa Thevan v. Vasudeva Sa&tri, 

6. (1911) 10 Ind Cas 87 (89) (Cal), Bhuhan Mohun Maitra v. Girish Narain. 

7. (1883) 6 Mad 148 (149) : 7 Ind Jur 13, Karuppa Thevan v. Vasudeva Sastrim 

(1911) 10 Ind Cas 87 (89) (Gal), Bhuban Mohun v. Girish Narain 
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calculated for the purposes of limitation, the Courts should always 
adopt a liberal construction.® 

j 3.* To alter or One year. |The date of the final 
set aside a decision decision or order 

or order of a Civil in the case by a 

Court in any pro- Court competent 

ceeding other thanj to determine it 

a suit. finally. 

Synopsis 

1. Scope of the Article. 

2. “Proceeding other than a suit.” 

3. Civil Court. 

4. Starting point. 

Other Topics 

Execution proceedings ... ... ... Sec Note 2, Pts. 3, 3a 

i’rosidcncy Small Cause Courts Act — Proceeding under Chapter 7 is not suit ... 

Bee Note 2 , Pt. 4 

Suit on title — Not barred ... ... Sec Note 1 , Pts. 3, 4 

!• Scope of the Article. — This Article applies only where the 
suit is to alter or set aside a decision or order of a Civil Court. As 
has been seen in Note 1 to Article 12 ante, a decision or order need 
not be altered or set aside by any person unless it is binding on him 
until so altered or set aside. Where, therefore, a person can seek 
the relief he wants without altering or setting aside the order or 
decision of a Civil Court, a suit for such relief is not governed by this 
Article.^ Thus, where an order merely made a declaration that there 


Act of 1877, Article 13 and Act of 1871, Article 15, 

Same as above. 


Act of 1859 — Section 1 Clause 5. 

To suits to alter or set aside summary decisions and 
Limitation of one orders of any of the Civil Courts not established by the 
year. S'uits to act R 03 T 1 I Chart^'r, when .such suit is maintainable — the period 
aside summary de- of one year from the date of the final decision, awaird, or 
cisions, etc. order in the case. 


8 . (1911) 10 Ind Cas 87 (89) (Cal), Bhuhan Moliun Maitra v. Girish Narnin 
Moonski. 

•(1911) 10 Ind Cas 90 (92) (Gal), Bamsona v. Nnba Kumar Sinha. 

Article 43 — Note 1 

I. (1875) 7 N W P U 0 R 174 (177), Debi Das v. Nur Ahmed. 

(1918) 19 Ind Cas 968 (969) (Gal), Maula Baltsh v. Bhabasundari Dasya. 
(1867) 7 Suth W R 199 (200) : Beug L R Sup Vol 68.8 ; 9 Ind Jiir (N S) 191, 
Laknarain Singh v. lianee Mankoer. 


Article 12 
Note 10 

Article 18 
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Article 13 was no jurisdiction to decide a particular question, it was held that 
Mote 1 there was no order which was to the prejudice of the plaintiff which 

need be set aside by him, and that therefore this Article had no 
applications Again, where an order of the Insolvency Court for sale 
of certain properties left opien the question of title to those properties, 
it was held that a suit for a declaration of title to the properties w^as 
not barred by this Article.^ Similarly an order ])assed by the Presi- 
dency Small Cause Court under Chai)ter 7 of the Presidency Small 
Cause Courts Act, 1882, is not a decision or orde)r on a question of 
title and need not be set aside. A suit on title is not therefore 
barred by this Article.'^ Where the plaintiff sued the defendant 
(wdio had obtained a certificate of heirship on the strength of an 
alleged will) for recovery of the i)roperty of the deceased on the 
ground that he was the intestate heir of the said deceased person, it 
was held that he wars not bound to have the order granting the 
certificate set aside and that the suit was not governed by Article 13.^ 
Article 15 of the Limitation Act of 1871 corresponded to this 
Article. But there was no Article corresponding to Articles 11 and 
llA of the present Act. In cases arising under that Act, there 
was a difference of opinion as to whether a suit to establish a right 
which was denied by an order on a claim petition under Section 246 
of the C(xle of Civil Procedure, 1859 (corresponding to Order 21 
Eule 58 of tiie present Code) was a suit to set aside an order within 
the meaning of Article 15 of the Act of 1871.® Article 11 now 

(1866) 6 Suth W R 21 (23), Gohinda Nath Sandyal v. Bam cooinar Qhosc. 
(1866) 6 Suth W R 69 (70), Lalla Beharee Ball v. Lalla Madho Parshad. 
(1864) 1 Suth W li 341 (342), Bi^^ro Pershad Mytee v. Mi. Kanye Deyee. 
(1879) 4 Cal 610 (611) : 3 Cal L K 25, Koylosh Chunder Paul Cho-wdJmry 
V. Preonath Boy Clunvdhry. 

(1890) 15 Rom 438 (440), Vishnu Bhihaji Phndke v. Aehut J agannath Ghate. 
(1886) 10 Bom 449 (451), Bai Kashi v. Bai Jarnna. 

(1898) 1898 Bom P J 220 (220), H araJcchand Bechraj v. Ganesh Goimid Tak- 
sale. 

(1921) A I K 1921 Pat 1 (3) : 6 Pat V Jour 85 : 60 Iiid Cas 849 (F B), Lai 
Shaha v. Kado Mahio. 

(1894) 1894 All W .N 78 (78), Dehi Charan v. Bari Balm. 

(1918) A I R 1918 Mad 640 (641): 41 Mad 23 : 39 lod Gas BOB, Barnananima 
V. Kamaraju. 

[See also (1880) 5 Gal 86 (96) : 4 Cal L R 434, Dhuronidhar Sen v. 
Agra Bank.] 

2. (1881) 6 Cal 142 (145) : 7 Cal L R 396, Kristodas.^ Kandoo v. Ravikant Boy 

( Aiov'd hr y. 

(1864) 1 Suth W R 39 (40), Mt. MoweednMnissa v. Muhammad AU, 

[See also (1869) 1 N W 1* H C R 150 (151), Barnlall v. Jeewum Ram, 
(Order without jurisdiction.)] 

3. (1933) A I R 1933 Cal 263 (264) : 143 Iiid Cas 475, Abdul Majid v. Abdul 

Haq. 

4. (1929) A I R 1929 Mad 69 (72) : 115 Iiid Cas 504, Ryder Ali Sah^ v. 

A in i ruddin Sa li ib . 

5. (1886) 30 Bom 449 (4.51), Bai Kashi v. Bai Jarnna. 

(1867) 8 Suth W R 126 (127), Kalce Prosnnno Mookerjee v. Sreemutty 
Kylah Monee Dehia. (12 years’ rule applies to this case.) 

6. (1875) 25 Suth W R 513 (515), Matonginy Dassee v. Choudhury Junmunjoy 

Mullic. (No). 
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specifically provides for such suits which are therefore not governed Article 13 
by this Article. Notes 

4 2 

Whether a suit is one to sei aside an order or not is to he deter- 
mined not from the for7n of the plaint but from the snbstaiice of 
the claim. Where A was appointed as a lueml^er of a Temple 
Committee under Act 20 of 1863 by an order of the District Judge, 
and the plaintiffs worshippers filed a suit for a declaration that the 
appointment is invalid and for an injunction restraining A from 
performing the duties of a committee member, it was o])SGrvod l)y 
the High Court of Madras as follows : 

“The suit is no doubt in form one for a declaration and conse- 
quential relief by way of injunction, but it is very clear that an 
injunction such as is asked for ‘restraining defendant from ])erfonning 
any of the functions devolving on the committee of the Devasthanam’ 
can only issue if his ai)pointment as a member of such committee is 
cancelled. Moreover the declaration sought is that defendant’s 
a])pointinent as a member of the committee ‘is illegal and invalid 
and conseq'iumtly null a7id void.' Such a declaration would be 
tantamount to setting aside the order of appointment. There can bo 
no doubt tliat the suit is in reality one to have the order of appoint- 
ment set aside ; and such a suit should have been brought within 
one year from the date of the order sought to bo imx)eached. See 
Article 13 of Schedule 2 of the Limitation Act.”^ 

2. ‘‘Proceeding other than a suit.” — It has been held by 
the High Court of Madras that this Article relates to orders pjassed 
in disputes which did not begin with the filing of a plaint in a suit 
but to orders in disputes initiated by applications such as those 
under the Cuardians and Wards Act, the Succession Certificate Act 
and so on, and that such applications and tlie proceedings connected 
with such applications are not proceedings in suits. ^ An order passed 
by the Court on an application by the Official Keceiver to lelease 
certain properties wliich had been attached before judgment in a suit 
has accordingly been held not to be an oi’der in a “proceeding other 
than a suit.”^ An order in e'xeculion i)roceedings in a suit is not an ' 

(1879) 4 Cal 610 (611) : 3 Cal L R 25, Koylosh Chunder Paul Chowdhry v. 

Preonath Roy Chowdhry . (No). 

(1883) 9 Cal 43 (47) : 5 Shome L R 87, Luchmi Narain Singh v. Assrup 

Koer. (Do.) 

(1885) 11 Cal 673 (677), (lend Loll Tewari v. Denonath Earn Teirari. (No). 

(1889) 12 Mad 294 (296), N arasimma v. Appalacharlu. (No). 

(1885) 1885 All W N 305 (305), Gokul Das v. DeM Prasad. (Yc's, rolying oii 4 

Born 611.) 

7. (1893) 3 Mad L Jour 128 (130), Siibramania Sasfry v. Mvnalcsi Naidu. 

Note 2 

1. (1922) I R 1922 Mad 189 (192) : 45 Mad 70 : 69 Ind Cas 326, Official 

Receiver of South Malabar v. Veeraraghavan Pattar. 

2. (1922) AIR 1922 Mad 189 (191) : 45 Mad 70 : 69 Ind Cas 326, Official 

Receiver of South Malabar v. Veeraraghavan Pattar. 
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Urtiole 13 order in a ‘'proceeding other than a suit.”^ It has however been 
Notes held in the undermentioned case®®* by the High Court of Allahabad 

2 — 4 that a suit does not include an “application'’ and that an order on 

an application under Order 21 Eule 89 of the Civil Procedure Code 
is an order in a “proceeding other than a suit” within the meaning 
of this Article. 

A proceeding instituted under Cha|>ter 7 of the Presidency Small 
Cause Courts Act is not a “suit.”^ 

3« Civil Court. — ■ A Mamlatdar's Court is a Civil Court, ^ 

4. Starting point. — The starting point of limitation is tlie date 
of the final decision or order in the case “by a Court coinpetent to 
determine it finally.” 

The words in quotation wore for the first time introduced by 
Act IX of 1871 and have been reproduced in subsequont Limitation 
Acts.^ The object of the addition was to give effect to the decision 
of the Calcutta High Court in Mt, Ole Oum Nissa v. Baldev Narain 
Singh , wliore Sir Barnes Peacock, C. J., and Bayley, J., inter- 
preting the language of clause 5, Section 1 of the Limitation Act, 
XIV of 1859, hold that the formal decision or order referred to in 


3. (1901) 23 All 313 (323) : 28 Incl App 203 : 3 Bom L R 713 : 8 Sar 72 : 5 Cal 

W.N 649 (PC), Shankar Samp v. La-la Phulchand. (Ord^rr tinder S. 73 
of tlio Civil Pro, Code.) 

(1899) 1 Bom L R 795 (797), Haji Ibrahim v. Amolalc Kevalchand. (Do.) 
(1891) 15 Born 438 (440), VisJmu Bhikaji Fadke v. Achui J agannaih Ohate, 
(Do.) 

(1880) 12 Cal 499 (503), Taponidi Hordanund v. Mathtira Lai, (I')o.) 

(1915) A I R 1915 Mad 405 (406) : 39 I\lad 62 : 26 Ind Cas 219, Baiznath 
Lahi V. Ramadcm. (Do.) 

(1895) 1895 Pun He No. 65, Sohan Lai v. Baldeo Sahai, (Do.) 

(1894) 1894 All W X 78 (78), Dehi Charan v. Bari Baku. (Suit by auction- 
purchasers to recover property purchased at a, sal(i subsequently set 
aside;.) 

(1908) 10 Bom L R 749 (751), Govinda Bala v. Ganu Ahaji. (Order under 
O. 21 R. 101 of tire Civil Pro. Code.) 

(1912) 14 Ind Cas 92 (93) (Cal), Maindi Sardar v. Akoor Chajidra, (Do.) 
(1885) 8 Mad 82 (82), Ayya^yami v. Sainiya, (Do.) 

(1913) 19 Ind Gas 968 (969) (Cal), Mania Baksh v. Bhabamjidari Dasya. 

(Do.) 

(1885) 8 Mad 134 (136), Venkatachalla v. Appatliurai. (Order under O. 21 
R. 99 of the Civil Pro. Code.) 

(1885) 9 Mad 57 (GO) : 9 Ind Jur 385, Sivarama v. Suhramaniya. 

(1900) 3 Oudh Cas 84 (86), SitaL Prasad v. Mohan LaL 

[But see (1886) 13 Cal 159 (161), Gowri Prasad Kundu v. Ram 
Ratan Sircar. (Not good haw after the decision in 23 All 313 
(P C).)] 

3a (1910) 7 Ind Cas 503 (505) : 33 All 93, Kishore Lai v. Kuher Singh. 

4. (1929) A I R 1929 Mad 69 (71) : 115 Ind Cas 504, llyder All v. Amiruddin. 

Note 3 * 

1. (1873) 10 Bom H C R 479 (480). Babaji v. Anna. 

Note 4 

1. (1929) AIR 1929 Mad 09 (73) ; 115 Ind Gas 504, Hyder Ali Sahib v. 

Amiruddin Sahib. 
la (1867) 7 Suth W R 151 (151). 
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the above clause was a final decision of the Court which had Artiole 18 

coinpet(3nt jurisdiction to determine the case finally, and not the Note 4 

order of a Court superior to such Court dismissing an appeal from 

the decision of such Court for want of jurisdiction.® Where the 

order sought to be set aside is not made by a competent Court, this 

Article does not apply,® nor does it a{)ply to an order made by a 

Keceiver, for lie is not a Court,* nor to an order made by a Court 

which had no jurisdiction to make that order.® When the order 

sought to be set aside i.s rnatle Viy a Court which was eornpetont to 

make it, this Article applies.® 

1 4.* To set aside; One year. The date of the Article 14 
any act or order of an | act or order, 

officer of Government 
in his official capacity, i 
not herein otherwise I 
expressly provided for. ■ 

Synopsis 

1. Legislative changes. 

2. “To set aside any act or order.” 

3. “Any act or order.” 

4. “Order” of an officer. 

8. “Officer of Government.” 

6. Starting point of limitation. 

Other Topics 

.Date of order is date of comrnuijicatioii ... Sec Note 6 Pt. 6 

.Executive order — Article not applicable ... ... Sec Note 4 Pts. 1, 2 

Judge exercising judicial functions is not officer of Govcrnnient : See Note SPt.d 
Order or act illegal or ultra virefi ... ... See Note d Pts. 1 to 2G 

Order requiring subsequent act to complete it — Einiitatioii runs from date of act 

Sec Note G Pt. 5 

Order without jurisdiction is nullity ... ... Sec Note 2 Pt. 9 

Act of 1877. 

Same as above. 

Act of 1871, Article 16. 

Same as above, except for the slight change. See Note 1. 

Act of 1859, 

No corresponding provision. 


2. (1929) A 1 R 1929 Mad G9 (GO) : 115 Ind Gas 504, Hyder All Sahib v. 
Amiruddin Sahib. 

3..(1876) 1 All 333 (335) (E .B), Ram Kishen v. Bhawani Dan. 

(1880) 3 Ail 40 (44), Debi Prasad v. Jafar Ali. 

4. (1917) AIR 1917 Nag 149 (152) : 42 Ind Gas 799 : 13 Nag D R 210, Basodi 

V. Lala Mahanand Ray. 

5. (1880) 6 Gal SG (96) : 4 Cal L R 434, Dhuronidhur Sen v. The Agra Bank. 
(1871) 16 Suth W R 11 (13), Wooma Moyee v. Ram Buksh. 

6. (1872) 17 Suth W R 227 (227), Dwarakanath Biswas v. Boy Dhunput Smgh. 
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Article 14 
Notes 
1—2 


1. Legislative changes. — The words “or order” did not occur 
in the Limitation Act of 1871.^ They were introduced for the first 
time by the Act of 1877. 

2. “To set aside any act or order.” — This Article also, like 
Articles 12 and 13 ante^ has reference to suits to set aside an act or 
order specified therein. The words “set aside” imply, as has been 
seen in the Notes to Articles 12 and 13, that the act or order is 
binding upon the plaintiff unless and until it is set aside. Where it 
is not necessary for the plaintiff* to set aside the act or order, in 
order to obtain the relief which he claims, this Article will not 
apply.-^ Thus, whore after the death of the original recipient of a 
toda giras hak allowance, the allowance was continued to A and B, 
his sons, and after the death of B and his widow the allowance was 
settled by order of the Commissioner on bis eldest grandson C, and 
thereupon I) who was the son of A brought a suit claiming the 
whole allowance, it was held that the order of the Commissioner did 
not in any way affect IXs rights which were independent of the order 
and that Article 14 did not apply. ^ See also the undermentioned case.^ 

It is not necessary for the plaintiff to sot aside an act or order — - 

1, Where the act or order complained of does not affect his 
rights. This may be so either because the plaintiff is not a 
party to the proceeding^ or because the act or order leaves 
open or does not refer to or decide the rights claimed by the 
plaintiff in the suit. 

1 Ikistratioiis. 

{\i) A claimed a certain sum of money from the Government 
which it hold as trustee for C, one of whose heirs was A. 
The Government on objections by other heirs of G passed 
an order that a certificate of heirship should be produced 
before money was paid. A subsequently filed a suit for 
recovery of the money. It was hold that Article 14 did 
not api)ly apparently on the ground that the order for a 


Article 14 — Note 1 

1. (1912) 15 Ind Gas 517 (518) : 36 Eom 325, Malkajcppa v. Secretary of State, 

Note 2 

1. (1927) AIR 1927 Nag 159 (160) : 100 Ind Gas 4, Bala v. Girdhar, 

(1903) 80 Gal 20 (27) : 7 Gal W N 314, Agin Bindh U-padhya v, Mohan 
Bikra7n Shah, 

(1881) 1881 All W N 91 (91), Sheo Das v. Bhandhu. 

2. (1931) AIR 1931 Bom 473 (478) : 133 Ind Gas 851, Dolat Singh Hamir 

Singh v, Jora^mrshig, 

3. (1921) AIR 1921 Pat 259 (260) : 63 Ind Gas 361 : 6 Pat L Jur 689, JitaBan- 

dhaji Singh v. Stidha Kuer, (Order under S.82 of the Bengal Estates 
Partition Act, 1897, does not affect right to partition under general 
law.) 

4. (1936) AIR 1936 Mad 313 (315) : 162 Ind Gas 661 : 58 Mad 141, Partha- 

sarathy Appa Bao v. Secretary of State, 
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certificate of heirship could not ho said to finally decide 
against plaintiff’s rights.® 

(b) yt purchased certain lands and applied to the revenue 

officer that his name should be rogistorod as owner. On 
objections by other parties, the officer disallowed the 
petition of A. A thereupon filed a suit for a declaration of 
his rights. It was held that Article 14 did not apply 
inasmuch as Section 89 of the Land Kegistration Act 
provided that nothing in the Act precluded any person 
from bringing a suit for a declaration of his rights.® 

(c) A applied to the revenue officer for ])artition of shaniilat 

but the officer rejected the application. A then filed a 
suit for a declaration of his right to a proportionate share 
of the shamilat area. It was held that Article 14 did not 
apply on the ground that the revenue officer’s order was 
not and could not be one deciding the plaintiff’s title 
to the area.^ 

See also the undermentioned cases® decided on the same 
principle. 

5. (1915) AIR 1915 Bom 282 (288) : 89 Bom 572 : 81 Ind Oas 211 , Seer etarij of 

State V. Bainiji Mahadeo. 

6. (1884) 10 Ciil 525 (527), Luchmon Sahai Chotvdhrj/ v. Kanchan Ojhain, 
(1909) 8 Iiid Gas G98 (694) (Cal), Shmma Siuidari Dasya v. Md. Zarip. 

7. (1916) AIR 1910 Laii 161 (161) ; 'u Ind Gas 546 : 1916 Pud Rg No. 47, 

Kalii Khan v. Urnda. 

(1905) 32 Gal 71Q (719), Raj Chandra Hoy v. Fazijuddin H ossein. 

{See also (1867) 8 Suth W R 294 (294), Vrosunno Moyee v. Ba7n 
Kornul Sein. 

(1860) 4 Suth W R Act X Rul 21 (22), Sreenmtty Jonolcee v. Ttikbun 
Singh.] 

8. (1926) AIR 1926 Pat 421 (422) : 96 Ind Ciis 682 : 6 Pat 78, Ajhodya Prasad 

V. Hamkheiawan S'Digh. (No adjudication of rights of plain tiff.) 
(1930) AIR 1980 Lah 506 (507) : 128 Ind Gas 278, RaJwial v. Muhammad 
Ali. (Order of Gollector dispossessing a person as a 7nortgagee is 
not an order dispossessing him as an occupancy tenant and a suit for 
possession as occupancy tenant is iK;t governed by Art. 14.) 

(1931) AIR 1981 Gal 29 (82) : 180 Ind Gas 232, Kedar Nath v. Naresh 
Chandra. (Order of Gollector under Bengal Plstate.s Partition Act — 
Suit for declaration filed in Civil Court — No bar.) 

(1921) AIR 1921 Mad 47 (49) : 62 Ind Gas 276, Vannisaniy Thevarv. Chella- 
samy Thevar. (Order in Revenue Case— S. 8 (5) of the Madras Estates 
Land Act suggest.s that the order of the Collector is a temporary one. 
No finality is given to the order in case a Civil Court does not settle 
the question- The Collector’s decision will be ipso facto vacated 
whenever a Civil Court pronounces on the respective rights of the 
contending parties.) 

(1907) 6 Cal L Jour 670 (671), Rom Saha%t)a7i Misser v, BaeJm Misser. (An 
entry in the Record of Rights not final.) 

(1894) 18 Bom 244 (249), Paki Gulavi Mohiddin v. Sajnak. (Docision of 
Survey Officer not final.) 

11930) A 1 R 1980 Nag 92 (95) : 26 Nag L R 94 ; 120 Ind Cas 821, Sardar 
Singh V. Vishal Singh. (Entry adverse to plaintiff in the village papers 
by the patwari — Record by the Settlement Officer following this entry 
— Suit for amendment of the Settlement I^cord.) 

(1929) AIR 1929 Lah 513 (518) ; 121 Ind Cas 379, .4m Ham v. Darba Mai. 
(1902) 7 Cal W N 314 (320) : 30 Cal 20, Agin Bind Upadhya v, Mohan 
Bikram Shah. 


Article 14 
Note 2 
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Article 14 
Note 2 


2. Where the act or order is a nullity as made without juris^ 
diction.^ In this case it can be disregarded and need not be 
set aside in any proceeding. 

Illustrations, 

(a) Under a sanad of 1704 granted by the Maharajah of 

Satara to an ancestor of P, the latter had a right to 
collect the revenue of certain villages on a remuneration 
of tivo per cent, of the Government assessment. The 
British Government acquired the territory in 1817 and 
the ancestors of P continued in tlie enjoyment of their 
right as before. The Government subsequently substi- 
tuted, without any authority to do so, a fixed annual sum 
for the percentage payments. .P sued the Government 
cdaiming his right to percentage payments. It was held 
l)y the Privy Council that the substitution was an “act” 
of the Government, that it was ultra vires and that the 
suit was not governed by this Article. 

(b) Where tlie Subdivisional Officer ordered the demolition 

of a certain building in the possession of A as being an 
encroachment on Government land and A. sued for a 
declaration that the land is not Government land but his 
own, it was lield that Article 14 did not apidy as the 
Subdivisional Officer had no jurisdiction in a dispute as to 
the title to certain land between A and the Govornnient 
and tliat the title to the land was in the Government.^’ 
See also the undermentioned cases decided on the same 
principle.’^ 


(1937) AIR 1937 Pe.sh 94 (95) : 171 lud Gas 207, Akhharulla v. Hasan 
Alt Khan. (Oral lease for 33 years — Mutation ejitry showed 20 years 
— Proceedings by lessee before revenue autliorities not favourable to 
him— SuhsequGut suit for declaration in terms of original lease — 
Art. 120 held applied and not Art. 14.) 

(1907) 11 Gal W N 48 (50), llanujnlam Singh v. Bishnu Pargash Narain 
Singh. 

(1905) 32 Cal 71G (719), llaj Chandra Boy v. Fazijuddin Hossein. 

(1897) 24 Gal 149 (151), Laloo Singh v. Puma Chandcr Banerjee. 

(1888) 1888 All W N 119 (120), Anup Pande v. Sadho Pande, 

(1925) AIR 1925 Pat 784 (780) : 90 Ind Gas 091, Haro Mandal v. Dhvranath 
Das, 

(1878) 2 Mad 30(5 (307) : 4 Ind Jour 284, Kr^shnaniina v. Achayya, 

9. (1928) AIR 1928 Born 180 (181) : 109 Ind Gas 545, Sidienian v. Secretary 
of State. 

(1908) 8 Cal L Jour 470 (472), Maqbul Ahmad v. Hara Gohinda Kalal, 

10. (1934) A I R 1934 P G 108 (112) : 61 Ind App 190 ; 58 Bom 300 : 148 IndOas 

790 (P C), Secretary of State v . Par ashrayn Madhavrao. (On appeal 
from AIR 1932 Bom 319.) 

11 . (1927) AIR 1927 Nag 10 (12, 13) : 22 Nag L R 147 : 98 Ind Gas 22, Siare- 

tary of State v. Bhagmal, 

12. (1925) AIR 1925 Cal 953 (954) : 89 Ind Gas 193, Wasif Ali Mirza v. Sara- 

dindu Harain liai, (An order of the Collector refusing to give posseB- 
siou of a disputed land to a party to whom it has been allotted does 
not fall within the purview of S. 94 of the Bengal Estates Partition 
Act.) 
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The mere fact that a plaintiff prays for setting aside an act or 
order will not make this Article applicable if it is not necessary for 
him to seek to set it aside or if the act or order is one which cannot 
be set aside by a Civil Court. In such cases the suit will be regarded 
as only asking for a declaration that the order or act does not affect 
his rights. On the other hand, where tlie plaintiff cannot seek the 
relief whicli he wants unless he sets aside the order or act, the mere 
fact that he frames the suit in a different manner will not take the 
case out of the operation of the Article. 

IlhiHtrations. 

(a) A obtained a decree against ]l and got the decree transferred 

to the Collector for execution, and the Collector sold certain 
immovable property in auction. C became the purcliaser 
in auction. On the application of B, }ioweve3r, the sale was 
set aside and with the pennissioii of the Collector, B then 
mortgaged tlie j)roperty to ./>, and satisfied the decree of A 
with money so obtained. C tlien hied a suit for conhrmation 
of the sale in bis favour, for a declaration that tlie order of 
tile Revenue) Court setting aside tlie sale was ineffectual and 
for possession of the piroporties. It was hedd that liofore lie 
can get possession or a confirmation of sale, lie was bound to 
sot aside the order of the Collector setting aside the sale, 
that the suit was in substance one to set aside such order and 
that it was governeid by this Article. 

(b) An application by a mortgagor to redeem a mortgage under 

the Punjab Eedeinption of Mortgages Act (2 of 1913) was 
dismissed liy the Collector on the ground of limitation, and 
lie filed a suit under Section 12 of tlio said Act to redeem the 
mortgage, it was held tliat the suit was governed by this Article, 
as it was necessary to sot aside the order of the Collector 
before rodomp)tion of the mortgage in suit could he effected.^® 

(1912) 17 Iiid Cas 504 (506) (Cal), N agendra Lai v. liaja. Bibi. 

13. (1884) 10 Cal 525 (527), Luchnion Sahai Chowdhry v. Kanchan Ojhain. 

(1912) 14 I. 0. 50 (50) (Cal), Laaarathi Panda v. Sdlayabadi (lanufia.. (A suit 

for amendment or cancellation of certain cntrie.s in the Record of Rights 
is not a suit to set aside any act or ord<a: t)f a Government officer.) 

(1924) A I R 1924 Nag 142 (144) : 78 Ind Cas 987, Art. Afunna v. Snklal. 

(1905) 29 Bom 480 (489) : 7 Bom L R 497, Balvant v. SecrcAary of Slate. 

(1916) A I H 1916 Cal 594 (595) : 30 Ind Cas 61, Naboghan Badkai v. Bagku- 
natli. (Settlement entries made umh’.r tlie Central Provinces Land 
Revenue Act cannot Vie set aside by the Civil Court — A. suit under 
S. 83 of the Act is therefore not a suit governed by Art. 14- A con- 

trary view has been taken in A I R 1922 Nag 76 (78). Also 57 Ind Cas 
319 (320).) 

14. See Note 1 to Article 12 ante. 

15. (1902) 24 All 467 (469) : 1902 All W N 116, Baghunath Prasad v. Kaniz 

Basul. 

16. (1934) AIR 1934 Lab 384 (388) : 15 Lab 389 : 149 Ind Cas 661 (E B). 

Gangu v. Alahanraj Chand. 

(1927) AIR 1927 Lab 461 (464) : 102 Ind Cas 418, Darba Jvlal v. Asa Ram, 

(1925) AIR 1925 Lab 385 (387) : 6 Lab 206 : 88 Ind Cas 945, Ka7ira v. Bam 
Chand. (Confirming on Letters Patent Appeal, AIR 1924 Lab 690.) 

(1924) AIR 1924 Lab 690 (692) ; 76 Ind Cas 885, Bam Chand v. Kaura, 


Jlrtiole 14 
Note 2 
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Article H 
Notes 
2—8 


See also the undermentioned case.^" 

Wliei'e relief is asked for on the strength of and in cmif ormity 
with an act or order, of course tlie Article has no application.^® 

3. “Any act or order. — Where the order of an officer of 
Government is in e^xcess of autliority, it is a nullity.^ If the act or 
order is illegal or idtra vires ^ it does not reciiare to be set aside and 
this Article has no application.^ An act which is ultra vires and an 

17. (1893) 1893 I’lin Re No. 25, Nainab Ghulam Malihuh Subhani v. Frem 

Narain, 

18. (1926) A I R 1926 P C 60 (64) : 5 Bit 735 : 53 Ind App 176 : 07 Ind Cas 217 

(P C), Dhakeshwar Pramd Narain Singh v. Mt. Gtilab Kuar. 

Note 3 

1. (1934) A 1 B 1934 Bom 43:1 (444) : 1S4 Ind Cas 278, Secretary of Stale v. 

Faredoon, 

2. (1927) A I R 1927 P G 217 (223) : 54 Ind App 380 : 51 Bom 830 ; 105 Ind 

Cas 694 (P C), Laxmanrao MadJiavrao v. Shrmivas Lingo. (On 
appeal from A 1 B 1922 Bom 18.) 

(1928) A I R 1928 Bom 180 (181) : 109 Ind Cas 545, Sulle/man v. Secy, of 
S fate. ( Obiter dictit in ) . 

(1915) A I R 1915 Bom 72 (73) : 39 Bom 494 : *29 Ind Cas 490, Basulkhan 
Jlamadkhan v. Secy, of State. (An order evicting plaintiff from land 
Nvithout any jurisdiction under Bombay Land Revenue Code.) 

(1916) A I H 1916 Bom 296 (297) : 34 Ind Gas 535 : 40 Bom 392, Secy, of 
State V. (Julani, Easnl. (An order under S.202, Bombay Land Revenue 
Code was made*, admittedly without jurisdictioii .) 

(1920) A I R 1920 Bom 235 (236) : 55 Ind Cas 591, Chhof/uhhai Govindji v. 
Secy, of State. 

(1921) AIR 1921 Bom 381 (383) : 45 Bom 920 : 61 Ind Cas 347, Dhanji 
J air am v. Secy, of State. 

(1923) AIR 1923 Bom 478 (480) : 77 Ind Cas 146, Dhondi Subhani v. Secy, 
of State. 

(1924) A I K 1924 Bom 273 (277) : 48 Bom 61 : 82 Ind Cas 577, Faldaya v. 
Secy, of State. 

(1926) A I R 1926 Bom 467 (470) : 95 Ind Cas 950, Surajlal v. Secy, of 
State. 

(1927) A I R 1927 Bom 55 (59) : 51 Born 105 : 100 Ind Cas 98, Mcinibhai v. 
Nadiad City AIuniripaMtij. 

(1928) AIR 1928 Bom 201 ^202) : 111 Ind Cas 278, Lingo Baoji Kulkarni v. 
Secy, of Slate. 

(1912) 15 ind Cas 517 (519) : 36 Bom 325, Malkajeppa v. Secy, of State. 
(1905)29 Bom 480 (491) : 7 Bom L R 497, Balwant v. Secy, of State, 

(1919) A I R 1919 Cal 21 5 (216) : 49 Ind Cas ^JC)b,Jite}idra Gopal v.Matangini, 
(A void order of the Collector under S. 83 of the Bengal Estates 
Partition Act of 1897.) 

(1906) 33 Cal 693 (099), Aliwuddin v. Ishan Cdiandra Dey, 

(1909) 1 Ind Cas 549 (551) : 36 Gal 726, Ananda Kishore Choudhry v. Daiji 
Thakurani. 

(1911) 9 Ind Cas 688 (693, 697) (Cal), Hari Cliandan v. Secy, of State. 
(1911) 11 Ind Cas 899 (902) (Cal), Birbar Narayan v. Secy, of State. 

(1912) 17 Ind Cas 881 (883) (Cal), Bajani Kant Mukerji v. Bain Dulal Das. 
(1894) 21 Cal 626 (632), Be joy Chiind Mahatab Bahadur v. liristo Mohini 
Da.si. ‘ 

(1924) AIR 1924 Cal 913 (915) : 83 Ind Cas 446, Feary Lai Bay Chau- 
dhvri V. Secy, of State. (An order assessing permanently settled land 
to revenue purporting to bo under S. 0 of llengal Act, IX of 1847, 
lilt 7' a vires.) 

(1925) AIR 1925 Cal 953 (954) : 89 Ind Cas 193, Wasif AU v. Saradindu 
Narain Bai, 
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order which is ultra vires stand on the same footing.^ The reason 
for this rule is thus stated by Crump, J. : “ The order is in fact (in 
such cases) not ono made hy a public officer in his official capacity.''"^ 

Before therefore deciding on the applicability or otherwise of 
Article 14 to a suit, it is necessary to decide the question, whether 
an order or act of Government to wliich the suit seems to relate, 
is ultra vires or intra vires.^ It w’as, however, observed by the High 
Court of Madras in tlie undermentioned case® as follows ; “ It is not 
necessary for us to decide tlie more difficult and im}K)rtant question 
of the legality of the action of the revenue officers in imposing the 
so-called in’ohibitory assessment on lands. ” If hy “legality"’ their 
Lordships meant that a question of jurisdiction to ])ass the order 
need not be gone into in order to consider the ai)plicabiHty of the 
Article, it is submitted that it is not correct. 

The following is a list of orders which liave boon held to he ultra 
vires : — 

1. Where the British Government granted \)y ii sanad a village, 
part in inam and the remainder in pe manont Jckoti, that is, 
lease subject to certain conditions stated in the sanad, and 


(1981) A 1 R 1981 Cal 29 (82) ; 180 Ind Ca.s 282, Kedar Nath Snnyal v. 
Narcsh Chandra Ghosh. (The order of the Deputy Collector imder 
S. 57 of the Estates r^xrtition Act was invalid, the same having b(ioii 
made without inquiry of the kind contemplated by that Section.) 
(1907) 30 Mad 280 (281) : 17 Mad L. lour 147 : 2 Mad L Tim 195, Maharajah 
of Vuianngram v. Soma.'iekara. 

(1915) AIR 1915 Mad 479 (480) : 25 Ind Oas 878, VeerabUadra Surya- 
narayana Ilaju v. Secy, of State. 

(1934) AIK 1934. Mad 147 (154) : 57 Mad 501 : 154 Ind Cas 990, Thiru- 
renkaiacharyulu v. Secy, of State. 

(1920) AIR 1920 *Mad 8S5 (889) : 51 Ind Cas HGG : 42 Mad G73, Secy, of 
State v. Gulani Mahboob Khan. 

(1920) AIR 1920 Mad 1013 (1013) : 53 Ind Cas 332, Vasi Beddi v. Secy, of 
State. 

(1928) A I R 1928 Mad 1246 (1254) : 114 Ind Gas 62G, Secy, of State v. 
Abdul liahini. 

(1927' A I R 1927 Nag 10 (12) : 22 Nag L R 147 : 98 Ind Cas 22, Secy, of 
Slate V. Bagmal. 

(1918) 19 Ind Cas 565 (571) : 6 Sind D R 210, Fakir Shah Puldin v. Secy, 
of State. 

(1918) 24 Ind Cas 818 (815); 7 Sind L R 1G9, Secy, of Statev. Mushtaksinyh. 
(TSSl) 3 All 40 (45), Debi Pershad v. Jafar Ali. 

(1920) A I R 1920 Pat 182 (185) : 5 Pat L Jour 321 : 56 Ind Oas 507 : 21 Cri 
L Jour 475, Secy, of State v. Lown Karan Marwari. 

(188 I 1881 Born P J 26, Oghad v. Nag. 

[But see (1890) 1890 All W N 195 (196), Bijai Misr v. Gohind Gir.] 

3. (1984) AIR 1934 Mad 147 (16J) : 57 Mad 501 : 154 Ind Cas 990, Thiru- 

%'enkaiacharyulu v. Secy, of State. 

4. (1921) A I R 1921 Bom 381 (883) : 45 Bom 920 : G1 Ind Cas 347, Dhanji 
• Jairam Mali v. Secy, of State. 

(1912) 15 Ind Cas 517 (510) : 36 Bom 325, Malakajeppa v. Secy, of State. 

5. (1930) AIR 1980 Mad 710 (712) : 123 Ind Cas 341, Prasanna C hidarnbara 

Beddia ' v, N aganim.al . 

(1920) AIR 1920 Mad 1013 (1013) ; 53 Ind Cas 332, Vasireddi v. Secy, of 
State. 

6. (1903) 13 Mad TMour2e>9{271), MahammadMeera Mohideenv. Secy. of State. 


Article 14 
Note 3 
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Article 14 
Notes 


the Governinenfe later levied enhanced assessment in respect 
of some land in the village, which was against the conditions 
contained in the sanad.^ 

2. Wliore a Collector passed an order disposing of land adjacent 

to that of the jdaintiff , who claimed it as alluvial land adjoin* 
ing his own, under Section G3 of the Bombay Land Revenue 
Code.® 

3. Where in the absence of the conditions necessary for the exer- 

cise of ])ower of summary eviction conferred on a Collector by 
Section 66 of the Bombay Land Revenue Code the District 
Deputy Collector passed an order evicting the plaintiff.® 

4. Where a Collector j)urporting to act under Section 37 of the 

Bombay Land Revenue Code disposed of the land which was 
the property of a private individual.^® 

5. Where a Collector passcid an order reserving land given under 

a sanad as emoluments of tlie hereditary officer of a Jangam, 
and which land was situated in the territories to which 
Bombay Act XT of 1852 applied.^* 

6. Wliere tlu) Government of Bengal directed a Collector to act 

in a particular way in regard to certain land, and in disregard 
of that order the Collector acted in a different way.^‘^ 

7. Where a Collector reserved land under' Chaukidari Chakran 

Act (Bengal Act VI of 1870) and made an order of transfer in 
respect of that land, juRporting to act under Section 50 of 


7. (1981) A 1 R 1984 Born 484 (444) : 154 Tnd Gas 278, Secretary of State v. 

Faredoon J ijibhai. 

8. (1081) A T R 1981 Bom 809 (809) : 55 Bom 447 : 181 Ind Gas 716, 

Damodar Narayan. v. Secreiary of State. 

(1887) 11 Bom 129 (488), Shiva ji Yefiji Chawan v. Colleclor of Batnagiri, 

9. (1915) A I K 1915 Bom 72 (78) : 89 Bom 494 : 29 Ind Gas 490, Rasid Khan 

V. Secretary of State. 

(1921) A I R 192l’Bom 881 (888) : 01 Tiid Gas 847 : 45 Bom 920, Dhanji 
Jairain v. Secretary of State. 

10. (1900) 24 Boiu 435 (445) : 2 Bom L R ‘201, Soorannana v. Secretary of State. 
(1912) 15 Ind Gas 517 (519) : 30 Bom 825, Malkajeppa v. Secretary of State. 

(An order under S. 87, Bombay Land Revenue Code.) 

(1911) 10 Ind Gas 228 (228) : 5 Sind L R 40, Agha Sultan Muhammad 
Shah V. Secretary of State. 

(1918)19 Iiid Gas 505’ (571) : 0 Sind L R 210, Fakir Shah Buldin v. 
Secretary of State. (An order under S. 87 of the Bombay Land 
Revenue Code.) 

(1914) 24 Ind Gas 813 (815, 819) : 7 Sind L R 169, Secretary of State v, 
Mustaq Sing, (An order under S. 37, Bombay Land Revenue Code.) 

11. (1924) AIR 1924 Bom 278 (275) : 48 Bom 61 ; 82 Ind Gas 577, Patdaya 

Muppayya v. Secretary of State. 

(1927) A 1 R 1927 P C 217 (2^8) : 105 Ind Gas 694 : 51 Bom 830 : 54 Iird 
App 380 (PC), Laxman Rao Madhavarao v. Shrinwas Lingo. (On 
appeal from AIR 1922 Bom 18.) 

12. (1919) AIR 1919 Cal 1035 (1036) : 46 Ind Cas 883, Aghore Nath Banner je^ 

V. Kalyaneswari Dasi. 
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that Act, but actually in contravention of the terms of that 
Section. 

8. Where an order was passed by a Collector excluding the dis- 

putod land from partition in contravention of the terms of 
Section 116 of Bengal Estates Partition Act (Act YIII of 
1876)}^ 

9. Where a private partition of an estate had taken place, and tho 

Collector passed an order for partition of tho same estate, 
overruling an objection taken under Section 12 of Bengal 
Estates Partition Act (Act A^ITT of 1876). 

10. Where the Collector was authorized under Section 14 of the 

Putni Regulation to make a summary investigation if the 
talukdar contested the zamindar’s demand for any arrears of 
rent, and the Collector by his order determined the rent 
payable to the zamindar in future.^® 

11. Whore a Collector to decide under the Bengal 

Regulation, VII of 1822, a dispute between rival tenants, 
claiming the same land under tho same nature of tenure.^^ 

12. Where undeir Section 48 of the Bengal Act VI of 1870 a 

Collector settled chaukidari chakran land with a person otimr 
than the zamindar in whose zamindari it was situated. 

13. Where a Collector x'assed an order refusing to i)ut a party in 

X)ossession of the land allotted to Iiim under the Bengal 
Estates Partition Act.^‘‘ 

14. Where an order is passed by wliicli land granted to plaintiff in 

inam is resumed and enhanced assessment is levied thereon.^® 

15. Where the Government j esmnod service inam land without 

the existence of those contingencic^s on tho existence of which 
alone tho Government were, under the conditions of the inam, 
entitled to resume."^ 


18, (1905) 82 Cal 1107 (1120) : 2 Cn.J h Join- 107, Ndremha Lnl KJian v. ffogi 
Hari. 

(1911) 11 Iiid C:i;S 899 (002, 904) (Cal), Birhar Naraya}i Cluindra v. 
Sccrcfiiry of Sfat^'. 

(1911) 9 Iiid Ca« 088 (097) ((.’al), I lari Chandaii v. Secrefarji of State. 

14. (1900) 88 Cal 098 (099), AliniiiddiM v. Ishan Chandra. 

15. (1909) 1 Irid Cas 549 (551) : 30 Gal 720 : .Uianda Kishnre v. Daiji T haiku- 

rani. 

10. (1912) 17 Ind Can 504 (500) (Cal), Nagendra Lai v. Ltaja Bibi. 

17. (1912) 17 lud Cas 881 (884) (Ca.l), Rajani Kant Mukerjee v. Ram Dilal 

Das. 

18. (1S94) 21 Cal 626 (682), Bejoy Chand Mahatab v. Kristo M.oh%n% Da.A. 

19. (1925) A I R 1925 Cal 953 (054) : 89 Ind Cas 198, Watnf Ah Mirza v. Sa,ra- 

dindn Narain Boy. 

20. ^984) A I R 1984 Mad 147 (159) : 57 Mad 501 : 154 Ind Cas OOCj, Thinr- 

venkatacharyulu v. Secretary of State. 

(1915) A I R 1915 Mad 479 (480) : 25 Ind Cas 878, Snryanarayann Bajv v. 
Secretary of State. 

21. (1928) AIR 1928 Mad 1246 (1254) : 114 Ind Cas 626, Secretary of Stale v. 

Abdul Rahim. (Di.stingui.shing AIR 1928 Mad 282.) 

(1920) A I E 1920 Mad 885 (889) : 42 Mad 673 ; 51 Ind Cas 866, Secretary 
of State V. Gulajn Mahabooh Khan. 
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16. An order resuming lands which formed part of the assets of a 

^amindary at the time of Permanent Settlement.^^ 

17. Where in executing an order of His Majesty in Council the 

Collector by mistake put the plaintiff in i)ossession of a village 
other than the one he was entitled to, under the said order of 
His Majesty in Council/^'^ 

18. Where a Magistrate directed certain property seized under 

Section 524 of the Criminal Procedure Code to bo forfeited 
to Government, though the property was claimed by the 
plaintiffs as theirs when the Magistrate heard the claims 
invited by a 2 )roclamation issued under Section 523 of the 
Criminal Procedure Code.^^ 

19. An order i)assed behind the back of the plaintiff by the Inam 

Cojrmiissioner l)y which he enfranchised certain service inams 
in some villages belonging to the plaintiff, which were included 
in the assets of the zamindari at the time of Permanent 
Settlement.'"*^ 

20. An order of a revenue officer under S. 59, Cl. (3) of the Berar 

Land Pevenue Code summarily ejecting the plaintiff from the 
land which he claimed as owner and in respect of which he 
disputed the ownership of Government.^® 

But if the order of an officer of Government is intra vires 
and valid, a suit to set it aside must be brought within one year from 
that order. Where Government in ordering resumption of certain 
inam land 2 )ur})ort to act under i)owers reserved to them under the 

22. (1920) A I R 1920 Mad 1013 (1013) : 53 Iiid Gas 332, Vasireddi v. Secretary 

o f State. 

23. (1907) 30 Mad 280 (282) : 2 Mad L Tim. 195: 17 Mad L Jour U7, Maharajah 

of V'izianagram v. Soinasckara. 

24. (1920) A 1 K 1920 Pat 182 (185) : 5 Pat L Jour 321: SGIud Ca.s 507 : 21 Cri 

L Jour 475, Secretary of Slate v. Loivn Karan Marivari. 

(1888) 1888 PuM Ho; No. 59, Kanhi Bam v. Secretary of State. 

25. (1930) AIR 1930 Mad 313 (315) : 58 Mod 141 : 162 lud Ocas 6G1, Partha^ 

sarathi Appa Rao v. Secretary of State. 

26. (1927) A I R 1927 Nag 10 (12) : 98 liid Gas 22 : 22 Nag L R 147, Secretary 

of State V. Bagmal Kisa.ndayal. 

27. (1916) A 1 R 1916 Mad 984 (984) : 31 lud Gas 267, Snhbanna v. Secretary of 

State. 

(1928) A I R 1928 Mjid 262 (290) : 106 lud Gas 891, Trijnira Sttndaramma 
V. Secretar ! of State. (An ordor resuroiug service iuam lauds, on 
uou-p.',rforniance of service.) 

(1891) 15 i'om 421 (426), Nagu v. Salu. 

(1928) A I K 1928 Pom 201 (2C2): 111 Ind Gas 278, Lingo Baoji v. Secretary 
of State. (A^ order under S. 15 of the Pond, ay lioreditary Offices Act 
of 1674, by a t.kdlector commuting service riglits.) 

(1927) A I H 1927 Pom 55 (59) : 100 Ind Gas 98 : 51 Pom 105, Manihhai 
Govindhhai v. Nadiad City Miinxcipaht y. (An order by a Commis- 
sioner under f>. 178 of the Ponil..ay Distriet Municipalities Act.) 

(1926) AIR 1926 Boni 467 (470) : 95 Ind Gas 950, Surajlal Munshilal y. 
Secrciary of State. (An order under S. 37 of the Bombay Land 
Revenue Code.) 

(1923) AIR 1923 Bom 478 (480) : 25 Bom L R 785 : 77 Ind Gas 146,JD/iond4 
Suhhane v. Secretary of State. (An order under S. 11 of the Bombay 
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terms of the grant, the order is not ultra vires, on the ground that 
Government have acted erroneously in interpreting the terms of the 
grant, or in finding on facts relating to the grant.*^® 

“Order” of an oflSoer. — This Article does not apply to all 
orders ; it can apply only to orders and i)roceedings to which the law 
lias given a particular effect. In order to attract the application of 
this Article, the order must be an order of at least quasi judicial 
character and not a mere executive order.^ Where the Government 
ordered ©ertain alterations in the physical arrangement of an anicut 
to be made, which had the effect of diminishing the plaintiff's right 
to receive a certain (]uantity of water to his tank from a certain 
river, the order of the Goveiiiment was h 63 ld to ho one not satisfying 
the above tests, ^ 

5. “Officer of Government.” — A Mamlatdar making an order 
in respect of immovable ju’operty under the Mamlatdars’ Courts Act 
(Bombay Act 2 of 1906) is a Court and not an officer of Govern - 
Mient for the purposes of this Article ; so, this Article does not apply 
to such orders.^ The manager under the Sind Encumbered Estates 
Act is an officer of Government within the meaning of this Article.^ 
A Collector to whom a decree is transferred for execution is an 

Horeclltary Offices Act (8 of 1874) declaring alienation of vatan land 
void and resumption of the lajid.) 

(1920) AIR 1920 Eom 285 (236) : 55 Ind Cas 591, Chhotuhhai Govindji v. 
Secy, of State. (An order under S, 87 of the Bombay Land Revenue 
Code.) 

(1916) AIR 1916 Sind 82 (88) : 9 Sind L R 167 : 82 Ind Cas 616, Gehimal 
V. Manager, Encumbered Ehtatcfi, Sind. (An order passed by the 
manager under Sind Encumbered Estates Act, 20 of 1896, for sale of 
the lease-hold land to recover arrears of rent.) 

(1980) AIR 1980 Sind 150 (151) : 124 Ind Cas 869, Sufan v. Khemchand. 
(An order by the manager under Sind Encumbered Estates Act, 20 
of 1896.) 

28. (1928) AIR 1928 Mad 282 (290) : 106 Ind Cas 891, Tripura Sundaranima 
V. Secy, of State. 

Note $ 

1. (1927) A I R 1927 Mad 1167 (1179) : 104 Ind Cas 781, Ramesvmram Deva- 

slhanani v. Secy, of State. 

(1905) 32 Cal 1107 (1123) : 2 Cal L Jour 107, Narendra Lai Khan v. Jogi 
Ilari. (Per Woodroffe, J,) 

(1887) 11 Bom 429 (432), Shiva ji Yesji Chawan v. Collector of Ratnagiri. 

(1924) AIR 1924 Nag 256 (257): 20 Nag L R 70: 78 Ind Cas 872, 
Havi Bax v, Moti. (No question of limitation aadscs where the 
only order passed by the revenue authorities was one declining 
to interfcrG.)] 

[See also (1986) A I R 1986 Lah 692 (694) : 165 Ind Cas 739, Ali 
M uharnniad v. Shah Tamaz Khan. (No order on merits passed 
— Subsequent suit for redemptioii more than one year a,! ter 
Collector’s order, — Art. 14, Limitation Act, held did not apply.)] 

2. (i9’27) A T R 1927 Mad 1167 (1179) : 104 Ind Cas 781, Ilavieswaram Oeva- 

sthannm v. Secy, of State. 

Note 5 

1. (1931) AIR 1931 Bom 256 (256) ; 135 Ind Cas 427, IMappa Tihimappa v. 

Tippangowda Basangowda. 

2. (1930) AIR 1930 Sind 150 (151) : 124 Ind Cas 869, Sufan v. Khemchand. 

Lim. 67 


Article li 
Notes 
8—8 
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Article ii 
Notes 
8—6 


officer of Government when he sets aside a sale held by his order in 
execution of the decree.^ A eTudge exercising his judicial functions 
is a Court within the meaning of the Limitation Act and is not an 
officer of Government within the meaning of tliis Article.^ 

6. Starting point of limitation. — The starting point of 
limitation is the date of the act or order' which the plaintiff seeks 
to have sat aside by a Civil Court. Dealing witli a case under the 
Dombay Land Revenue Code, Macleod, C. J., observed that if the 
plaintiff appeals from such order or act to the revenue authorities, 
he is disentitled, by Section 11 of the Bombay Revenue Jurisdiction 
Act, 10 of 1876, to exclude the time occuxued in proceedings before 
revenue authorities in the calculation of the period of limitation 
under this Article J But in an early Calcutta case, where the 
jJaintiff sued the defendant for recovery of rent of land in a Revenue 
Court, and an adverse decision having been passed against him he 
a])pealod to the superior Revenue Court, it was held, in a suit 
instituted by the plaintiff for declaration of his title to the same 
land, that limitation ran from the date of decision of tlio Ap|)ellate 
Court, as an api)eal was provided for from the decision originally 
givon.^ 

Where the order which the ])laintiff‘ seeks to have set aside is 
illegal, he is entitled to wait until it is enforced, and the attempt 
to enforce it gives him a good cause of action. That is to say, limita- 
tion would run in such cases from the date of enforcement of the 
order and not from the date of the order. Where the act and the 
order of an officer of Government are not contemporaneous, and 
the suit is in essence one to set aside the act rather than the 
order, the starting point of limitation is the date of the act, not the 
date of the order.'* Whore an administrative order is passed which 
requires a subsequent act not merely to com|>lote it, but to give 
force to it, limitation runs from the date of tlie act.^* 

3. (1902) 24 All 467 (470) ; 1902 All W N 116, Baghunath Framd v. Kanis 

Rasul. 

4. (1908) 10 Bom L Pi 740 (751), Govinda Bala v. Gauu Ahaji. 

(1913) 19 Incl Gas 968 (970) (Oul), Mavla Bah'sh v. Bhahasundari Dnsya. 

Note 6 

1. (1920) A I K 1920 Boiri 105 (105) ; 44 Koiii 451 : 57 bid Cuk 587, Gnnesk 

Shesho V. Secy, of State. 

(1920) A I R 1920 Bom 235 (235) : 55 Ind Gas 591, Chhotuhhai Govindji v. 
Secy, of State. 

2. (1805) 4 Suth W B Act X Hul 21 (22), Srcemutty Jonokee v. Tuhhmi Singh. 

3. (1927) AIR 1927 P C 217 (223) ; 54 Ind App 380 : 51 Bom 830 : 105 Ind Oas 

694 (P C), Laxmanrao Madhavarao v. Shrinivas Lingo. , 

(1905) 32 Cal 1107 (1126) : 2 Gal L Jour 107, Narcndra Lai Khanv, Jogi 
llari. 

(1897) 24 Cal 149 (152), Laloo Singh v. Puma Chander Banerjee. 

4 . (1922) AIR 1922 Nag 76 (78) : 65 Ind Gas 970, Onharlal v. Shdligram LaW 

5. (1871) 3 N W P IT C B 328 (331), Deo Karun v. Muhammad AH Shah, 

(1900) 24 Bom 435 (455) : 2 Bom L R 261, Soorannana v. Secy, of State, 
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Though there is no direct authority under this Article to support Aptiole 14 
the view that the date of an order is the date when it is communi- Note 6 
cated, or is in some way brought to the notice of the parties affected 
thereby, yet it ha,s been so held in cases decided under analogous 
provisions in other Acts. Bee the undermentioned cases.® 


1 5 .'^’ Against Govern- 
ment to set aside any at- 
tachment, lease or transfer 
of immoveable property by 
the revenue authorities for 
arrears of Government | 
revenue. i 


One year. When the 
attachment, 
lease or 
transfer i s 
made. 


Article 15 


1. Scope of the Article. — ^Tho words “immoveaUc property” 
iiavo boon substituted for the w^ords '‘any Land or interest in land'' 
winch occurred in clause 4 Section 1 of the Act of 1859, corresxiond- 
ing to this Article. “Immovable property’’ has boon defined by 
tlie General Glauses Act, 1897, as including “land, benefits to arise 
out of land and things attached to the earth or x)ormanently fastened 
to any tiling attached to the earth.” The iircsent iVrticle is therefore 
wider in scope tiiau the corresponding Boction of the Act of 1859. 

In order that this Article may apply, there must have boon an 
attacliment, lease or transfer of immovable property by the reverme 
authorities for arrears of Government revenue and the suit must 
1)0 directc'd against the Government to set aside such attachment, 
lease or transfer. A suit under the iiroviso to sub-section 6-D to 
Section 88 of tlie Criminal Procedure Code is not one to set aside an 
attachment by the revenue authorities for arrears of Government 
revenue and is not therefore within this Article. Where A's lands 

^ Act of 1877, Article 15 and Act of 1871, Article 17. 

Same as above. 

Act of 1859, Section 1, Clause 4. 

To Buits to set aside any attachment, lease, or transfer of any land or 
intorestin land by the revenue authoritioB for arrears of Government revenue, 
one year from the date of such attachment, lease or 

transfer, 


b. (1904) 28 Bom 8 (11) : 6 Bom L R G22, Abdtd Ali Abdul Husen v. Mirja 
Khan Abdul Husen. (Decision under S. 77 of the Registration Act.) 
(1900) 24 lyDui 426 (485) : 2 Bom L R 228, Mahipat Bane v. Lakshmayi. 
(Decision under Bombay Khoti Act.) 

(1901) 3 Bom L R 420 (421), Gopal Raghunath v. Krishna. (Decision under 
S. 21 of Bombay Act 1 of 1880.) 

(1888) 6 Mad 189 (190), Aymamalai Chetty v. J. G. Cloete. (A case under 
Madras Act 28 of 1860.) 

(1889) 12 Mad 1 (4), Seshamaw. Sankara. (A case under S. 25 of Madras Act 
28 of 1860.) 

(1910)8 Ind Gas 398 (399) : 34 Mad 151, Secy, of State v. Gopi Setti 
Narayanasami . (Decision under S. 26 of Madras Act 28 of 1860.) 
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iiptiole IS 
Itote 1 


Lrticle 16 


were attaclied for arrears of land revenue under the Bombay Land 
Eevenue Code, 5 of 1879, and A had under that Act 12 year's within 
which lie could apply for restoration of the lands, but before the 
expiry of such jioriod the Government illegally forfeited the said 
lands, and A thereupon fded a suit for a declaration that the 
forfeiture was illegal, it was held tliat the suit was not one to “set 
aside an attachment for arrears of land revenue” governed by this 
Article, but was a suit for a declaration governed by Article 120 of 
tlie Limitation Act.* Wliere a ghatwal became a defaulter in the 
payment of revenue and the Government acting under Regulation 29 
of 1814 transferred his tenure to another person, it was held tliat a 
suit to set aside the transfer was governed liy Section 1 clause 4 of 
the Act of 1859, corresponding to this Article.^ 

For further instances in which Revenue Authorities have power 
to attach, lease or transfer immovable property for arrears of 
Government revenue, see the undermentioned Acts and cases.® 


1 6 .* Against Govern- 
ment to recover money paid 
under protest in satisfac- 
tion of a claim made hj 
the revenue authorities 
on account of arrears of 
revenue or on account of 
demands recoverable as 
such arrears. 


One year. 


Synopsis 


When the 
payment is 
made. 


1. Legislative changes. 

2. Scope of the Article. 

2a Money recoverable as arrears of revenue. 

3. “ Money paid under protest. ” 


4. Starting point. 

5. Article 16 and Section 59, Madras Revenue Recovery Act. 


Act of 1877, Article 16 and Act of 1871, Article 18, 

S.iMiG as ahovG. 

Act of 1859, Section 1, Portion of Clause 4. 

Same as above, except the slight chauge noted in Note 1. 


Article 45 — Note 4 

1. (.1802) 10 Born '155 (407), Sainaldns v. Secy, of State. 

2. (1870) 44. Siith W R 20?. (20B), Chitro Narain Singh Tehaii v. Asiiista?it 

Cornmissioncr of the Sonthal Pergimnahs. • 

3. Madras Revenue Recovery Act (2 of 1804), S.s. 20 and 27, 

(1002) 20 IMad 521 (524) : 18 IMad L Jour 189, Narayaji I-taja\. Ramchandret 
Baja. 

(1905) 28 All 281 (282) : 1005 All W N 282 : 8 All L Jour 10, Madho Singh 
V. Surjan Knnwar, (Attachment of patti or mahal under the Nprthy 
Western Provinces Land Revenue Act, 19 of 1878.) 
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1. Legislative changes. — The words “against Govoniment ’’ 
did not occur in the latter part of clause 4 of Section 1 of the Act 
of 1859 corresponding to this Article. 

2. Scope of the Article. — Tn order that this Article may 
ai)])ly — 

1. the money for the recovery of which the suit is instituted 
must have been paid tinder protest, and 

2. such payment must have been in satisfaction of a claim 
made by the revenue authorities on account of arrears 
of revenue or on account of demands recoverable as such 
arrears. As examples of demands falling within the latter 
class may be mentioned the duties, penalties and other 
sums payable under the Indian Stamj) Act, 1899,^ the sums 
due to the Government by a society registered under the 
Co-operative Societies x\ct, 1912^ and loans made under 
the Agriculturists’ Loans Act, 1884.'^ 

2a. Money recoverable as arrears of revenue. — Where 
tlie sums claimed by the Government were claimed as rents x>3^y^^'ble 
]i\ tenure- holders for lands held by them being the rents settled by 
tlie Settlement Officer under Section 104 of the Bengal Tenancy Act, 
it was held by their Lordships of the Privy Council that such rents 
w(u;e not arrears of riivenue or recoverable as such arrears and tliat 
Article 16 had no application to a suit to recover such sums. It was 
observed that merely to show that such sums wore recoverable by 
the Government as a “])ublic demand” was not to show that it was 
recoverable as “arrears of revenue.”^ 

3. “Money paid under protest.^' — rayment of revenue made 
to Llie Government by a co-sharer on account of a clear and admit- 
ted liability in order to save the wliole estate from sale cannot be 
Considered to be a i,)ayment made “under protest.”^ Whore a revenue 
assessment was paid after an objection to the Collector followed by 
an appeal to the Commissioner and pending these i)roceedings sub- 
sequent jiayments were made without further objection, it was held 
by 8eton-Carr, J., that the objection and appeal amounted to a 
“protest” not only in resjject of the xvayment actually objected to 
but in respect of the subsequent payments also, Alacpherson, J., 
held contra} 


Article 16 — Note 2 

1. Section 48 of the Stamp Act, 1899. 

8. Section 44 of the Co-operative Societies Act, 1912. 

3. Section 5 of the Agriculturists Loans Act, 1884. 

« Note 2a 

E (1987) AIR 1987 P 0 244 (250, 251) ; 169 Ind Cas 8Si : 64 Ind App 281: 

I L R (1937) 2 Gal 769 (P C), Secy, of State v. Midnapore Zaynindar 
Co. Ltd, 

Note 3 

1. (1870) 2 N W P PI C R 52 (53), Shadee Lall v. Bhawanee. 

(1866) 5 Suth W R 47 (47, 48), Kebid Ram v. The Government. 


AHicle 16 
Notes 
1—3 
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Aptiole 16 
Holes 
4—8 


4. Starting point. — Limitation will, under this Article, begin to 
run vjhen the payment is made. Therefore, in the case of a recurring 
cause of action, if a plaintiff has failed in his first suit and has 
appealed against the decree dismissing his suit, he is 'not entitled to 
wait until tlio appeal has been disi)osed of finally before suing in 
respect of the subsequent causes of action. Thus, if A's suit against 
the Government for recovery of a certain sum of money paid under 
protest is decided in favour of the Government, and A prefers an 
appeal, but before the decision of the said a])peal similar payments 
have, for a number of years, been made or foregone in acquiescence 
in the judgment of the Court of first instance, and finally the appeal 
is decided in favour of A, a fresh cause of action does not arise on the 
date of the final determination of suit in appeal, for the recovery 
of payments made in the intervening period. All that A will bo 
entitled to recover is the payment made within one year before suit.^ 

Where money lias been paid under protest for several years, only 
one year’s amount can be recovered.^ 

5. Article 16 and Section 59, Madras Revenue Recovery Act. 

— This Article like every other Article in the Act does not apply 
to a suit, limitation for which is prescribed by any sjiecial or local 
law (see Section 29). Section 59 of the Madras Eovetiue Recovery 
Act (2 of 1864) is such a law and runs as follow'S : 

“Nothing contained in this Act shall be held to prevent 
parties deeming themselves aggrieved by any proceedings under 
tliis Act except as hereinbefore provided, from applying to the 
Civil Courts for redress; iirovided tlio Civil Courts shall not take 
cognizance of any suit instituted by sucli parties for any such 
cause of action, unUjss such suit shall he instituted within six 
months from the time at whicli the cause of action arose.” 

Hence a suit against Government to recover money paid under 
protest in satisfaction of a claim made by the revenue aiitboritios 
under Section 52 of that Act^ or under S. 6 of Madras Compulsory 

Note 4 

1. (1920) A I R 1020 M:id 918 (901, 902) : 59 Iiid Gas 98 (S B), Sec//, of State 

V. Vega/fampctta Estate. 

2. (3874) 11 lavni II C H 1 (2), Bkujang Mahadev v. Collector of^ Belgaum. 

(Biiit for (U'clamtioii that tlio )>laintin was oiititlod to enjoy produce 
of immi land free from paymont of aHHessnicnfc. TIeld that suit was 
governed ijy Art. .144, but only one year’s arrears W'ero recovenible.) 

11800) 5 Sutii w it 47 (47), Kebiil Bam v. The Government. {Held suit to 
set aside oimoxious order in the rovenuo department was governed by 
Art. 120. It is suiirnittod that .such a suit will now" be governed by 
Art. 14 or this Article.) 

(1920) k I R 1920 Mad 948 (958, 900) ; 59 Ind Gas 98 (B B), Secy, of State s. 
V eg ay am pc t ta Estate. 

[See also (1903) 13 Mad .L Jour 209 (270), Kalfai Malianmiad v. Secy* 
of State. (Suit for i;e.fund of sums levied as prohibitory assess- 
ment for occupation of GoveriJinent land held barred by either 
Art. 14 or Art. 10.)] 

Note 3 

1. (1900) ‘13 Mad 571 (579) : 10 Mad L Jour 261, Orr v. Secy, of State. (On 
demand by Collector, fecKS payable to village servants paid undo? 
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Labour Act (1 of 1868)*^ on account of demands recoverable as 
arrears of revenue is governed by Section 59 of the former Act and 
not by this Article. 

However, in order that a suit against Government for recovery 
of money may be governtjd i)y Seiction 59 of the Madras Act, the 
following conditions should co-exist — 

(1) that such recovery was made by a proceeding under the 

Madras Act, and 

(2) that the suit is one brought by a person aggrieved by such 

proceeding. 

In the absence of either of these conditions, such a suit will be 
governed by y\rticle IG, Thus, a more demand of water cess by the 
Government does not amount to a proceeding under the Madras Act, 
and a suit for the recovery of tlie water cess levied under Section 1 
of Madras Irrigation Cess Act for the unauthorised use of water 
belonging to the Govermnent and paid under protest is governed by 
Article 16/^ Moreover, a distinction should be made between pro- 
ceedings for the collection of revenue which are taken ])rofessedly 
under the local Act (2 of 18f34) but amount to an illegal or irregular 
exorcise of jurisdiction by which a party is aggrieved, and proceedings 
which are wholly without jurisdiction owing to the party against 
wliom they are taken not being a defaulter. Thus, where a suit is for 
the recovery of cess alleged to have been illegally levied, the one 
year’s |)eriod of limitation will apply, Section 59 of the Madras Act 
being confined in operation to cases of persons being aggrieved by 
illegal or irregular proceedings taken for the collection of revenue 
under the provisions of that x\ct.^ 


protest — Held suit for refund should be brought within six months 
under S. 59 of Act 2 of 1864.) 

2. (1915) A 1 R 1915 Mad 1129 (1161) : 26 Ind Gas 863, Ttainaswamy v. Secy, of 

Stale. (Attaehinojit of crops to recover Jcudimarauuith duos undor S. 6, 
IMadras (.’(unpulsory Labour Act — Suit for redress must be brought 
within six months under S. 59, Madras Revenue. Recovery Act.) 

3. (1912) 15 Ind Gas 328 (328) (Mad), Hmnila Vengala Iteddi v. Secy, of State, 
(1923) AIR 1926 Mad 652 (658) ; 46 Mad 488 : 73 Ind Gas 106, Secy, of 

State Y. V enkatarainain . 

(1923) 70 Ind Gas 884 (885) (Mad), PanchaJapaUi Pachi Peddi v. Seen, of 
State. 

(1913) 18 Ind Gas 699 (699) (Mad), Jlavala Nagamma v. Secy, of Slate. (No 
notice under S. 8, Lladras Act 2 of 1864 — No proceeding — Hence 
Art. 16 applies.) 

[See (1934) A I R 1934 Mad 147 (153) : 57 Mad 501 : 154 Ind Gas 990, 
Thir liven hit a char yiil'u v. Secy, of State.] 

4. (1923) AIR 1923 Mad 665 (665, 666) : 74 Ind Gas 281, Secy, of State v 

Nagara ja Aiyar . 

(1927) A 1 R 1927 Mad 350 (351) : 99 Ind Cas 1055, VeailmtaHvcirainadas^ v. 
• Secy, of State. 

(1925) A I’R 1925 Mad 474 (474) : 86 Ind Gas 267, YalamanchUi v. Secy, of 
State. 

(1920) A I R 1920 Mad 948 (958, 960) : 59 Irid Gas 98 (S R), Secy, of State v. 
Vagayampeta Eatate. 

[See (1931) AIR 1931 Mad 525 (529) : 132 Ind Cas 130, Gopalasarny 
Cheiiiarv. Secy, of State.] 


Article 16 
Note 8 
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1 Against Govern- One year. The date of 
ment for compensation for determining 

land acquired for public the amount 

purposes. of the com- 

pensation. 

1. Suit for compensation for land acquired. — Se(?tion 11 of 
the Land Acquisition Act, 1894, requires that the Collector shall 
make an award of the compensation which in his opinion should be 
allowed for the land ; Section 12 requires that such award shall be 
filed in the Collector’s Office and shall be final between the Collector 
and the person interested. If the person interested accepts this 
award, then, as there is no provision in the Act for such award being 
enforced against the Collector by execution proceedings, the ordinary 
mode of enforcing it is by a suit against the Collector and such suit 
is governed by this Article.^ 

If such person does not accept the atoarcl^ lio may, under 
Section 18 of the Act, require tliat the matter be referred by the 
Collector for the determination of the Court (Section 18), and the 
Court may, after considering objections of the parties, make an 
award in writing specifying the amount awarded (Section 26), It 
was held in the undermentionod case^ that the ordinary mode of 
enforcing such an award was hy a suit governed by the ji^'tisont 
Article and not by execution iiroceedings against the Collector. The 
reason of this decision was that the then Land x\cquisition Act did 
not contain any provision for the enforcement of the award by 
execution proceedings, as the award was only a Vlecision’ and not a 
decree. Jiy Act 19 of 1921, sub-section 2 was added to Section 26 of 
the present Land Acquisition Act. That sub-section provides that 
every such award shall be deemed to be a decree within tho meaning 
of the Civil Procedure Code. In view of this addition and by reason 
of Section 53 of the Land Acquisition Act, the mode of enforcing an 
award by the Court is by execution proceedings and not hy a suit. 

As has been seen aliove, this Article refers to a case in which 
the Collector fails to pay tlie amount awarded liy him under the 
Land Acquisition Act. It has no application to a case where the 

Act of 1877, Article 17 and Act of 1871, Article 19. 

Same as above. 

Act of 1859. 

No correspoudiiig provision. 


Article 47 — Note 1 

1. (1697) J3om 802 (807) (P B), Nilkanth Ganesh v. The Collector of Thana. 

2. (1897) 22 Bom 802 (807) (F B), Nilkanth Ganesh v. The Collector of Thana, 

(In view of tho addition to S. 26 of Land Acquisition Act, the decision 
on this point is not good law.) 
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amount of the compensation not been determined} Again, where Article IT 
the Government has acquired the land and has ])aid the) money to Note 1 

one who was apparently entitled to it, a suit by a person who has 
also got interest in the land claiming tlie money paid by the 
Government from the person who received it is not governed by this 
Article.^ See also Notes to Article 62 and Article 120. 


1 0.* Like suit for com- One year. The date of Article 18 
pensation when the acqui- the refusal 

sition is not completed. to complete. 

1. Suit for compensation when the acquisition is not 
completed* — By virtue of Section 48 of the Land Acquisition Act, 

1894, the Government is at liberty to withdraw from the acquisition 
any land of which possession has not been taken ; and when it is so 
withdrawn, the Collector is required to determine the amount of 
compensation for damages suffered by tl\e owner in consequence of 
tlie notice or of any jiroceedings tlioreunder, and to pay such amount 
to the person interested. The suit contemplated by this Article is 
one for such compensation for non-coiivphdion of the acquisition. 

Whore the land vests in the (government under Section 17 of the 
Act, but the Collector refuses to make an order for compensation, a 
suit for comiiensation in respect of such land is not within this 
Article but undfu’ Article 120. The reason is that where the land 
vests in the Government under Section 17, the acquisition is 
complete} A suit in respect of a claim for damages which could not 
bo foreseen at the time of the acquisition proceedings under the 
Land Acquisition Act is not governed by this Article. Such a suit 
will he governed by Article 120.“ 


Act of 1877, Article 18 and Act of 1871, Article 20. 

Same as above. 

Act of 1859. 

No corresponding provision. 


3. (1007) 34 Cal 470 (48G) : 11 Gal W N 350 : 5 Cal L Jour OGO, IlamcRwar 

Singh v. Sccy. of State. 

4. (1935) AIR 1935 Pat. 42 (43), Soma Singh v. Jaigohind Pande. (In this 

case Secretary of State for India was made first defendant.) 

(1919) AIR 1919 budh 2G (26) : 22 Oudh Gas 342 : 54 Ind Cas 535, Ladli 
Prasad v. Nizamuddin Khan. 

Article 18 — Note 1 

• 

1. (1903) 27 Mad 635 (538) : 14 Mad L Jour 173, Mantharavadi Venhaytja v. 
Secy, of State. 

(1907) 34 Cal 470 (487) : 11 Cal W N 356 : 5 Cal L Jour 069, Pameswar 
Singh v. Secy of State. (Suit for damages due to interference with 
right of ferry arising out of acquisition of proix^rty pertaining to such 
ferry.) 
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COMI’ENSATION FOB PABSE IMPEISONMENT 


Article 19 


S'or compensation 
for false imprisonment. 


One year. 


When the 
imprisonment 
ends. 


Synopsis 

1. False imprisonment. 

2. Terminus a quo: 

3. Joint torts and cause of action. 

Other Topics 

Compensation for whole period of imprisonment can he claimed ... See Note 2, 

Pts. 2 to 4 

False imprisonment is continuing wrong ... ... See Note 2, Pt. 1 

Malicious prosecution and false imprisonment — Distinction ... See Note 1, 

Pts. 4 to 6 

Person after release on bail or after remand to jail not under false 

imprisonment ... ... ... ... See Notes 1, 2 


!• False imprisonment. — Every person has a right to personal 
liberty. An infringement of this right by depriving a person of his 
liberty may bo either total or partial. In the former case it is an 
imprisonment; in the latter it is a restraint. An imprisonment 
without lawful justification is a false imprisonment and a restraint 
without lawful justification is a tvrongfnl restraint. The leading 
case on the point is Bird v. Jones} The plaintiff in that case w^as 
prevented from going along a public way which was enclosed by the 
defendants, })ut he was at liberty to go bach. It was held that this 
was not false imprisonment. “ When a total restraint for some 
period, however short, is put upon the liberty of another without 
sufficient reason, an action lies for infringement of the right. 

A person cannot be said to bo under an imprisonment after his 
release on bail.^ 

Act of 1877, Article 19. 

Same as above. 

Act of 1871, Article 21. 

Except the words “for compeusation,” same as above. 

Act of 1859. 

No correspouding provision. 


Article 19 — Note 1 

1. (1845) 08 K R 564 (571) : 15 E J Q R 82 ; 9 Jur 870: LR 7 Q B 742. (Quoted 

in 30 Cal 872 (879) (P C). Per Pattoson, J.) 

2. See also the following case (1838) 4 Ring (N C) 212 (220) : 5 Scott 561 : 7 L J 

C P 85, Grainger v. Hill. (“Where a bailiff tells a person that he*haa a 
writ against him and thereupon such person peaceably accompanies 
him, that constitutes an imprisonment.”) 

(1884) 9 Born 1 (7), Fisher v. Pearse. 

[See also Blackstone’s Commentaries by Stephen, Vol. Ill, Page 803.} 
8. (1903) 30 Cal 872 (880) : 30 Ind App 164 : 7 Cal W N 729 ; 8 Sar 503 : 5 
Bom L R 490 (P C), Mahammad Yusuf uddin v. Secy, of State. 
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False imprisonment must be distinguished from malicious prose- 
cuiion. Where one person has procured the imprisonment of another 
hy obtaining against him a judgment or other judicial order of a 
Court of Justice, it is not a false imprisonment even though the 
judgment or order is erroneous, irregular or without jurisdiction. 
The proper remedy in such a case is not an action for false imprison- 
ment but one for malicious prosecution or malicious abuse of process.^ 
Thus, where a person is w'rongfully arrested and taken before a 
Magistrate who remands him to custody, he must sue in respect of 
his imj)risonment before the remand in an action for false iinprison- 
mont, but in respect of that which is subsequent to the remand, in an 
action for malicious prosecution.^ The false imprisonment lasts only 
wliilst the plaintiff is in ministerial hands set in motion by the 
defendant to take the plaintiff before the judicial officer and till the 
matter comes before him, wlierou])on false imj:>risonment ceases and 
the malicious prosecution begins.^ 

2, Terminus a quo. — False imprisonment is a continuing wrong 
within the meaning of Section 23 of the Act.^ Under that Section 
time begins to run in the case of such wrongs at every moment 
of the time during which the wrong continues. If instead of the 
words “when the imprisonment ends*' in thtj third column of the 
Article, the words were “when tlie right to sue accrues,” it would 
(as in other cases of continuing wrongs) have been x>03siblo for the 
defendant to plead limitation in respect of so much of the imprison- 
ment as was beyond the x)oriod of limitation. The words “wlien the 
imprisonment ends'* make it clear that wiiatovor may be the length 
of the xieriod of irnx)risonment, the plaintiff can, if he brings his suit 
within one year from the date when the imprisonment ends, claim 
conq)onsation for ilie whole period of imprisonment, even thougli a 
I)ortion of it may be beyond one year of the suit.^ The defendant 
cannot divide the time of the continuance of the wrong and plead 
limitation for so much of the imxmisonmont as was beyond one year 
of the suit.^ Another reason for postponing the commoncomont of 
tile period of limitation is probably that the damage sustained 
cannot l)o fully ascertained till the end of the iin})risonmont.‘^ 


4. Salrnond’s Law of Torts, Oth Edition, Pages 425, 420. 

5. Salmoiid’s Law of Torts, Oth Edition, Page 420. 

(1904) 17 C P L R 41 (48, 44), Ilnsan AH BoJira v. Sheikh Moti. 

0. (1870) 39 L J C P 260 (208) : L R 5 C P 534 : 22 L T 721 : 18 W E (Eng) 
1003, A-mtin v. Dowling. 

Note 2 

(1903) 0 Bom L R 704 (70S), Surajrnal v, Manekchand. 

2. (1803) 3 Mad L Jour 2 (8) (Jour). (Tho English law on the point seems to 
be ditTerent.) 

(1904) 17 C P L R 41 (42, 43), Hamn Ali Bhora v. Sheikh Mali. 

[See also U. N. Mitra, Oth Edition, Vol, 1, Pago 333.] 

4. See (1903) 6 Bom L R 704 (708), Surajrnal v. Manekchand. 


Article 19 
Notes 
1—2 
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Artiole 19 
Notes 
2—8 


As seon in Note 1 supraj a ] verson is not under false imprison- 
ment after his remand to jail by a Court, or after his release on 
bail. Ijimitation for a suit for false imprisonment, therefore, runs 
from the date of such remand or release and the suit will be barred 
unless brought within one year from that date. 

Illustrations. 

1. Tlie plaintiff was arrested under a warrant on 28th November 

1895 and was released on bail on 30th November. The 
warrant was cancelled and tlio criminal proceedings started 
against the plaintiff were set aside on 3rd August 1897 ; 
whereuj)on he brought a suit for damages for false imprison- 
ment in Jrdy 1898 stating in his plaint tliat the cause of 
action arose on 3rd August 1897 : Held that the jdaintiff 
fail(3d to bring his suit within one year from the date of his 
libeiation, viz. 30th November and hence the suit was leaned 
by the law of limitation.^* 

2. Tn a suit to recover compensation for false imiu isonment, it 

was alleged that the defendant arrested the plaintiff on the 
27th October and on the 30ih ideru placed him before the 
Magistrate who remanded him to jail custody : Held that 
for the imrposo of eom])uting time under this Article the false 
imprisonment ended on the day on which llu) Magistrate 
ordered the remand.^’ 

When parties are added after tlie institution of the suit, the suit, 
as regards them, should under Hection 22 of the Act be deemed to 
have been instituted when they were made i)arties. Where, in a 
suit for compensation for false imprisonment brought l)y A. against JB, 
C and i), it was found that .I’.? imprisonment ended on 27th June 
1883 and that 0 and D were added as defendants on 5th July 1884, 
it was held that the suit was barred as against C and Dl 

3. Joint torts and cause of action. — A suit for damages 
for false imprisonment is governed by tliis Article whether the 
tort is committed by a single person or committed jointly by several 
persons. If an action for damages for a tort against an individual is 
barred, the period of limitation is not extended because it is against 
several persons. Where there is a joint tort, the proper action is on 
the tort against the joint tfud-feasors and not on a cause of action to 
recover special damage by reason of a conspiracy to cause damage.^ 


6. (1903) 30 Oa.1 872 (880) ; 30 Ind App 154 : 7 Cal W N 729 : 5 Born E R 490 : 
8 Sar 503 (P C), Mahammad Yuaiif uddin v. Secy, of State. 

6. (1904) 17 C P L R 41 (42), Hasan Ali Bhora v. Sheikh Moti. 

7. (1884) 9 Bom 1 (9, 10), Fisher v. Pearse. 

Note 3 

1. (1914) A I R 1914 Cal 390 (43G, 437) : 40 Cal 898 : 23 Ind Caf? 25 (S B), 
Weston y. Peary Mohan Das, 
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20 .* By executors, ad-j 
ministrators or represen- 
tatives under the Legal 
Representatives Suits Act, i 
1855. i 


One year. |The date of 
I the death of 
i the person 
i wronged. 


Article 20 


1. Scope of the Article. — This Article provides limitation for 
suit by an executor, administrator or le^al representative brought 
under the specAal provisions of the Legal Representatives Suits Act 
(12 of 1855). The first paragra|)h of Section 1 of that .Act runs as 
follows : — 

“An action may be maintained by the executors, administra- 
tors or representatives of any j)erson deceased, for any wrong 
committed in the lifetime of such j)or.son, which lias occasioned 
pecuniary loss to his estate, for which wrong an action might 
have been maintained by such person, so as sucli wrong shall 
have been committed within one year before his death; and the 
damages when recovered sliall 1)0 part of the personal estate of 
such person.” 

There is a similar ivrovision in Section 306 of tiio Succession Act 
of 1925 to the effect that all demands whatsoever and all rights to 
'jnoseeute an action existing in favour of a. person at the time of his 
decc'ase, shall survive to Ids executors or adininistrator except 
causes of action for ‘personal injuries, i. e. injuides not aiTecting the 
estate of the deceased^ The Section is wider in some resjiects and 
narrower in other respects than tlie jirovision of the Legal Represen- 
tatives Suits Act referred to above. It is wider in that it emliraces 

Act of 1877, Article 20 and Act of 1871, Article 12. 

Same as above. 

Act of 1859. 

No e.orrcspondiijg provision. 


Article 20 — Note 1 

(192S) AIK 1923 J^oin 408 (408) : 73 Ind Cas 305 : 47 Bom 710, Motilal v. 
Ha'Marayan. (Suit for damages for malicious pro.secution .) 

(1904) 31 Car400 (4.08, 409) : 8 Cal W N 329, Krishna Behary v. Corpora^ 
tiori of Calcutta. (J^o.) 

(1898) 8 Mad L Jour 180 (181), Saiagopa iiawanuja v. Mahabir Doss Ji, 

(1918) AIR 1918 Mad 1100 (1101) : 38 Ind Cas 823, Veemhhadrappa v. 
Firm, of MariracU Vannajec. 

(1920) A I B 1920 Pat 841 (842) : 4 \hit L Jour 070 : 52 Ind Cas 348, Punjab 
Singh, v. Ilamanta.r S'lngh. 

' [.See (1902) 20 Bom 597 (000, 007) ; 4 Bom L K 325, Gopal v. Eania- 
chandra. (Where tort a fleets estate then right to sue will 
survive.) 

(1921) AIK 1921 Mad 1 (8) : 44 Mad 357 : f;2 Ind Cas 200 (F B), 
Eustowji Dorahji v. IF. H. Nta'se. (Do.) 

(1910) AIR 1910 Mad 1068 (1069): 31 Ind Cas 4, Suhramaniya Iyer 
V . Ven katarainier .] 
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Article 20 all demands and all rights of action other than pei’sonal actions and 

Note 1 is not merely confined to actions for wrongs. It is narrower in that 

it refers only to the executor or administrator and does not refer to 
the legal representatives of the deceased in cases where there may be 
DO executor or administrator. 


Article 21 


2, 1 .* -By executors, 
administrators or represen- 
tatives under the Indian 
Fatal Accidents Act, 1855. 


One year. The date of 
the death of 
the person 
killed. 


1, Fatal Accidents Act, 13 of 18S5« — The Preamble and 
Section 1 of tlie Fatal Accidents Act, 13 of 1855 run as follows : 

“ Wpiere as no action or suit is now maintainable in any Court 
Preamble against a person who, by his wrongful act, 
neglect or default, may liave caused the death of 
another person, and it is often -times right and ex|)edient that the 
wrong-doer in such case should ho answerable in damages for the 
injury so caused by him ; it is enacted as follows 

8. 1, — Whenever the death of a person shall he caused by wrongful 
Suit for conipen- act, neglect or default, and the act, neglect or 
saiion, to ^ the famnly default, is such as would (if death had not ensued) 
?p/ have entitled the party injured to maintain an 
Mr death by action- action and recover damages in respect thereof, 
able wrong. party who w'ould have been liable if death 

had not ensued shall he liable to an action or suit for damages, 
notwithstauding the deatli of tlio x)orson injured, and although the 
death sliall have l)e(m caused under such circumstance's as amount in 
law^ to felony or other crime. 

“Ev('ry Kuch action or suit shall he for the henotit of tht 3 wife, 
hushand, parent and child, if any, of the })orson wlioso death shall 
have l) 06 n so caused, and shall he brought l)y arid in the name of the 
executor, administrator or representative of tlie x)erson deceased ; 

“and in every .such action the Court may give sucliv^amages as it 
may think proportioned to the loss resulting from such death to the 
I)arties i'osj)ectively, for wliom and for wdiose benefit such action 
shall be brought ; and the amount so recovered, after deducting all 
costs and expenses, including the costs not recovered from the defen- 
dant, shall he divided amongst the heforomentioned parties, or any 
of them, in such shares as the Court l)y its judgment or de^cree shall 
direct/’ 



5^ Act of 1877, Article 21 and Act of 1871, Article 13, 

Same as n.bove. 

Act of 1859. 

No corresponding provision. 
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The word “representative” in the Section includes all or any one Article 2i 

of the persons for whose benefit a suit may be brought under the x\ct Note 1 
and it makes no difference whether the deceased is a European or 
Eurasian.^ 

The word “child” for whose benefit a suit under the Act may be 
brought does not include an adopted son of the deceased, though 
such son may sue as his representative!^ 


2 . 2 .: For compensation 
for any other injury to the 
person. 


One year. { When the in- 
I jury is com- 
I mitted. 


Synopsis 


1. Applicability of the Article to proceedings under 

the Workmen’s Compensation Act, 1923. 

2. “Any other injury.” 

3. “When the injury is committed.” 


Article 22 


1. Applicability of the Article to proceedings under the 
Workmen’s Compensation Act, 1923. — Section 19 of the Work- 
men’s Ootnpensation Act, 19^3, expressly ousts the jurisdiction of 
the Civil Court in matters required by that Act to be setthd by the 
Commissioner and Section 10 providers a |)eriod of limitation for 
proceedings befoT'c the Commissioner und(!r that Act. Tliis being a 
period provided l)y a special law, it will prevail over the general 
provisions of tlie Limitation Act. (See Section ‘29 ante..) 

Further, a proceeding under the Workmen’s Compensation Act is 
not a “suit” to which alone tliis Article ajiplies. Consoquontly a 
proceeding before the Commissionei* under the Workmen’s Com])en- 
sation Act is not governed by tliis Article.^ 

^ Act of 1877, Article 22. 

Same as above. 

Act of 1871, Article 22. 

The wodij^ ‘dor compeiisatioii” did not oecur after the word “for”. 

Act of 1859, Section 1, Clause 2. 

,1 

To suits for damages for injury to the person the period of one 

year from the time the cause of action arose. 


Article 21 — Note 1 

1. See (1905) 28 Mad 479 (483) ; 15 Mad L Jour 3G3, Johnson v. The Madras 

Hallway Co. 

(i934) A I B 1934 Cal 655 (658) : 61 Cal 480 : 151 Ind Cas 680, E. F. 
Penherio v. Af. Af inney. 

2. (1870) 7 Bom H C (O C) 113 (115, 116), Vinayak Uaghunalk v. G. T. P. 

Bailway Co. 

Artiole 22 — Note 1 

1. (1934) A I E 1934 Bom 28 (29, 30) : 58 Bom 128 : 149 Ind Gas 247 ; 1934 Ori 
Gas 116, Hogan v. Gafur Ramzan. 



Article 22 
Notes 
2—3 
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2. “Any other injury.” — Where a case falls under this as well 
as under Article 36 infra, it will he governed by this Article and 
not by Article 36. The reason is that this Article is a special 
Article dealing with suits for compensation for injury to the person, 
and will prevail over the general Article dealing with malfeasance 
and misfeasance^ Thus a suit for damage^s for injury caused to the 
plaintiff’s eye by the defendant’s throwing sulphuric acid at his face 
is governed by this Article and not by the general Article 36.*^ 
Similarly, a suit for damages for injury caused to the reputation of 
the plaintiff by an assault will be governed by this Article.^ 

The w’ord “injury” in this Article has been given, in the under- 
mentioned case,'* a wider connotation than physical hurt. A voluntary 
obstruction to a person to |)rohibit him from entering into a temple 
is according to that decision technically an injury to the person. A 
somew'hat contrary opinion has, how^ever, been held in the case 
cited below, ^ wdiere the word “injury” was held to mean physical 
injuries to the plaintiff. A suit by the plaintiff against the defem- 
dant for enticing away the former’s wife was held, accordingly, not 
to be for an injury to the ])laintiff within this Article, but to be one 
governed by Article 120. 

3. “When the injury is committed.” — Time begins to run 
from the date on which the injury is committed. Hence, an action, 
if brought more than one year after that date, will be barred.^ In 
A, M, Jahli v. A. M. Zula/ihhif' whore the defendant threw^ sulphuric 
acid on the face of the plaintiff with the result that some months 
afterwards the plaintiff lost his eye, it w’as held that the injury w’as 
committed udien the add vuis ihroivn and that continiiance of the 
effect did not make it a continuing irro7ig so as to attract the 
operation of Section 23 of the Act. It was also held that Section 24 
also did not apply as that Section referred to a.cts not giving rise to 
a cause of action unless sj) 0 cific injury rosulfs therefrom, whereas 


Note 2 

1. (1924) AIR 1924 Bom 290 (291): 84 IjhI Gas 79fi, /!. M. Jahli v. A. M. 

Zulailhi . 

2. (1924) A I R 1924 Bom 290 (291) : 84 Tud Gas 796, A. M, Jahli v. A, M. 

Zulaihhi. V 

8, (1910) T) Iiid Gas 124 (125) (All), Arhal Misir v. Balden Ahrr. 

[See (1880) 2 All 622 (624), Uajn SvdAiog Das v. Gohind Prasad, (So 
assumed. No longer law on aiiother point.)] 

4. (1932) AIR 1932 Mad 432 (432) : 138 Ind Gas ^4, Manilrijasioami v. 

Jjakamma. 

5. (1936) A I R 1936 All 454 (456) : 103 Ind Gas 974, Sohlia. Rata v. Tilm Ram. 

(AIR 1935 All 855 reversed.) 

[See nhn (1912) 15 Ind Gas 505 (506) : 36 Bom 443, (Jobind Balhrishna 
V. Pnnd'urang Vinaya]:, (Running after a per soil with r* shoo 
in hand threatening to heat him though the person of the 
pursued is not touched amounts to an assault and is an injury 
to the person.)] 

Note 3 

1. AIR 1935 All 855 (850) : 150 Ind Can 550, TiVa Bam v. Sohha Bam, 

2. (.1921) AIR 1924 Bom 290 (292, 294) : 84 Ind Caa 790. 
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tlie throwing of siilphuric acid was itself a wrong giving rise to a 
cause of action independent of any question of damage. 

23.^ For compen-j One year. i When the plaintiff 
sation for a malicioiis j | is acquitted, or 

prosecution. I | the prosecution 

' ; is otherwise ter- 

I minated. 

S ynopsis 

1. Actions for malicious prosecution. 

2. Applicability of the Article to acts done 

under the Police Act, 1861. 

3. “When the plaintiff is acquitted.” 

4. Prosecution. 

6. “Prosecution is otherwise terminated.” 

6. Suit against joint tort-feasors. 

7. Action against a municipality. 

1. Actions for malicious prosecution. — It is an aeiionahlo 
wrong to institute certain kinds of legal proceedings against anr^ther 
pei’son maliciously and without reasonable and probable cause. 

The question, what kinds of legal proceedings will give rise to 
sucli an action, must be ascertained hy reference to the law of 
torts. It may, however, he noted tliat tlie gist of an action for 
malicious prosecution is damfuie actual or iniplifid.^ In Savillc v. 
Eoherts,'-^ which is the loading case on the sidiject, it was held liy 
Holt, C. J., that the damage whicli was the gist of an action for 
malicious |>rosocution should he one of three kinds : 

1. damage to a man’s fame, as when the mattei- he is accused 

of is scandalous, 

2. damage to tlie 'person as wlion a man is put in danger 

of his life or limb or liberty, and 

3. damage to his iiroperty. 

Act of 1877, Article 23. 

Same as above. 

Act of 1871, Article 23. 

23.-b a malicious prosecution, j One year, j When the plaintiff is acquittcfl. 

Act of 1859. 

No correspondiiif? provision. 


• Article 23 — Note 1 

1. (1883) 52 L .7 Q I! 488 (490) : 11 Q R T) 674 ; 49 L T 249 : 31 W R 068, 
Quartz Hill Gold Mining Co. v. Kyre. (Referred to in A 1 R 11)15 Cal 
173 (174). See the observation of Bowen, L. J.) 

(1928) AIR 1928 Cal 1 (19): 106 Ind Cas 277, Im-imial Tobacco Co. v. Albert 
Bonnan. 

a. (1697) 1 Ld Raym 374. (Cited in AIR 1928 Cal 1.) 


Article 22 
Note 3 

Article 23 


Lim. 68 
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Article 23 In a ^or malicious i)rosecution the plaintiff lias inter alia to 

Notes prove that the ju’oceedings complained of terminated in his favour if 

1—2 from their nature they were capable of so terminating.^ If this 

termination takas the form of an acquittal, the terminus a quo will 
be the date of the acquittal. 

2, Applicability of the Article to acts done under the Police 
Act, 1861* — Section 42 of the Police Act, 1861, as it originally 
stood, contained the following words : “All actions and prosecutions 
against any person, which may be lawfully brought for anything, 
done or intended to be done under the provisions of this Act, or 
under the general police i)owers hereby given, shall be commenced 

3. (1926) AIR 1926 P 0 46 (49) : 95 Ind Gas 329 ; 29 Oudh Gas 163 : 1 Luck 
215 (P C), Balbhaddar v. Badri Salt. 

(19B0) A I R 1930 Cal 392 (393): 57 Gal 25; 125 Ind Gas GOT, Nagendra Nath. 
V. Bamnta Das. 

(1867) 8 Sutdi W R 443 (443), Obedal Hossein v. Goltick Chunder. 

(1906) 17 Mad L Jour 60 (61), Venkatarainana Iyer y . Swanii Nailc . (A formal 
order of discharge or acquittal need not be made — A pronouncement, 
ly the Magistrate is enough.) 

In vic'w of the Privy Cormcil decision, the following cases which held that 

the plaintiff should, prove his innocence are no longer good law : — 

(1922) A I R 1922 All 209 (209) : 44 All 485 : 67 Ind Gas 65, Gobar- 
dhan Singh v. liarn Badan Singh. 

(1920) A I R 1926 Bom 306 (307) : 95 I. 0. 39, Alavikhan v. Banemiya. 

(1901) 28 Gal 591 (592), Harish Chunder v. Nishi Kanta. 

(1901) *24 Mad 59 (62), Nalliappa Goundan v. Kaliappa Goundan. 

(1919) A I R 1919 Lah 255 (256) : 51 Ind Gas 279 : 1919 Pun He- 
No. 32, Pohlo Ram v. Ilukam Singh. 

The other facts which the plainti ff has to jwove are — 

(i) that he was prosecuted by the defendant : 

(1908) 30 All 525 (533, 534) : 35 Ind App 189 : 12 Gal W N 1017 : 10* 
Bom L R 1080: 18 Mad L Jour 394 : 5 All L Jour 665 : 14 Bur 
L R 318 : 11 Oudh Gas 371 ; 8 Cal L Jour 387 : 4 Mad L Tim 
204 (P 0), Gaya Prasad v. B ha gat Singh. 

(1930) AIR 1930 All 742 (746) : 1930 Cri Gas 998 : 53 All 44 : 132 
Ind Gas 17, Md. Sharif v. Nasir AH. (Gonspiracy of defendants, 
including police oflicers to prosecute, plaintiU maliciously— Defen- 
dants including police oflicers are liable to bo sued for damages.) 

(1915) A 1 R 1915 Gal 79 (83) : 27 Ind Ca.s 449 : 19 Cal W N 935„ 
Bishun Per gash v. Fulnian Singh. (A prosecution exists where 
a criminal charge is made before a judicial officer or tribunal, 
ar7d any person who makes or is actively instrumental in the 
making or prosejcuting of such a charge is doomed to prosecute 
and is called a prosecutor.) 

(1928) 114 Ind Gas 501 (501) (Oudh), Gajraj v. Chandrika. 

(ii) that the prosecution was instituted without any reasonable and probable 

cause : 

(1901) 25 Bom 332 (335) : 2 Bom L R 938 : 4 Gal W N 781 : 10 Mad D 
Jour 300 (Ptq, Pesfonji Muncherji Mody v. Queen Insurance Co.. 

(1902) 24 All 363 (366) : 1902 All W N 92, Bhimsen v. Sitarani. 

(19*28) A I R 1928 Oudh 145 (145) : 2 Luck 487 : 101 Ind Gas 274, 
Shiwaratan v. Ham Sumran. ^ 

(1910) 6 Ind Gas 675 (677) (Gal), Shania Bibi v. Chairman of Bara- 
nagorc M unicipality . 

(1913)19 Ind Gas 24 (26) (Cal), Muchi Osta v. Horsmull Marioari. 
(Plaintif! should prove his innocence to justify the inference that 
the prosecution was commenced without reasonable and probable^ 
cause.) 



Compensation fob malicious prosecution 1076 

within three months after the act complained of shall have been 
committed and not otherwise/’ Those words were repealed when 
the Limitation Act of 1871 was passed/ The result is that the suits 
referred to in the said provision are now governed by the general 
law of limitation contained in tho Limitation Act, Hence a suit for 
damages for malicious prosecution brouglit against a police ollicer 
who conspired with other defendants to prosecute the plaintifl 
maliciously, is governed by this Article/ 

3. “ When the plaintiff is acquitted.” — Where the case prose- 
cuted is one in which tho plaintid is acquitted, the termimiH a quo 
under this Article is the date of such acquittal. It has been held by 
the High Court of Madras and tlie Chief (>ourt of Oudh that the fact 
tliat a revision petition has been presented against the order of 
acquittal could not render it the less final, and wall not save from tlie 
bar of limitation a suit for damages filed more than a year after the 
acquittal though witiiin a year from the date of the dismissal of the 
revision petition.^ Where, however, an order purporting to be an 
order of discharge was set aside by tho District Magistrate under 
Section 437 of tlie Criminal Procedure Code, and a retrial ordered, 
hut the High Court in revision set aside the order of the District 
Magistrate on tho ground that tho order of the trial Court was 
really one of acquittal, it was held that the second part of tho third 
column was not excluded by the fact of acquittal in cases where the 
proceedings had subsequently revived, and that therefore the time 
commenced to run from the date of the High Court’s order which 
terminated the prosecution/ 

4f. Prosecution. — The maintainability of a suit for damages for 
malicious prosecution docs not depend on there having beei] a prose- 
cution in the sense in which the term is used in the Code of Criminal 
Procedure/ The word “prosticution” used in this Article has a very 
wide significance and does not merely moan an actual trial or an 
inquiry which may result in a conviction and the imposition of 
imprisonment or fine.^ Thus, an application in revision under 

Note 2 

1. See Limitation Act, 9 of 1871, Schedule. 

2. (1930) AIR 1930 All 742 (744) ; 1930 Cri Gas 998 : 53 All 44 ; 132 Ind Gas 

17, Mohanied Sharif v. Nanir Ali. 

Note 3 

1. (1900) 23 Maul 2d (25), Narayya v. Seshayya. 

(1935) A I R 1935 Oudh 392 (394) : 155 lud Gas 70G, Shankar Prasad v. 
Shco Narain. 

2. (1920) AIR 1920 Mad 151 (151) : 57 lud Gas 035. Sri liamuluv. SuhbaPao. 

Note 4 

1. (1922) A I r’ 1922 Gal 145 (140) : 07 lud Gas 705 : 49 Gal 1035, Narendra- 

nath Dey v. Jyotish Chandra PaL 

(1928) A I R 1928 Gal 691 (693) ; 56 Cal 432 : 114 Ind Gas 796, Halnndra- 
nath V. Jogendra Chandra. 

2. (1930) AIR 1930 All 323 (327, 323) : 125 Ind Gas 464 : 52 All 553 : 1930 

Cri Gas 449, Madan Mohan v. Ram Sunder, 


Aptiole 23 
NotQB 
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Article 2d 
Notes 

4—5 


S. 486 ol the Criminal Procedure Code for ordering an inquiry or 
trial, ^ or an application for binding down a person under Section 107 
of that Code^ amoiuits to a prosecution. Again, an application for 
sanction l>eing a inoliminary or initial stage in a criminal inose- 
cution, an unsuccessful apjdicatioii for sanction to prosecute mac\e 
before a Civil Court may supply a basis of a suit for damages tor 
malicious prosecu tion 

The prosecutiofi commences as soon as the proceeding is insti- 
tuted. It may prove infructuous, where, for instance, no notice 
is served u]>on the accused. In such a contingency, the action for 
daFuages for malicious |>roseciition would fail, not because there was 
no ]U’osecution commenced, hut because there was no damage done 
to the^ plaintiff.^ But in a case of criminal prosecution for an offence, 
it does not comincnce nntil proc(*odings arc initiated by a Magistrate 
taking cognizance of tlic oiTence. Tlie laying of an information 
before tlie police cannot, therefore, he held to he the commence- 
ment of a criminal prosecution ; consequently, in such a case a. *<1111 
for damages fur malicious prosecution does not lie." 


8. “Prosecution is otherwise terminated/’— A i)roseciition 
terminates l)y an order of the Magistrate doelirjing to commit tlio 
accused to Sessions^ or by an order of discharge.^ I8iit if the matter 


(1018)18 Iiul Cas 787 (789) (Cal), Croirilji v . O' Ileillj/. (Pmcmlings uruliu' 

S. 144 or S.145, Criminal Pro. Code may constitute a prosiHUition.) 

3. (1980) A T R 1930 All 326 (827, 328) : 125 Ind Cas 464 : 52 All 558 : 1980 
Cri Ca.s 440. Jlfadan Mofuni v. linrii SuiiJer. 


4. (1010) A T K 1919 All 88S (889) : 41 All 508 : 50 Ind Cas 140, Mohanird 

K iazuUah v. J ai liavi. 

(1918) 18 Ind Cas 787 (789) (Cal), Crowdy v. OO^eilly. 

(1915) A I R 1015 Cal 79 (81) : 27 Ind Cas 449, Bislnni Pergash v, Puhnan 
f^hufh . 

5. (1922) A I R 1922 Cal 145 (146) : 67 Ind Cas 705 : 49 Cal 1085, Nnreitdra- 

nafh Dey v. JyoHsh Chandra Pal. 

(1929) A I R 1928 Cal 691 (698) : 56 Cal 482 : 114 Ind Cas 796, nahvidra- 
Hath V. Jogendra Chandra. (“To ]*ros(!C‘.uto is to set the law in motion 
and th<> law is only set in motion h\ an app'-al to some per.son clothed 
with judicial aaithority in regard to the matter in qu(^stiorl” — - Clerk 
and Lindsell on “Torts,” at page 687.) 

6. M015) A T R 1915 Cal 79 (82) : 27 Ind Cas 449, nishun Pergash v. Fulm.an 

Singh.. (87 Gal .858 and 88 Cal 880, Disssentod from.) 

[But see (1918) 20 Ind Cas 768 (708) (Cal), Dhirajbala Dasi v. Oopal 
Phandra MuJeerjee. (Proceedings before a MagistaMto under 
Piengal Uisorderlv Houses Act, 1906, do not constitute a prose- 
cution.) 

(1011) 11 Ind Cas 811 (812) : 38 Cal 880, Golap Jan v. Bhola Nath. 
(1910) 6 Ind Cas 877 (878) : 87 Cal 858, Deroznrio v. Giiloh Chand. 
(No prosecution as no process issued on the plaintiff.)] 

7. (1902) 24 All 3fiS (370, .271) : 1902 All AV N 93, nhri v. Muhammad Had.i 
(1930) .A 1 R 1930 Ciil 392 (394, 39.*)) : .>>7 Cal 2.*) : Ri.") Ind Cas GOT, 'Saqendra 

hath V. Bomnta Das. * 


Note 5 

1. (1926) AIK 1926 T> C 46 (49) : 95 Ind Cas 329 : 29 Oudh Cas 

215 (P C), Balhhoddar v, Badri Shah. 

2. (1922) A I R 1922 Bom 209 (209) ; 47 Bom 28 : 67 Ind Cas 754 

Vifhaldas v. Bnoji Hr/. ri. 


163 : 1 Luck 
, Pnrshoffam 
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is taken up in revision or appeal to a higher authority, the prosecu- 
tion terminates when the procoodings in revision or app 0 |l come to 
an end in favour of tlie discharged person.’^ 

Tirno begins to run only from the date of the liniil judgmeni of 
the Magistrate and not from the date on which he says in his 
judgment that he came to an opinion favourable to the plaintiff.'^ 

6. Suit against joint tort-feasors. —This Article is not ina))pli- 
cablo to a suit for damages for malicious i)rosocution against several 
joint tort-feasors. Where siicli a suit in respect of such torts is 
barred by limitation as against one, it would be barred as against ail.^ 

7. Action against a municipality. — Ordinarily, aiiactiovia<-aitisi 
a municipality will be governed by the period of limitation given 
under Article 2 where the. act done by the municipality is “alleged 
to bo in ])ursuance of any enactment.” Tims, Article 2 will govaaai a 
(iase only wlion tlio municipality does an act in the honest belief t hat 
it was em])owered to do the same by some enactment. But, if it acts 
knowing that it laid no jiower under any enactment so to act. a suit 
for comiiensation foi* malicious prose^cution against it will fall under 
Article 23 and not under Article 2.^ It was held by the High Court 
of Bombay in the uiiderrnentioned case" tliat a suit for malicious 
prosecution against a municipality on the acquittal of a i>erson wlio 
was prosecuted by the municipality for alleged infringement of some 
provision of the Boml)ay Municipal Boroughs Act (18 of 1925} was 
governed by Section 20d of that Act and not by either Article 2 or 
this Article. 


(188ii) G Bom 376 (380) : 6 Ind Jour 535 : Chittcy’s S. C. C. B. 100, Venu v. 
K oor 1/(1 N ara yav . 

[See (1930) A X K 1930 All 326 (327) : 125 Ind Gas 464 : 52 All 553 : 
1930 Cri Gas 449, Jifadan Mohan v. Ilam Sunder.'] 

3. (1930) AIR 1930 All 32(; (828) : 125 Ind Gas 464 : 1930 Cri Gas 449 : 52 All 

553, Madan Mohan v. Ram Sunder. 

(1938) A I R 1938 Mad 349 (352) : 174 Ind Gas 42H (F R), Kulasekara Chetty 
V. T holaaimjarn Chetty. (A I K 1920 Mad 151, Follosvod ; 23 Mad 24, 
Overruled.) 

(1938) A I R 1938 All 49 050) : 173 Ind Gas 669 : I L K (1938) All 89, iJhayat 
Raj V. Ml. Garai Dulaiya. 

[See aho (1920) A 1 K 1920 Mad 151 (151) : 57 Ind Gas 635, Sriramulu 
V. Suhba B,ao.] 

4. (1906) 17 Mad L Jour 60 (62), Venhataramana Iyer v. Svniini Naick. 

(1912) 16 Ind Gas 584 (585) (Mad), Shtippu Iyer v. Sivarama Pattar. 

Note 6 

1. (1914) AIR 1914 Cal 396 (436, 488) : 40 Cal 898 : 23 Ind Gas 25 (S B), 
Weston V. Peary Mohan Das. 

Note 7 

1. (1925) AIK 1925 Riing 311 (312) ; 3 Kaug 208 ; 89 Ind Cas 801, Maung 

Kyan Nyim v. Ma-Ubin Municipaliti/. 

[See (1910) 0 Ind Cas 675 (080) (Cal), Shama Bibt v. Chairman 
Baranagore Municipality.] 

2. (1937) AIR 1937 Bom 491 (491, 492) : 172 IndCas 430, Parvateppa Mallappa 

V. Hubli Municipality. 


Article 23 
Notee 
6—7 
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24. * For com jiensation j One year, j W h e n the 

for libel. ' ! libel is pub- 

’ I lished. 

1. Suit for compensation for libel • — “Defamation ’’ is the 
wrong done hy one person to the reputation of another by words, 
signs or visible representations. It is different from wrongful acts 
which injure the reputation such as an unlawful arrest or a malicious 
prosecution. It is also different from \vords which cause damage to 
a person’s property and not to his reputation, e. g, slander of title 
or slander of goods.^ 

A “libel” is only a particular form of “defamation.” It is a 
defamatory statement in wriiiug or otherwise recorded (e.g. by 
printing, tyjiing, etc.) in such a way as to ))e of more or less perma- 
nence so that after one act of publication, it still retains its capacity 
of expressing the defamatory moaning hy sulisequent acts of puhli- 
cation.^ 

A statement is not actionable as libel unless it is made and 
lisheA. No suit will lie where there is no ])ublication.^ “Publication” 
includes a subsequent re-pul)lication of the libellous matter and a 
suit will lie for every such publication 

An allegation by the defendant in a written information laid 
before the Magistrate that the |)laintiff was a woman of no 


Act of 1877, 

Same :is Jibovc. 

Act of 1871. 

24. — For libel | (bie yi^ar. Wlion the libel is pui^lislKMi. 

Act of 1859, Section 1, Clause 2. 

* * * ♦ » * » 

To suits for diiruages for in jury to the reputa tion .... 

the period of one year from the time the cause of a(‘tion arose. 


Article 24 — Note 1 

1. Law of Torts by S. Ramaswamy Tver, Pages 241, 242. 

Salrnond’s Law of Torts, Gth Editioti, Page 496. 

Halsbury’s Laws of England, 1911 Edition, Yol. XVIII, Page 606. 

[See (1881) 8 All 815 (817, 818) : 1881 All W N 81 : 6 lud Jur 820, Abdul 
Hakifii V. Te j Chanddr. (Defendant preferring a p(diition to Magis- 
trate — Petitioii containing defamatory statements by way of defence 
to charge made a-gaiiist him — Statements hold to have been jriade in 
good faith — Suit for damages for libel does not lie.)] 

2. Law of Torts by S. Ramaswamy Iyer, Pages 241, 242. 

Sal mend’s Law of Torts, Gth Edition, lAige 496. 

8. (1868) 10 Suth W R 184 (184): 1 Bong L R (s N) 12 (a), Koiuul Chun<ier v. 

Nohin Chuiidc.r. (N(j publication if the libel )>e addressed to the partv 
himscilf.) 

[See (1884) 7 Ail 205 (219) : 1884 All \V N 840 (F B), Queeu Empress 
V. Tahi Husain i] 

4. See (1887) 12 Bom 167 (169), In re Uoieard. (The recovery of damages against 
one defendant is no bar to a suit against another for a repetition of 
the libel.) 
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character/ or in a report, if written, to the police containing an 
imputation of having committed dacoity or other offence against the 
plaintiff,® is defamatory of the plaintiff’s character. Where a party 
brings a suit for defamation against a police officer submitting report 
in compliance with an order of the Magistrate, this Article and not 
Article 2 will a})|)ly.®^ A suit for compensation for exclusion of the 
plaintiff from civil rights is governed by Article d6 and not this 
Article. 

The starting point of limitation under this Article is the date on 
which the alleged lil)el is published.^ 

Where several plaintiffs institute a suit within the prescribed 
period of limitation, the subsequent amendment of the ydaint by 
striking out the nauH'S of all the ])laintiffs except one on tlie ground 
of misjoinder, will not render the suit time-barred.® 


25.^ For com- One year. When the words are 
pensation for spoken, or, if the 

blander. words are not action- 

able in themselves, 
when the special 
damage complained 
of results. 


1. Suit for compensation for slander.— A slander is a defama- 

tory statement, expressed or conveyed by spoken wonhy sounds, 


^ Act of 1877, Article 25. 

Same as aliovo. 

Act of 1871. 

25. — For slander. | One year. | When the words are spoken. 

Act of 1859, Section 1, Clause 2. 
*♦***♦♦ 

To suits for damages for injury to the reputation the 

ixiriud of one year from the. time the; cause of action arose. 


5. (1913) 20 Tnd Gas 708 (708) (Cal), Dhiraj Bala v. Gopal Chayidra. 

0. (1902) 21 All 308 (371) : 1902 All W K 96, Uhri v, Muhammad Jlndi. 

(1937) AIR 1937 Lah 709 (710) : 109 Ind Gas 640, Harnam Singh v. Doola 
Singh. [A making false accusation against B to policswGase in- 
vestigated but B not prosecuted — Suit by B for damages for malicious 
prosiieution — Such suit held one for libel or slander and Art. 24 or 
Art. 25 applied.) 

Oa(1937) A I R 1937 All 90 (95) : 107 Ind Gas 433 ; I L R (1937) All 390, Veni 
• Madho Prasad Singh v, Wajid All. 

Ob (1935) AIR 1935 Bom 301 (363) : 158 lud Ca.s 414, Devchand Tctaram v. 
Ghanashyarn, 

7, (1902) 24 All 368 ( 371 ) : 1902 All W N 90, Ishri v. Muhamad Uadi. 

(1913) 20 Ind Gas 708 (708) (Cal), Dhiraj Bala v. Gopal Chandra. 

(1867) 2 Agra 47 (48), Mahomed Imdadally v. Ameer Ally. 

S. (1908) 35 Cal 495 (509) : 12 Gal W N 490, Barrov: v. Hein Chandra Lahiri* 


Article 24 
Note 1 


Article 25 
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Aptiole 25 gestures or in .some transitory form whetlier visible or audible.^ A 

Hotel mere abuse which does not amount to a defamatory statement is 

not actionable as a slander.^ 

The starting point of limitation in a suit for compensation for 
slander is — 

1. when the words are spokojn, or, 

2. if the words are not actionable in tliemselves, when the 

special damage complained of results. 

The lattei’ words were added in the Act of 1877 for tlie lirst 
time. According to the ]<higlish Common Law of slander, a slander 
is not jjcr se actionable except in throe cases : 

1. wViere an inpiutation is made that the ])laintift has com- 

mitted a criminal offence, 

2. where an imputation is made tliat the jilaintiff is sufl’ering, 

from a contagious disease, and 

3. where an iinx)utation is made against the plaintiff in the 

way of his trade or liusiness. 

In those three cases tlie slander is par sc actionable.'^ Jn this 

country it Iras generally hetm held that the English law in its 

entirety is not api.)lical>le.‘* The Higli Court of Calcutta has held 
in the undermentioned ca,.se^ that the English law is a])i)licablo 

to the Presidency Towns and that therefore in cases not falling 

within the exceptions referred to aliove, an action for slander is not 
maintainahlo without x)roof of sx>ecial damage. 

It has now l)ecn held by the tligli Courts ol Bomljay^’ and 

Article 25 — Note 1 

1. Salvnond ow ■.rort.-., Gth Kditioi), Page 49(). 

2. (1899) 2G Cal 058 {GGS) : 8 Cal W N 551 (F B), (Jirish Chundcr Mittcr v, 

fj atatUiari Sadhuldian . 

(1900) 10 ]\1;h1 Ii Jonr 88 (84), Konce Suhhadra v. Subbaraifadif . 

[See however (1888) 10 All 425(447) ; 1888 All WN 161 , Denrav Singh 
V, Mahip Singh. (Personal insult is actioiuible per se.)] 

3. Sabiioiid on Torts, Gth Edition, Page 588. 

4. (1929) A 1 R 1929 All 214 (217) : 115 IndCas 458 : 51 All 509, nahirn Bahsh 

V. Bachcha Lall. 

(1916) A 1 R 1916 llx>P Bur 16 (17) : 88 Ind Cas 678 : 2 Fpp Bur Rul 9S, Ab/a 
N yo V. Ml Te. (A suit to recover damages for slanderous word im- 
puting unehastity to a woman is maintainable without x’mof of any 
sx)ecial damage.) 

(1884) 8 Alad 175 (180), Parvathi v. Mannar. (Words defamatory in them- 
selves a)id jiot mere verbal abuse.) 

(1885) 12 Cal 424 (426, 427), Trailolcya Nath v. Chimdra Nath. (Defama- 
tion of character involving loss of social position and injury to reputa- 
tion.) 

(1906) 84 C-M 48 (50) : 4 Cal L 4our 888, Sukhan Teh v. Bipad Teli. 

(1906) 4 Cal L Jour 890 (897), Shoobhajee Koeri v. Bokhori Earn. 

(1878) 8 Cal L R ISl (182), Srikant Roy v. Satcemri Shaha. (Callmg a 
witness a drunkard is per .se actionalde.) 

(1885) 12 Cal 109 (110, 111), Ihin Iloscin v. Haider. 

(1898) 8 Cal 1 j Jour 140 (141), Jogeswar Sarin a v. Dinar am Sarnia. 

5. (1901) 28 Cal 452 (461) : 5 Cal W N 659, BJioonimoni Dossee v. Natobar 

Biswaa. 

6. (1927) A I R 1927 Bom 22 (27, 28) : 98 Ind Cas 949 : 51 Bom 167, Him Bai. 

Dinahair. 
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Madras^ that the English Corainon Law oi slander is not applicable 
even to the Presidency Towns and that a slander is per se actionable. 
There is thus no room for the aptlicability of the second part of the 
third column, except in cases where, like the High Court of Calcutta, 
the Englisli law of slandei' is considerc<’l api)lica,ble to any particular 
case. 

26 . ^ For compensation ! One year. | When the loss 

for loss of service occa-j ^ occurs, 

sioned by the seduction of i 

the plaintiff’s servant orj 
daughter. ' 

1. Seduction. — Wlicre a ])erson seduces the servant or daughter 
of another person and thereby causes loss of service to the lattci’, the 
seduction is an actionable tort. Mere seduction is, therefore, not 
actionable per se hut only wlien it results in loss of service} The 
service may be actual or constructive. It will l)e constructive or 
])resumod and need not 1)0 proved in the case of a hired servant or 
minor cliild.*'^ In other casc 5 S it must he provcxl. Any loss of service 
is enough if it results from t'ne seduction in any manner not too 
remote, e. g. illness due to menial agitation after seduction and 
desertion.*^ 

Time, under the Article, runs from the time when tlie loss occurs. 

27 . t For compensation | One year, j The date of 

for inducing a person to I ; the breach, 

break a contract with the j 

plaintiff. • 


^ Act of 1877, Article 26. 

Same as above. 

Act of 1871, Article 27. 

Idxcept j'ur the words ‘Tor eompeusatiojj,” the Article was the sanu^ as above. 

Act of 1859. 

N o CO r ro^spo i k1 i o g pr o v i si o n . 

f Act of 1877, Article 27. 

Same as abov(;. 

Act of 1871, Article 28. 

Except for the words “for compensation,” the Article was the same as above. 

Act of 1859. 

No corresponding provision. 


7. (1932) A I Yi 1932 Mad 415 (450) ; 55 Mad 727 : 110 Ind Gas 422, Nanifiana 
, Sail V. Kannaninia Bai. 

Article 26 — Note 1 

1. Saimoud on Torts, Gth Editioij, Page 46G. 

2. Salmond on Torts, Gth Edition, Pages 488, 489. 

[See aha (18i^2) 4 All 97 (101) : 1881 All W N 143 : G Ind lur 4B:1 
lia7ri Lall v, Tulai’mn.'] 

3. Salmond on Torts, Page 487. 


Article 25> 
Note 1 


Article 2& 


Article 2T 
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Article 27 
Mote 1 


1. Inducing breach of contract. — It is an actionable tort to 
induce intentionally and without lawful justification any one to 
break a contiact made by him with another, thereby causing the 
latter damage.^ Under the Limitation Act of 1859, a suit for 
damages for sucli a wrong was governed by clause 16 of Section 1 
which jirovidod a period of six years for “all suits for which no 
other limitation is hereby expressly provided/’^ The suit would now 
be governed by this Article. Wliero the plaintiff' and the defendant 
were rival contractors to the British Government for supply of 
camels to the Military I)e])artment, and the plaintiff sued the defen- 
dant for damages for inducing the sub-contractors of the [daintiff 
to brcrak their contracts witli the jdaintiff, it was held by the Privy 
Council that the suit was governed by tins Article.^ 

The word “induce” does not mean the same thing as giving 
advice. As Sir .John Salmond in his Ijaw of Torts points out : 
“To induce a ])reach of contract means to create a reason for break- 
ing it ; to advise a breach of contract is to ])oint out the reasons 
whicli ah’eady exist. Where a person merely advises a breach of 
contract, it is not an actionable wrong. 

In Khiniji Vasanji v. Narsi Dhanjid it was held by Beaman, J. 
of tho Bombay High Court that malice or cons])iracy is necessary 
to be establislied l>efore an inducement to lu’oak a contract becomes 
actionahlcg and tliat where Ay merely knowing of tlie existence of 
an unporfoirned agreement without malice or the use of unlawful 
means, obtains the Ixmefit of tlie agreement for liimself, no action 
will lie against him for procuring the breacii of the agreement. The 
learned .ludge followed this decision in JeJciso7idass v. llanchoddaSy^ 
whore Ik? held that a person who induces a girl betrothed to another 
to break that agreement and marry him, commits no tort, and that 
the principle is the same when the inducement is made to the father 
of tlie girl by the fatlior of the hoy who is in fact married. 


Article 27 — Note 1 

1. (TH5S) 05 K R 501 (511) : 22 L 0 Q B 408 : 17 Jur S27 : 2 lU B1 216 

(281), ijumley v. dye. (Referred iu 81 ]\lad 171 ; 88 Mad 417 and 39 
Mad 781.) 

(1881) 0 Q B 1) 888 (887) : 50 L J Q B 805 : 44 L T 75 : 29 W R (Eng) 867 : 
45 J 1> 878, Bov'cn v. Hail. 

‘(1001) 1001 A C 495 (506) ; 70 L J P C 76 : 85 L T 289 : 50 W R (Eng) 139 : 
65 fl 1’ 708 : 17 T Pj H 749, Quinn v. LeatJiani . (Referred in 30 Mad 
418 and 84 Cal 257.) 

(1905) 1905 A C 289 (245) : 74 1. J K B 525 : 92 E T 710 : 53 W R (Eng) 593 : 
21 T L R 441, Sontii Wales Miners' Htuleraiioii v.Ctlarnorgan Coal Co. 
(Referred in A I R 1916 Mad 1157.) 

2. (1866) 5 Bulb \V R 277 (27B), Mecr Mahomed Kazeem v. A. J . Forbes. 

(1867) 7 Suth \\ R 400 (400), Troyl iilJio Tarincv v. Mohinia Chunder. (On 

review from 5 Suth W R 277.) ' 

(1867) 8 Suth W' R 257 (258), Meet Mahonicd Kazeem v. A. J. Forbes. 

8. (1926) A T R 1926 P C 88 (89) : 1926 i\hid W N 592 : 96 Tnd Cas 887, Haveli 
Shah V. Painda Khan, 

4. Salmond on Torts, Gth Edition, Page 603. 

5. (1915) A 1 R 1915 Born 300 (311) ; 28 Ind Cas 408 (414) ; 39 Boiri 682. 

6. (1916) A 1 K 1916 Bom 51 (55) : 38 Ind Cas 588 : 41 Bom 137. 
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28 .* For compen-[ One year. 
:sation for an illegal,! 
irregular or excessive 
distress. 


The date 
distress. 


of the 


Synopsis 

1. Scope of the Article. 

2. Compensation. 

3. Terminus a quo. 


Article 28 


1. Scope of the Article. — Article 29 infra refers to seizure 
of moveable i:>i'opcrty under a legal process. A Vlistress’ wlueh is 
the subject of this Article is the same tiling as a ‘distraiut’^*^ and is 
taking, without legal process, movealile ])io})erty out of the possession 
■ of another for obtaining satisfaction of a debt or wrong. It is 
therefore a mode of self-help or extra-judicial remedy available to 
the aggrieved party. By the statute law in force in various 
Provinces of India, landholders have, in certain cases, a right to 
attach tlie moveables of the ryots for arrears of rent.^ Similarly, 
the Government and ])ublic liodies like Local P>oards and Munlci- 
])alities have under various enactments |) 0 \ver to distrain the move- 
able ])roporty of defaulters in the payment of revenue or other jiublic 
dues." In exercising tliis jiowcr, however, the distminer has to 
conform to the provisions of the statute under winch tliey puri)ort 
to act. A distress not in conformity with the said provisions will 
be an illegal, irregular or excessive distress as the case may In 

England there is another right of distress called “distress damage 
feasant,'' i.e. distraint of things doing damage. The light can be 


^ Act of 1877, Article 28. 

Same as above. 

Act of 1871, Article 29. 

Except for the words “for coinpeusation,” the Article was the same as above. 

Act of 1859. 

N o CO rrespoii d i ii g pro v i sio 1 1 . 


Article 28-~Note 1 

la (1902) 7 Cal W N 728 (728), J agaf jiban Nando v. Sarnt Chandra. (‘Dis- 
tress’ has the same meaning as ‘distraint’.) 


1. See for example Madras Estates Land Act, 1908, Ss. 77 to 184. 

Oudh Rent Act (22 of 1886). 

Bengal Tenancy Act, 1885. 

2. See for instance Madras Local Bojirds Act (14 of 1920), S. 91. 

Madras District Municipalities Act (5 of 1920), S. 124 and 
Sch. 4. 

United Provinces Municipalities Act (2 of 1916), Ss. 1(8), 170. 
Madras Revenue Recovery Act, 1804, S. 8. 

United Provinces Land Revenue Act (8 of 1901), S. 149. 


2a (1904) 26 All 482 (487) : 1 All L lour 195 ; 1904 All W N 95, Municipal 
loom’d of Miisfioorie v. 11 . 11. Goodall. (Distress under pow(n‘s given 
under the Municipal Act.) 
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Notes 
i^2 


lOb'l COMll.NSATlON FOR JLLEciAL DISTlUiSS 

exorcised by an occupier of land with referonco to cattle or other 
things wlncli go on his laud and cause damage there. It is very 
doul)tful d this right exists in this country except under express 
provisions of tlie law. Tlio Cattle Trespass Act (1 of 1871) may be 
said to give a right corresponding to distress daviage feasant, but 
tlie owiuu* of the cattle is not Ijound to pay any compensation to the 
owner of the land. 

An illegal, irregular or excess lv( 3 distress may also be '‘doing 
an let alleged to l)e in ]mrsuancn of any enactment,’' witliin 
the Jiiearimg of Article 2 (otle, or a “niisfoasanct; or malfeasance” 
3vilhin Article 3G, infnj. In sucii castes, tliis Article will prevail 
ovei the otlier two Articles in accordance with the general principle 
that a S[)ecial Article dealing with a spcicihc (*MLse will prevail over a 
general i)rovision ju-oviding for Hic gemerality of cases. 

it has been held in the undern)cntioned cases'^ tltat a distress 
effected vmder tlio ])rovisions of statut'Ory enactments such as those 
r(3ferrtxl to in h'out -Notes (l) and (2j above' is a “seizure of inoveable 
])roperty under a legal process” within the meaning of Article 29 
infra, and a suit for damages in la^spect of the distress is governed 
by that Ai-ticle. If this is so, then api>arcntly Ai’ticle 28 is rendered 
])ractically infructuous and useless inasmucli as in India there is no 
other right of distress recognized l)y law. 

2. Compensation. — The .Article ai)})li(vs only to cases where 
suit is for rocovory of compensation for the tort of wrongful distress, 
it will not ap|)ly to a case wliere A sues B to I'ecover a sum which 
B has collfKded l)y distress in excess of the amount properly due to 
liim.^ Where B had wrongfully distj’ainod .T,s* heaps of paddy, and 
,1 sued for a decree directing B to deliver to J. an equal quantity of 
grain or lis. 25O-0-0 being the value of the heaps distrained, it was 
held tliat it was a suit in substance one for com|)onsat ion for illegal 
distiTss and not for i-ecovory of si)eci(ic f)ropei*ty.“ 

(100*2) 7 C:\l W N 728 (728), Jagnijiban Nando v. Sarai (diandra. (Distress 
inider Tenavio}' Act, 1885— Art. 28 applies; if uot Art. 29 will 

app]}-.) 

8. (1901) 2() All 182 (487) ; 1 All h Jour: 195 : 1904 Ml W N 95, Municipal 
Hoard, of M uoi!H)oyie v. If. JJ. Goodall. 

(1902) 7 C’al W N 728 (728), J agatjiban Nando v. Sarat Ghandrn. 

4. (1924) A I R 1921 All 828 (829) : 75 lud Cas 922, Man Singh v. JRaninaUi. 
(Distraint under Agra Tenainyv Act, 2 of 1901.) 

(1892) 1892 Ri.an P J 32 (32), Makacana Frag v. Talnkdari SedtUiuent 
O fficer. (Sci/urc under Bombay .Act U (jf 1862.) 

Note 2 

1. (1886) 10 Bom 665 (66S), Tjudji v. Musabai. * 

[S7'c rt/.v> (1898) 21 Alad 239 (240) : 8 Mad L Jour 165, Karuppanan 
A)nbahi/n v. Rarnastrnni g dliettg. (A case under the Provin- 
cial Small Cause Courts Act, Art. 35, Cl. (j) of \vhich is worded 
in similar terms as this Article.) 

(1897) 24 Cal 103 (165), Dewan Rog v. Sundar Teioarj/. (Do.)] 

2. (1902) 25 Mad 540 (542), Panin Sani/asi v. /faniindar of Jeyporc. 
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3. Terminus a quo. — The .stiating point of limitation is the 
date of distress T 


Article 28 
Note 3 


29 .’^' For comitensatiorti One year. The date of 
for wrongful seizure of the seizure, 

moveable property under! 
legal process. : 

Synopsis 

1. Scope of the Article. 

2. Wrongful seizure. 

3. Seizure. 

4. “Under legal process.” 

5. Moveable property. 

6. Compensation. 

7. The claim for compensation must be with 

reference to the wrongful seizure. 

8. Starting point of limitation. 


Other Topics 


Aitiichmcnt Woforo jiidgiatMii 
.Vtlacbniont In- T)i.x>b ibitory t'vdor n.ndt 
i." not .sci/ure 

Dt'i/t i.s not movoMblo proptnly 
Tjcgiii does not irie;in judicial jiroc'' 

IM one y- WbetJua' niovoable pruptuty 

Standing crops are not inovoable property 


St'O Note 2, l>t. 7 
Ordt'r 21 Rnb.' 4d, Civil Procedure Cod';* 
See Note d, Pt. 5 
See Note 5, Td, . S 
.. ... Set* Nfd;e 4 

See Note 5, Pts. 5 to 7 
... See Note 5, Pts. 2, d 


Article 29 


1. Scope of the Article. — Tiio previous Article refers to cases 
of .seizurf' v'itliovt recourse to legal process, while this Article refers 
fo a seizure under a legal process. A wrongful seizure under a legal 
fu'oeess is also a niisfeasance or malfeasance within tlie meaning of 
Article 36 infra, hut under general princifiles of law this Article 
lioing an Article speci fic case will prevail over the 

general Article 36,^ 

Act of 1877, Article 29. 

Same as :ilw>vc. 

Act of 1871, Article 30. 

Except for tlie words “for conipciisation,*’ the Article was the same as above. 

Act of 1859. 

No corresponding provision. 


• Note 3 

1. (1901) 24 Mad 839 (341), Y amunahai Bani Sahiha v. Solayya Korundnn. 
(1902) 25 Mad 540 (542), Patnu Sanyasi v. Zamindar of Jejiyore. 

Article 29 — Note 1 

1. (1015) AIR 1915 Cal G81 (985) : 28 Iiid Cas 40.8 : 42 Cal 85, Madras Steam 
Navuyation Co. Ltd. v. Shaliviai' Worls Ltd. 



1086 Compensation fok wbongful seizure of moveables 


Article 29 
notes 
1^2 


In order that this Article may apply — 

1. the.'ro must be a wrongf ul seizure (see Notes 2 and 3) ; 

2. such seizure must have been under a legal process (see 

Note 4); 

3. the seizure must be of moveable property (see Note 5) ; 

4. the suit must be one for compensation and must claim 

such compensation for tlie wrongful seizure (see Notes- 
6 and 7). 

2. Wrongful seizure. 

I. A tiles a suit or other proceeding against B in a Court of 

Justice and applies for attachment of “jB’.s moveable property.” 
The Court orders the attachment of movmable property” and a 

process tlierefor is accordingly issued. A, however, points out to the 
process officer certain properties as being B\s properties and they 
are seized, hut they really are not B\s j)roperties but O’s. This is a. 
wrongful seizure and is actionable without proof of malice.^ Their 
Lordships of the Privy Council observed : “If the writ or warrant 
did not authorise the seizure of the goods seized, an action would lie 
for damages without proof of malice.”^ 

II. A files a suit or other proceeding against B in a Court of 
Justice and applies for attachment by seizure of certain specified 
properties, which he alleges belong to B. Tlie Court orders the 
seizure and a process is issued therefor. The officer of the Court 
seizes those properties. The seizure will be wrongful and this Article 
will apply under the following circumstances ; — 

(a) Where the legal process under which the seizure is made is 
invalid for want of jurisdiction, irregularity or any other 
reason. The seizure in such cases is an act in the nature of 
a tresi)ass to property and is actionable without proof of 
malice or want of reasonable and probable cause.^ 

(b) Where the x)rocGSs is valid but the property seized is found to- 
be that of a thBd party and not of B. In this case also the 
seizure will be an act in the nature of trespass to property 
and is actionable witljout proof of malice or want of reason- 
able or j)robal)le cause. 

(1931) AIR 1931 Nag 47 (48) : 130 Iiid Gas 157, Krishna v, Sitaram. 

Note 2 

1. (1931) A I R 1931 P G 28 (29) : 130 Ind Gas 310 (P G), Ba?nancUhan Chetty 

V. Mira Saibo Mar^har. 

2. (1931) AIR 1931 P C 28 (29) : 130 Ind Gas 310 (P C), Ramanathan Chetkj 

V. Mira Saibo Marikar. 

3. Salinoud on Torts, Gth Edition, Page 598. 

(1931) AIK 1931 Nag 47 (47, 48) ; 130 Ind Gas 157, Krishna v. Sitararn. 
(1925) AIR 1925 All 131 (182) : 81 Ind Gas 1038, Manga v. Changa J^al. 
(1920) AIR 1920 Mad 397 (399) : 55 Ind Gas 786, M. R. M. V. L. Firm of 
Madura v. P. N. Krishnasarni, 

(1921) AIR 1921 Cal 774 (774) : 64 Ind Gas 513, Arjan Biswas v. Abdul 
Biswas. 

i. (1890) 17 Oal i36 (442) : 17 Ind App 17 ; 5 Sar 472 : 13 Ind Jur 452 (P C) 
Kissori Mohan Boy v. Harsukh Das. 
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(c) Where the process is valid and the proportj^ seized is the 
property of but the application for seizure was made 
jnaliciously and ivithout reasonable and probable cause, Tiie 
seizure in such a case is a malicious abuse of process, which 
is recognised in law as a wrong on which an action would lie.^ 
Where there, is no malice or want of reasonable and probable 
cause, the seizure is lawful and does not give rise to any cause 
of action. In Barman a than Chetty v. Mira Saibo Marikarf' 
their Lordships of the Privy Council observed as follows : — 

“ A distinction must bo drawn between acts done without 
judicial sanction and acts done under judicial sanction impro- 
I)eriy obtaintjd. If goods are seized under a writ or warrant 
which authorised the seizure, the seizure is lawful and no 
action will lie in respect of the seizure, unless tlie person 
complaining can establish a remedy by some sucli action as 
for malicious ju’csecution.” 

^4 filed a suit against B and got B's moveable property 
attached before judgment. It was found that in making the 
a])plication ..4 had not acted bona fide. It was held tliat the 
seizure was wrongfid and that a suit for comjicnsation in 
respect of it is governed by this Article.^ 

S instituted a suit in rem against a vessel called “Clan 
Alacintosld’ for recovery of a certain amount due as maritime 
necessaries. S applied for and got the ship arrested. Tlie 
suit was ultimatedy dismissed and the owners of the vessel 
sued for damages for the seizure alleging malice. It was 
hold tliat the suit was governed l)y this Article.^ 

It has liowever Ixion held in some casos^^ that where the jirojicrty 
of the defendant in a case is got seized by the plaintiff under a legal 
process, tliere is no wrongful seizure witiiin the meaning of this 
Article. Tlris may be a correct jiroposition where there is no 

(1,907) 29 All 015 (015, 017) : 4 All L Jour 548 : 1907 All W N 194, Uarn 
N drain v. Vmrao Singh. 

(1900) 23 Mad 021 (020), M iirugesa Mudaliar v. Jattaram Davy. 

(1931) AIR 1931 Nag 47 (48) : 130 Ind Gas 157, Krishna v. Siiarani . 

(1908) 31 Mad 431 (433) : 18 Mad L Join* 590 : 4 Mad L Tim 271, Daniaraju 
Narsnnha Jiao v. Thadinad<i Gan gar a ju. 

(1912) 14 Ind Cub 182 (182) (Mad), Pcdduppali Mahalakshrni v. Kovvurii 
Basivi lieddi. (Suit to n'.cover price of paddy attaelied in execution.) 

(1917) A I K 1917 Mad 500 (501) : 35 Ind Gas 98, Vecrunvma v. Snbharao. 

(1902) 24 All 146 (147) : 1901 All W N 211, Ida Mian v. Rahmat Ullah. 

(1905) 27 Mad 346 (347), Multam-hand Kanyalal v. Bank of Madras, 

5. Salmond on Torts, Gth ISclition, Pages 587, 588. 

(1890) 17 Cal 436 (442) ; 17 Ind App 17 : 13 Ind 9iir 452 : 5 Sar 472 (P 0), 
Kissoriniohan Boy v. Harsnkh Das. 

6. (1J)31) AIR 1931 P C 28 (29) : 130 Ind Gas 310 (P C). 

7. (1930) AIR 1930 Mad 035 (042) : 126 Ind Gas 721 : 53 Mad 021, Pannap 

Devi Ghand ct Co. v. Sanaji Kapur Chayid. 

8. (1915) AIR 1915 Cal 081 (085) : 28 Ind Gas 463 ; 42 Cal 85, Madras Steam 

Navigaticni Co. Ltd. v. Shalimar Works Ltd, 

9. (1920) AIR 1920 Mad 397 (399) : 55 Ind Gas 786, M. B. M. V. L. Firm of 

Madeira v. Krishnasami Iyer. 


Article 29^ 
Note 2 
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Jirtiold 29 allegation or proof that the ])laintiB' uiMliciously or without reasonablo 
Notes and prrd)!ihle cause procured the seizure, but not where there is sucli 

2 — 3 allegation and proof. The decisions do not advei^t to this aspe(it of 

the law and the view expressed cannot l>e accepted as correct as a 
general {)roposition. The decisions cannot he accepted as correct also 
on anotlier ground. Having decided that the seizure is not wrongful, 
they nevertheless apply other Articles of the Limitation Act on the 
assum]>tion that there is a cause of action in respect cd the seizure. 
As has been seen already, wiiere the seizure cannot lx? said to be 
wrongful, there is no cause of action at all for any comi)ensation in 
res]?oct of it and no suit therefor will lie.*’^ 

3. Seizure. — This Article implies actual sclzuyc under legal 
process.^ Actual seizure involves ju-oof of actual possession and 
deprivation of possession ; there can, therefore, he no wrongful 
seizure unless the trropei-ty was in tlic iK)ssession of the person who 
is setting vip the wTong.^ Where moTiey in tlie custody of the Court 
is taken away l)y a person not entitled to it and tlie person entitled to 
it sues for the recovery of it from the former, it cannot he said that 
there was any ‘seizure' of the money at all/^ Again, where a person 
has merely a lien or a mortgago right over certain pro[K*rty l)iit has 
no right to the possession tliereof, lie cannot coinj)lain tliat a seizure 

(19‘21) AJ R 19‘2.l Cal 774 (771) : (U Iml Oas 513, Arjan Bi^iras v, Abdul 
Bisivas. 

(1025) A I K 1925 All 131 (132) : 81 lud Cus .1038, AIiDiga v. CJirDirf/i MaL 
(Tf Art. 80 read with S. 23 is applied, suit is within tiinn.) 

(1895) 19 Mad 80 (82) : 0 IMad L dour IJ, Mana V'iJrra}iuiu v. ArisUan Koya. 
(Art. 49 or Art. 30 will apply.) 

;):i{1931) A I 11 1931 P C 28 (29) : 130 Ind Cas 310 (P C), ilar.mnaihan Cheihj 
V. Mirn Saiho Marilutr. 

Note 3 

1. (1903) r» lioni L R 704 (707), SHraJvLal v. Mduch Chand. 

2. (1910) AIR 1910 All 335 (335) : 35 Iiid Cas 80 : 38 All 070, Niader Singh v. 

Mt. Ganga Dei. 

3. (1917) A J R 1917 All 270 (278) : 39 Tr.d Cas 532 : 39 All 322, Ram Narain v. 

Brij Band' eg Lai. (Per Piggoi d.) 

[8W also (1914) A I R 1914 Mad 120 (128) : 22 Tud Cas 870 : 38 Mad 
972 (F It), YeUamnial v. Aggaiypa. Naik. 

(1910) A T R 1910 All 335 (335) : 35 lud Cas 80 : 38 All 070, Niader 
Singh v. Mt. Ganga Dei. 

(1902) 30 Cal 440 (442) 7 Cal W N 520, Lakshimi Priya v. Bama 

Kanta. 

(1889) 13 Mad 437 (442), Narayana v. Narayana. (Where there is a 
sul)sistii)g decree under which luouey is paid to a party to the 
suit, its receipt cannot he regarded as a wrongful seizure of 
luoveahle propert\' as uientioned in Art. 29 (even though that 
decree is later on supe7\s(Mled). A suit for the refund of such' 
money is governed l>v Art. 120.) 

(1924) A I R 1924 Nag 248' (249) : 84 Ind Cas 6 : 20 Nag L R 189, 
Bajaram v. Mnlchand. (8 Bom 17, Not foil.) * 

(1910) 0 Ind Cas 054 (055) (Lull), Fa.?al-uddin v. Zainah. (8 Bom 17, 
Doubted.) 

(1934) AIR 1934 Oudh 158 (160) : 148 Ind Cas 448 : 9 Luck 577 
Official Liquidator, the Katheau'ad d Ahmadhnd Banlnnq C<n^- 
poration Ltd. v. Bam (■haran Lai. 

(1891) 5 C P I- R 9 (12), Ohasiram v. Dhanra ?. 
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Article 29 
Motes 
8—8 


3. Moveable property. — The definition of “moveable property” 
given in Section 2 of the Civil Procodui'e Code is only for the 
purposes of that Code and will not apply to the Limitation Act.' 
Hence standing crops, until severed from the soil, are immovable 


(1922) A I K 1922 Lah 103 (104) : (12 Lid Cas 929, UalMshan Das 
Dhanpnf, Rai v. Devi Saran. (uMonev voluntarily paid liy garni- 
shee out of Court to person attaching under Order 21 Rule 40.) 
(1888) 1888 Pun Re No. 59, Kashi Ram v. Secy, of Staic.'] 

[But see (1888) 8 Bona 17 (19) : S Ind Jnr 200, Jagjivan v. Gulam 
Jilam. (This decision has not been followed in A I R 1910 All 
385 and A 1 R 1924 Nag 248; Dissented from in 80 Cal 440.)] 

4. (1930) AIR 1930 ATad 349 (349): 123 Ind Cas 302, Suhbanna v. Naramayya. 
(1917) A I R 1917 All 270 (278) : 39 Ind Cas 532 : 39 All 322, Ram Naraiii. 

V, Rvij Ranheif (lA'r Piggot, J.) 

5. (1917) A I R 1917 Ahid 500 (502) : 35 Ind Cas 98, V eerayivma v. Suhha Rao. 

(Attachment of certain logs by prohibitory order — The logs having 
already been seized in another previous attachment by another person, 
the .second attachment was made by prohibittjr}^ order.) 

(1903) 0 Bom L R 704 (707), Surajmal v. M anckchoMd. (Attachment under 
the Code of 1882.) 

(1914) A I K 1914. Mad 120 (127) : 38 Alad 972 : 22 Ind Cas 870 (F B), 
Y ellarnmcil v. Ayyappa Naik. (Prohibitory order under O. 21 R. 40 
is not seizure.) 

0. (1903) 27 Mad 340 (347), Multanchand Kanyalal v. Bank of Madras, 

Note 4 

1. (1892) 1892 Bom P J 32 (32), Makivana y.Thc Talnkdar% SeUlc7nejU Officer. 

(Seizure of moveables under Bombay Act VI of 1802.) 

2. (1924) A I.R 1924 All 828 (829) : 75 Ind Cas 922, Man Singh v. Ram Nath. 

Note 6 

1. (1916) AIR 1910 Mad 1142 (1142) : 31 Ind Cas 790, Narasimham v. 
Venkiah. 

(1915) A I R 1915 Nag 69 (69) : 11 Nag L R 18 : 27 Ind Cas 935, Murlidhar 
V. Mzilu. 


of such jaropert y is wrongful as against him.^ On the same principle, 
an attachment by a prohibitory order under Order 21 Eule 46 of 
the Civil Procedure Code is not a “seizure,” the property in such 
cases being loft with the i:)erson in jjossession already.^ 

It is, however, not necessary that the property should be actually 
handled by tlie person seizing it : the locking up and sealing of the 
godown containing the goods to be seized is actual seizure witliin 
the meaning of this Article.® 

4. “Under a legal process.” — The words “legal i)rocess” do 
not mean “judicial process.” They include all })rocesses which can 
be issued by any one under law. Where a revenue ollicer recovers 
under law the amount due by a person as rent by distraint of his 
proi)ei'ties, tlie seizure must be held to be unde^r a legal jn’oeess.^ 
Similarly a distraint effected by a landlord under the })rovisions of 
the Agra Tenancy Act (3 of 1901) is a seizure under a legal |)rocess, 
inasmuch as it is done under the special T)rovisions of the Act and 
subject to the due observance of the procedure laid down therein.*^ 

See also Note 1 to Article 28 ante. 


Lim, 69 
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Article 29 
Notes 
S— 8 


6, Compensation. — This Article ap])lies only to a suit for 
conipensation for t.lie wrongful seizure. A suit for tlio recovery of 

2. (.19ir)) A 1 K Mad 1142 (114:^) : 31 .Tud Cas 790, N aramnhavi v. 

Venhiah. 

(1878) 4 Cal 005 (007) : 2 Gal L R 520 : 3 lud lur 515 : 2 Shome L R 28, 
P and ah Gazi v. Jennuddi. 

(1915) A 1 R 1915 Nag 09 (09) : 11 Nag L R 18 : 27 liid Cas 935, Murlidhar 

V. Mulu. 

(1905) 32 Cal 459 (402) : 9 Cal W N 370, Har^ Charan v. llarikar. 

[S(^e (1875) 24 Suth W R 394 (394), To fail Ahmiul v. Banes Madhub. 
(1895) 22 Gal 877 (883), Snrat halt Mondal v. Umar Haji. 

(1922) A I R 1922 Nag 212 (212) : 18 Nag L R 90 : 05 ‘irid Cas 605,. 
Surajina I v . Pra I had . ) 

3. (1915) A I R 1915 Nag 09 (70) : 11 Nag L R 18 : 27 Ind Cas 935, Murlidhar 

V. Mulu. 

4. (1905) 32 Gal 459 (40)2) : 9 Cal W N 37fl, Tlaricharan v. Jfarikar. 

[See (1895) 22 Cal 877 (889), Surat hall Mondal v. Umar Haji. (Suit 
to recover daniages for paddy wrongfully reaped and niisap- 
propriated. 1\u- Ranipini, J.— Suit was baiTGid under Art. 36. 
Norris and Ohose JT., confra,)] 

[See n/.so (1N98) 25 Cal 092 (702) : 2 Cal W N 205 (F B), Majujun Jha 
V. Dolhin Golab. (Bei- R.ainpine, J. Majority vitwv contra.) 
(1909) 1 Ind Cas 788 (789) : 30 Cal 141, Sripati Sarkar v. Harikar.] 
[But See (1902) 7 Cal W N 728 (728), J agatjiban Nando v. Sarat 
('iuindra. (So far as it holds that Art. 29 inav apply, the deci- 
sion is not clciar.)] 

5. (1913) 18 Ind Cas 253 (254) (Gal), Jadu Nath Dandupat v. Bari Kar. 

(32 Cal 459, Distinguished.) 

(1928) A 1 K 1928 Gal 100 (107) ; 105 Ind Cas 703, Maharaja Bahadur 
Singh Baluchar v. Achala. Bala Deri. (18 Ind Gas 253, Foil.) 

0. (1883) S Bom 17 (19) : 8 Ind Jur 200, Jagjivan v. Gulani Jilani. 

Oa (1889) 13 Mad 437 (442). 

7. (1917) A I R 1917 All 270 (278) : 39 Ind Cas 582 : 39 All 322, Bam Narain 

V. Brij Bankey Ball. 

(1910) A I K 1910 All 335 (335) : 35 Ind Cas 86 : 38 All 670, Niader Singh V. 
ML Gang a Dei. 

8. (1912) 16 Ind Cas 914 (916) (Mad), Yellatmnal v, Ayyappa Naik. (Per 

Sundara lyei% J.) 


proporty for the purposes of this Acfc.^ The attachment of such 
crops is not a seizure of moveable property within the meaning of 
this Article.^' Where standing crops belonging to the plaintiff were 
seized, it was held in a suit for damages for crops so seized that 
thc^ suit was governed by Article 86 and not by Article 29.^ Where 
the standing crops that were wrongfully attached are, subsequent to 
attachment, cut and removed, in spite of the fact that the claim of 
the objector to such crops was allowed in his favour, the suit 
brought by the objector, within throe years of the decision of the 
claim case for damages representing the value of the crops so cut and 
removed, will ho governed neither by Article 29 nor by Article 36,. 
hut either by Article 48 or Article 49.^ 

It has been assumed in the undermentioned case^ that money 
is “moveable property'’ for tVie purposes of this Article. A contrary 
view was liold in Narayan v, Narayan.^^ The (luestion was raised 
in the cases cited below, ^ hut not decided. A debt is not moveable 
proporty within the meaning of this Article.® 
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the specific property seized is not a suit for compensatiori for the APtiole 29 
wrongful seizure.^ The compensation claimed may take the form of Notes 

the vahce of the goods seized or may be consequential da'mages 6 — 7 

arising out of the wrongful seizure. The Article is quite goneu’al in 
terms and is intended to apply to all cases where the alleged wrong- 
fill seizure is made under a legal process.^ 

In the undermentioned case'^ it was held that a claim for recovery 
of the amount wrongfully taken by the defendant from the Govern- 
ment Treasury under legal process is a suit for coinperisation within 
the meaning of this Article, The general trend of opinion is, however, 
that such a claim is not one for coinponsation.'^ 

7. The claim for compensation must be with reference to 
the wrongful seizure. — In order that this Article may apply, the 
claim for com[)eDsation must bo for the sarong fid seizure. B sold a 
car to A, After delivery of the car to A it was attached and seized 
in execution of a decree against B. A applied for removal of attach- 
ment and, pending decision on the ap] dication, B became insolvent 
and the bailiff Ivandod over the car to the Official iieceiver. 
ap[)lication was successful and lie thereupon brought a suit for 
damages for wrongful seizure of the car. It was held tliat this Article 
applied, the cause of action being the wrongful seizure of the car.^^ 

Thus, wliere the claim for damages is not bascxl on the wrongful 
nature of the attachment or seizure, but with reference to the fact 
that sale of the property was made irregularly resulting in damages, 
this Article has no application.^ 

Note 6 

1. (1867) 7 Suth W B 490 (499), Kazec N ui^neeidoollaU v. Hoop Sana Behee. 

(1985) A 1 K 1985 All 915(915) : 158 Iiid Gas 1014, Pershadi Lai v. Glumdan. 

*2, (1900) 23 Mad 621 (626), Murugesa MudaXiar v. X altar oiri Pevy. 

(1907) 29 All 615 (617) : 4 All L Jour 518 : 1907 All W N 191, ' Ilavi Naram 
V. Urrirao Singh. (Damages as a result of attacdiiueut claimed.) 

(1903) 27 Mad 846 (347), M ulta,nchand> Kanyalal v. Bank of Madras. 

(Damages for deterioratiou of goods seized.) 

(1912) 14 lud Gas 182 (182) (Mad), Peddupalli Mahalakshmi v. K. Jiasireddi 
Ga.ru. (VaJue of goods.) 

(1.908) 31 Alad 431 (433) : 18 Mad L Jour 590 ; 4 Mad L Tim 271, Damaraju 
Na.ras'nnha Jiao v. Gangaraui , (Do.) 

3. (1883) 8 Bom 17 (19) : 8 Ind Jur 200, Jagjvrari v. Gkulani Jilani. (Money 

assumed to have been wrongfully seized — (Jlaim for equivalent sum of 
moLiey was held, to be for compcusatiori.) 

4. (1902) 30 Gal 440 (442) : 7 Cal W N 520, Lakshini Vriya v. llama Kant a. 

[See fdso (1910) 6 Ind Gas 401 (403) : 32 All 491, Jlajpnfana MaJwa. 

Jlail'way Co-operatvre Stores Ltd. v.Ajniere Municipal Board.] 

Note 7 

la (1937) A I R 1937 Rang 528 (524), Maung Ilia 11 an v. Delta Trading Go. 

1. (1924) A I R 1924 Lah 186 (136) : 85 lud Gas 24, Ghanda Singh v. J ai 
* Kishen Das. 

(1938) AIR 1938 Lah 196 (198), Firm Jlaji Mahhub Baksh Jlafvuddin v. 

Abdul Ghaffar. (Suit by A for declaration that property attached by ^ 

AI in execution of his decree against H did not belong to // but to 
himself and also for injunction restraining AI from auctiemiug the 
property — Undertaking by AI that he would indemnify A after auc- 
tion sale if it wmuld be proved that property belonged to A — Suit 
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Article 29 In execution of a decree obtained by A against J5, C’s property 

Notes was sci^^ed, O preferred a claim which was allowed and thereupon 

7 — 8 A filed a suit under Order 21 Buie 63 of the Civil Procedure Code 

and ol)tained an injunction restraining C from taking possession of 
his property. suit was ultimately dismissed and thereafter C got 
his property but in a damaged condition. C tliereupon filed a suit for 
damages resulting from the continued detention of the property by 
reason of the injunction ol)tained l)y A. It was held that the suit 
must be regarded as one for damages for injury caused by the 
injunction wrongfully obtained and that the suit was not governed 
hy Article 29 but by Article 42. 

A fraudulently and in collusion with the court process-officer got 
a warehouse of B sealed with tlie court seal, without any authority, 
in execution of his decree against B. B was kept in ignorance of the 
fraud for a long time and when he came t(3 know of the truth sued 
A for damages l)asing his suit on the fi'aud committed. It was held 
that Article 95 and not tliis Article apidied to the case.'^ It may bo 
noted that even if the suit fell within both the Articles, Article 95 
will xrrevail as being a s})ecial Article providing for tlie sx)ecific case 
of fraud. 

8. Starting point of limitation. — The wrong is comi)lete 
as soon as the seizure is |)rocured by the person res];)onsihle for the 
act of seizure. It is the seizure of moveable ])roperty that gives 
rise to an immediate cause of action, and not its detemtion,^ or its 
redease fi'om attachment," or the fact that it is suhseciuently declared 
wrongful.'^ Tlie cause of action, thus, accrues on the day on which 
the proiierty is seized, and limitation for a suit for coin pensat ion 
for wrongful seizure lams fi'om that date. And once time has 

docrt’cd in favour of A — Property a.uctioued by M — Suit by 4 for price 
of property sold — Suit held not one for duiiiages for wrongful seizure 
— Art. 83 and not Art. 29 ajiidied.) 

2. (1901) 24 All 140 (147, 148) : 1901 All W N 211, Idu Mian v. Rahmatullah. 

3. (1003) 27 Alad 343 (345), Bank of Madras v. Multan Chand Kanya Lai. 

Note 8 

1. Sfc (1914) A 1 R 1914 Mad 135 (l:!(i) : ‘14 Iiid Cas 754. : 38 Mad 055, 

Viaikaiarainior v. V yt hiUnga T hainbiran . 

2. See (1907) 29 All 015 (018) : 4 All L dour 548 : 1907 All W N 194, Ham 

Norain v. U jurao SingJi. 

3. (li)BO) A [ R 1930 iMad 035 (037) ; 53 Mad 021 : 120 lud Cas 721, Pannaji 

Deri Chand d'- Co. v. Sanaji Kapur Chand. 

[See aho (1873) 19 Suth W R 339 (341), T). JJughes v. Chairman of 
t he M unicipal ( hymmissioners, Howrah.’] 

4. (1907) 29 All 015 (017, 018) : 4 All L Jour 548 : 1907 All W N 194, Hama 

Narain v. V mr/to Singh. 

(1873) 19 Suth W R 339 (341), T). Hughes v. Chairman of the Municipal 
Conimimoners^ Howrah. * 

(1915) AIR 1915 Cal 081 (085) : 28 Ind Cas 463 ; 42 Cal 85, Madras Steam 
Navigation On. Ltd. v. Shalimar lEorAs Ltd. 

(1908) 4 Nag L R 49 (52), Nagoba v. Madholala Kalar. 

(1878) 3 Bom 74 (78), Co7na Mahad Patil v. Ciokaldas Khimji.] 
[See also (1931) AIR 1931 P C 28 (29) : 130 lud Cas 310 (P C), Bamar 
nathan Chetty v. Mira Saiho Marikar.] 
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begun to run, it does not stop during the period the property Article 29 

remains in ciistodia legis.^ Nor can the plaintiff claim exclusion Note 8 

of time on the ground that ho was engaged in prosecuting a claim 

petition in the attaching Court or in obtaining a declaratory decree 

in a suit under Order 21 Kule 63 of tlio Civil Procedure Code/^ It 

would appear to he more in accordance wuth natural justice if the 

Article liad made the date of release rather than the date of seizure in 

sucli cases the starting point of limitation But there is nothing to 

prevent the claimant, whose claim has been dismissed, from bringing 

his suit under Order 21 Rule 63 of the Civil Procedure Code, and in 

that suit add a claim for damages for the wrongful seizure as a relief 

consequential to the declaration prayed for.^f^ The cause of action in 

T). (1908) 31 Mad 431 (483, 437) : 18 Mad L Jour 590 : 4 Mad h Tim 211, 

Dainnraju N arasiviha liao v. (imujaram. 

0. (1900) 23 Mad 021 (625), Munufem Mudaliar v. J alt or mu Dory. 

(1908) 31 Mad 431 (433); 4 i\Iad L Tim 271 : 18 jNTad li Jour 590, Daruaraju 
N arasiinha Jiao v. Gangaravi. 

(1930) AIR 1930 i\Iad 035 (637) : 53 Mad 621 ; 12(; Ind Cas 721, JMnnaji 
Devi Chanel d' ( 'o, v, Sanaji Jxapur Chand . 

(1931) A I R 1931 Nag 47 (48) : UU) lud (’as J57, Krishna v. Sitarmn. 

(1934) A IR 1934 Rang 329 (331) : 154 Ind Uas 153 : 13 Rang 43, M. S. 

Chettyar Finn v. S. F. Dholal. 

(1920) A I R 1920 Cal 357 (358) ; 57 Ind Cas 375 {F U), Norendra Nath v. 

IMvnsan Chandra. (The fact iluit the jndgtnc'nt-cix'ditnr instituted a 
suit under U. 21 R. 63 and prevcjitcd the ohjrctor from Uiking posses- 
sion docs not arrest the running of time under this Ai'tielc.) 

(1912) 14 Ind Cas 182 (182) (IMad), lUnldupaJli Mahalakshnvi v, Jjasivireddi 
Cam. (Suit to recover pri(?e of paddy illegally ^Cv/A'd in exeeution of 
decrc(j is one for illegal seizure of property in c-xeeniion aiul cojnes 
under Art. 29.) 

(1917) A I R 1917 Alad 500 (501) : 35 Ind Gas 98, Veerannua v. SuMba Jiao. 

(1911) 9 Ind Cas 774 (774) (Low Eiir), Manny Po ()n\ . MamigTnn U . (A suit 
to recover the value of logs wrongfully seized and sold in exevntioii of a 
decree is one for eoinpensation for wrongful seizure of pniperty under 
legal process and the period of limitation preserilvd tJierefor is con- 
tained in Art. 29 and not Art. 120.) 

(1911) 9 Ind Cas 773 (773) (Low Bur), yenhalachtdlnni Chelty v. Naijappa, 

Chett if. (Suit for sale proceeds of paddy in (•x('eutioii (Ui t lie ground that 
the paddy was wrongly seized and sold.) 

(1908) 4 Nag L R 49 (53), Nagoha v. Madholola Kolar. 

(1899) 3 Oudh Cas 340 (342), IJindrahan v. Cajadhar Par.shad. 

[iSr?e also (1893) 7 C P L R 77 (79), Tejoo Patel v. Mohamed AU. (In 
this case the plaintiff instead of bringing first a- suit under 
O. 21 K. 63 at once brought a suit for eoinpensation — JJeld 
that the suit as framed was barred under Art. 29.) 

(1911) 12 Ind Cas 400 (406) (IMad), liamasaini Ayengar v. Venkata- 
sanjiva Che tty, 

(1875) 24 Suth W R 298 (299), Jlam Singh Mohapattur v. Bhottro 
Manjee Sonthnl.'\ 

6a (1908)4 Nag L R 49 (53), Nagoha v. Mndholala. (Per Dmke-Bj’ocknian, 

J. 0. — “There is doubtless good reason to think that Art. 29 would be 
more in accordance with natural justice if it made the dat(‘ of release, 

• rather than the date of seizure, the point from which the Jimitatiun 
liegins to run. If the true owner’s objection to the attachment fails, 
he has under Art. 11 a 3 '^ear from the date of the order. Why then 
— it may well be asked — should he have less time to recover damages, 
if his objection succeeds?’*), 

iShSee (1889) 17 Cal 436(441, 443) : 17 Ind App 17 : 5 Sar 4,72 : 13 Ind Jur 452 
(P C), Kissorinwhan v. Ilarsukh Uas, (On appeal from 12 Cal 696.) 
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Article 29 such a case is quite difi'ereut from that on which a suit merely for 
Note 8 damages for wrongful seizure is based. 

The wrong done by the seizure is not a continuing wrong. ^ Later 
manifestations of the original damage and consequent upon the 
injury originally sustained do not give rise to a new cause of action.^ 


Artiole 80 


30 .* Against a carrier 
for compensation for losing 
or injuring goods. 


One year. 


Synopsis 


Wlien the loss 
or injury 
occurs. 


1. Scope of the Article. 

2. Carrier. 

3. For losing goods. 

4. Suit, by whom may be brought. 

5. Suit, against whom may be brought. 

6. Notice of claim to railway administration. 

7. Starting point of limitation and onus of proof. 


Act of 1877, Article 30. 

PAUT y — 'two YEARS. 

30. — Against a carrier for fomixMi- j Two years. j Wluni the loss or 

sation for losing or injuring goods. j j injury occurs. 

Note — T his Article' had formerly in I'art 5, Jt was transferred to 

Part 4- l)y Aed 10 of 1890. 9Tiei limitation was reduceal from two years to one 
year lay S. 8 of the same Act which came irit.o force on 1st May 1899. 

Act of 1871, Article 36. 

36. — Against a carrier for lo.sing or 1 Two ycai\s. j When the loss or 
injuring goods. I 1 injury occurs. 

(1917) A I K 1917 Mini 898 (898, 895), : 80 Tnd Gas 415 : 40 Mad 788, 
Bns'hnreddi v. Bamayya. 

[.SVe aho (1928) A I R 1928 Mad 840 (844) : 110 Ind Gas 554, Venkata^ 
S'uhha Rao v. Vifjnoswa-radu. 

(1918) A 1 K 1918 Alad 70 (77) : 41 liui Gas 551, Venkafeswara Aiyar 

V. d. 1\ lit.] 

[But see (1884) 8 Bom ,17 (19) : 8 Ijid Jur 200, Jagjiran v. Gulain 
d ih mi. 

(1898) 7 G P L R 77 (79, 80), Tejoo Patel v. MadiamcdaU, (So far as 
tljc particular claim for coniTfeiisation is concerned, the suit will 
l)e harred hy Art, 29.)] 

6 g See (18S()) 12 Gal (iOO (099), Kifimri Mohan v. Hursook Dass. 

7. (1907) 29 All (il5 (filB) : 4 All L Jour 548 : 1907 All W N 194, Ham Narain 

V. U-airao Sincfh. 

(1930) A I R 1980 Mad ,685 (687) ; 58 Mad 621 ; 126 Ind Gas 721, Pannaji 
Devi Chand d Co. v. Sanaji Kapur Ohand. 

(1908) 4 Nag L R 49 (58), Kagoba v. Maddiolala Kalar. (The seiziiVe of 
moveable property does not constitute a, continuing wrong, the ratio 
decidendi l.teing that tluf cause of action is coiTqdeto as soon as a 
wrongful seizure is made, the subsequent detention is the act of the 
Court and nominal damages at least are at once recoverable.) 

8. (190S) 31 Mad 431 (437): 18 Mad B Jour 500 : 4 Mad L Tim 271, Damaraju 

N arasiniha Jiao v. Gangaravi . 
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Other Topics 

Article applies to all carriers ... ... ... ... See Note 2 

Common carrier ami ordinary carrier ... ... See Note 2, Pts. 1, 2 

Goods lying in Lost Property Otiiee — .Article not applicable Soc Note 3, Pt. 7 
Mere non-delivery — No proof of loss ... ... Sec Note 7, F-N (2) 

Misdelivery Compensation for ... ... See Note S, Pts. 1 to 6 

Period of notiee can be deducted ... ... See Note b, Pt. 2 

Suits by consignor or cousigoee ... ... See Note 4, Pt. 1 

1. Scope of the Article. — • Thw and the next Article are 
intended to provide exceptionally for the case of carriers on account 
of the difficulty of investigating and settling claims t>rei'orred against 
them after a long lai)se <of time in resx^oct of a few articles out of tlie 
quantity of goods that are constantly passing tlirough their hands. ^ 

Wliore a suit falls under this special Article and also under 
another general Article, the operation of the general Article would 
he excluded by this Article on the |>rinciple generalia specialilnts 
non deroffitnt. Thus, where plaintiff sued for com})ensation for 
injury to goods while in the possession of a carrier, a Ifailway 
Company, it was held that the Article a|)plical)le was this Article 
and not Article 49 which prescribes the i)eriod of limitation for a 
suit “for comi)ensatiori for injuring” specilic moveable property. 

2. Carrier. — A carricu* is a person who undertakes to transport 
the goods of anotiier person from one plac(3 to another for hire. A 
common carrier is a person wlio erigagos in the business of trans- 
porting for hire ]>ro|) 0 )'ty from place to ])lac 0 for all persons indis^ 
crirninately} Tlie distinction l)etwoon a common carrier and an 
ordinary carrier depends therefore upon whether lie carries for ail 
jiersons or for particular persons only.'"^ 

This Article and the next apply to all carriers whotlior tlioy are 
common carriers or not. Tims a landing agent who undertakes to 
deliver the goods from a ship and deliver them to tlie consignee’*^ 

Act of 1859. 

No corriispoiiding provision. 

Article 30 — Note 4 

1. (1916) AIK. 1916 Mad 314 (315) : 39 Mad 1 : 30 liid Gas 840 (FT), Venkata- 

fiuhha Rao v. Ainatic Steam Navigation Go. of CalcuUn, 

(1926) AIK 1026 Nag 57 (59) : 90 lud Cas 135, G. I. 1\ Jlailway Go. v. 
Radha Kisan. 

2. (191B) A I R 1918 Sind 58 (59) : 11 Sind L K 103 : 45 Ind Gas 173, Loms 

Dreyfus d Co. v. Secretary of Stale. (A suit for coinpcmsation for 
in jury to goods while in the possession of a carrier falls under Art. 30 
of the Limitation Act and must be filed within one .year from (he 
• date when the injury occurs.) 

Note 2 

1. Hamaswamy Iyer on Torts, Pages 402 and 456. 

2. Katanlal on Torts, 5th Edition, Pago 434, 

3. (1918) AIK 1918 Mad 341 (343) : 45 I.C. 485, Mylaypa Chettiar v. British 

India Steam Navigation Co. Ltd. 


Article 

Notes 

1—2 
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Article 80 and tlie owners of sea-going merchant ships^ are carriers. Tiie 

Motes Government owning a railway is also a carrier though it is excluded 

2—3 from tlie definition of “common carrier” in the Carriers Act (3 of 

1865)/’ Bat a Port Trust Board which merely stores and delivers 
t^oods to tlie ships calling at the port is not a “carrier/’^^ 

in order to establish the relationship of carrier and customer, 

► theie must be a willing delivery of goods by the customer and 

law fid possession of goods by the carrier for tlie purjiose of carriage. 
When the plaintiff luit certain goods in the defendant’s ferry boat 
and himself got into it, but finding that the l)oat was being overloaded, 
got down and wanted to take down his goods wliich the defendant 
refused to allow and the l>oat capsized on the way, it was held that 
there was no relationship of carrier and customer and that a suit for 
loss of tfie goods was not governed by this or the next Article.’ 

By delaying to take delivery of goods after they have arrived 
at their destination and by asking the carrier to keep the goods 
awaiting plaintiff’s further instructions, the [losition of a carrier 
is not changed to tliat of a bailee for the purposes of Limitation Act, 
during the period following the arrival of goods. ^ 

3. For losing goods. — Tliere is a difference of opinion as to 
wliother a claim against a carrier for comjiensation for misdelivery 
of tlie goods to a wrong iierson can be said to be a claim against the 
carrier for dosing the goods’ within the moaning of this Article. In 
Fakir Cluirid v. Secretary of State f it was held tliat a misdelivery of 
the goods is not ‘losing the goods.’ This view rested on Chang an 
Alai V. Bengal d North-West By. Co.f a case under Section 77 of 
the Railways Act, where it was held that tlie woi'd ‘loss’ witliin the 
meaning of Section 77 aforesaid meant loss by the carrier and not 
loss by the owner and that a misdelivery was not a “loss.” Fakir 

4. (18S1) 8 IMiicl 107 (110), British India Steam Navigation Co. v. Hajee 

Mahomed. Ksack d' Co. 

(1002) 2(1 Bom 502 (570) : 4 liGni L ll 447, IJaji Ajam GuJain v. Bombay 
it Persia Steam Navigatioji Co, 

[See (1928) AIR 1928 Rom 5 (G) : 106 Ind Gas 470 : 52 Bom 37, 
Bombay Steam. N avigafion Co, Ltd . v. Vamdev Batrurao 

5. (1933) A 1 R 1933 All 348 (349) ; 144 Tiid Gas 1029, F. D. ii, Footivear v. 

N. )V. Railway. 

(1933) AIR 1933 All 4(>G (467, 4GS) : 144 Ind Gas 703, Alamgir Footwears d 
Co. V. Secretary of State. 

(1938) A 1 R 1938 Gal 29*8 (302) : I b R (1937) 2 Cal 614, Secretary of State w. 
Colabrai Pahrarn. (Railways, whether State-controlled or not, are 
carriers.) 

6. (1911) 10 Ind Gas 972 (974, 975) : 4 Sind L R 230, Prag Narain v. Karachi 

Port Trust. (A suit for compensation for damage to goods against the 
Port Trust is not governed by Art. 30.) 

7. (1928) A I R 1928 Gal 306 (307) ; 107 Ind Gas 723, Mujaffar Ahmed v. 

Karim Buksha. * 

8. (1933) A I R 1933 All 466 (467) : 144 Ind Gas 703, Alanigir Footwears & 

Co. V. Secretary of State. 

Note 3 

1. (1913) 19 Ind Cas 477 (478) (Lab). 

2. (1897) 1897 Pun Eo No 6. 
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Ghand's case^ has been followed in Allahabad in the undermentioned Article 30 
case.^ Changan MaVn case" has been overruled by a Full Bench of the Notes 

Lahore High Court in Hill Sawyers d Co. v. Secretary of State^ 3 — 5 

and the basis of the^ decision of the Allahabad High Court and of 
Fakir Chand/s case^ has Bius disappeared. According to the High 
Courts of Patna^ and Madras,® “loss” will include “loss by mis- 
delivery” also. 

Whore goods are not lost but are lying in tlie Lost Proj)erty 
Office of the carrier, it was held that the case is one of non-delivery 
covered by Article 31 and not one under this Article.^ 

4. Suit, by whom may be brought. — A suit for compensation 
under this Article and the next is not restricted to a suit by 
consignee alone. The Articles are wide enough to include suits by 
the consignor also.^ 

5 . Suit, against whom may be brought ^Tho carrier who 

receives the goods for carriage is prim.a facie res|)onsibl 0 for their 
safe carriage and hence if any injury or loss occurs, a suit for 
damages against such carrier is maintainable.^ But, where tlie goods 
consigned arc carried over l)y more than one carrier, the carrier 
who delivers oi; lands the goods may, under circumstances, be sued for 
tiio loss or injiu'y to tlu^ goods ; for the ])rinciple on which such a suit 
may be brought, see the undermentioned cases. “ 

3. (1923) AIR 1923 All 22 (23) : 08 Ind Cas 9S1 : 45 All 43, Jugal Ki^horc v. 

a. I. P. Py. Co. 

4. (1921) A I K 1921 L;.ih 1 (5) : 2 LaJi 133 : 01 hid Gas 926 (F B). 

5. (1923) A I R 1923 Pat 285 (-287) : 2 Pat 442 : 72 lud Gas 440, G. I. P. 

JlaiUvaji Co. v. Jifaii Jlani Nirmal Ham, 

6. (1919) AIR 1919 Mad 140 (142) : 41 Mad 871 : 49 lud Gas 69, M. d; 8. M , 

Ilailivay Co. v. Naridos. (“I;oss’' in S. 77, Railways Act, includes 
misdelivery.) 

7. (1920) A I R 1920 All 157 (157) : 42 All 390 : 58 Ind Gas 517, Mnisaddi Lai 

V. B. B, d C. T. By, Co. and. Hohilkkand Kumaun Hy. Co. 

Note 4 

1. (1920) A 1 R 1920 All 157 (158) : 42 All 390 : 58 lud Gas 547, Mutaaddi Lai 
V. B, Ji, d C. I . By. Co. and BohUkhand Kumaun By. Co. 

(1924) AIR 1924 Gal 173 (175) : 80 lud Gas 612, Vally M uhamrnad Haji 
Gunny v. N id kerland Steam Naviyaf ion Co. (A I R 1917 Cal 640, Not 
followed.) 

(1925) AIR 1925 Gal 559 (561) : 52 Cal 872 : 86 Iiid Gas 127, Chiranji Lai 
Bam Lai v, B. N. By. Co. Ltd. 

[But see (1917) A I R 1917 Gal 640 (643) : 41 Gal 16 : 34 lud Gas 130, 

Radha Sham Basak v. Secrelary of State.] 

Note S 

1. See (1923) A 1 E 1923 Pat 285 (280) ; 2 Pat 142 : 72 Ind Cas 440, G. I. P. 

By. Co. V. Jilan Earn Ntrmal Bam. (lii such a case the suit will lie ex 
, contractu.) 

2. (1873) 42 L J Q B 89 (93, 94) : L R 8 Q B 186 : 28 L T 5S7 : 21 W R 525, Gill 

V. Manchester Sheffield £ Ijincolnshire By. Co. (Cited iji 5 Bom 371.) 

(1881) 5 Bom 371 (378, 379) : 5 Ind .Tur 646, O. f. P. Bailva.y Co. v. Uadha- 
Idsen Khushaldas. 

(1918) AIR 1918 Mad 841 (343) : 45 Ind Cas 485, Mylappa ChcUiar v. Bri- 
tish India Steam Navigation Co. 
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# 

6. Notice of claim to railway administration, — Under 
Section 77 of the Eailways Act, 1890, a notice is required to be 
given to tiie railway administration of claims to refunds of over- 
charges and to com])ensation for losses. Sucii notice must be given 
within six months from the date of delivery of goods for carriage by 
railways. See the undermentioned cases. ^ 

Wliero a notice to a State Eailway under Section 80 of the Civil 
Procedure Code is noce3Ssary, the plaintiff is entitled to deduct the 
period of notice under Section 15 sub-section 2, ante} 

7. Starting point of limitation and onus of proof. — The 

*‘los3 or injury” referrod to in the third column of tlio Article ineans, 
by reference to the first column, loss or injury by the carrier and not 

(1988) A 1 R 1988 Pat 45 (48) : 12 Pat 67 : 141 lud Cas 818, R. £• N. W. By. 
(7). V. KamesJrwar Singh. 

Note 6 

1. (1985) A I R 1985 All GOl ((>08) : 157 Ind Gas 1080, Secretary of State v. 

Simla Boot wear Company. 

(1925) A 1 U 1925 All 278 (278, 274) : 47 All 136 : 85 Ind Gas 474, E. I. BaiU 
way Co. V. Fazal Ellahi. (x\ I R 1922 Pad 106 clissontcd from.) 

(1911) 10 Ii.d Ga.s 122 (124) : 88 All 544, G. 1. P. Railway Co. v. Gaitpat 
Bai. (Case of non -del ivory of goods.) 

(1928) A 1 R 1928 Cal 871 (878) ; 116 Ind Gas 148, Rivers Steam Nmhgaiion 
Co. Ltd. V. Bisweswar Kundu. (Notice iinder S. 10, Cai’rierB A(d.) 
(1928) A I R 1928 Gal 397 (398) : 72 Ind Cas 711, Assam Bengal Railway Co* 
Ltd.. V. Radkild Mohan Nath. (Notieti to Traffic, jManager is not 
notice to Agent.) 

(1917) A IR 1017 Gal 108 (108) : 38 Ind Ca.s 502, E. I. By. Co. v. Bam 
AiUnr. (Notice of suit should he given to the Agent — Notice of claim 
to the Claim Superintendent is not enough.) 

(1917) A 1 R 1917 Cal 64.0 (642) : 44 Gal 16 : 34 Ind Ca.s 130, Badha Sham 
Basok V. Secretary of State. 

(1924) A I K 1024 Mad 567 (570) : 77 Ind Cas 511, SoiUh Indian Railway 
Co. V. N nrayana Iyer, 

(1912) 17 Ind Cas 419 (419) (Mad), M. d. S. M. Railway Go. Ltd. v. 
Bhiniappa. 

(1928) A T K 1923 Nag 314 (316) : 19 Nag L K 139 : 73 Ind Cas 1033, 
Jiwandas v. Agent., E. /. By. CVn (Under S. 7 7 of Railways Act, notice 
is essential in cases of non-delivery or misdelivery.) 

(1925) A 1 R 1925 Oiidh 615 (616) : 90 Ind Cas 572, e', I. By. Co. v. Firm 
Moea Barn Gajanand. (Notice for non-delivery of goods is necessary.) 
(1925) A I R 1925 Oudh 419 (420) : 89 Ind Ca,s 139 : 29 Oudh Cas 80, Ben^l 
(UN. W . By. Co. Ltd. v. Special Manager^ Court of Wards, Bdlranipur. 
(Claim for compensation for noii-delivery of goods — Notice is neces,- 
sary — A I K 1922 Pat 106 and AIR 1924 Nag 288, Dissented from.) 
(1938) A DU 1988 Pat 45 (47) ; 12 Pat 67 : 141 lad Cas 813, B. and N. W. 
By. Co. V Kameshwar Singh. 

(1927) A 1 R 1927 Pat 335 (836) : 103 Ind Cas 383, Gopi Bam Gouri Shankar 
V. G. I. P. BaUway Co. (Claim for compensation for non-delivery of 
goods.) 

(1924) A 1 R 1924 Pat 315 (3J6) : 73 Ind Cas 642, E. I. By. Co. Ltd. v. 
Oopii Bam Gouri Shankar. 

[But see (1924) A IR 1924 Nag 288 (289) : 79 Ind Ciis 602* Seth 
Mulchand v. G. I. P. Railway Co. (No notice is necessary in 
cases of short delivery.) 

(1922) A I R 1922 Pat 106 (108): 69 Ind Cas 103, E. I. Railway Go. v. 
Kali Char an i] 

2. (1928) AIR 1928 Lah 349 (350) : 111 Ind Cas 749 : 9 Lah 519, E. 1. 

Baihvay Co. v. Bahim'iillah Ilahi, 
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the loss or injury suffered by the consignor or consignee.^ Time begins 
to run therefore when the cajrrier loses or injures the goods, and not 
from the time when the consignor or consignee may bo said to have 
suffered loss. Tlie burden of proving wlien tl\o goods were lost or 
injured is on the carrier,^ and if the carrier fails to prove tliat the 
goods were lost more tiian one year before the institution of the suit, 
tiie claim is not barred.^ In the case of a suit against a railway com- 
pany for loss of a part of the consignment, the period of limitation 
commences when the occurrence of tlio loss is deliniteiy ascertained 
and not from the date when the parcel first arrives.'^ Wluu’o it was 
clearly admitted l)y the consigi»ee in a letter dated 5bh August 1931 


Note 7 

1. (1923) AIK 1923 All 22 (23) : 45 All 43 : 08 Ii-d Cas 981, Jugal Kiskore v. 

G. 1. r. By. Co. 

2. (1880) 12 Cal 477 (480), Danniul v. BrifisJr India Steam Navigation Com- 

pany. 

(1928) AIK 1928 Cal 871 (373) : 110 Ind Cas 148, Biver!> Steam Navigation 

Co. V. BUweswar Kundu. 

(1912) 17 Ind Cas 419 (410) (Mad), M S. M By. Co. Ltd. v. Bhimappa.. 

[See also (1883) 7 Bom 478 (480) : 8 led Jur 98, AiolLansingli Chaman, 
V. .Henri/ Conder. (Mcro ijon-d^divory of goods is Jio proof of 
tdio'ir Joss, tlui oijus of proving whic-h, as an allirnialivo fact, 
lies on tho carrier.),) 

[But see (1901) 28 Cal 401 (409) : 28 Ind App M4 : 3 Com L K 293 : 
5 Cal W N 419 : 11 Mad L Jour 150 : 8 Sar 83 (P C), East 
Indian Ilaiiway Co v. Kaiidas Mulxerji. (Railway is Jiot a 
eomuiOTi carrier of passeyigers.)] 

3. (1925) AIK 1925 All 050 ((557) : 87 Ind Cas 579 : 47 All 549, (/. T. P. By. v, 

Eirrn Badhey Mai Alanni Lai. (l:5'r IVIukcrjcc J. — ddio rnatt(T wms 

within the pci-uliar knowledge of the defendants and it was for tho 

defoudants to have proved whcii the actual Joss took place.) 

(1912) 17 Ind Cas 419 (419) (Mad), M. d) S. M. By. Co. v. Bhtniappa. 

4. (1923) A I K 1923 All 342 (343) : 75 Ind Cas 009, Devi Been and Sons v. 

Bohilkharul and Kuniaun By. Co. 

[Sec also (1927) A I K 1927 Oudh 478 (180) : 100 Ind Cas 311 : 3 Luck 
102, Bala Prasad v. B. d' N . IP. By. Coynpany. (On 17th 
April 1923 four boxes were consigned, to the consignee — Consign- 
incnt arrived somewhere before 28th April — Consignee on ins- 
jw'ictiou asserted that tlie fourth package was not portion of 
consignment aiid demanded^ open delivery — Open delivery was 
givtm only oji 22nd 8eptcinb('r 1928 — The present suit for com- 
pensation was lirought on 22nd Septeinb(!r 1924 : Held, that 
Art. 31 applied and time began to run from the date on which 
the open delivery wa.s given, i. e. 22nd September 1923. )j 

[But see (1923) AIK 1923 Pat 298 (299) : 71 Ind Cas 565, Uamestnar 
Dass-Mali Barn v. EJ.I.llij. Co. Ltd. (250 bags of Hour were con - 
signed to the Railway Con)pany on 15th October 1920. T’ho 
cojisignment was delivered short by 5 bags and on 11th h’ebru- 
arv 1922 plaintiff brought this suit alleging that the cause of 
action arose in November 1920 when the short delivery was 
made. A letter had been received from the Divisional I’rathc 
, Manager dated 7tb September 1921 informing the plaitjtiff that 

the five bags were lost. Plaintiff contended that as tho loss 
occurred on 7th September 1921, time under Art. 30 In-gan to 
run from that date : Held, that the loss occurred when the 
short delivery which consituted the loss was made, that is to 
say, in November 1920, and that the suit was barred.) 

(1927) AIK 1927 Pat 335 (336) : 103 Ind Cas 383, Oopi Bam Gouri 
Shankar y. 0. I. P, By. Co.] 


Article 30 
Note 7 
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Article 30 to the canier that the injury to tho consifininent had occurred prior 

Mote? to that date, a suit brought on .15th of October 1932 was held clearly 

time-barred under this Article. In siicli a case tho consignee cannot 
claim that limitation rims only from tho date of open delivery to 
him.''^ 


Article 31 31.^ Against a carrier | One year, 

for comyjensation for non- 1 
delivery of, or delay ini 
delivering, goode ' 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Carrier. 

4. Suit, by whom may be brought. 

8. Suit, against whom may be brought. 

6. Notice of claim to railway administration. 

7. Non-delivery of goods. 

8. Conversion by carrier — Suit for damages. 

9. Acknowledgment of non-delivery. 

10. Starting point of limitation. 

Other Topics 

Article applies to all suil,.s iiTc.speetive of whether in contract or tort ... 

Sec Note 7, Pt. 3 

Loss of goods in transit — Starting point of limitation ... See Note 10, Pt. 3 
Non-delivery and short delivery ... ... ... See Note 7, Ft. 8 

Non-delivery of part of goods — Starting point of limitation ... Sec Note 10, Pt. 4 
Suit for surplus sale proc(H;ds — Article not applicable ... See Note 8, Pt. 4 

1. Legislative changes.— Articles 30 and 31 of the Act of 1877 
(corresponding to Articles 36 and 37 of tho Act of 1871. respectively) 

^ Act of 1877, Article 31. 

31. — Against a carrirn* for compensa- | Two years. When the goods 
tion for non-delivery of, or delay in deli- ought to be delivered, 

veririg, goods. 

Note — T his Article had formerly been in Part V. It was transferred to 
Part IV by Act 10 of 1899. The limitation was reduced from two years to one 
year In" S. 3 of the same Act which came into force:Oa 1st May 1899. 

Act of 1871, Article 37. 

37. — Against a carrier for delay in Two years. When the .goods 

delivering goods. ought to be delivered. 

Act of 1859. 

No corresponding provision, 

t). (1935) A I R 1935 All 407 (408) : 157 Ind Gas 40, Secretary of State v. Neaz 
All Hamid Ali. 


When the 
goods ought 
to be deli- 
vered. 
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provided a period of two years. By Section 3 of Act 10 of 1899, this 
period was reduced from two to one year and the words “non- 
delivery of, or” were inserted in Article 31. (See Note 7 infra.) 

2. Scope of the Article. — As stated in Note 1 to Article 30 
ante, these Articles are intended to provide exceptionally for the 
case of carriers on account of the difficulty of investigating and 
settling claims preferred against them after a long lapse of time in 
respect of a few articles out of the quantity of goods tluit are 
constantly passing through their liands. Wliere, therefore, a suit falls 
under this Article as well as under a genei'al Article, tlie former will 
f)revail against the latter on the ivrinciple (jeneraiux specialihns non 
derogant} 

3. Carrier. — See Note 2 to Article 30. 

Suit, by whom may be brought. — See Note 4 to Article 30. 

5. Suit, against whom may be brought. — See Note 5 to 
Article 30. 

6. Notice of claim to railway administration. — See Note G 
tt) Article 30. 

7. Non-delivery of goods. — Under tlie Article as it stood prior 
to 1877, the w'ords “;non-dolivery of, or ” were absent. Tliere was 
a conflict of opinion as to whetlier a non -deli verj/ being a biea-ch 
of contract, was witliin this Article. One view was that it was 
nob, on the ground tliat the Article only referred to cases of toi't 
as was showai by its position among a nunil)er of Articles dealing 
with torts. ^ A contrary view w’as ex|)ressed in tlie undermentioned 
case.“ By Section 3 of Act 10 of 1899, the Legislature amended the 
Article by inserting the words “non-delivery of, or” in the A}-ticle. 
It is now clear tliat the present Article applies to all suits for 
comjiensation for non -delivery, irrespective of tlie question whether 
the suit is laid in contract or in tort.'*^ 

Article 31 — Note 2 

1. (1910) A 1 R 1910 Mad 314 (318) : 30 lad Cas 840: 39 ]\Iad 1 (F B), Venkaia- 
suhba liao v. Asiatic Steam N avigation Co., Calcutta. 

(1920) A I li 1920 Mad 57 (58) : 91 Ind Cas 525, Madura J)ovasihana7n v. 
Sundara m Awiavi . 

(1925) A I R 1925 Lah 478 (479) : 6 Lah 301 : 88 Ind Cas 979, Secy, of State 
V. Dunlop' liviber Co. Ltd., Delhi. 

Note? 

1. (1883) 7 Born 478 (480) : 8 Ind lur 98, Mohayi Singh y. Henry Ckmder. 
(1880) 12 Cal 477 (480), Daninul v. British India Steam Navigation Co. 

(1881) 3 Mad 107 (110,111), British India Steam Navigation Co. v. Moha- 
mad Esack (I Co, T 

(1881) 3 Mad 240 (245), Kalu Ham Maigraj Vj, Madras Railway Co. 

(A882) 5 ]\rad 388 (390), Hassnji v. E. I. Railway Co. 

2. (1895) 19 Bom 165 (187, 188), O. I. F. Railway Co. y. Raisett ChaiuhriulL 

(Reversing 17 Bom 723.) 

3. (1916) AIR 1916 Mad 814 (318) : 89 Mad 1; 30 Ind Cas 840 (F B), Venkata- 

stihba Itao v, Asiatic Steam Navigation Co. Calcutta, (Snit against 
a carrier for return of goods booked but,. not delivered and in tbo alter- 
native fpr damages for its ppce with interest — Held Art. 31 applied 
and not Art. 49.) 


Article 31 
Notes 
1—7 



Article 31 
Note 7 


1102 Against carrieh for. non-delivery 

Illustration . 

A suit, was brought by plaintiff against defendant lor damages 
for failure to deliver 879 baskets of hard molasses which the 
defendant as carrier had accepted for carriage and had agreed to 
carry for the x>laintiff from Saurave in Java to be delivered to 
the plaintiff at Calcutta* The steamship arrived at Calcutta on 
25th January 1920 and left Calcutta on 20th February 1920. 
Goods ought to have been dedivert^d some time between the 27th 
and doth January 1920. Plaintiff brought the present suit on 
7th June 1921. ' Held tliat Article 31 applied and that the suit 
was l)arrod l)y limitation.** 

(1918) A 1 R 1918 Alad llv8 (1173) : 42 Ind Cas 53<;, Brilish India Steam 
Nari gallon Co. Lid. v. JIus.sain Kasim Shett. 

(1914) A 1 R 1914 Mad 57 (58) : 24 bid Gas 676, Vi'nk.afa^'iihhallao v. AsiafAc 
Steam Narigation Co. (Suit agaiiiKt a carrier for il on -deli very of goods 
is gov(a‘ned liy Art. 31.) • 

(1915) A I R 1915 Nag 6 (7) : 11 Nag L R 174 ; 31 ind Gas 474, Ah Muham- 
mad. V. C . I. P. Jiailway Co. 

(1928) A I R 1928 Gal 371 (375) : 116 Ind Gas 148, Biyers Steam JKavigalion 
Go. Tdd. V, iHSieesirar Knadn. 

(1925) A I E 1925 Cal 559 (560) : 52 Gal 372 : 86 Ind Gas 127, Chiranjilal 
J tarn la I v. P. N. By. Co. 

(1922) A 1 R 1922 Gal 330 (330) : 70 Ind Gas 857, Lai Mohan ITazra v. E. I. 
Tlaiheay Co. (Suit for slun't d('livery of goods — Art. 31 applies.) 

(19.17) A 1 R 1917 Cal 103 (104) : 38 Jnd Gas 502, E. I. Itailway Co. v. Bam 
A iitar. 

(1909) 3 Ind Gas 469 (469) (Cal), Indian General Navigation and By. Co. 
Ltd.. V. Nanda. Lai Panik. (A suit for damages against a earricjr for 
fiiilure t(> deliver goods falls within Art. 31 (as amended by Act 10 of 
1899, S. 3) and not within Art. 115.) 

(1911) 10 Tvul Cms 122 (125) : 33 All 544, G. I. I\ Bnilway Co. v. Ganpat Rai. 

(1902) 26 11 rm 562 (570) ; 4 Bom _L R 447, Jlajec Adam v. Ponihay J* Persia 
Steam X ariga tion (Ao. 

(1927) A 1 K 1927 IGt 335 (335) ; 103 Ind Gas 383,'(7opi Barn Gouri Shankar 
V, G. I. P. By. (U). iJd. 

/1 005) \ 7 77 1925 Pat on (612) ; 89 7nd Ga> 672 ; 4 Pat 482, E. I. Bailway 
(A). V. Sagar M nil. 

(1,925) A 1 R 1925 Piit 727 (728) : 90 Ind (Am 374 :.5 Pat 106, Penged Nagpur 
By. Co. V. Ji amirmul Chaganmuld. (Whether tiie consignor sues or 
tile eousignei! sues and wlietlan' the suit is laid iu tort or contract, |f 
eom])rms;i tion is elaimed for non-delivery of goods entrusted to a car- 
rier, the pei’iod of limitation is (>ue roar as prescribed by Art. 31 and 
Art. 115 will have no ap|)lieation,) 

(1925) A T R 1925 Lah 478 (479) : 6 .Lah 301 ; 88 Ind Gas 979, Secretary of 
State V. Dnnlop Biihher Co. Ltd. (Suit against Railway on ground of 
wrongful eoiiversion in addition to non-delivery of goods consigned for 
despateli— Art. 31 and not Art. 48 apfilies.) 

(1907) 1907 T’un P R N(n 2, page 5) ; 1906 Pun Rc No. 108 (B’ B), Moti Bam 
w.E. T. Bail w ay (G). 

(1918) A T R 1918 Sind 6 (9) : 13 Sind L R 1 : ^51 Ind Gas 570, Ijiulhomal- 
Purtomal d; Go. v. Secretary of State. (Where a suit is framccl as a 
suit to recover oonipensation for nnii-delivery of goods, Art. 31 ‘applies 
and not Art. 80; and the cause of action is the failure of the defen- 
diints to perform tlieir contract. It is noPa case of misfoasanco.) 

(1923) A T Rn923 Pat 285 (287) : 2 Pat 442 : 72 In J Gas 440, G. I. P. Bail- 
ivay Co. V. Jitan Bam Nirrnal Ram-. 

4. (1924) A T B 1924 Cal 17^^ (17C) : 80 Tnd Cas 012, Vally Muhammad v. 
NetJierland Steam Navigation Co. 
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But in Eodha Sharn v. Sacr^tary of State f Cliattorji, J., applied Article 31 
Article 115 to’ a case of non -delivery *of goods on the ground that it Notes 

was a case ot a breach of a \Yritten contract, and in so doing followed 7 — 8 

two old decisions decided juiondo the amendnicnt. 11 was, it seems, 
of opinion that Article vll was not ap|>lical).le to such a case. The 
decision on this point, it is siihmitted, cannot ])(5 sii[)})ortcd and has 
generally boon disai)i)roved^ and not followed in latei- d(;cisions.^ 

Non-delivery of the consignnu-mt means non-delivcuy of the con- 
signment as a whole as tontrastod witli shoid delivery. Tlenco/ a 
case of short delivery, which is ef|iiivalent to loss of the j>ortion of 
tlie consignment undelivered, is governed, for i)ur])oses of limitation, 
l)y Article 30.« 

8. Conversion by carrier — Suit for damages. ~ ~ There is a 
difference of opinion as to wliether a suit against a carrier for com. 
pensation in res})ect of the wrongful conversion of the goods enlrustod 
to him is a suit for non -delivery of the goods within tlu* meaning of 
this Article, In (J. 7. 1\ Eaihraf/ Y. Eadha Kisan Jaikisanf it was 
ohservexl as follows; “ Non-deiivery may he due to many causes of 
which conversion is one, hut tlio cause of action is th(^ non-delivery 
of the goods whether diu^ to loss, tlud't, destisiction, conversit)n or 
misdelivery to somel)ody else.’' Tlic same view has betm lield hy tlie 
Lahore High Court in Secretary of State v. The Dunlop Eul/her Co, 

Ltd!^ A contriiry view lias i)oen taken in the nndernientioned cases, ^ 

5. (1917) A 1 1917 Cal 040 (040) : 44 (Id 10 : 04 Ind 100. 

0. (19ii8) A 1 Ri 1928 (jal 071 (075) : IK) Ind Cas 148, JUvers Steam Navigalioii 
Co. Ltd. V. Bi.nreinva'r Kundn. 

(1924) AIR 1924 Cal 170 (175) : 80 Ind Cas 012, Vallu dil nhavimad v. 

Net hf-rlaiul Sf.eaut. Na.r 'aia.iion Co. 

(1925) A 1 K 1!)25 Pad (W I (01.2) : 4 ltd; 1S2 ; 89 Ind Cas 072, L. 7. Jlaalwai/ 

(k). V. So (jar M uU. 

(1925) A T R 1925 Pat 727 (728) ; 90 Ind (lis 07 1 : 5 lAit 100,, Jkoujal Nagpiir 
ItaUmay ('o. Ltd., v. Ifaimr Mull Chagan Mull. 

7. (1922) A 1 R 1922 Cal 000 (001) ; 70 Ind Ca,s S57, Jjal Mohan Jlet^ra v. 

E. I. JiaLliiniii (k). 

(1925) A 1 R 1925 Ca4 559 (500) : 52 Cal 072 : 80 Ind Cas 127, Chiranji Lai 
liainlal \ . ./>, N. Jlij. Co. Jjid. 

(1920) k I R 1920 Pat 2tlS (299) : 71 Ind Ca.s 505, luuneswar fJas Mali Larn 
V. K. 1 . 7lii. Co. Lid. 

(1918) AIR 1918 Sind 5S (59) ; 45 Ind Caa 170 : 11 Sind LR 100, Louts 
Drejjfus B (k). v. Sccrelaru of State. 

8. (1920) A 1 R 1920 Pat 298 (299) ; 71 Ind Cas 505, llauiesumr Das v. E. l. Ly- 

[But see (1907) A I R 1907 All 002 (002) ; 171 Ind Cas 502, Secy, 
of State, w Dnulat Ham. M ahhan J j(d. ‘ (Casti of short deli vitj 
— It was adrnitk'd Iry the counsel tliat Art. 01 would apply to 
the case).] 

Note 8 

X. (192(i) A I R 1920 Naf,' 57 (59) : 90 Ind Ca.s 

[Scs aim k I K RWO NJig 21 (2:1) : 111 Ind Gas HOT : ;i] yaj? 

L K Sap 79, Randal v. Is. N. Ry. Co.- Ltd. (A suit for t-orn- 

ponsatiou for ntm -do i ivory must be brought within one year, 
no matter what the cirouinstarioea are wliich oe.easion tlio non- 
delivery.)] 

2, (1025) A I H 1925 Lab 178 (179) ; G Dah 301 : 8S Ind Oas 979. 

3. (1985) AIR 1985 All 156 (157) : 149 lad Gas 40, Na-mab Bool House v. 

Secretary of State. (A 1 R 1920 Naj; 67 dissented from.) 
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Article 31 namoly tliat a suit, based on convei’sion will fall under Articles 48 

Notes or 40 infra aiul not und(u tins Article. Tlie said decisions have 

8 10 rjot ad\'(!rted to tlie fact that they are general Article's, nor to the 

])rinci[))e tlial wliere a case falls under this as well as under a, 
geiuu'al Ailicle, this Article will prevail. It is submitted that the 
decisions cannot l)e acco|)ted as correct. Bee Note 2 ante, 

AVliere a railway coni])any sold goods entiaisted to it under 
Bc'ction 55 of the Railways Act, it was held tha,t tliere was no wrong- 
ful convc^rsion (^f the goods, and that a sliit to recover the surplus 
* sale proceeds was governed by Ajlii-le 62 and not by this Articled 

9. Acknowledgment of non-delivery. — A letter, if it amounts 
to acknowledgment of non-delivery written by the defendant (carrier) 
long after the expiry of the limitation, cannot save its operation.^ 
A letter tliat denies the liability to account for non -delivery of goods 
is not an acknowledgment^ 

10. Starting point of limitation. — Time runs under this 
Article from the date on which the goods ought to l,)e deliveredd"^ 
Tliis date may vaay according to circumstances of each case. Ordi- 
narily, a re((fifmahfe time is calculated from the date when tlie goods 
are consigned.^ Where there is an agreement tliat the goods should 

(19;L5) a I R 1935 All COl ((>03) : 157 Ind Cas 1080, Secretary of State v. 
Simla Foot'icear Co. ((Idods sohi ty railway (‘oinpaiiy against express 
direr-tion of ])la.iDti}’f — Suit for damages — Ease being one of ('onvorsion, 
Article 18 Mpj)li('s and not Artict' 31.) 

[See aho (1934) A I K 1931 Pat 507 (510) : 151 Tnd Cas 995 ; 13 Pat 
7 52, Stnidarji SJiiraji v. Se< refary of State.] 

4. (1921) A T H 1921 T\lad 302 (302) : 02 Ind Cas 742 : 4^ iNIad 823, Tarahchand 
V. '17. d; S. M . Ity. Co. 

Note 9 

1. (1909) 3 I urt (':i.s 4(1'.. ) ((.'al|, Imlian deiLcynl Narii/alion and Jiailwai/ 

Co. Ltd. V. Nemda Jjat JtaiiiL . 

(1920) A I R 1920 AD 157 (158) : 42 All 390 : 58 Jud (7is 547, Matmddi Lai 
V, ./>. U. ({'• C. J . Uailiray ('o. oiid Itohilhha )id. Kama an Jii/. Cr). 

2. (1918) A 1 K 1918 Sind 0 (9) ; 51 Ind Ciis 570 : 13 Sind L R 1, Ludhoinal 

l.^nrtomal if ('n., v. Secretary of State. 

[See also (P.)20) A I R 1920 Nag 57 (59) : 90 Ind Cas 135, G. I. ]\ 
Jia ilnuiy Co. TJd. \. iladha Kigali J aihimn .] 

Note 10 

In (1'.»‘20) A I K 1920 All 157 (15,S) : 42 All 390 : 5S liid C:is 547, Mntf^addi Lai 
V. 71. n. (t C. 7. Jiy- Co. and Ilohilkhand Kainana Jly. Co. 

(1925) A T K 1925 All 780 (780) : 87 Tnd Cas 703, Durga Praead Badri 
]*rasad. v. IL 7>. d’ C. T. Pad tra y Co. 

1. (1925) A I R 1925 All 050 (057) ; 47 AD 549 : 87 Ind Cas 570, (/. I. P. By. v. 
Jduihay Mai M anni Lai. 

(1920) A T K 1920 AD 157 (158) : 42 AD 390 : 58 ind Cas 547, Mutmddi Lai 
V, B. B. d' J. By. Co. and .Bo'liilkhnnd K'umaun By. Co. 

(1911) 10 Tnd (’as 122 (125) : 33 AD 544, C. I. B. By. Co. v. Ganyot Bhi. 

(1915) A I K 1915 Nag 0 (8) : 11 Nag L R 174 : 31 Tnd Cas 474, Ali 
Mnluimmad v. G . 1. P. By. Co. 

(1933) A 1 R 1933 Pat 45 (48) : 12 Pat 07 ; 141 Ind Cas 813, B. and N. W. 

Bailway i'o. Lid. v. Kaineshv:ar Sinedu 
(1918) A I R 1918 Sind 0 (9) : 13 Sind I. R 1 ; 51 Ind Cas 570, Lmlhomal 
iGirknnal d' Co. \ . Secretary of State. 
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remain witli the carrier for a longer time than is actually and 
reasonably reriuired, time will rim only from the expiry of siicli 
periodd^ Where no time is fixed for delivery, if the corresjiondence 
between the ])arties sliows that the matter was l)eing enquired into 
and yiat there was no refusal to deliver well within a year of the 
suit, tins Article cannot he pleaded as a bar, for, in such a case, it 
cannot l>e said that the suit was brought more tlian a year from the 
expiry of a reasonable time within which the goods sliould have been 
delivered.” Where the suit is for damages for loss of goods in. transit, 
the starting point is the date when the railway C(jnipaiiy finally says 
that the goods cannot l)e delivei'od.^ In a suit against a carrier for 
coTTipensation for non -delivery of -part of the (jood.s, time begins to 
run when consignee is entitled to open delivery/^' 


Part V . — Two nears. 


32 . Against one i Two 
who, having a right to ; 
use property for speci- 1 
lie purposes, })erverts 
it to other purposes. 


years, j When the perver- 
i sion first becomes 
i known to the 
y>erson injured 
i thereby. 


Synopsis 

1. Scope of Article. 

2. Right to use property for specific purposes. 

3. Co-sharers or joint proprietors. 

4. Perversion. 

5. Starting point of limitation. 

6. Starting point of limitation — Burden of proof. 

7. Limitation and equitable relief. 

iS Act of 1877, Article 32. 

Same as above. 

Act of 1871, Article 38. 

The, first two frolumiis were same, :i,s above, 
fi’hc third coliimii was : “The time of the perversion.” 

Act of 1859. 

No corn'spomling provision. 


lb (1926) AIR 1926 Nag hi (69) : 90 Ind Cas 165, G. 1. F. Fmhrafi Co. v. 
liadha Kisan Jai Kimn. 

2. (1926) A I R 1926 All 22 (24) : 68 Ind Cas 981 : 45 All 43, J wjal Kishoro v. 

* G . i . F. Fnili/'ciy Co. 

[Seeahn (1928) A I R 1928 Cal 671 (676) : 110 Ind Cas 148, Fivers 
Steam N aviyafion Co. v. Bisesirar 

3. (1924) A I R 1924 Mad 567 (569) : 77 Ind Cas 511, S. I. Failway Co v. 

N arayana Iyer. 

4. (1927) AIR 1927 Oudh 478 (48p) : 100 Ind Cas 611 : 3 Luck 102, Bala 

Prasad v. B. N. W. By. Co. 


Article 31 
Note 10 


Article 32 


Lim. 70 
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Artiole 32 
Note 1 


Other Topics 

Articli; is not coufiaGd to pucticular relief ... ... See Note 1 

Article i.s iudepeiiderit of nature of remedy ... See Note 1, PtB. 1 to 4 

Eight of eaBcment — Whether right to use ... See Note 2, Pts. 4 to 9 

1, Scope of Article. — The description ol the kind of suits to 
which the Article applies is couched in the following words : “against 
one who, having a right to use property for specific puri)oses, f)er- 
verts it to otlier purposes.” Tlius, the Article is general in its tonns 
and does not describe the suits to which it applies witli reference to 
the hind of relief tliat is asked for. ilonco, the Article seems to be 
applicable to all suits based on tlie cause of action referred to 
tliorein, viz. the perversion by the defendant of the suit |)roperty 
to pur[)Oses otlier tlian those for which lie (the defendant) has a 
riglit to use such propoi'ty. The remedy tliat may be asked for in 
the particular case is immaterial from tlie point of view of the 
applica])ility of the Article.^ Tlius, the Article is equally ajiplicable 
whether the suit is one for ejectment,^ or for injunction,’^ or for 
compensation,*^ pirovided tho cause of action is the perversion of tVio 
property to a purpose different from that for which the defendant is 
entitled to use it. 

Where, however, the cause of action for a suit is not tiie perver- 
sion of ]>roperty as contemplated by the Article liut something else, 
tho Article will not a])|jly althougli tlie cause of action on which the 
suit is based may leave resulted from a “perversion” of (die property. 
Thus, where a suiii is liasod on the of tlie plaintiff from certain 

property, this Article will not apply although sucli ouster has 
resulted from a perversion of tho property by tlie defendant and 
oven though a relief in respect of such perversion is /y/cA/cz/iaZ/if/ 
asked for.^ 


Article 32 — Note 1 

1. (1897)24 ( -al IGO ( Hri) : i ' Cal W N Soman Gape \\ JiagJiulnr Ojha, 

(Suit for evif.tion.) 

(1899) 2<> Cal 5r> 1: (oGS) : (ial WN 'IfM (F* J^, Skaroop Dass Monrial v. 

ri ogyJmssi/r Jioii ('liondiirya. (Suit for inajidfitory jujunctiou direct- 
itig tenant to till up tiiuk, for compoiiBation and for cjoctnK'iit in 
default.) 

2. (liM.O) A 1 K 191C) Cal ;>95 (898) : 38 Tnd Gas 928, Taher Alondal v. Tarafdi 

G haraiiii. 

3. (1921) A I E 1921 All 814 (815) : 78 Ind Cas 819, P-iyari Lai v. Bed Barn, 

4. (1921) A 1 U 1921 Cal 92 (01) : G2 Ind Oas 779, Krushna Das v. MoJiendra 

Chandra. 

5. (1988) A I R 7988 Eah 705 (709) : 11 Lah 207 : 115 Ind Cas 553 (F B), 

Masfan Singh, v. Sanla Singh. 

(1912) 15 Tnd Ca.s 285 (280) : 1912 Pun Re. No. 124, .AcJiar Singh v. Badhqva 
Singh. (Suit for ousting tho defendant from encroachinent made Ay 
hinj upon the sharnilat land used as a road.) 

(1984) A I K 1934 Laii 701 (708) : 150 Tnd Cas 358, Qariirn v. Deiva Singh, 
(It must be assumed that the suit was based on an ouster.) 

(1937) A 1 R 1937 :A11 472 (473, 474) ; 170 Ind Cas 121 : I L R (1937) All 623, 

Lachrnan v. ImiI Batnakar Singh. (Tenant building on land noi 
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2. Right to use property for specific purposes. ~ The Article 
applies only where the defendant has some right to use the ijroperty 
and he perverts it for other purposes. It has no application where 
he has no right at all to the property or to make any use of it.^ The 
Article likewise has no application where thiu’o is only a license to 
use the property for certain purposes and no legal riglit to do so.*"* 
The words ‘‘right to use property*’ refer not to the time when 
the suit is brought but when the perversion took i)lac(‘.^ 

There is a difference of opinion as to wliether a I’ight oi easement 
over another’s land is a right to use tlie proi)erty for a s{)ecil]c 
purpose. In Bishnm har So hat v. Janki Dad,'^ it was assumed by 
the High Court ol Allahabad that a right of easoment to rest a 
thatch upon anotluu-’s wall is a right to use the wall for a specific 
piu'pose and an encroachnient of the right or increase of the burden 
on the wall is a perversion wuthin tlio moaning of this Article. In 
Juddu It am v. Kanhaia Itam,^ an earlier case, also of tiui same 
High Court, tlio same assumption was made, I)ut it was held never- 
theless that tlio Article could not ho a])]>liod to a suit based ipion 
such pervoi'sion. The Court observed as follows : — 

“The language of the Article is ina|)pro})riate to a case of 
encroachment u])on an casement or right of siijifiort. No doubt 
the language of Article 32 in a colloriuial sense exactly fits and 
describes the complaint in this case, hut I decide that it is 
altogether inap])lical)lo on the liroad ground tliat the defendant’s 
case here is a claim of a right of support or easoment which can 
only be aerjuired after 20 years’ uriint(5rruptt!d enjoyment, and 
to hold that the plaintiffs were prohibited by Article 32 from 

forming ])art of his tonancy — Suit liy za.iuiud;ir for demolition of 
building — Suit is not merely for ])reveijl ion of perversion but for 

aysertion. of zamitjdar’s title Suit is !iot governe.d by Art. ;V2.) 

[But see (1929) A I li 1929 Lab 186 (J87) : 112 lud Gas H4A, Novel 
Jinvi V. e] m (JJuaul. (T'bis i^ n(>t good law after AIR 19SB 
L;ib 705 ]’,).) 

(1929) A IK 1929 Lali 565 (566) : P18 Ind Css 4'17, Devve Sivgh v. 
Qorun. (Village sbamilat path wav- This is nol good law 
after A l' R 1966 La,b 705 (]:' P).) 

(1960) A I K 1960 Lali 286 (284) ; 121 hid Gas !86. Nhagirmia v. 
llhamrana. (Kotlia, Ijuilt on a. eomme.n laml — This eannot 
be good law after A 1 K 1966 Lab 705 (F P).)] 

Note 2 

1. (1888) 10 All (!:U (lUiS) : 1888 All W N 257. Maxhnmf Jli v. T fikkar IJuMnn. 

(Trespasser planting trees on waste laud of plaintiff za.mindar.) 

2. (1935) A I K 1935 All 964 (905) : 159 Ind Ca,s 521, (.un-harau Prasad v. J ai 

Narain Singh. (Planting of trees by defendant who bad only a 
license to use the property with general public for gi-a./liig cattle, as 
thrashing floor ete.j 

(1934) AIR 1964 All 836 (837) : 153 Ind Gas 670, Lachvian. v. Potualcar. 
[See (1924) A I R 1924 All 443 (443) : 46 All 52 : 75 Ind Gas 266, 
Mahomed Shaft v. Bindcshri Sarem Sivgh. (Pla)itiiig trees 
by defendant witliout any right to do so.)] 

3. (1894) 1894 All W N 165 (166), Krishna Mnrari Pam v. G hireirron Singh. 

(The defendant was a tenant at the time of j)erversioii though not at 
the time of suit— Article applies.) 

4. (1922) AIR 1922 All 320 (820) : 69 Ind Gas 819. 

5. (1916) A I R 19.16 All 92 (93) : 33 Ind Gas 90. 


Article 32 
Note 2 
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brin^intj; an action after tlie expiration of two years would be 
inconsistent witli the gonoral law and would confer upon the 
defendant an easement after the expiration of that time. It is 
])lain tiiereforo that the langiia.^e of the Article was never 
intended to a])])ly to siudi a case. Tlie result is tliat the 
defendant is wron^ and that altlK)UL>h an encroachment upon 
easement may amount to a ])ervcusi()n of the purpose for wliicli 
the owner of the donnnant tenement has tliC riglit to use the 
])i‘ 0 ])erty, nonetheless the ])lain tills are not I'ostricted to two 
years in order to brin^ their suit." 

It is submitted that the views expiessed in neither of tliese cases 
are cori'ect. A ri^ht of easement is (leh)ied as a rigld^ which the 
owner oi‘ oecu})ior of certain land ]»ossesses as such for blie beneficial 
enjoyment of that land Lo do or coutinur to do soinct Ji imf or prevent 
or continue, to prevent someth iipf heinej done in or upon or iii I’ospect 
of (jei'tain otlier land not l)is own.^' Tlie dominant ownei’ cannot l)e 
said to be in possession of the sei'vient ]]erita,i;e. The words “havin<^ 
a right to use pro])erty for a specific ])iir))ose" seem, on tlie otliei- 
hand, to sliow that the ]>erson having tlie right to use it is in 
possession of the ]>roporty. In tliis viewg an encroacdiment on a I'igiit 
of easement is not a perversion by a jierson ‘'having the rigtit to use 
projierty foi‘ a sjiecific ])urpose’’ and is not govei’iied by this Article. 
It is not necessary to resort to any such pi’iriciple as that stated in 
/Mrm’.scu.sY',*’ namely that in so far as tlie Article is inconsistent 
witli the general law it must not l)e allowed to operate. In Mian 
Pirthi V. Ilans ItajJ whei’c .1, tlie ])ro))] ietor of a village, sued B for 
encroachment ])y building on a certain area of the village set ajiart 
as a pfdilic thoro/pfh fare, Coldstream, .J., oliserved as follows : — 

“Idiere can be no doul)t that .\j ticle 82 can [)r()])erly be 
a])})lied only where the person proceeded against had, before 
the ])er\'orsi()n in res[)ect of which lie is lieing sued took place, 
a light to ‘use the jiroiierty for s])ecific juirfioses.’ Can it 1)0 
Siiid tliat in this case tlie defendants had a right to use the site 
in suit tor s])ocilic ]>ur[ioses? ] think not. They could pass over 
tlie land, but as individuals or memliei's of tlie community, 
tliey liad no specific l ight of ;iny kind jieculiar to tliemselves, 
nor had they any rights in tlie land." 

See also the undormentioruxl cases'^ wlieie a suit based upon an 

0, SertioM I, I'l;iscnK:iits Act., r» of ISS'2. 

7. (R)2H) A 1 It .U)2S f.ih 71H (707) : 1)2 Jnd Cas ASl. 

8. (1024) A I H PJ2i Ail 470 (471) ; 40 All 08 : 78 Ind Cas 1,98, M oJinn v. 

r Saliai. ( 17:i ‘incnt. of support — Jncrcasc in Inirdon — Art. 82 
docs not :i]>plT - ft, was lu ld in this cas(.‘ that even if a burden is 
iMereas('d, the ji/irpose is mn/c and not a different one, that the A’dicle 
apph(‘s t(> a use for ;) (h ffrn'nl [*urpose and that therefore' the case is 
not within the Artii'le - 'I4ie I'easoning, it is snbinitted, is not correct, 
thougl] the decision (‘an Ih' snp)»orted on the principle stated in the 
Notes abov(i.) 

(1928) A T R 1928 Lah 792 (792) : 110 Ind Cas 517, (rurdit Singh v. Jlari 
Singh. (Public road in (thadi village — Defendant erecting 'their cni 
i\iCtGon~~~E eld Articde 32 did not apply.) 
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encroachment on a riglib in the nature ol: oaseinent was held not to 
he governed l)y this Article. A contrary view was, however, taken in 
the vinderinentioned case,^’ where it was held that a suit against a 
person for converting a public graveyard into a grove was governed by 
this Article. It is submitted that this decision cannot he supported 
on princi])le. 

3. Co-sharers or joint proprietors. — Whore co-sharers or 
joint jnoprietors are in joint |)ossession of a certain propoi'ty which 
is intended to he used for a s])eci(ic purpose, luit one of tht' co-sliarei‘s 
uses it for a different ])urpose, a suit in respect of such perversion 
will be governed by this Article.^ 

4. Perversion. —Til e following are illustrations of (*.ases showing 
when a ])erson having a right to use proi)erty ftn* specihe [)urposos 
;na\’ or may not l)e said to pervert it to other purposes : — 

1. Misuse of land in the i)ossession of a tenant or tiie user of it 

contrary to the terms of the kahiUiijal under whicli tlio 
land is field is p(U‘version.^ 

2. ivxcavation of a tank contrary to the kaljiiMffcit or terms of 

tenancy is perversion." 

3. Lh’oetion of Intlldi.rujH by defendant on his occui)i.i,ncy lands 

without the landlord's [)ermissi()n is ixu version.^ 

4. Planting of ti'oes liy tenants let on foi' agriculturf.^ and thus 

convirrting the land into a grove or w’ood is jierversion 

0. A I E Oudh G41 (842) : U8 lud Cm^s Si), Imiail v. Tliakitr Jjal. 

Note 3 

1. (1925) A 1 E 1925 TjmIi (’158 (051) : 89 Iiid (las 105, (Ih/dani M u.h.aiu v. 

Ahdiil Satar. ( Dc'fciidaul ihuhI not lx- in c.vclii.dvr possossioii of the 
pfo|)(n-ty.) 

(1938) A 1 H 1988 Lah 705 (709) ; 14 l.ah 2()7 : 145 hid Pas 558 (t 15), 
M asfaii Sin{/h w . Santa SingiL. (If dcdi'iidimt admits plaintiffs cirmnioii 
right evon as pc'rvcrtfd, Art. 82 may apply.) 

Note 4 

1. (ok;) a T R 1!)K; C^l (boo) : BB KkI Cus i)-2B, Tahn- Mondal v. Ta-. afiH 

G haraini. (Tnnant allowing a strangnr to (‘ncroach on tho land and 
exchanging the haiscdiold lands for others with him Suit for 
})ossessiou unde?- Eengal denaaiey Act, S. 155 on tin* above grounds.) 

2. (1899)20 Cal 504 (508) : 8 Cal W N 404 (P 18), Sharoop Das Mondal v. 

Jogcjessiir lioji C howdhry. (0 Cal 84 and 0 Cal 147, Disajiproved.) 
(1921) A 1 H 1921 Cal 02 (04) : 02 Tnd Cas 779, Krishna lias iGy v. 
M ah endra C haiidra . 

(1908) 80 Cal 1003 (1000), Boidya Nath Pandey v. Ghxsit Mnndal. 

(1912) 17 Ind Cas 115 (115, 110) (Cal), (rorinda Chandra Dasn v. Kaniijuddi 
Soyal. (Idxcavatioii of a tank by a raiyat.) 

8. (1911) 12 Ind Cas 108 (108) (All), Lack Ham Plan v. Janyi Ihvi. (Suit for 
removal of .structures cri'cted by mortgagee* td occupaaicy tenant — 

, Injunctio?? and limitation.) 

(1924) A I R 1924 All 814 (815) : 78 Ind Cas 840, Piyare Pml v. Ikd Ham. 
(1911) 10 Ind Cas 180 (180) (Oudh), Hilcarjnajtl Singh v. Sarnarn. (Ei'e.ction 
of a chabutra and a cdiaupal.) 

4. (1898) 20 All 519 (520) : 1898 All W N 185, Jai Risen v. Ham LaL 

(1880) 8 All 44.0 (447, 448) : 1880 All W N 210, Gangadhar v. ZaJiurriya, 
(Defeudauts being occupancy tenants in a zamindari.) 


Article 32 
Notes 
2—4 



Article 32 
Notes 
4—7 
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5. Person entitled to use land as seliayi darwaza only con- 
structing structures upon it commits perversion.^ Person 
entitled to use the water of A's tank for first crop using it 
for second crop does not commit any perversion.^ 

5. Starting point of limitation. — Time runs undor this Article 
from the date when the ])erversion first hocomos known to the per- 
son injured thereby. Whore at the time of perversion one of the 
four })lain tiffs in a suit was in jail, another had absconded in fear 
of a criminal charge and the other two jdaintiffs wairo minors, it 
was held that they could not ho charged with knowledge of the 
perversion.^ 

6. Starting point of limitation — Burden of proof. — In cases 

where the perversion took place more than two years before the 
suit, it is for the plaintiff to state and prove when the perversion 
became known to him.^ 

7. Limitation and equitable relief. — The more? fact that the 
suit is witliin time does not entitle the plaintiff to a relief, if the 
conduct of the |)laintiff doe^s not entitle him to the relief in equity. 
For example, where a tenant of an agricultural liolding built a 
construc.tion on it at a cost of a lakli of rupees and the landlord being 
aware of the commencement and ])rogross of tlic building took no 
st 0 })s to restrain the defendant from proceeding with it liut sued for 
a man (later y injuneddon more tlian a year a,l’te)r its com])lotion, it 
was held that the Coml would he justified in rcjfusing tlie rediof of 
the mandatory injunction notwithstanding tlie suit was bT’ought 
within the tiuio pioscrihod by this Article.^ 


(1897) 24 Oal IGO (l('r2, 1G:3): 1 Cal W N 223, Soman Gopo v, Baghubir Ojha. 

[Sre (1920) A f R 1920 Oiirlh 233 (234) : 57 liul 0;is 470 ; 23 Oudh 
Cas PiO, Khuda BaJSish v. (Ui'uri Shanl'cr. 

(1908) 11 Oudli Cas 379 (330), Jl’/anohar Nath. v. JlagJnibans Lai. 
(Liinital-i;>ii datos from the plauting of oach troc.)'j 

5. (1938) AIR 1938 All 20 (21) ; 173 lud Gas 140, Jlam. Narain Singh v. 
Sfiri'pat Singh. 

(Si {19BG) AIR 1930 l\lad 250 (250) : 101 Ind Ca,s 538, Manga Ueddi v. 
Vriikataragh.ana A ijyangar. 

Note 5 

'■ 1. (19 lH) 10 Ind Cas 180 (180) (Oudb), Lihinnajit Singh v. Sarnain. 

Note 6 

1. (1911) 12 Ind Cas 108 (109) (All), Lack Ram Uao v. Jangi Jiai. ^ 

(1905) 9 Cal W N 240 (240) (Rotos), Gohind Cdiamdra v. Kamiyiuldi Soyal. 
(O’horo must a fuiding as to the date, of knowledge.) 

Note 7 

1. (1906) 29 Mad 497 (501) (Note), Sankaralinga^n Chettiar v. S. A. Ralli. 
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33 * Under the Legal [ Two years. When the Article 83 
Representatives’ Suits Act, wrong com- 

1855, against an execu-j plained of is 

tor. done. 

34 . * Under the same Two years, i Ditto. Article 34 

Act against an adminis-| 

trator. 

35 . * Unfler the sameiTwo years. | Ditto. Article 33 

Act against anv other! 

representative. 

1. Scope of Articles 33, 34 and 35. — Arliclo 20 (nita proviclos 
a ])t)riod of Jimitation for suifc.s /;// exf^ciitors, administrators or 

OLD ACTS. 

The Arlieles cT the old AcIa forrespondiiig to the prcsruit Arlich's 33, 31 
and 33 are the following : — 

Article 33 of the Act of 1877 — Savne as al)Ove (in (‘thad.). 

Article 39 of tlie Ac.t of 1871 — Ranie as in Art. 33 of the Act of 1877. 

A(.‘t of 1859 — No corresponding provision. 

N'ofe. — Articles 81 and 35 of Hk' Act of 1877 have bei'n oinittcfl in the jircsent 
Act. Article 33 of that Act has been divid(;d into tho'C Articles in order to pi’cserve 
the lurnihering of the present Act. Bee HtaicDienil of Obji cts and licason.<<. 

Articles 34 and 35 of the Act of .1877 were as follows : — 

34. For the rc'covery j 'I’wo \ears. When the posst^ssion is deinanded jind 

of a wife ! refnsc'd. 

35. For the restitu- | d^wo years. ; Wlnni the ntstitutkm is denianded, and 

tion of CQiijugiid riglits. | ; is refased by tlie hnsluLtid cw wifig 

; l)eing of full age an<i sound mind. 

.Reasons for the omission of Articles 34 and 35 of the Act of 1877. — 

Article 34. “A wife, even if a minor, should not bo looked npon by the law 
as a chattel end an ol)jeet cif possession. ■'I'h<‘ Civil I'roeedure Code, Fill of 1907 
[Act 5 of 1908] hes left out the provisiou rela.ting to decree for tlic ng-ovi'i'y of a 
wife {Order 21 Unit' 32).” — Siaicmcnt of Objixts arid lUasons. 

Article 35. ‘‘d'lio scope of this Article is very limited. It does not apply 
to eiises arising tinder the Indian Ihvoree Act. d’he Allaha.bad High (k art 
ha.s held that it does not apply to Hindus or IM uliannnadans, as t heir 
Xiersojtal law does liot re(.|uire aaj anleet-dent dernaiid to sustain a suit for 
restitution of eonjagal rights, nor make rt'stil.nfion nmmforcealile against 
a minor and it has further hold that the witiiholding of con juga.l rigitl s by 
tdther party is a continuing wrong, and that n claim for restitution eaunofe i e 
barred by limitation : lyinda v. Kaunsilia , T L K. 13 All 12(1 (14(1). d’he same 
view was taken in BaiSnriv. Sanlda^ 1 L K 1(1 r>oin 714. 'J'he^e views have 
been so far modified by the rulings of tlie (.lalcutta and i\Iadras High (lourts a nd 
by the later rulings of the Fombay High Fourt a.s to make the Article a[.^licjU4e 
to Mindus and lUuhamrnadans in cases of suits pre(-ed<'.d Iw demand ami refusaf 
cas mentioned in the third colninn : Dlinnjd)l/oj/ v. Ifirahai, 1 L It 25 Fom Ik44 
(F ]>) ; Asiriinn-issa v. .Dazloo, 1 L R 34 Cal 79; Sararanat v. Idjoiuti/i, J F H 
28 I\4ad 4.3(). d’he operation of the Article may he easily avoided by a }):irt \ if 
he simply refrains from making a demand which, it may be noted, is not uri(l(^r 
the Hindu or Muhammadan law necessary to give, rise to a cause of action. It 
is a very usual thing in Hindu and IMuhammadau families fur a wifu to go and 
stay witli her parents or brotliervS and the eflect of this Article is f.hat if (Aving to 
any domestic quarrel the wife should in a fit of temper refuse to return, tlie 
husband would bo compelled to take the matter into Court within two years.” — 

Statcrneyit of Objects and Reasons, 
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Against any other representative 


Articlos SS - 35 reiirosentativos under the Legal Representatives’ Suits Act, 1855. 

Note 1 Articles .‘13, 34 iirul 35 prescribe the period of limitation for suits 

against executors, administrators or representatives under the 
same Act. The second paragrajili of Section 1 of that Act (12 of 1855) 
rims as follows : — 

“and further, an action may be maintained against the 
executors or administrators or heirs or refirosentatives of any 
])erson deceased for any wrong committed by him in his lifetime 
for which he would have been subject to an action, so as such 
wrong sliall leave lieen committed within one year befoi’o such 
person’s death, and the damages to lie recovered in such action 
shall, if recovered against an executoi’ or administrator bound to 
administer according to the English law, lie jiayable in like 
order of administration as tlie simjile contract debts of such 
person.” 

As is seen from the Ereandile to Act 12 of 1855, the Act ajiplies 
only in resiiect of certain wrongs wliich do not sui'vive to or against 
executors, administratoi's or representatives.^ It does not also a[)ply 
to a suit (aiinmoneed against the wrongdoer himself in his lifetime 
but which is eontimied against his legal representatives after his 
deatlu“ 

Article 36 36 . For compensation | Two years. | When the 

for any malfeasance, mis- 
feasance or non-feasance 
independent of contract 
and not herein sjieciallyi 
provided for. ' 

Synopsis 

1. Scope. 

2. “Independent of contract.” 

3. “For compensation.” 

4. Commencement of limitation. 

5. Continuing wrongs. 

6. Misfeasance applications under Section 235 of 

the Indian Companies Act. 

7. Illustrations of wrongs within the meaning of 
,, Article 36. 

8. Suit against trustee. 

Act of 1877, Article 36. 

Smiiic as above. 

Articles 33, 34 & 35 — Note 1 

1. Sec also (1864) 1 Suth W R ‘2!il (251), Cbmidcr Mnnee Dassce x. Santomonc 

Dassee. 

2. (1889) 13 Born 077 (079), Hnrulos Ramdas Ramdas Mathuradas. 

(1905) 28 IMad 487 (488), Rainchode Doss v. Hukman'if Bhoy, 


I malieasance, 
misfeasance 
or non-fea- 
sance takes 
place. 
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Other Topics 

Article Mot applied — Instances ... See Note 1, Pis. O to ‘21 ; Note 2, T’ts. 2 to 7a 
Contract may bo implied or merged in decree ... See Note 2, I'ts. 8, 9 

Procuring attachment under Section 145, Criminal Procedure (aide 

St;e Note 7, Pt. 11 

Section 24 and this Article— Starting point dilTerent ... See Note 4, Pt. ^4 

Seizure of standing crops ... ... ... See Note 7, Pt, 5 


1. Scope. — Article 3G is an ‘omnibus .\iticle.’ wliicli concludes 
the series of causes of action for which tlie prescrihed ])eriod of 
limitation is two years. ^ 

The words “nialfeasance, misfeasance and non-feasance indepen- 
dent of contract" are of the wddest import and embrace all possible 
acts and omissions commonly known as torts, i. e. wrongs indepen- 
dent of contract.^ They refer to actions which may lie on account 
of the commission of some act wliicii is in itself unlawful, or of tlie 
improper performance of some lawful act or of the omission of some 
act which a ])erson is liy law bound to do.'^ The Article aiifdies 
as a residuary Article in case of wrongs indei)endent of contract 
wJiereas the residuary Article apidicable for actions ex coiitiactu 
is Article 115.*’ 

Being a residuary Article, wlu'.re a case is S])ecially provided for 
elsewhere in the Act tliis Article does not a.pply, though tlie act 
c()m])lained of may be one of malfeasance, etc.*^ Thus the following 


Act of 1871, Article 40. 

40.— For coinpouHatiou lor any wrong, 4\vo yiairs. , j When the wrong isdono 
malfeasance, non- tcasanec, oi' in isfeasanre, | or ilie default happens, 

independent of contraet and not hma-in 
specially' provided for. 

Act of 1859. 

No eorrespondijig provision. 


Article 36 — Note 1 

1. (1917) A I R 1917 All 279 (278) : 89 Iiid Cas r>S‘2 : ;!9 All ::I22, /iam Narain v. 

Brij JJankay hal. (IVr Piggot J.) 

2. (1887) 11 Pom 183 (135), l^'s.so Bhaifdji v. 79/e S. S. Savifri. 

[See aho (ISUs) 25 (Ad 892 (899) ; 2 (Ad W N 285 (F Jg, MmiiffUi 
Jhu V. Dolkin (ioliib Koer. (Put the woiils are more gtaicraliy 
applied to wrongful acts liy persons in fiduciary or quasi- 
fiduciary relal ionsliip, such as executors, trustees aaid diriadors 
of conipauies— P('r ^laeleaii, (A J., Obiter.)] 

3. (1932) AIR 1932 All 258 (258) : 54 All 487 : 138 lud Cas 809, KriiHiram v. 

Kun irar Baluidur. 

(1017) A I R 1917 Alad 500 (503) : -35 Ind Cas 98, Veerfintina v, Subba Jiao. 

4. (1929) AIR 1929 Pat 245 (218) : 120 Ind Cas 828 : 8 T5tt 778, Jaijannath 

• Marwari V. Kalidas Raha. 

5. (1927) A I R 1927 Cal 117 (123) : 101 lud Cas 82, Banna J\al dhose v. Adjai 

Coal Co. 

(1918) AIR 1918 Alad 388 (387) : 45 Ind Gas 414 ; 41 Afad Bharadimja 
Mudaliai' v. Arnnackalla (inrukknl. 

(1930) AIR 1930 Alad 835 (837) : 53 A:Iad 821 : 128 Ind Cas 721, Bamiaji 
Devi Chand <4* Co. v. Sonaji Kayurchand. 


Article 36 
Note 1 
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Jirticle 36 suits hoing specially provided for by the Articles noted against them 
Mote 1 are not governed by this Article: — 

1. Suit for relief on the ground of fraud — Article 95.® 

2. Suit for injury to person — Article 22.’' 

3. Suit for misappropriation of money liy a servant — Article 89.® 

4. Suit for damages against a Municipality for omission to 

complete repairs quickly and for the closing of the road at 
both ends, duo to nogligenco and malice® and suit for 
damages against such a body for negligence in putting up 
drainage Avorks in plaintiff’s land — Article 2.^® 

5. Suit for compensation for the unlawful seizure of a ship — 

Article 20 }^ 

(1925) A 1 K 3 925 Nag 189 (190) : 82 Iial Cas 482, Sana Patil v. Jjaxman, 
(liijiirv t.(* crops by ol'slrnctiovi of watercourse — Arts. 87 and 89.) 

(1924) A rR'l924 Nag 125 (127, 128) : 80 Irid Gas 709 : 20 Nag L R 80, 
Narhacla Prasad v. Alhar Khan, (Tn'spas.s to immovable property — 
Arts. 89 and 49.) 

(1895) 22 (td 87? (882), Pnrat Jjnll Mondal v. TJniar llaje. (Suit for wrong- 
fully cutting and misa[)propria.ting crop.s on plaintin’s land- 
that Art. 48 or Art. 49 applied and not Art. 36.) 

(1898) 25 Gal 092 (008, 099) : 2 Gal W N 205 (F 18), AT.angun Jlia v. Dolhin 
(lola.h Koer. (No.) 

(1900) 1 Ind ('as 788 (790) : 80 Cal 141, Jadunath Pundyut Sripati Sarkar 
V. IJari Kar. 

[S7>c (1920) A I R 1920 Cal 757 (701) : 94 Ind Gas 444, Albert Bonnan 
V. Imperial Tobacco Co. Jjld. 

(1910) A T It 1910 Alad 814 (810) : 80 Ind Gas 840 : 89 Mad 1 (F B), 
Vcnkafas7d)hn Jiao v. Asiatic Steam N arigalion (A).] 
f>. (1985) A I R 1935 All 995 (1000) : 159 Ind Gas 977 : 58 All 842, Dehra Dun 
Mossoorie Electric Tramway Co. v. Hansra j. 

(1930) A 1 R 1980 All 573 (574, 576) : 124 Ind Gas 180, Benares Bank Ltd. v. 
Pam J'rasad. 

7. (1924) AIR 1924 Bom 290 (291, 293) : 84 Ind Gas 790, M'd. Jabli v. A. M. 

Z'liUailAn. (Sulphurie acid thrown at the plaifftiH affd injury caused 
to his eye.) 

(1910) 5 Ind Ca.s 124 (125) (All), Arhai Missir v. Baldco Ahir. 

8. (1910) A T R 1910 Cal 244 (245) : 28 Ind Gas 452, Shea SaranLal v. Hariltar 

Prasad Singh. 

9. ' (1920) A 1 R 102f; All 588 (539) : 95 Ind Gas 1080 : 48 All 500, Municipal 

Board of Benares v. Behari Lai. 

[But see (1929) AIR 1929 Lah 780 (785) : 121 Ind Gas 500, Maya 
Pa-m V. M unic'tpal Committee^ Lahore. (Damage to j)laintiff’fi 
buildings by breakage of municijfal water pipes etc., owing to 
neglincTice and omission of municipality— Suit governed by 
Art. 80 and not by Art. 2.)] 

10. (1900) 2 Ind Gas 819 (823, 825) : 1909 Pun Re No. 72, Pickard Watson v. 

T h e M unici pal Corporation , Si m la. 

[But see (1918) 21 Jnd Gas 120 (427) : 10 (diidh Gas 211, Wali-UUlah 
V. Pa;j Ikihadnr. (Art. 2 docs not apply where in jury arjsf;s not 
from doing or omitting to do an act under powers conferred by 
son^e Act, but from doing it improperly out of malice or negli- 
gonce: Art. 30 applies— Suit for damages against a patwnri for 
iiu'.orroet entry in his khasra to bo maintained under Rules of 
the Iloard of Revenue.)] 

11. (1915) AIR 1915 Cal 681 (685) : 42 Cal 85 : 28 Ind Gas 463, Madras Steam 

Jda.'uigation Co. Ltd. v. Shalirnar Works Ltd. 
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6. Suit for compensation for malicious arrest by a Police Sub- 

Inspector — Article 2.^^ 

7. Suit for value of crops wrongfully attached, cut and sold,^^ 

or for componBation for carrying away trees after cutting — 
Article 48 or Article 49.^'* 

8. Suit for specific moveallo property or for unlawfully seizing 

it — Article 49A‘'^ 

9. Suit for compensation for libel or slander — xVrticlo 24 or 

Article 25A^' 

10. Suit for wrongful attachment and of goods under legal 

process — A r t i do 294^ 

11. Suit for profits of immoval)l(} property wrongfully received 

by tlie defendant — Article 109A^ 

12. Suit for wrongfully detaining spcci tic 'moveable property— 

Article 49.’^’^ 

13. Suit for damages for the defendants unlawfully setting fire 

to and destroying pepper vines on ]>iaintilT’s land — 
Article 39."'' 

14. Suit for damages [or seduction — Article 22. 

12. (1932) A I a 1932 All 16 (18) : 135 ind Cas 558, Sharif id Ihuum v. Lachmi 

Narain. 

13. (1928) AIR 1928 Cal 106 (107) : 105 Tud Gas 703, Maharaj Bahadur S'lmjh 

V. A chain. Bala Devi. 

(1913) IS Iiid Gas 253 (254) (Gai), Jadunath Dandtij)et v. Havi Kar. (Art. 36 
may a))[)Iy if the vvrcajg is sohdy the soizviro of standnig ero|.)B.) 

[See (1009) 3 Xml Gas 12 (15) (Gal), Mina Kiunari Bihi v. Sarendra 
N'arain. (Damages for defciidaut wrongfully cutting crops of 
plaintiff.) 

(1913) 21 Iiul Gas 213 (215, 216) (F Tl) (Mad), Kotagiri Venkalaraina-^ 
nujaui V. Patihanda Basara i/ya. (On appcjal from 17 Ind Gas 
185.)] 

14. (1909) 2 Ind Gas 955 (956) (Cal), Muhaviad Jlamidar Tiahainan v. All Paqir. 

(After cutting the trees, Art. 48 or Art. 49 ajiplies, being specific move- 
able propc'.rty.) 

15. (1888) 11 Mad 333 (335), Passanha v. 2'he Madras Deposit and Benefit 

Society. 

(1912) 17 Ind Gas 906 (906) : 6 L R K 75, Sithamharani Chetiy v. JJ Klia Gyu 
(Injury to a boat plc'dgod to jfiainfcilT by negligences of fi.'fenfbint.) 

16. (1902) 24 AlfsOB (369, 370) : 1902 All W N 96, IshH v. M nhamiuad Uadi. 

17. (1907) 29 All 6>15 (617) : 4 All L Jour 548 : 1907 All W N 194, Puim Narain 

V. Umrao Singh. 

(1917) AIR 1917 Mad 500 (502, 503) : 35 Ind G:i,s 98, Vceravima v, Suhha 
Bao. (If the attaehinent is not by seizure but by prohibitorv order, 
Art. 30 will apply.) 

[See (1908) 31 Mad 431 (433, 437) : 18 Mad L Jour 51)0 : 4 I\ln,d L 
Tim 271, Damaraju Narasimha Ran v. T hadiyiadaihioig iram. 
(Suit for refund of priee of moveable property wrongfully .sold 
ii f te r .su c h a ttac h i n en t . )] 

18. (1879) 4 Cal 625 (628), Surnoinoi/ee w Pattarri Sirlcar, 

19. (1910) 7 Ind Gas 5 (6) (Cal), Tula Barn Marinari v. Mohri Lai Mannari. 

(Suit for compensation for d(3tention of money in Court deposit owing 
to the unlawful acts of the defendants.) 

20. (1912) 17 Ind Gas 005 (606) (Alad), Moidin Kutii v. Kovian Nair. (The 

act complained of is trespass to immovable property, wliich includes 
atjy damage, done after entering on owner’s land.) 

20a(1935) AIR 1935 All 855 (856) : 156 Ind Gas 556, Tilca Earn v. Sobha Ham. 


Artiole 36 
Note 1 
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Article 36 
Notes 
1—2 


Tlie AT’ticIn lias no a])))lication wliere there is no question of 
misfeasance, etc.^^ 

The Article a|)|>lies only to suits. It was accordingly held that 
apidications under Section 21,4 of the Indian Companies Act of 1882 
base)d on malfeasance, etc. wci’e not covered l)y Article 36. But 
the Indian Corn])anies Act of 1913, hefore its amendment in 1936, 
provided I)y sid)-section 3 to Section 235 that such applications were 
to be deemed tf) be suits for pur[)()S( 3 s of the Indian Limitation Act.^^ 
That sub-section has however now been repealed by Amending Act 
22 of 1936. 

2. ‘^Independent of contract.” — The misfeasance, etc. on wliicli 
an action may I>e foimded must 1)0 vvitiiout reference to any contract 
between the parties. If it is not indeiiendent of contract the 
Article has no ajjplication.^ 

The following are examples of misfeasance etc., not independent 
of contract : — 

1. Sint for damages against a miinieii)al coinmitteo for ])rcach of 

conditions in a kaJmllyai!^ 

2. Suit for compensation against the defendant for (Uitering into 

M, contract with t he plaintiff falsely represcuitiug liimself to 
have the authority of In’s principal to do so.'^ 

521 . (DIG) A F R DKi i'at ASl (SS5) : J Pat L ^<mr (W) : GG liid Pas 430, Kishen 
J)ci/al SiiKffi V. KisJnui l)co J Jia. (Suit 1)V one, eo-sharca* against 
another for his shar(? in the. ])rotits of a feri'y.) 

(1917) A 1 K 1917 All 27(i (i!7S, 270) : ao All 322 : 39 Ind Pas 532, Ravi 
Narain v. J^rij lldJitcy Jjal. (Preditoi-s drawing monies rateably 
distributed to them out of fiimls realised by sale of [)r()]->erty thetitlfito 
whieh was suhsrrf Kcntlif declared to be i.u a claimant other thaai the 
judgment-debtor.) 

(1890) 23 (3a.l 799 (804), Roherf IPa/.sou d: (.'o. Lid. v. Ilani Chand Dut. 
(Kxelusive oeeupation by [>laintilT.s of lauds belotiging to both the 
plaintiff and detVmdants as tenants-imcoTimioii.) 

[See (1914) A I R 1911 i\la.d 12G (128) : :1S Alad 972 : 22 Ind Pas 870 
(E R), YelldvniHLl v. ^liifappa .Natclc.] 

22. (189()) 18 All 12 (15) : 1895 .All W N 13(1, (doiinell v. The Hivialaya Rank 

Lid. (Nor will Articlt' 17.S apply l)ecanse that Article applies only to 
ap])lic:itions undca* tJic Civil Procedure Code.) 

(1897) 19 Alad 149 (150), Rainasaini v. Si reera/n nlv. ( 'heiiy. 

23. (1924) AT R 1924 Lah 285 (285) : (i9 Ind Gas 255, Jdnkavi Chand v. Bank 

of M idtan Ltd. (P»y suit-section 3 of S. 235 an application is treated 
as a suit.) 

(1923) A 1 R 1923 Lah 58 (GO) : 71 Ind Gas S99, Lank of Multan Ltd. v. 
Uukani Chand. (F)tn) 

(1927) A 1 R 1927 Lah 483 (434) : 100 Ind Gas 907 : 8 Lah iG7, Bhkn Sing 
V. Basheshar Nath. 

Note 2 

1. (188G) 10 Poin 214 (218), M uhainiuad Snyad. l^halii v. Nov eroji BalaWtai, 
(1890) 189G .tioin P J 21 (21), (lurlmgaya v, Nagappa. 

2. (1932) AIR 11^2 Gal 85 (80) : 58 Gal 930 : 133 Ind Gas 179, Ajit Kumar 

Bam V. Chairman of the Commissioners of the Dacca Municipality . 

3. (1915) AIR 1915 Mad 889 (890) : 38 Mad 275 : 21 Ind Gas 65, Vairavan 

Chettiar v. Avicha Chetdiar. (Such a wrong is connected with 
contract.) 



Malfeasance, misfeasance non-feasance 1117 


3. Suit for valuo of goods convortod by the defendant in breach 

of a contract of i)ledge^ or for dainage to goods under such 

a con tr act."' 

4. Suit based on a contractual relation ])etweon master and 

servant.^' 

5. Suit for damages for bread i of contract to marry plaintiff’s 

daughter.^ 

Sec also the undoanentionod case."*^ 

The contract may l )0 iniplied^ or, being in the foi rn of a conipro- 
niise, may have meiged in a decu’cc.'^ 

As to misfeasance and malfeasance a(da’ons in tlie matttjr of 
companies, see Note 6. 

3. “For compensation.”— This Article apidies only to suits for 
conipejisatioii for some tortious act. Where there is no (piostion of 
damage l)ut the suit is only for i-ecovei'v of s})ecilic })ropef ty, the 
Article has no a])pli(aition.^ If tlie claim is not for any d'ompensation 
or for (*,ompensation for ru/is feasance etc., the Aiticle does not 
ap])ly.^ 


■1. (I'JSO) A TR 1980 INhid 804 (871) : 128 Iiid Cas 87, Ji’nDiasirmn jj CJietfi/ v. 
Pa I a ) i i a 'ppa (. 'lieti ■! a ) ' . 

0. (1988) A T R 1988 Oudh 51S (nvS) ; ]45 Tad Cas 1001 : 9 Luck 189, Uolloiray 

V. 'Holland. (Loan of plaiutifl’s motor car by dofciidaiit and damage 
done to it in its user.). 

Cl, (1910) 5 Ind Cas 704 (704) (Mad), Scsfnt (Hi'rakkalv . Soniasundara JWndallar . 

[Sec (1898) 8 Afad Tj Jour 185 (180), Sri lUijah Jkmnaderara v. 
I^'uiniav .] 

7. (1922) 05 Ind Cas 812 (818) (Pat), Maihara Prasad Siiujh v. Sal jfanarayana 

Prasad. Sain. 

7a (1987) A I R 1987 Pesh 28 (80) : 1()8 Ind Cas 41, Aynb Khan. v. Akrarii. 

(Suit for accoinits against c(.)sliarcr who has received amouiRs due to 
all.) 

8. (1929) A I R 1929 Pat 245 (240) : 8 IVit 77(1 : 120 Ind Cas 020, Jayannath 

Marirari v. Kalidas Paha. (Implied covenant running with the hind 
that the surface owuicr has an inherent right of support from owner 
of the uiideF'ground mines.) 

(1915) A I R 1915 Alad 889 (890) : 21 Ind Cas 05 (00) : 88 Alad 275, ^d^^ra- 
van Chctkiar v. Avicha Chctliar. (Defendant misri'presenting himself 
as agent — W'rong is (^oiuieeted with 'uirplied contract.) 

9. (1984) A T R 1984 Pat 7 (9) : 12 Pat 792 : 148 Ind Cas 875, CInpal Saran 

Harayan Si}i<jh v. Phliakanri LaLl. 

Note 3 

1. (1917) A I R 1917 Pat 200 (202) ; 88 Ind Cas 525, Mt. Puija Kumar v. Palch 

Bahadur ]jal. 

2. (1895) 8 Cal W N 202 (204), Pajah of Kludfer Krisio M'ltfer v. Kunair 

JJinendra Naraiii Poy. (Suit for rceovery of mom y awarded as 
compensation by the GovcrnTmmt under the Liand Aerjuisition Act 
and dra-wn by a tcmint rcprcs(inting himself to he the owjier— 7/c/d 
there was no “c()m])ensation” in question.) 

[See (1899) 9 Alad L Jour 108 (104), Suhhier v. Paiuja 'Iyengar. 

(1888) 1888 Puji Re No. 59, Kashi Pam. v. Secretary of State. (i\h)i)cy 
stolen from Government Treasury i)aid to plaintilT in discharge 
of debt due to him. In a criminal ease for theft, the. money 
was seized from plaintiff and dejiosited in tht'. Alagistratcds 
Court. After the criminal case the money was ordc^red by 


Ariiole 36 
Notes 
2—3 
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Article 36 
Notes 
4—6 


4. Commencement of limitation, — The starting point of 
limitation under this Article is the date of the alleged misfeasance 
etc. The date of the plaintiff’s hnoiDledge of the injury is therefore 
not material in deciding the starting point of limitation.^ 

In the case of a recurring injury, each act of injury constitutes a 
special cause of action and limitation runs from the dates of each of 
such acts.* 

Tlie starting point of limitation is modified in cases governed by 
Section 21 of the Limitation Act, that is to say, in a suit for 
compensation for an act not actionable in law without specific 
injury, the })oriod has to l^e computed from the date^ wlien such 
injury results and not from the date of misfeasance etc.'’* 

In an early Ljomhay case^ the defendant liad instituted a 
comjdaint of theft of grain against the idaintill. The iNIagistrate of 
Ids own motion attached the grain. Though the complaint was 
dismissed, tlje Magistrate ordered the grain to 1)0 in Court directing 
the parties to a civil suit in which the defendant failed. The 
jdaintill sued the defendant for damages for wrongful detention and 
the consequent deterioration of the grain. It was lifdd that limita- 
tion for the suit began from the date of the corn{)laint. 

As to cases under the Indian Cornpaides Act, see Note 6. 

8. Continuing wrongs, — See Section 2 \ and Notes the^rounder. 

6. Misfeasance applications under Section 235 of the Indian 
Companies Act. — Misfeasance ai>})lications by liquidators have been 
the subject of divorgcuit views by tlio diri’erent High Courts in India 
in tiio matter of the law of limitation api)licabl 0 to them. Sub- 
section 1] of ScH-tion 235 of the Companies Act, before its arnendme it 
in 193 j 6, ap})Ii(u! tlie Limitation Act to sucli ajjplicaiions as if they 
weu'e suits. A misfeasance iipplication Ixung iluis a suit for the pur- 
poses of ( h(^ Ijimitation Act, the question arose whetlier Article 36 
apt>liod to such a|)j)lications. 


"Magistralo to Ue ^iveu to thn ovorniu^int — Suit by plaintiff 
against Oovernmont for the nionry does not faLiindcr Art. S6.)] 

Note 4 

1. (lOOU) ‘j Jnd (.'iis 43S (4d'l) : 88 ]\ra.d 71, Shivacliiyavihara Mudali v. Kamalc^ 

ahi Ainmal. 

2. (1983) A I n 1988 Rind 170 (178) ; 141 Jr.d Gas 452 : 27 Rind L 11 41, Moru- 

mal V, ( Toiniidrnni BikhcJiaiid. (Silt deposited on jdaintitrs land and 

reniovod from dcfendant’.s watereonrse at different times.) 

3. See (1929) A I R 19-2!) R.-it 245 (210, 217) rS Pat 776 : 120 Ind Gas 626, 

J agemnafh Mar wan v. Kalidas JUiha. 

[See also (1927) A I ll 1927 Rang 28 (29) ; 4 Rang 858 ; 98 Ind Cas 
459, Ilamadanee v. Ma SJuee Gon. (Suit against administrator 
and surety in respe^ft of misappropriation by former— Time runs 
not from date of misappropriation but from date when short- 
age was ascertained.)] 

4. (1883) 7 Bom 427 (430) : 8 Ind Jiir 48, Mudvirapa v. Fahirapa. (A com- 

plainant is liable for all the natural consequences of his act of 

complaint.) 
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The divergence of view arose on accoinifc of the difference of 
opinion on two main questions : — 

(a) Whether such misfeasance was one independent of contract 

so as to attract Article 36. 

(b) Whether the claim by a liquidator or creditor or contribu- 

tory under Section 235 of the Companies Act was based 
on a new right created by the Section giving rise to a new 
cause of action and a new starting point of limitation on 
his appointment. 

It was field by the High Court of Allahal)ad^ tirat such mis- 
feasance was not one inde[)endont ol contract as endiodied in tfio 
articles of association of companies and tliat therefore the a])j)lica- ' 
tion was not governed by Article 36 but by Article 120 of tfio Act. 
As to the starting point of limitation, it was held in the same case 
that Section 235 created a new right in tlu; li(]nidator and that time 
began to run from the dato of his appointment irrt>s])octive of tlie 
date of the misfeasance. 

The Bombay High Court, ^ while fielding tliat sueli misfeasance 
was not entirely independent of contract, and concurring vAtli tlie 
Allahabad High Court on the a.jiplicahility ot Article 120, diffcu’od 
from it on tlie (piestion of the starting yioint of limitation. According 
to it Section 235 of tlio Indian Companies Act ci'eated no new right 
or now liability and that tliereloro the starting point of limitation 
would have to bo decided with reference to tfie date of injury and 
not to tlie appointment of the liquidator. Tlie Court of the rliidicial 
Commissioner of Sind*'^ also agreed tliat sucli misfeasance is not 
independent of contract; but held that the Article^ of the Limitation 
Act apjilicahle to the case was either .115 or 1J6. The (juestion of 
a now^ right being created liy St^ction 235 of the (Jompanies Act 
though referred to was not considered and decided as tlie Court took 
the view that in the yiarticular case before thorn tlio breach of con- 
tract w'as a continuing hreadi under Section 23 of the Limitation 
Act. It w'as held by the Lahore High Court'* that Article 36 alone 
a}»|)lied to misfeasance apyilications, that the Conifianicas Act contained 

Note 6 

1. (19-25) A I R 1925 All 519 (528) : 47 All 099 : 88 Tiid Cas 785, In ni Union 

Banic xillahabad Ltd. (Distrihntion of dividend out of <.'a{)iia.l.) 

2. (1980) AIR 1930 tiorii 572 (582, 590, 591) : 127 Ind Oas 305 : 54 nr.iM 220, 

Govind. Naraifan v. Ilangnath (dopal. (Applying 8. 24 of tlic Idniita,- 
tioii Act, held that time started from the dah*. on \vhj(di th«i extent of 
the specific injury was ascertained.) 

3. (1933) AIR 1933 Sind 103 (100-109) ; 143 Ind Cas 713, Karachi Bank Ltd. 

V. Shewaram. (J4v(yn if it is a more ‘wnnig’ indt'pendent of eontract, 
it is a continuing wrong (i. e. the Board of Directors neglecting to 
decide about security to V^e taken against defalcations).) 

•L (1923) AIR 1923 Lah 58 (60) : 71 Ind Gas 899, Bank of Multan Ltd. v. 
Ilukani Chand. 

(1924) AIR 1924 Lah 285 (285) : 69 Ind Cas 255, lliikam. Chand v. Bank of 
Multan Ltd. 

(1927) AIR 1927 Lah 433 (434, 435) ; 8 Lah 1G7 : 100 Ind Cas 907, Bhivv. 
Singh v, Basheshar Nath. 


Article 3G 
Notes 
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Article 36 
Notes 
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only a riilo of procedujii Miid not any new right whatever and 
that the staj‘tin^4 ]>oint of limitation was tVie date of the misfeasance, 
the datt^ of the winding up proceedings being irrelevant. The 
Madra.s lligli Conrt*^ was of the same opinion as to the scoi)e of 
Sec'tion 230 of the Com])anie?s Act, and field that the date of the 
aj)pointinent of the liquidator did not all'ect the (juestion of limitation. 

Tlie conflict has now l)oen sot a.t rest hy the amendment of 
Section 235 of the Co]nj)anies Act in 1936. By that arnondmeni, 
suh-section 3 of tlio foi'inoi' Section was rejiealed, and sub-section 1 
contains now in itself a jieriod of limitation for such ajiplications. 

7. Illustrations of wrongs within the meaning of Article 36: 

1. Irregular sale of jiT'operty in execution of a decree, the sale 

realizing a sum far l)elow the market value on account of 
irregularities.^ 

2. Decree-] lolder in execution proceedings not ci'editing the sum 

paid fiy the judgment-dohtor.^ 

3. Wrongful attachnumt of movealile pro])erty hy a pro]ii])itorY 

order (not hy actual seizure).’^ 

l.Ti’eading on and damaging plaintiff’s stock in trade at the 
time of attacliment.*’ 

5. Seizure of standing crops under coloiu’ of fictitious distress in 
a hclitious suit.^^ 


5. (193.1) A I it 1931 Alad 58 ((il) : 54 ALid 153 : 128 Ind Cas 477, Narasiviha 
J yougar v. O fjicial Assignee o f Madras. (It is tkA- dccidod wliothrr 
Art. 38 or Art. 120 applir's; but it is stiitod that whotlior the cue or 
tb(‘ oth(T Article applitjs, S. 23.5 of the CouipaTues Act docs not save 
actions l)arr(.'d at the time of winding up ordca*.) 

Note 7 

1. (1924) A 1 K 1924 Lah 1.9(; (07) : 8.5 Ind Crts 24, Chanda Siwjh v. Jai 

Kishen Das. 

2. (1924) A I R 1924 liah 138 (137): 85 Ind Gas 24, Chanda Singh v . Jai Kishen 

Das. 

3. (1917) A I It 1917 Alad 500 (503) : 35 Ind Gas 98, Vecramma v. Subha Bao. 

(.Aetna] seizure falling nude?' ^Vi-t. 29.) 

(1903) 8 Bom L R 704 (707), Surajinal v. M anehchand. (xAttaehmeiit of 
rnbie.s befoi'c judgmeiit on insnfiieicnt grounds— Attachment not bv 
sei/ni'c — Art. 29 docs not apply.) 

[Nee (1898) 19 Alad SO (82) : 8 Mad L rlour 12, Mannvihraman w 
A risiian Ivoya.] 

4. (1920) A I E 1920 Alad 397 (399) : 55 Ind Gas 788, Sokkalinga Clictty v. 

Krishnasieaiuy Iyer. 

5. (19011) I Ind Gm.s 788 (788) : 38 Cal 141, Jadnnnth. Dundput Jlari Jtar. 

(]' iclitions distj'i'^^s, cnttijig and carrying oil of .standing crops— Where 
tbci’c is not oidy ‘t}’<*s})ass’ to immovable property but also ‘con version’, 
Art. 3() and not Art. 39 applies — Vev lta;r??pini, J.;l)oss,J. disAmting.) 
(1905) .82 Cal 459 (482) : 9 ( al W K 378, Hari Charan v. Hnri Kar. (As 
standing erop is ■ininiorahle propert\ , Art. 29 docs not apply.) 

[But see (19229 .A T It 1922 Nag 212 (212) : 85 Ind Gas 885 : 18 Nag 
Ij It !)8, Stern j M al v . Brahlad Bhat, (Illegal attachment of 
standing crops is trespass to immovablcproperty and is governed 
by Art. 39 and not by Art. 38.)] 
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•6. Cutting of timbor and trees on the mortgaged property by the Article 36 
mortgagor and his men and therel)y diminishing the mortgage Note 7 

security.® 

7. Mortgagee causing damage to mortgaged property after a decree 

for redemption" or wrongfully cutting trees on the mortgaged 
land while in mr)rtgagee’s possession,® 

8. Wrongfully depositing on the |)laintifT’s land silt which was 

removed from the defendant’s watercourse,® 

9. Causing damage to |)laintifl‘’s shi[) by a collision duo to the 

negligence of the defendant in the management of Ins vessel,^® 

10. Wrongfully proem’ing an attachment order of a Magistrate 

under Section 140, Ci’iminal Ih’ocedure Code, tliereljy prevent- 
ing cultivation and causing damage.^’ 

11. Cutting the hanks of a canal and the flood-wiitor, thereby 

injuring the plaintiff’s mill.^^ 

12. Causing damage to the idaintilT’s building by the closing up of 

certain drains emitting wader from tlio idalntifCs building on 
the defendaiit’s jiremises/*^ 

13. Causing damage by |>rocuring the detention of goods by tiie 

customs authorities on the iT^alicious representation of the 
defendant witliout reasonable and i)robable cause. 

1 1. Causing damage by deterioration of ])lain tiff’s oi’angc^s l)y j)ro- 
curing the seizure tlieroof by tlio Police on information l)y the 
defendiint, an ija/radar ('jf a market, between whom and the 
plaintiff there was a (p.iaria*! about tlio ])ayinent of tolls. 

15. PciajLiisitos received by a trustee from tliird ])ei'sons during tlie 
wrongful sas])ension of an arch aka 

C. See (1905) 28 Mji,d 208 (210), Aiynjtpa Jleddi v. Kuppusarny lleddi. (Atoiiiint 
ill cornmoii with the uiortgagor (au,itlcfl t.o cut trcc^s ou tlic luortgagcrl 
property hccouios liable onlvwlicu ht^ snljsoqncutly ruisjippropriatcs the 
mortgagor’s half share of the trees cut ■- J f eld that Art. 49 applied.) 

(1917) A I. R 1917 Mad 880 (881, 882, 884) : 32 lud Cas 901, Surapudi 
M uniappa v. Nookala Scsluiyya, 

7. See (1918) A 1 R 1918 ^Shul 94 (95) : 43 Tud Gas 0, Abdul Koya v. 

Kananui . 

8. (1909) 3 Ind Gas 433 (434) : 33 INFad 71, Stiuu-hidauihurd M udeley v. 

Kainakshi A lu nial. 

9. (1933) A I R 1933 Sind 176 (177, 178) : 27 Sind L R 41 : 144 Rjd Ga,s 452, 

Moru7nal v. G ohindram Bilihidiaud . 

10. (1887) 11 Rom 133 (138), B,ssoo Bliayaji v. The S. S. '^Sarifrid^ 

11- (1909) 3 Ind Gas 12 (1.5), Alina Kuinari Bihi v. Surendrei Narain 

Chakra varty, (Whetlier Art. 29 or Art. 36 would applv not dccidcfL) 

(1927) A I R 1927 P C 72 (72) : 103 Ind Gas 1 : 10 Lah IGl (I‘ G), Punjab 
Cotton Co. Lid. v. Secretary of State. 

1 h (1926) AIR 1926 Lah 242 (243) ; 92 Ind Gas 994, (diiranji Lnl v. Shib Lai. 

(4’he action of tlu; defendants, a continuing wrong.) 

1 h (1926) AIR 1926 Cal 757 (761) : 94 Ind Gas 444, Albert Bonnan v. Tviperial 
Tobacco Co. (India) Ltd. 

(1928) AIK 1928 Cal 1 (5) : 106 lud Gas 277, Imperial Tobacco Co. v. Albert 
Bonnan. (Not Art. 49.) 

iS- (1926) AIR 1920 Cal 177 (177, 178) : 90 Ind Cas 509, Anand,^ Chandra v. 

Barada Kanta. (Art. 36 applies and not Art. 49.) 

Jf'- See (1918) A I R 1918 Mad 306 (308) : 41 Mad 528 : 45 Ind Cas 414, Bharad- 
loaja Aludaliar v. Arunachalla Gnrtikkal. 


Liin. 71 



.1122 ]Malfi:asanck, misfeasance & non-feasance 


Article 36 
Notes 
7—8 


8. Suit against trustee. — In Stthbiak Tkevar v. Savii appa 
Mudaliar,^ a Full Bench of the, High Court of Madras has lield that 
this Article has no application to wrongs coniinitted by trustees in 
respect of trusts. It was ol)servod tlrat the word ‘conij)onsation' 
was a word winch was ap])ropriate only in connexion witli a suit to 
remedy an injury to a person or a person’s property and not to a 
wrong conirnittod by trustees in respect of the trust. Lc.^acli, C. J., 
observed as follows : 

“if Article 30 were to aj)])iy to an act of non-feasance on tla^ 
l)art of tlie trustee, it would mean that if the trustee lived lie 

17. (1903) 5 Cal W N 273 (277), Jlajah Pearn Mohan v. Narcndra KrisJtna. 

18. (1935) AIK 1935 Eoni 301 (303) : 158 Jiid Cas 4U, Dervhand Totaram v 

( i lut.nshjiam Sakharavi, (Though thoso are roinote benefits aucl 
hardly assessable to eoinpe.usation, yet the suit is for vindicatiou of 
plaintifT’s position ii} the caste.) 

19. (1912) 13 Ind Cas 721 (775) (Cal), Peary l\lolian 7)a.s v. Weshm. 

20. (1899) 22 Afad 342 (343), Srinirasa Ayjfarujar v. Mttnicipal Coaiicil of 

Karnr. (Cbairinan not being of the ]\Tuuicipality, Arts. 89 and 90 
do not apjdy.) 

21. (1928) A T R 1928 Cal 300(307); 107 Ind Cas 12'6^Mi(za ffarAlti)icd v. Karim 

Baksh. 

(193(1) A 1 K 1930 Rang 310 (312) ; 1(>4 Ind Gas 410, Tarny Al-ttnicipal (Umi- 
Diittee V. 1; Khon Zun Nee. (Ward headmen ot Alunieipal it} executed 
mutual guarantf'c bond to the Al uiiieipaiity for due eollection and 
credit of revenue by (uich of them; subsequent]}', one of them, A/, was 
guilty of defaleations, and on a pedition by the headmen to the 
I5’esid<mt of the ATunicipality that the}' would Jio longer stand 
guaraTitee for A/, no action was taken and the Aluuicipality sued the 
Prc'sidont for the recovery of ]os.s — Case was held to be governed b}’ 
Article 30.) 

(1938) A 1 R 1938 Nag 84 (8(1), JTargorind Dullahh Jiwan v. Kikahhai 
liahinit iiUah . (Person making false statement as to habitability of 
certain house aaid dissuading jKiojde from taking it on rent.) 

(1930) A IR 1930 ATad 250 (250) : 101 Ind Cas 538, Manga litddi v. 
\ oikaiaraghava. Ayyangar. (Wrongful use of water by tenant in con- 
travention of term in miiclialika.) 

[But see (1881) 3 Mad 240 (245), Kaln Ram Maigraj v. Madras 
Railway C'n.] 

Note 8 

1. (1938) AIR 1938 Alad 353 (350) (F E). (33 Afad 308, Overruled.) 


lO.Kccovcry of amounts advanced by a trustee from bis own funds: 
to the debuttor estate owing to the defendant having kept 
the trustee out of i>ossession of the debuttor properties and 
income.^^ 

1 7. Exclusion of the plaintiffs from their civil riglits, if occasion 
arises for their exercise, in the administration of caste funds 
and from the benefit of being able to scrutinize caste 
accounts. 

IB. Damage rtisnlting from a conspiraiiv to cause injur\ .^‘^ 

19. Loss of money to the iYiimicii)ality by ombezzleinent by the 
manager — Suit against the chairman during wliose tenure 
of officie it took place. 

See also the undermemtioned easels. 
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would bo free from all liability in two years, but if ho died before Article 36 
the two years had elapsed, his estate would continue to be liable Note 8 

for another three years. This could never have l)een the inten- 
tion of the Legislature and leads in itself to the conclusion 
that Article 36 does not include wrongs connnitted by trustees 
in respect of trusts. As Article 36 does not a|)ply, tlie only 
Ai’ticle which can apply to a suit like tlie one out of whicli this 
reference arises, is Article 120 and we answ(>r the lu'st question 
iUicordingly.’' 

P(( rt VI. — Til ree years. 

37 . For compensation jThree years.j The date of Article 37 
for obstructing a way or a the obstruc- 

watercourse. * tion. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 


1. Legislative changes. 

(a) There was no provisiern in the Act of 1859 coi'resi)onding to the 

))reseot Article. In tlio absence of such a provision, a suit for 
compensation for obstruction of a watercourse was regarded 
for the [jurposos of limitation as a suit for damages done to 
real property.^ 

(b) Article 31 of the Act of 1871 corresponding to this Article 

dealt with suits “for obstructing a way or a watercourse.’' 
This would include suits not only for compensation hut for the 
reliefs as well arising from such obstruction.^ The introduc- 
tion of the words “for compensation’’ lias restricted the scope 
of tlie Article only to suits for compensation. 

Act of 1877, Article 37. 

Same as above. 

Act of 1871. 

Fart V . — Two years. 

31.-- - For obstructing a way or Two years. The. date of the obstruction, 

a watercourse. 

Act of 1859. 

No corre.spouding provision. 

Article 37 — Note 1 

1. (16C4) 1S64 Suth W R (Gap) lOG (IOC), liuddun ThaJmor v. Shunkar Doss. 

2. Sec (1881) 6 Cal a94 (39.5) ; 7 lud App 240 : 4 Sar 199 ; 7 Cal 1; B .529 ; 4 

Ind Jur 530 : 3 Suther 81G : 4 Shome L E 7 (P C), Daj Dup v. Abdul 
Husain. (Suit for an injunction and for declaration.) 
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Article 37 2. Scope of the Article. — This Article is applicable only to 

Notes suits for conipensation for obstructing a way or watercourse. A suit 

2 — 3 for injunction restraining the obstruction of a watercourse, or for- 

removal of such obstruction, or for declaration of rights as to a water, 
course, does not fall within this Article.^ 

3. Starting point. — The starting ])oint from whicli tlie period 
prescribed begins to run is the date of the ohstruction. Where 
the ohstruction is however a coniimiing one, then ])y virtue ol' 
Section 23 of tlie Act a fresh period of limitation begins to run at 
every moment of the time during which the obstruction continues 
and the suit would ho within time if it is brought within 3 years of 
the last day to which the obstruction continued.’' In llajrup Kocr 
V. Abdul Husain their Lordships of the Privy Council observed as 
follows : 

“If the Judges really meant to apjJy the limitation of 
Article 31 (of the Act of 1871 corresponding to tlie present 
Article) above referred to, their decision is clearly wrong; for, 
the obstructions \vhich interfered witli the flow of water to the 
plaintiff's rnehal were in the nature of continuing nuisances as 
to which the cause of action was renewed de die in diem so long 
as the obstructions causing such interferemeo weue allowed to 
continue.'’ 


Article 38 38 .^ For compensation | Three 5^ ears. | The date of 

for diverting a w a t e r- 1 ' the diver- 

course. I sion. 


Synopsis 

1. Legislative changes. 

2. Scope. 

3. Starting point. 


❖ Act of 1877, Article 38. 

Same as above. 

Act of 1871, Article 32. 

32.- For diverting a watercourse. | Two years. | The date of the diversion. 

Act of 1859. 

No corresponding provision. 


Note 2 

1 . (1009) !2 Ind Gas 410 (411) (Gal), NiroUe Kanta v. Bharat Chandra . 

Note 3 

1 . (1925) A I R 1925 N;ig 189 (190) : 82 Ind Cas 482, Sona^ Patil v. Laxinan. 

(The suit would be within time if it is brought within three years of 
the last day to which the wrong continued.) 

2. (1881) r> Cal 394 (404, 405) : 7 Ind App 240 : 4 Sar 199 : 7 Cal LR 529: 4 Ind 

liir 530 : 3 Suther 816 : 4 Shomc L R 7 (P C). 
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1, Legislative changes. — Article 32 of the Act of 1871 dealt Article 38 

^vith suits “for diverting a watercourse.” This would apparently Notes 

include suits for any redief arising from the diversion such as suits 1 — 3 

for injunction and declaration of right. 

The words “for compensation” have been added with a view to 
restrict the Article to suits for compcmmtion only. See Note 1 to 
Article 37 ante. 

2, Scope. — As has been seen in Note 1 ante, this Article is 
a,p|)lic!il)le only to suits for compensation for diverting a watercourse. 

A suit for injunction restraining the obstruction of a watercourse or 
for tlie removal of such obstruction or for a declaration of riglits as 
to a watercourse does not fall within this Article.^ 

3, Starting point. — ^ The starting point is the date of tijo 
diversion. Where the diversion is a continuing wrong, tlien by 
N'irtue of Section 23 ante, a fresli period of limitation begins to run 
at ovtH^y moment of the time during which the wrong continues,^ 
and tlie ])laintit‘f can claim damages arising from the wrong within 
three years from the date of the suit.^ 


39.*^ For compensa- 
tion for trespass upon 
immoveable property. 


Three years. 


S ynopsis 


The date of 
the trespass. 


1. Legislative changes. 

2. Scope of the Article. 

3. Compensation. 

4. Trespass to immovable property. 

5. Trespass beneath the surface of land. 

6. Trespass by placing things on land. 

7. Trespass by cutting and carrying away crops. 

8. Trespass and re-entry upon land by owner. 

9. Trespass, a continuing wrong. 

10. Immovable property. 

11. Starting point of limitation. 


Act of 1877, Article 39. 

Same as above. 


Article 38 — Note 2 

1. See Note 2 to Article 37 ante. 

Note 3 

1. See Note 12 to Section 23 ante. 

(1910) 6 Ind Gas 881 (885) : 3 Sind L R 228, Goverdhan Das v. Naraindass. 
(1868) 5 Mad H 0 R G (24), Ponnusami Thevar v. Collector of Madura, 
(3 Mad H G R 111, Referred to.) 

[See also (1891) 18 Gal 91 (98), Dwarka Nath v. Corporation of Cal- 
cutta. (Case under S. 359 of the Calcutta Municipal Con- 
solidation Act, 4 of 1876,)] 


Article 39 
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1-3 
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Tkespass to immovable pbobehtv 


Other Topics 

C'rops - Suit for valuo of, wrongfully attaohecl, cut and reinovi'd ... See Note 7 

F-N 0) 

Trespass l>y attachment ... ... ... Sec Note 7 F-N 1 ) 

'rrespass iiK'lndes mischief committed l)y trespasser ... Sec Note 2, Ft. 2 

1. Legislative changes. — Tlie wording of the first column of 
Article 43 of the Act 9 of 1871 (correspionding to this Article) was not 
clt^ar. It ran : “ For trespass u])on immovahle jiroperty.” Howevxu’, 
in tiie undermentioned case^ it was jiointod out that the limitation 
])rovidod in Article 43 a])])lied only to suits for daviages on account 
of trespass, and not to suits to recover immovaihle property from a 
tresjiassor, for wliich the jiei’iod of limitation was twelve years as 
provided liy Article 143 (no\v Article 142). 44ie words “for com- 
pensation ” inserted in the Act oi 1877 make this ])osition cpiite 
clear. 

2. Scope of the Article. — Tros})ass in its general sense signi- 
fies a direct or forcible injury to jierson or propevrty wlietlier moveahlo 
or immovalile as distinguisiied from an indirect oi‘ consequential 
injury.^ This Article deals with tresjiass to irnniorahle pi'operty only. 
Trespass to inovcalde property is dealt with in various otlior .\rticles, 
namely Articles 28, 29, 3(5, 48 and 49. Trespass to pei’son is ^irovi- 
ded foi* l)y Articles 19 and 22. 

Tresjiass to imrnovahlcj iiruix^rl y includes the miscliicdi which the 
trespasser commits alter emtering on the land. Thus a suit for 
damag(;s for setting lire to and destroying pe]>por vines is goveined 
})y this Article and not hy the general .\rticle 3(5.^ 

3. Compensation. — l^laintilT wlio had ol)tained lui ejectment 
decree against the defendant, sued him for mesne profits for the 
period between tlie datc^ of the institution of the suit and the date of 
the judgmcait. It appeared that tlio defendant had not received any 
])rofits, the land having boon left waste. It was held tliat Aillch^ 
109 (whicli a})])lie^s only where profits are received) did not apply, 
but the Court, with hesitation, held tliat Article 39 apilied, on the 

Act of 1871. 

I 'art. I - - Three ITar.s. 

43. 4'(ir tue^piiss upon | Tlii-rr yi'io’s. j WluMi ilio ti’(‘s])uss takes place, 

imniovcalili' pi’oporty. ! | 

Act of 1859. 

No corresponding provision. 

Article 39 — Note 1 

1. {1S78) (» J:5om 580 (582), Joharnial v. Municryalit y of Ahwcchiagar . 

[a8cc riHo (1888) 7 ilom 328 (327) : 7 Ind .Tur 013, Anandrav Bhikaji 
Phadke V. Shankar l)aji.] 

Note 2 

1. Salmoiid oil Torts, Ofch Fdition, Pago 210. 

2. (1912) 17 Ind Cus 005 (000) (Mad), Moidin Kiitf i/ v. Kornan Nair. 
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i^round that a claim for mesne profits, when the j)laintif'f lias been 
ousted from possession, was essentially one for damages^ 

4. Trespass to immovable property. — The wrong of trespass 
to land consists in the act of entcrimj upon land in the possession of 
the plaintiff or remaining ujion such land or placing any material 
{jhject upon it, in each case without lawful justihcationd"^' Trespass 
is, tlius, ;i wrong committed against the possession of tlie plaintiff.^^^ 
Tlic fact tliat such })OSsession is in Ids own rigid or in tliat of other 
pei'son’s is immatei'iald A seizure of a well in the jiossession of the 
jJaintiff is a tresi)ass on immovalilo pj’OjiertyA .But where there is 
no jiroof of the plaintiff’s i)oss(;ssion heing distnrl>ed, a suit for com- 
pensation cannot he sustained.'* 

5. Trespass beneath the surface of land. - In general lie wlio 
tjwns or possesses the surface of hind owns oi' ])ossessos all the under- 
lying strata also.^ Any entry heneatli the surface, theroforo, at 
wliatever dejitli, is an actionable trespass as wlion tlio owner of an 
adjoining eoal-mino takes coal fiom under the plaintiff’s land.'^ But 
if th(^ relief claimed is not in res[)ect of th(^ trespjiss l)ut in respect of 
the c-oal taken and utiliscal, tlie action will lie governed not by tins 
Art.iclo hut l)y Article 18 infra, as heing one for conversion.'^ 

6. Trespass by placing things on land. - B is a trespass to 
cause any jihysiiad ohject io ci’oss the houndary of the ]>laintiff’s 
land, or eve.ii to come into ])liysieal contact with the land, even 

Note 3 

1. (lUlUj 'S Lid r’.;(s ie‘2 (pis) : :U Ma.d 50’2, iUiufastcam tf v . rinfii i Jjaks/din 

. I lUDial . 

Note 4 

la Salniotid on 'Itn'ls, 111 )i i'klition, l*agt!22‘i. 

I'm Salivioiid on Toils, (Ith E’.di lion , 22-S. 

1. (1007) P Pjoiii L R IdOl (1801), Peslonji N /is.senvanji v. S euu-imnd Alaiiak- 

ciiaiid. 

2, (188*2) 0 ^liid 178 (178), NaraHiuttna v. Idujupafln. 

See (1888) 10 All 108 (505, 500) ; 1888 All W N 205, Jlanrphal Jdi.i v. luKjlrn- 
naiidan Prasad . 

(1922) AIR 1022 Cal 255 (258) : 05 Iiid Cas 80, Ci/anendra N<,f/i Cltakra- 
rarii v. Pores Nath. Pal. 

(1088) A I R 1088 Lah 207 (208), APunievpal Couifiiddtce, j\nu i/sar \'. Kansi 
Jiaiii. (Entry on tlu* plaintitPs land under an iinpliod undMrstaudiny^ 
i>r oontriKa.) 

Note 5 

1. (18T0) L R 9 Ell (J'-i <<!'■>) : ’^9 3' «> Mh 547 : 22 L T 208, Co, ■/>(■// v. JliU. 

2. Salmond on Torts, (ith Edition, J’uge 22(i. 

i. (1929) A I K 1929 P C 99 (71) ; 59 Jnd App 98 : 111 Ind Gas 904 : 9 Pat 
519 (P C). Leiris Pugh v. Asliufosh Sen. 

tl9::i0) A 1 K 1980 P ( ' 111! (114) : 128 Ind Cas 729 : 57 Ind Aiip 144 ; 57 Cal 
1841 (P C), Adjai Coal Co. Ltd. v. Pamia Ijal. (On uppoal from 
A I R 1027 Cal 111 — Relief in ro.spoofc of trespas.s as vvoll as conversion 
claiiriod — Appeal to Privy Coniieil only as regards latter relief — Art. 48 
held to apply.) 

v{1920) A 1 R 1020 Pat 383 (403) : 55 Ind Cas 113, Lodna ColUery Co. Lid. v. 
JJepin Behary. 


Avticle 3 
Notes 
3—6 
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Article 39 thougli there iTiay bo no crossing of the boundary : for example, to 

Notes turn cattle upon the land, or to throw stones upon it, or to drive 

6 — 1 nails into a wall,^ or to pile rubbish against it.^ 

It is commonly said that the ownersliip and possession of land 
bring with them the ownership and possession of the column of 
space above the surface ad infinitum.^ Tliis is doubtless true to a 
limited extent. Thus, a person may cut the overhanging branches of 
a tree growing in his neighbour's land, whether they do liim harm 
or not.'*' However, it is not clear wiietlier an entry above the 
surface of land is in itself an actionable trespass."’ 

7* Trespass by cutting and carrying away crops. — Where 
A cuts and carries away the croj^s on JVs land and converts them to 
his own use, there is, by tlie act of cutting, a trespass upon the 
immovable property (standing crops being imtTiovable property 
before the cutting) and secondly there is, by the act of carrying 
away ai’id ai)propriating the crops, a conversion or taking away 
of movealde property. A suit based on the trespass as tlm cause 
of action will be governed by this Article, but in so far as it is based 
on the conversion of taking away of the crops, it may be governed by 
Article 48 or Article 49 infra} 

Note 6 

1. (1B15) 1 Stark 22 (22). wOhec. {RAovrad in 9 Bom LRlBOl (130B).) 

2. (1829)9 B& G 591 (598) ; 4 M Kv 500, Greqonf v. Piper. (Referred in 

(1907) 9 Bom L Ji 1801 (1808).) 

3. (1870) h K 9 Eq 071 (078) : 89 T. 9 Ch 547 : 22 L T 208, Corheit v. Hill, 

(Cited in 29 Mad 511 (518).) 

4. (1894) 19 Bom 420 (420, 427), Hnri Krishna v. Shankar VilhaL 

(IGIB) 1 Roll 898 (898), Norris v. Paker. (Cited in (1894) 19 J^x)m 420 (425); 
Followed in (1904) 81 Cal 944 (948).) 

(1895) 1895 A C 1 (4), Lemmon v. WM. (Cited in (1904) 81 Cal 944 (948).) 

[67*^; (1815) 4 Camp 219 (220) : 1 Stark 50 : 10 R R 777, Pickering v. 
Rudd. (Cited in (1894) 19 Bom 420 (424, 425).)] 

5. (1815) 4 Camp 219 (220) : 1 Stark 50 : 10 K K 777, Pickering v. Bnidd, 

In this case an action for trespass was brought for the fixing by the 
defendant on his own land of a hoard which project('d into the space 
above the plaintifl’s land. Ijord Ellen borough was of opinion that it 
was not trespass to interfere with the column of air superincumbent 
on the close. If aii}^ damage arose from the oiqect which overhung 
the close, the remedy was b}' an action on the case.) 

(1809) 8 Bcng L K 18 (48), J . (}. Ikigram v. Jihetiranath. (No man has any 
absolute projK'rty in the open space; above his land. To interfere with 
the column of air su])ta-in cum bent upon such latid, is not a trespass.) 
[See also Salmoiid’.s Law of Torts, 0th Edition, Page 227 Foot-Note (i).] 
[But see Pollock’s Law of Torts, 11th Edition, Pages 351, 352. 

(1805) 0 15 & S 249 (255) : 34 L J M C 87 ; 11 Jur (N S) 002 : 11 L T 
788 ; 18 \V R (Eng) 400, Kcnyoji v. Hart. 

(1884) 13 Q B I) 904 (915, 919, 927) 58 L J Q B 449 : 48 J P 076 : 51 

L 'T 148 ; 82 W R (Eng) 776, Wandsworth Board of Works 
United Telephone Co. (Where it seems to have been assumed 
by the Court of Apj[x;;al that any entry into the space above a- 
plaintiff’s land is actionable as trespass per s^j.)] 

Note 7 

1. (1895) 22 Cal 877 (888, 880). Surat Ball v. Umar Hap. 

(1909) 1 Ind Gas 788 (788, 790) : .80 Cal 141, Jadu Nath Dundput Sripati 
Sarkar v. Hari Kar. (Per Doss, J.; Rampini, J. contra.) 
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8, Trespass and re-entry upon land by owner.— An owner 
may re-enter on his land and, it ho does so peaceahhj ^ cannot be sued 
for in ejectment for the recovery of tlie land, nor in tres[)ass for 
damages. However, by reason of the statutes against the forcible 
re-entry, different considerations w'ill arise, where such re-entry is 
attended with force. In Jiingland, there wais a controversy over this 
question^ which has now been settled by the decision in n.emining& 
V. Stoke Poges Golf Cluhf “The coi’rect view as now laid down 
by the Court of A[)p 0 al (in this case) is that })ossessi()n ol a riglitful 
owner gained by a foreihlo entry is lawful as hetwemi th(^ [)arties, 
but he shall l)o punislied for the bi-each t)f the peace hy losing it,, 
besides making a line to tlio Iving. ’■ In India, an ownc'r tuitering 
by force cannot be sued in ejectment ; but, it lie uses foino or commits 
a breach of the ])eace, he may lose tlu^ right of ])rivate defence (see 
Section 103 of the Penal Code) and he lial)l(' to jamishrnent under 
tlie Penal Code.^ Ho will also he liable in a suit under Section 9 of 
the Specific Peliof Act to restore the property to the j)erson so 
ejected.'^ And probably tlie violation of a padilic duty causing 

{19PI) IS Ind (las 258 (254) (Cal), Jadn. NdtJi Dioulu [mt v. Jlari Kar. (L, P. 
Appoiil 0)1 1 Ind Cas IHH- ■ II rid that Art. 8i; did not apply lait Art. IS 
or Art. 49 wc'Vild — Suit was staU'd to for taking away iho crops.) 
(J924) A 1 K 1924 Nag 125 (129, Pi7) : 80 l)id (’as 7(i9 : 20 Nag Jj R 80, 
N arlxida I'rasad v. .Ikhar KIkoi. (A suit tor daniagt.’s for wrong- 
fully cut, ting lac-piaxlucing trees and removing the trees is a suit for 
coniponsation for trespass upon imiuovaldr' property wltliin Article 89.) 
(1928) A 1 li 1928 Cal 10(> (10/) ; 105 Ind Cas ni'h MaJiaraj JUikadur Smijh 
V. Achala Ikiht, Devi. (Suit for valiK* of crops wi-oiigfuMy attached, 
cut and rerrioved— Art. 18 or Art. 49 apj)lie,s.) 

also (1909) 8 Jnd Cas 12 (15) (Cal), A/i/zn. Knmari Jiibi v. 
Siirendra Narai)i , 

(1918) 21 Ind Cas 218 (21()) (E B) (l\la<]), 4 enkaia Jldniaiiv jam v. 

Bdsa-vdijifd. (Suit in i*espeet ef ti’cspass l>y at.ta.oliuu'iit Article 

89 applied.) 

(1922) AIK 1922 Nag 2J2 (218) : 05 Ind Cas 005 : 18 Nag L K 90, 
Suraj jM al V. Pralkad Bhaf . (Ho.) 

(1898) 25 Cal 092 (099, 700) : 2 Cal W N 205 (E B). MaHginijha v, 
Dolhin Ctolab. (Rarnpini, J. held that Article 80 applied.) 

(1916) A I K 1910 Mad 1142 (1148) : 81 Bid Cas 790, D. Narasivihain 
V. Ven/iiah. (1 h/; faet.s are not clear, hiit it must O/.^ assum/al, 
since 21 Ind Cas 218 is followial, that, the suit was bas/ui upon 
tre.spa.^^s.)] 

Note 8 

1. (1840) 1 Man & G 044 (048) : 2 Scott N K 474, Neivton v. HarUuid. 

(1881) 50 L J Ch 401 (405 400) ; 17 Ch D 174 44 L T 248 ; 29 W K ( EngV 

484, Beddall v. Maitland. 

(1845) 14 M & W 487 (442, 448) : 3 1) A L 55 : 14 L 8 Kx 272, Harvey v 
Brydges. (Cited in (1800) 0 Suth W R 21 (28).) 

2. (1920) 89 L J K L 744 (752) : 1 K B 720 ; 122 L T 479 01 8 J 181 : m 

T L K 77. 

3. Pollock’s Law of Torts, 11th Edition, Page 390. 

4. (l1:^82) 0 Mad 245 (247) ; 1 Weir 08 : 7 Ind Aur 185, Appavn yayah v. Queen. 

(A plea of right to possession is no answer to a charge of rioting l)y 
making a forcible entry on land cultivated by a trespa.sser, who is in 
possession and opposes the entry.) 

5. (1928) AIR 1928 Pat 124 (126) : 6 Pat 794 : 29 Cri L Jour 99 : 100 Ind 

Cas 691, Bmperorv. Bandhu Singh. (If the trespa.s.ser has entered 
by force or fraud, he cannot sue the owner nndcr fS. 9.) 
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Article 39 
Notes 
8—10 


daniago would bo a gcx)d ground for a suit in damages^' altliougii the 
contrary was iield to be the rule in England.' 

9. Trespass, a continuing wrong. — Trespass by way of a 

|)ersonal entry is a continuing injury, lasting as long as the personal 
prrisonoe of the wrongdoer. The same is true even in regard to 
those trespasses whioli consist in ])iaeing things upon the plaintiff’s 
land. Sucii a trespass continues until it has been abated by the 
removal of tlie thing which is tlius trespassing. Thus, the construc- 
tion of a drain on plaintiff’s land is a continuing wrong and each act 
ot‘ tresspass constitutes a freish cause of action.^ So also, a seizure of 
a well in ])ossession of tlie plaintiff' is a trespass on immovable 
jiroperty ; it continues to bc^ trespass until the })Ossession of the 
trespasser comes to an ond.“ 

See also Section 23 njitd and Notes tliereundei’. 

10. ImmoYable property. — Tlie liimitation Act itself does not 
define tlie exiirtission ‘‘irnmovable ]>roi)erty.” ddie exiiression must 
therefore bo taken in tlie sense in which it is defined by the (leneral 
Clauses Act, ,lHff7. Standing crops are according to that definition 
immovable piroperty. The definition of moveable jiroiierty in the 
Civil Erocedure Code, winch includes standing crops, is not a])plicable 
to the Limitation Act.’ Standing crops, as soon as they are cut, 
fiowever will become movealde property. In the iindoi’inentioiied 
cases- decided under tln^ Act of IS71, it was lield that a^ right to 
jdlkar was an interest in immovahlo [iroperty. 

(). (18S‘2) () Mad 215 (247) : 1 Weir (>8 ; 7 Ind dur 185, Apparn Naifi v. 

7. (18-15) 14 A W 437 (412) : 8 i) A L 55 : 14 L d Ex 272, Hitweij v. 
h>r itdiji's. ((. 'il.cd in 0 Mad 245 (247).) 

Note 9 

1. (Is7.5) 24 Butdi \V R 07 (08), lULurpli ul ShIloo v. d7 tsrrr Lall . 

[See iiho (1880) 10 Ad A E- 508 (500), llolmcH v. W'lhmi. (Reforred in 
(1888) 10 All 408 (504, 505).) 

(1847) 1 ( ! 15 280 (240), /.loirjier v. Coak. (Rut'orrod in (1888) 10 .All 408 
(504, 505).) 

Adilisnn's d’oids, 5tdi I'dlitimi, Pagti 881. (C'iU'd in (1888) 10 All 408 
(501. 505).)] 

2. (1888) 0 ^lad 170 (178), .S n rasiiiihac/ieiriia v. lUnfiiuiHithiichanja. 

Note 10 

1. (1871)) I Oil! mr, ((KJT) : -2 C;il L R 5lJ(: : !( Ind ,lur 515 : 2 Sliomc L R 28, 

I’andaJi (iaH v. J cnnuddi. 

(1010) v\ :i R 1910 :Mad 1142 (1148) : 81 Ind Cas 700, Narasivihavt v. 

Vetikiaii. 

(1018) 21 Ind Cas 218 (215) (P' B) CMad), Iddikatarairiaimjain v. liasa- 

Tajifpi. 

also (1024) A 1 H 1024 Nag 125 (120) : 20 Nag L R 80 : 80 Ind 
Cas 70*0, Karhada Prnsiul v. Akhnr Khan, (Trees standing on 
land arn inunovaldn projuM'ty.)] •’ 

la (1805) 22 Cal 877 (888, 880), Snrai. Lall Mondal v. V niai- Haji, 

(1808) 25 Cal 092 (099, 700) : 2 Cal W N 205 (F B), Manrjmi 'jha v. Dolhin 
(lolab. 

(1009) 1 Ind Cas 788 (788) : 80 Cal 141, A adn Nath v. Hari Kar, 

2. (1878) 8 (.’al 270 (279) : 1 O'al I* R 592, Parhntt}i Nath v, Mvdho Parol. 
<1877) 8 Cal L H 509 (510), Jjiickimoni Da.^i v. Koruna Kant. 
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li. starting point of limitation, --in ihe case of a contiruun.i; 
trespass, the plaintiff can rely upon the lust act of tres])ass as consti- 
tuting a cause of action.^ Damages can he recovered in ros})ect of so 
much of tlie trespass as has occurred witlrin tlireo years of ihe suit." 


40 . For compensa-i Three years. 'The date of 
tion for infringing copy- ; | the infringe- 

right or any other exeln- i merit, 

sive privilege. i 

Synopsis 

1. “Compensation."’ 

2. “Copyright.” 

3. “Exclusive privilege.” 

4. Infringement. 

5. Starting point. 

1. “Compensation.” — Arlicie 11 of tiie Act of 1871 con'es]u)iul- 
ing to this Article used tiie woi'd ‘‘dama.g(^s" instead of the woid 
“compensation.” It was ludd hy the High Coui't of Calcaitta, in m 
case arising under that Act that the words “suit for damages” should 
he ]‘ead as not confined to what wa,s teclinieally known at Common 
Ijaw in England as an “actioii for damages,” l)ut as iiK'aning generally 
every civil suit seeking a, com]»ensation foi' infringemenf. of a, 
copyright or ^^xclusi^'e ])ri\il(\ge.^ A suit for an accoioit of tlu^ jirohts 
made ])y the (lehaidant l)y rt^ason of lia \dng infilnged an exclusive 
privilege was tJnis held fo l)o only a mode (,)f compensating an 
inventor for tiie infringement of his privilege c.ither than Uy 
assessment of damages and to lie governed for the ]uir|H)S('s of 
limitation liy Articles 11 of tlie said Act of 1871 .*'^ ddie woi’d 

Act of 1877, Article 40. 

SaiiH' as al)OV(‘. 

Act of 1871, Article 11. 

11.- I '’oi' daiiiaj.,a's for infringing copy- | OiK’vcar. i T’hc daU* of the infringi'- 
right or any other exclusive, privilege. \ | incut. 

Act of 1859, Section 1, clause 2. 

To suits for damages for the infringement of copyright or of a n v 

exclusive privilege; the podod of oik* year f)-om tho tiuK; tlu' causf of 

fiction arose. 


Note 11 

1. (1875) 24 Suth \V R 97 (98), /(aiuphiil Sa.hnn v. Misrec Lnll. 

• (1882) f) ]\Iad 170 (178), NarasiiiiJiadtarya v. llaghupathycliarm. (Suit may 
be instituted within 8 years of the cesser of the trespass.) 

2. (1882) 0 j\Iad 170 (178), N arasitnJuuhar ya v. liayJiftpafhycharya. 

(1893) B Mad L Jour 2 (7, 8) (Jour). 

Article 40 — Note 1 

1. (1878) 3 Cal 17 (1!)) : 2 Iiul ,7ur 170, Kinmmul Jnrliwv. 

2, (1878) 3 Oal 17 (19) : 2 liul .Inr 170, Kinmond v. dachmu. 


Article 39 
Note 11 


Article 40 
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Article W “damages” has, in the Act of 1877 and in the xnesent Act, been 

Notes suhstituted by the word “compensation,” presumably to avoid the 

1 — 3 possible teelinical interpretation above referred to, A suit for an 

account of the profits made by the defendant by reason of infringing 
a co[)yright or exclusive privilege will now clearly })e within this 
yVrticle.'^ 

A suit for an mjunction restraining the defendant from making 
tlie infringement is not one for coinpenmtion witlnn the meaning of 
this Ai'ticle.'* 

2. “Copyright.” — Tlie Copyriglit Act, 1911 (1 A 2 Geo. V, Cln 4.6) 
a[)j)lies by virtue of Section 25 thereof to this country also, subject to 
such modifications as may he made by tlio Indian Legislature (see 
Section 27 of tlio Act). 41 k.' Indian Co{)yright Act, 1914, luis made 
certain modifications in the Act of 1911 wliich are, liowever, not 
material for the pnrj)Oses of the present discussion. By Section 1 
sub>section 2 of the Act of 1911, a copyright moans “the sole right 
to pi'oduco or re]>roduce the work or any sul)stantial part thereof in 
any material form wliatsoovcr, to perform, or in the case of a lecture 
to deliver, tlie work or any substantial i)art tlieroof in public; if the 
work is un])uljlished, to j.)ul)lish the work or any sulistantial [)art 
tlieroof ; and shall include tlio sole right — 

(a) to [iroduce, reproduce, jicrform or puhlisli any translation of 
the work ; 

(b) in tlie case of a dramatic work, to convert it into a novel or 
otlier non -dramatic work ; 

(c) in the case of a novel or other non-dramatic work or of an 
artistic work, to convert it into a dramatic work, by way of 
])erformance in public or otherwise ; 

(d) in tlie case of a literary, dramatic or musical work, to make 
any record, perforated roll, cinernatograpli film, or other 
contrivance by means of which the work may he meclianically 
performed or delivered ; 

and to authorise any sucli acts as aforesaid.” 

3. “Exclusive privilege.” — A right to a trade mark or a trade 
narne.^oY a light to an invention under the Patent Act, 1859,^ or to a 
patent or design under the Patents and Designs Act (2 of 191l)‘^^ is an 
exclusive privilege within the meaning of this Article. But the right 
to perform the duties of a village J oshi and receive the profits is not 

3. 2 Low X^nr Rul 113 (114), Aga Malwiood v, Edward Peltzer, 

(The Court w:is incliued to this view bub did not decide the point. 4 
[See alw (1919) A .1 K 1919 Lah 90 (90) : 51 Ind Gas 434 : 1919> 

Pun Rc No. 45, Va7'cados v. Mcleod,] 

4. (1903) 2 I_jow Ilur Rul 113 (114), Aga Mahmood v. Edward Peltzer. 

Note 3 

1. (1883) 6 Mad 108 (110), Thomas Arthur Taylor v. Virasamy Chetiy. 

2. (1878) 3 Cal 17 (17) : 2 Ind Jur 170 Kinmond v. Jacksoyi. 

2a As to Patent, see S. 12 of the Patents and Designs Act (2 of 1911). 

As to Design, see S. 2 .sub-section (4) and B. 43 of the said Act. 
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a privilege within the meaning of this Article : the reason is that the 
word “privilege” must be construed in the light of the definite word 
“copyright” with which it is linked. Tlie right of a Jyotishi may 
])opularly he called a privilege hut it really rests on a customary law 
giving him certain advantages along loltli many others though these 
advantages are, in tlieir nature, sucli as must bo gathered in each 
instance within some limited aroa.^ 

4i. Infringement. — Section 2 of the Copyright Act, 1911 (1 2 

Goo. V, Ch. 46) applical)le to India enacts when a copyright shall he 
deemed to bo infringed. Tlie que^stion whether a person has done 
anything whicR is an infi’ingement of a co[)yright or other exclusive 
])]’ivilego is a question of fact.^ See also the undermentioned cases. 

5. Starting point. — The starting i)oint of limitation is the 
date of tlie iiifrivge.vuoit. Where tlie infringeitKint takes place 
witliin tlu'ee years, a. suit for compensation in r(N|)ect tlioreof is 
within time,^ livery fresh act of infringement, howa.iver, would 
give a fresli cause of action for a suit for compensation iliereof" until 
such act l)ecomes, as it may do in some cases, no longer wrongful. 
I'lius, the owner of a trade-mark has a riglit to sue for every infringe- 
ment tliereof until the mark becomes pnMici juris, i.e. until tlie 

:;5. (1875) 1875 Horn P J 154. (155), Dainodar Altaji v. Marland. 

Note 4 

1. (1941) A I R 1941 Cal 244 (240) ; 120 Ind Cas , Mohind Mohan Singh 

V. Sita Nath Bamk. (Whether there i.s ‘eolonrable imitation’ within 
the meaning of S. 45 of tlu; Co]n'i'igIit Aet, 1 & 2 Geo. V, Ch. 10 is a 
question of fact.) 

(1870) 17 Cal 951 (902), Macmillan v. Snrcsh (Jhwid.cr Deh. (Selections of 
dilTerent authors involving t'xtensivc reading and jndgimmt.) 

2. (1921) A I R 1921 All 95 (90) : 44 All 412 : 01 Ind Gas 494, Sheikh (dhafoor 

Baksh V. J'lraln J^rasad Singhal. 

(1924) A I K 1924 P C 75 (87) : 51 Ind App 109: 48 Pom 408; 84 Ifid Cas 101, 
Mac/m illan tt Co. Ltd. v. K. and J . Cooper. (Use of ii,noth(‘r’s laliour 
and skill only is an infringement.) 

(1944) A I R 1944 All 922 (927) : 154 Ind Cas 207, ilf. P. Mar.ymll v. Bam 
Narain JjCiL (Infringement of copyright of liook takes plaer; not only 
wh(m a book is rc'-printed, Itut also when a hook is sold.) 

C192S) A 1 R 1928 Cal 359 (400) ; 112 Ind Cas 784 : 40 Cri L 4our 10, Molten- 
dra Chandra v. Emperor. (Copyright in pietun‘s.) 

(1924) A I R 1924 Cal 595 (595) : SI Ind Cas 754, Sita Nath Bamk v. Mohini 
Mohan Singh. 

(1920) A I R 1920 Mad 520 (540) : 59 Ind Cas 229, llamiah .imri v. Chidam- 
bar a Mudaliar. 

Note 5 

U (1944) A IR 1934 Cal 008 (071) : 152 Ind Cas 835, Niladri Nath v. Satis 
Chandra . 

2. fl903) 2 Low Pur Rul 113 (114), Aga Mohamad v. Edirard Peltier. 

(1934) AIR 1934 All 922 (927) : 154 Ind Cas 207, M. P. Marshall v. Barn 
Narain Lai. (In infringement of copyright iii hook, every sale of the 
book is an infringement under the Copyright Act, and gives a fresh 
cause of action.) 

(1919) AIR 1919 Lah 90 (90) : 61 Ind Cas 434 : 1919 Pun Re No. 45, Pnrea- 
dos V. Mcleod. 


Article 40 
Notes 
3—5 
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Article 40 propiletor of it has, in effect, thrown open tlie iiso of it to the public 

Note 5 by allowing liis riglit to lie^ so habitually infringod that the mark no 

longer conveys to those who see it the im|)ression that tlio goods to 
wldcli it is attached are the manufacturer of one manufacturer, or 
the })r()])e) ty of one person or firm who originally adopted the mark.'^ 

Article 41 4 1 T <'> !■ 6 s t r a i n j Tliree years, j W li e n the 

waste. waste begins. 

Synopsis 

1. Scope. 

2. “Waste.” 

3. Starting point. 

1. Scope. — Tliis Article applies to suits to restrain waste. A 
common instance of such suits is a suit liy a Hindu reversioner 
against a limited owner for an injunctioi^ restraining her from 
committing waste. See tlie undermentioned cases. ^ 

A suit for cunnpfmsation for waste is not one to restrain waste and 
is therefore not within this Article. The words in the third column 
“when tlio waste begins' show that the Article contemplates only 
cases wliere waste has been coniviitted, A suit to restrain an 
apprefiended ivaste in future would seem not to be within this 
Article.^ 

2. “Waste.” — “Waste” may lie defined as unlawful damage done 
07 ’ permitted by tlie occujiior of land oi* liy a i)erson in [lossession 
of any property as against those having reversionary interests in 
it.^ A person not entitled^ to remain in jiossession but who commits 

i.'c Act of 1877, Article 41. 

Bumi; as above. 

Acts of 1871 and 1859. 

No c o r r 0 spo 1 1 (ling p ro vision. 

3. (1903) 2 Low Bur Rul 113 (114), Aga Mahmood v. Edward Pelfzer. 

Article 41 — Note 1 

1. (185G) Cl ^^oo Ind App 488 (447) ; 1 Sar .'iGl, Hurri/dosn Dull v. SreeimM'tf 

XJ 'ppoornali Dossee. (r>aughter’s estate.) 

(1921) A T K 1021 Mad 234 (235) : PI Mad 984 : 66 Ind Gas 10, Venkanna v. 
Narasimham. (Hindu widow.) 

(1915) AIR 1915 AFad 456 (458,459) : 25 Tiid Gas 153, Thanikachala Muda^ 
liar V. Alamelu Arnmal. (Do.) 

(1903) 31 Gal 214 (221) : 8 Gal W N 11, Dureja Nath v. Chintavioni Dossi. 

2. (1871) 7 Beng L R 131 (135), IMsiranath Chandar y. Khantainani Dasi. (The- 

case was decided in 1871 when no Article corrcspojiding to Art. 41 
existed, Imt the principle will still apply.) 

Note 2 

1. Salniond on Torts, 6th Edition, Page 361. 
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unlawful damage to the j)roperty does not eominit “waste” l)ut may Article 41. 
be liable for tros[)ass. Notes 

“Waste” is of two kinds, voluntary or commissive waste as 2 — 3 

where the person in possession ])ulls down a house or a ])art tliereof, 
and ]}ermissivo or omissive waste as wlmre a tenant suiters a Ijoliso 
to fall into disrejiair.^ A person is not liablf^ for ])ermissive waste 
unless lie is under an obligation to keo]) the j>roperty in good repair. 

Tile word “restrain” and the words “when the waste liegins” show 
that tlie Ai'ticle is intended to apply only to (■ommi.^sire waste and 
not also to pcnnissive w’aste. 

3. Starting point. — Tlio starting point is the date wlien tlio 
waste bvifins. In Danjibhotj ikymanji v. Hirabai,^ it was oliserved 
by Jenkins, C. J., thougli incidentally, that Section ^23 will not ap])ly 
to such cases, inasmuch as tliis Article is a particular provision 
and Section 23, a general one, and the jiarticular i)rovision siiould 
])revail over the general if there is a rejuignancy between the two. 

It; is submitted that this reasoning is not corrt'ct. A suit to “restrain 
waste” is a suit to restrain f uture acts of waste whicli it is a])])re- 
hcnded will lie committed, a ]iarticular past act leaving given rise to 
sucli apyii’ohension. Tlie suit is not in respect of any wrong actually 
covLViitted at all, and so, necessarily, not in respect of any continuing 
wrong committed. There is no room for tlie a])j>lication of Section 23 
at all. The act of \vaste committed, from whicli time runs, is not one 
in respect of whicli any relief is claimed in the suit, but is made tlio 
starting point of limitation inasmuch as it gives rise to an a|>i)rchon- 
sion of future similar acts, and so constitutes the cause of action. 

42.^ For eompcn-iThreeyears. jWhen the injnnc- Article 42 
sation for injury tion ceases, 

caused by an injunc- 
tion wrongfully ob- j I 

tained. i I 

Synopsis 

1. Injunction. 

2. Suit for wrongfully obtaining injunction, 

in what cases maintainable. 

3. “Wrongfully obtained.” 

4. Starting point of limitation. 

^ Act of 1877, Article 42. 

Satne as above. 

Act of 1871, Article 86. 

Same as above, except that the word ‘damage’ was used in the fn>:t eolunui 
instead of the word ‘injury.’ 

2. Wharton’s Law Lexicon. 

Note 3 

1. (1901) 25 Bom OU (619) : 3 Bom L R 371 (F B). 
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Other Topics 

Application undor S. 95, (’. P, C. and regular suit — Conditions nec(3S3ary 

— 1 ) i fT(3 rc‘. n ce be t w ecu ... ... ... Sec N o te 2 , Pt . 5 

Article confined only to temporary injunctions... Sec Note 2, Pts. 3, 3a 

Malice and a i)Hcnco of reasonable and probalde cause — Both necessary ... 

See Note .3, Ft. 3 

Oinissicni to proceed under S. 05, C. If C. — No liar to regular suit ... 

See Note 2, Pt. 4 

Prohibitory order under O. 21, IP 40, C. If C. — Not injunetion ... See Note 1, 

Pt. 4 

1. Injunction. — An in junction is a judicial jiroccss whereby a 
party is required to do, or to I’ofrain from doing, any piarticular act. 
Tt is in the nature of a ]>reventive relief granted to a litigant quia 
timet, i. e. hecauso lie fears future possible injury.^ 

Injunctions are of two kinds, t(>in|)orary and poriietual. A 
perpetual injunction restrains a party for ever from doing tlio 
act specified. It can lie gt anted only by a docroe passed after the 
hearing of the suit on the nieritsA A torniiorary injunction, on the 
otiier band, enures only until the dis]K)sal of the suit in wliich it is 
granted or until tlie fin tber orders of tlio Court. It can bo granted 
•on an intorlocutoi'y a]>plication at any stage of the suit. An injunc- 
tion, wlietlior tenqiorary or perp('tual, compelling a party to do a 
particular* act is cnllod a mandatory injunction. 

A jir’obibitory order, made under Older 21 Eulo 46 of tlie Civil 
Procedure Code is an aUacJi vieul, and cannot l)e treated as an 
injunction within the meaning of this Article.^ 

2. Suit for wrongfully obtaining injunction, in what cases 
maintainable. — As Ims ])eeii seen in Note 2 to Article 29 aoite, a 
malicious ahuse of process is recognized in law as a wrong on which 
an action wilt lie for danniges. Put a 'malicious ahuse of process is 
not the same thing as tlie hriupiiiq of an orcliuary civil action, 
‘The latter is not, (^>;ce)»t in certain ca,sos,^^ recognized in law as 

Act of 1859. 

No {•orrcspojidiTig provision. 

Article 42 — Note 1 

1. \Vooclroff(‘’s Law of In juiu-tion , Srd Ldition, Pago 15. 

2. Bpor-ihe Kolit'f Act, 1877, Scctioii 54. 

3. Civil Procedure ('ode, (>. 39 R. 1. 

4. (1917) A 1 R 1917 IMad 500 (503); 35 Ind C.'as 98, Veeravima v. Snbbarao. 
(1903) 0 Pioin L R 704 (707), Surajnial v. M anekehand, 

[See nhn (192(3 A I K 1920 Cal 84G (847) : GO Ind Ca.s 280 (281), 
lUnisan Chav dm I'al v. Narendra Nath. (The case is treated 
:is OTIC of wrongful atbaehmeiit.)] 

[But see (1902) 24 All 14G (147) : 1901 All W N 211, Idumia%% v. 

1-lahviatlidha. (Art. 42 was applied.) 

(1881) 1881 Pun Ro No. 40, Jiaji Fir Muhammad v. Thakur Dass 
(Do.)] 

Note 2 

la. Sec (1928) A 1 H 1928 Cal 1 (9) : 100 hid Gas 277, Imperial Tobacco Co. V. 
Albert Bonnan, 
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affording any cause of action, however unfounded, vexatious or 
malicious it may be.^ The reason is that an unfounded and unsuc- 
cossful civil action is not the cause of any damage of which the law 
can take any notice. The only liability that the litigant instituting 
the suit may incur is the liability to pay the costs of the opposite 
party.^ 

The obtaining maliciously of a temporary injunction is du malicious 
abuse of process and is actionable.^ But the institution of a suit for 
permanent injunction and obtaining a decree for permanent injunc- 
tion does not, on the ]udnciples stated above, furnish any cause of 
action, and is therefore not actionable. It follows tliat tiie obtaining 
of a permanent injunction is not “wrongfuF’ even if the decree 
granting it is reversed in appeal as Ijoing erroneous. This Article is 
tlius confined to cases of temporary injunctions. 

Section 95 of the Code of Civil Procedure emi)o\vers a Court, on 
the application of the defendant, to award compensation not exceed- 
ing rupees one thousand for a temporary injunction, where it apj^ears 
to the said Court that such injunction was applied for on insullici( 3 nt 
grounds. The remedy provided under that Section is only optional. 
Hence, a regular suit for compensation for injury caused by the 
torrij^orary injunction is not barred by the omission to ))roceed under 
that Section.^ 

There is, however, a dilTorenco between the conditions necessary 
for the maintainability of an application under Section 95, and those 
necessary for the maintainability of a regular suit. Under that 
Section, it is enough if the ax)plicant shows that the tem])orary 
injunction was obtained on insufficient grotinds. But in a suit for 

L (1888) L R 11 Q B D 674 (689) : 52 h J Q B 488 : 49 L T 249 : 81 W R 
(Eng) 668, Quartz Hill Gold Mining Co. v. Eyre. (Per .Bowen L. J.) 

(1928) A I R 1928 (^mI 1 (9) ; 106 Ind Cas fll, Imperial Tohaceo Co. v. Albert, 
2. Salmoncl on Torts, 6th Edition, Page 588. 

8. (1928) A I R 1928 Oal 1 (7) ; 106 Ind Oas 277, Imperial Tobacco Co. v. .Ilbert. 

(1917) AIR 1917 All 451 (454) : 86 Ind Gas 245 ; 88 All 520, Mt. Kastnri v. 
Pannalal. 

(1911) 12 Ind Gas 507 (509, 510) : 35 Mad 598, Nanjappa w. 
Ga no path, i Gonndan . 

(1895) 19 Mad 80 (81) ; G M!ad L Jour 11, Manarikrafnan v. Avisilan. 
(1928) AIR 1928 Alad 679 (079) : 51 Mad 642 : 109 Ind Gas 414, 
llama Bom v. Soinas’iindaram Asary. (Where it is assiuned that 
such a suit ill lie.) 

(1870) 18 Sntli W R 805 (806) : 5 Bcng L R App 4, Nand Kumar v. 
Gaair Shankar. (Which decision implies that such an action 
will lie.) 

(1927) A I R 1927 Cal 247 (249) : 53 Cal 1008 : 100 Ind Gas 318, I/ar 
Kumar v. Jagat BandJni.] 

^ [But see (1915) A I R 1915 Gal 173 (174, 175) : 42 Cal 550 : 2C> Ind 
Cas 296, Mohini Mohan v. Surendrn No.raifi. (In this decision 
it is doubted whether such an action i.s .maintainable.)] 

3a (1915) A I R 1915 Cal 173 (174) : 42 Cal 550: 26 Ind Ca.s 296, Mokini Mohan 
V. Surendra Narain. 

4. See S. 95 sub-s. 2, Civil Procedure Code, 

[See (1920) AIR 1920 Mad 397 (399) : 55 Ind Cas 786, M. E. M.V, L. Firm 
of Madura v. Krishnaswamy Iyer.'] 
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Injury caused by wrongful injunction 


Article 42 componsafcioD for injury caused by the temporary injunction wrongs 

Notes fully obtained, tlie plaintiff must allege and prove that the defendant 

2 — 3 acted ■rnaliLnousty and withont reasonable and ’probable cause. For, 

as has been seen already, apart from malice and want of reasonable 
and ivrobable cause, a plaintiff has no cause of action and cannot 
recov(U‘ cofu])ensation in an independent suit upon mere proof that 
an injunction was granted to restrain him from doing what has 
since been held to be within his rights.^ 

3. “Wrongfully obtained.” — It has been seen in Note 2 that 
the obtaining of a permanent injunction in the suit is not Svrongfur 
at all. In the case of te/mporary injunctions, the element of wrong 
consists in obtaining tlie injunction maliciously and without 
reasonable and ]>rohahl 0 cause. ^ Thus, the malice of the person at 
whose request the injunction is granted results in some form of 
mis-statement or leads him to sup])ress some fact or facts, which it 
was bis duty to lay before the Court. ^ Malice and tlie absence of 
reasonable and probable cause must both ho present.^ Mertdy an 
allegation in tlio plaint that tlio defendant was actuated by malice 
coupled with the fact that the suit in wliich tlie injunction was 
obtained ultimately proved unsuccessful is not enough to show the 
want of roasonalilo and probalile cause. 

5. (1928) A I K 1928 (-al 1 (7) : 10(1 Ind Gas 277, Imperial Tobacco Co. v. Albert 

Borman. (On af)p(‘al from A 1 ii J92(,) (.’a I 757.) 

(1929) A T R 1929 P C 222 (22H) : 119 Ind Ois OOf; (P 0), Albert Bonnan v. 

Imperial Tobacco CU). (An’irinini:; A T R 1928 CJal 1.) 

(1928) A I R 1928 Mad 079 (079) : 109 Ind Gas 411 ; 51 Mad 042, Rama Brno 

V . So)nas’}f ndararn .1 sari/. 

[See also (1920) AIR 1920 Cal 057 (000) : 57 Ind Gas 075 (F B), 
BoremlrO' Nalh v. Bftvsan Chandra. 

(1922) A I R 1922 Lah 000 (000) : 09 Ind Gas 52B, Bvans v. Arthur.] 

[But see (1912) 10 Tnd Ca/s 440. (PJl) (Cal), Bhnt Nath v. Chandra 
Binode. (Tim pi-inciplo nn wliich t his case is based is tdiafc the 
def(Midaiit coininils an act, in t,iie nature' of trcsjiassto piaintill’s 
proper!) -Uciicc no malice or abscnfs' of i‘(‘asof 2 al)]e and pro- 
jjablo eans(' need Ik^ })rnved - ■ dliis view is criticis{'d and di,s- 
ap])rov('d in A I R 1928 Cal 1 and A 1 R 1928 Mad 079.) 

(1927) A I R 1927 Cal 247 (249) ; 50 Cal 1008 : 100 Ind Gas 018, Bar 
Ktunar \ . Jarjal Bandhu. (Follows 10 Ind Gas 440.) 

(1922) A T R 1922 l.ah 000 (000) : 09 Tnd Gas 520, Evans v. Arthur 
Minch. (10 Tnd Gas 440, Relied on).] 

Note 3 

1. (1917) A I R 1917 All 451 (453, 454) : 3C, Iml Cas 245 ; 38 All 520, Mt. 

Kasturi v, Ihinna Lai. 

2. See (1928) A T R 1928 Gal 1 (7) * lOG Tnd Gas 277, Imperial Tobacco Go. v. 

Albert Bonnan. 

3. (1929) A 1 R 1929 p G 222 (220) : 119 Ind Gas COO (P C), Albert Bonnan v. 

Imperial Tobacco Co. 

[But see (1912) 10 Tnd Cas 440 (444) (Gal), Bhuf Nath v. Chandra 
Binode. (Held, that it was not necessary for the plaintiff ta 
prove any malice or want of reasonable and probalde cause — In 
view of^ IVivy Gonncil decision cited above, it is submitted, 
this decision is no longer good law.)] 

4. (1915) AIR 1915 Cal 170 (175, 170) ; 42 Cal 550 : 26 Ind Cas 296, AfoMm 

Mohan v. Surendra Narain. 
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4. Starting point of limitation. — The cause of action for a Article 4d 

suit for injury causejcl by tlio injunction accrues fioin the time at Sote 4 

which the plaintiff was first damaged and continues as long as the 
injunction remains in force. Limitation for such a suit begins to 
run when the injunction ceases.^ Where an injunction, which was 
granted on 8tli Novernlier 1902, terminated w'heo the suit was 
dismissed on 3rd July 1905, and the jJaintiff' ap|)lied on the 2nd July 
1908 for assessment of damages under Section 95 of the Civdl Proce- 
dure Code, and tlie a])plication was converted by order of Court into 
a regular suit, it was lield tliat the suit must l)o considered to have 
been institut(*d on the 2nd July 1908 though tlie court- foe was paid 
and tlie application registered as a suit on 1st August 3 90H, and tliat 
tlie suit was not barred under this Article.**^ 

Under Order 39 Rule 1 of the Civil Piocodure Code a temporary 
injunction remains in force “until the dis]>osal of the suit or until 
further orders.” In the absence of such orders, an interlocutory 
injunction granted in a suit is ipso facto dissolved wfien the Court 
passes a decree in the suit. Hence, the suit for iujury caused by the 
temporary injunction must l>e instituted within throe years from 
the cessation of the injunction, even tliough the suit in wliich it 
was granted he pending in ajipeal.^ 

43 .; Under the Indian Three years. | The date of Article 48 

Succession Act, 1925, sec- | the pay- 

tion 360 or section 361 to ment or dis- 

compel a refund by a per- tri button, 

son to whom an executor 
or administrator has paid 
a legacy or distributed 
assets. 

Synopsis 

1. Legislative changes. 

2. Scope. 

* Act of 1877, Article 43. 

lu eiloct tdio same as above. 

Acts of 1871 and 1859. 

No corresponding provision. 

Note: — “This Arfcifdo formerly appeared in S(‘etion 3*21 of Act 10 of 18G5, but 
tlu' limitation thoi was two years afU.T the death of the testator or (uje year 
after the payment of the Icgaey.” — StarlitJg, Gth Edition, I’age 103. 

Note 4 

J. (1870) 18 Suth W R 305 (30G) : 5 Bciig L R App 4, Nanda Kumar Sh/tha v. 

Gaur Shankar. 

(1907) 29 All 616 (618) : 4 A L J 548, Ram Narain v. Uinrao. 

(1903) 6 Bom L R 704 (708), Sarajmal v. Mayiehchand.^ 

'2. (1912) 16 Irid Gas 443 (444) (Cal), Bhut Nath v. Chandra Binode. 

3. (1915) AIR 1915 Cal 173 (175, 176) : 42 Cal 550 : 26 Ind Cas 296, Mohini 
Mohan v. Surendra Narain. 



1140 


To COMPEL REFUND OF LEGACY OR ASSETS 


Article 43 4. Legislative changes. — The ^^’ords and figures “Indian Sue* 

Notes cession Act, 1925, section 360 or section 361” have been substituted 

1 — 2 by the Repealing and Amending i\ct, 8 of 1930, for the words and 

figures “Indian Succession Act, 1865, section 320 and section 321 
or under the Probate and Administrafion Act, 1881, section 139 
and section 140.” 

2. Scope. — Under the proviso to Section 360 of the Indian 
Succession Act of 1925, whore tlie executor or administrator has 
distributed the assets to certain ])ersons to the exclusion of other 
creditors or claimants of wliose claim be had no knowledge at the 
time of the distribution, the latter may folUrtv those assets or any 
part of them in tlie hands of tfie former. 

Section 361 of the same Act provides that a ci-editor who lias not 
received jiayinont of his debt may call upon a legatee who has 
received payment of his legacy to refund the same, whether the 
assets of the testator’s estate were or were not sufhciont at the time 
of his death to pay both debts and legacies, and wliothor the pay- 
ment of the legacy by tlio executor or administrator was voluntary 
or not. 

Suits under tlio above provisions for a refund are governed by 
this Article. 

As to the limitation for suits for legacies, or for a sliare of a 
residue bequeathed I)y a testator, see Article 123 infra. 

Article 44 44 .*. By a ward who j Three years. ! When the 

has attained ma.jority, toj ward at- 

set aside a transfer of pro-j tains majo- 

perty by his guardian. | rity. 

Synopsis 

1. Legislative changes. 

2. Scope of Article. 

3. What transfers by guardian are binding on ward unless 

and until set aside. 

i. “Transfer of property.” 

5. Transfer must be by guardian. 

6. De facto guardian, transfer by. 

7. Suit by assignee or legal representative of ward. 

8. Burden of proof as to age. 

9. Several wards — Transfer of their joint property — Suit 

to set aside transfer — Limitation applicable. 

Act of 1877, Article 44. 

44. — By a ward who has attained majo- I Three years. When the ward 
rity, to set aside a sale by his guardian. | attains majority. 

Acts of 1871 and 1859. 

No corresponding provision. 



Setting aside of tbansfJ':b made by guabdian 1141 

Article 44 
Notes 
1—2 


1. Legislative changes. 

1. There was no provision corresponding to this Article in the 
Acts of 1859 and 1871 A 

2. The Article in the Act of 1877 applied only to Hales!^ The 
present Article applies to a?//// transfer of property. 

2. Scope of Article. — The Article only apfdios to a. suit to net 
aside a transfer of proj)orty niaole by the guardian of a minor. A 
ti’ansacllon can be set aside l)y a person only if it is binding on 
him unless and nritil it is set aside. Hence, tlio Article? only af)])lies to 
cases wliere tlio transfer by the guardian is binding on the ward till 
it is set aside. But, where a transfer by the guardian is void ah 
initio or is otherwise not binding on ])laintiff, it need not iind cannot 
be sot aside. In such cases, therefore, tlio Article does not apply. 
Th(3 ward can, in sucii cases, sue for a declaration that the transfer 
does not alfect his interests or, if the transferee is in possession, the 
ward can sue for possession treating tlio ti’ansfor as a nullity and 
such suit will he governed by Articles 120, 142 or some other Article.^ 

Article 44 — Note 1 

1. (1866) 1 Agra 180 (181), Iradut Khan v. Dchee Dual. (Casi' aiuEr Act of 1859 
— Limitation was 12 years from the date of the cause of action.) 

‘L (1906) 28 All 80 (32) : 1905 All W N 170 : 2 All L lour 507, Abdul Rahman 
V. Sitkhdayal Singh. (Lease — Art. 44 did not apply.) 

(1883) 5 All 490 (491) : 1883 All W N 64, Raviansar Pandey v. Jiaghnbar 
J ati. 

(1907) 30 Mad 393 (395) : 2 Mad L Tim 351 : 17 Mad L Jour 220, Madmjula 
Lntchinh v. Palli M tiJchalingn. (Transha: of plai iitil'f’.s iutcrest as 
, mortgagee is “sale” within Art. 4,4.) 

Note 2 

1. (1920) AIR 1920 Mad 598 (601) : 43 Mad 436 : 56 Ind Cas 519, Naramniha 
Rao V. Pay anna, 

(1917) AIR 1917 Mad 254 (255) ; 33 Ind Cas 436, Sani Kommu v. Andra 
Narayya. 


Other Topics 

Alienee in possession — Suit not lirought by ward— Ward’s right to property 

barred under Section 28 ... ... ... ... See Note 2 

Article does not l)ar defence ... ... ... See Note 2, Ft. 3 

Execution sales — Applicability ... ... See Note 4, Ft. 7 

Guardian includes natural guardian ... ... Sec Note 5, Ft. 4 

Manager of joint Hindu family or karnavan of a tarwad is not guardian ... 

See .Note 5, Pts. 2, 3 

Principle of Section 6 is applicable to Article 44 ... See NcUc'. 7, Pts. 7 to 9 

Suit by assignee or legal represoutativo with ward as co-plaintilT — Applicability 
of .Article ... ... ... ... See Note 7, Pts, 3, 6 

Suit for declaration and injunction — Substantially ori<^ for setting aside 

See Note 2 F-N (2) 

Suit to set aside decree based on compromise — Article, not applicable 

Se.e No hi 4, Ft. 4 

Transfer void ah initio — Article, does not apply ... See Note 2, I’t. 1 ; 

Note 3, I’ts. 5 to 7 
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Bat, where tli(3 alienation is binding on tiie ward till it is set 
aside, tlie Article applies to the case and a suit to set aside the 
alienation must be brought within the period prescribed by this 
Article. Where the alienee is in possession of the proj)erty by virtue 
of the transfer, the ward cannot recover the property till the aliena- 
tion is set aside. Hence in such cases a suit for possession of the 
pro])erty by the ward is also governed by this Article though the 
Article refers in terms only to a suit to set aside a transfer of i)ro- 
jjerty. The result is tliat if no suit is ])roug]it for the recovery of 
the ]U‘ 0 |)erty within tlie time {)rescril)od by this Article, the ward’s 
riglit to tlu^ propei ty itself will be extinguislied under Section 28.^ 


(1R98) 2‘2 Bom 1 (4, 5), •hiipnoJiandas v. Pallonjee Pduljee. 

(1929) A I K 1929 Bctio BSr. (188) : 59 Ijom BOO: 115 Ind Gas 405, Farashram 
V. Tjaksh.Pni Fai. (Where certain Itaises ('xeeuted liv the guardian were 
held to h(.'. void a.s ('on.stitiiting a clog on the equity of redeu’iption : 
held, that a suit to set aside the Iciase.s was not gcwenied hy Art. 44 of 
the Limitation .Act.) 

(1928) A i K 1928 Nag 202 (20B) : 107 J.]id Gas 897, Maroii Surynbhan v. 
llaiinant Jiao. (Transfer of syes siiccciisionis.) 

(1991) A I R 1931 Ma.d 45 (4.6) : 54 Mad 352 : 129 Ind Gas 245, Sohhanad.ri 
Ayparao v. Vexkoha Jdinta Jiao. 

(1935) A I R 1935 All 417 (418) : 157 Ind Gas 118, Tihagwan JJass v, Kashi 
JO'asad. 

(1915) A I R 1915 All 113 (113) : 27 Ind cas 087, ICalyan Singh v. Pitanihar 
Singh. 

(1921) A T R 1921 Gal 572 (573) : 02 Ind Gas 428, Laloo Karihar v. Jagat 
C h a n d ra. S h a- h a . 

(1913) 19 Ind Gas 235 (235) : 1913 I‘un Re No. 15, Uttmn Singh v. Barkat 

Ah. 

(1915) AIR 1915 Mad 1190 (1197, 1198) : 29 Ind Gas 1:39 Mad 456, 
N ara.yanan v. J.atkshunianaii ('Jictfiar. 

(1894) 1891 Bun Re No. 50, Jikai Asa JUtrn v. Attar Singh. 

(1911) 9 Ind Gas 377 (378) (Gal), Sham Chandra v. Godadhar Mandal. 

(1908) 35 Gal 551 (500) : 35 ind App 98 : 10 Bom I. R 590 : 5 Ah L Jour 290 : 
12 Ga] W N 502 : 7 (hi) L lour 528 : 14 lUir L R K)8 : 18 Alad L 
lour 277 ; 4 ATa.d L I’ini 12 : 4 Low' .Ihir Ru] 200 (P C), Petherperti- 
nud Ghetly v. Muniandy Servai. 

(1909) 1 Ind Gas 515 (545) : 1909 Bun Re No. 28, Sardar Shah v. Haji. 

(1929) A 1 R 1929 Mad 313 (318) : 118 Jnd Gas 481, Jlamas'wa.nii v. Govind- 
anottal. 

[Nee (1900) 23 Mad 271 (279) : 27 Ind App 09 : 4 Cal W N 329 ; 10 
Ahid L Jour 29 : 2 Bom L R 597 : 7 Sar 071 (P C), Gnana^ 
samhnndn J'^aaniara. Sannadhi v. Vclu Pan dararn . (The deci- 
sion of the Privy Council in this case in which it held that an 
alienation of a religious QUiee hy the guardian of a minor was 
void ah iridin a,nd at the same time held that the minor’s right 
'Was lost under S. 28 hy his failure to sue within the period of 
three years under this Article, is not clear.] 

also (1907) 34 Cal 329 (333) : 34 Ind App 87 : 9 Born L R 002 : 
11 Cal W N 424 : 5 Cal L Jour B84 : 2 Mad L Tim 133 ; 17 
Mad L Jour 154 : 4 Ah L Jour 329 (P C), Bijoy Gopal v. 
Krishna Mahishi Dehi. (Transfer by Hindu widow — Transfer 
is voidable in tlie sense that reversioner nuiy ratify it — But 
i-eversioner is entitled to ignore it and sue for possession.) 

(1884) 6 Ah 200 (262) : 1884 Ah \V N 73, Ikram Singh v. Intizarn Alii] 
2. (1932) A I R 1932 All 108 (109) : 53 All 738 : 136 Ind Gas 71, Bam Charitier 
V. Snraj Teli. 
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But, where the ward continues in possession notwithstanding 
the transfer and the transferee sues him for possession, the ward can 
resist the suit on the ground of the transfer being liable to be set 
aside at his instance, althoiigli tlie period laid down by this Article 

(1929) A 1 K 1929 All 879 (BSl) ; 122 Iiid Oas GSO : ^2 All 110, Diychand v. 
Munni Jjdl. 

(1920) A 1 K 1920 Ikmi 1 (0) : 44 Dom 742 : 58 liid Cas 257 (F D), Fakir- 
ap'pa Livianna v. Tjiiinanna Mahadu. (Oveiruliiif:^ A I B 1915 
Bom 192.) 

(1921) A I R 1924 Bom 172 (178) ; 81 lud Gas 678, Shivbampa Nmgappa v. 
Balapa ]]i(.sa,p<i . 

(1920) A 1 R 1920 Cal 776 (777) : 59 Iiid Gas 589, Brojendra Ckandra Sarnia 
V. BroHiimia Kumar Dliar. 

(1919) A 1 R 1919 Cal 401 (404) : 52 Did Gas 269, Kanok Da^i v. Srihari 

(1917) A I R 1917 Gal 610 (611) : 84 ind Gas 188, Krishna Dhonev . Ilkagaban 
Cha.ndra. 

(1914) A I R 1911 Gal 825 (826) ; 24 Ind Gas 110, Manmaiha Nath v. Khiro- 
dhar Ghosh. 

(1911) 9 Ind Gas 377 (380) (Gal), Sham Chandra v. Godadhar Mandal. 

(1898) 3 (Jal W .N 278 (279), Safish Chaoulra.- Guha. v. ('ha.nd.ra Kant Biine. 

(1923) A 1 R 1923 Lah 254 (254) ; 70 liul Gas 984, Jagat Singh v. Balaga 
Singh, 

(1921) A 1 K 1921 Lah 25 (26) : 61 Ind Gas 381, Tara> (■hand v. M nrli Dhar. 

(1913) Blind Cas 235 (235) : 1913 Pan Rc No. 15, JJtiani Singh v. Barkat 
AU. 

(1925) A I R 1925 Lah 619 (620) : 6 Lah 447 : 89 Ind Cas 602, Lahha Mai v. 
M ah'ilc Bain. 

(1891) 1891 I’un Ro Non 57, Ghnlam Bastil v, Ajab GuL 

(1904) 1904 l‘ini Re No. 23 (p. 395) : 1904 Pun Jj R No. 107, MoU Singh 
V. Ghasiia Singh. 

(1902) 1902 Pun Re, No. 19 (p. 705) : 1901 Pun h R No. 183, Said Shah 
V. Abdallah Shah. 

(1936) AIK 1936 Alad 346 (346, 347) : 161 Ind Gas 797 : 59 Mad 549, 
A.n kail! rna v. Kainrsliiraranima. 

(1935) A I R 1935 AT.ad 1 (2) : 154 Ind Gas 616, Ankamnia v. Kameshwa- 
ra.iitma. 

(1929) A I K 1929 Alad 668 (669) ; 119 Itid Gas 38, Daraisivamif Ileddiar v. 
Thangavelu M udaliar. 

(1929) A 1 R 1929 Alad 313 (318) : 118 Ind Ckis 481 Baniasinamy v. Govind- 
animal, 

(1931) A 1 R 1931 Alad 45 (46) : 129 Ind Gas 245 : 54 Alad 352, Sohhanadri 
Appa Bao V. V ('iikata Bania Bao. 

(1921) A I K 1921 Alad 425 (425) : 62 Ind Gas 030, Arumitgam Pillai v. 
Ba, -} ui yadi a n A. rn b alann . 

(1918) A I R 1918 Aiad 724 (72(») : 41 ATad 102 : 40 Ind Gas 664, Kanda.sariuj 
Na.'ickeri v. Irusappa Naickrii, (If f.}ior(.!afl.'er the ward ousts the 
transferee from posscs.sion aaid the latter sues the ward for posses.sioii, 
he eaainot resist th('- suit.) 

(1918) A 1 K 1918 ATad 487 (489) ; 42 l7jd Gas 939, Satyalakshmi Narayana 
V. J agannadham . 

(1918) A I R 1918 ATaai 19 (20, 21) ; 45 Ind Gas 867 : 41 ATad 650, Mvrajalli 
llunia V. Baniasivanti ChGli. 

(1915) A IR 1915 Alad 1055 (1055) : 28 Ind Gas 704, Suryanarayann. v. 

• N (tray ana S'lram y . 

(191G) A 1 K ,1910 Mad flOO (.302) : 19 Ind Cas .590 : 38 Mad 321, Rajah of 
Banina d. v. ArunachaUani Cheftiar. 

(1912) 15 Ind Cas 365 (366) (Mad), Sivavadivchi Pillai v. Ponnanimal. 

(1886) 1 C P L R 75 (76), Sitarani Sadashco v. Nihi Patel. 

(1914) AIK 19l4 Oudh 838 (.339) : 17 Oudh Cas 52 : 23 lud Cas 406, Ml. 
Sheonatha v. Sheoraj Singh. 


Article 4i 
Note 2 
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Articlo 44) 
Notes 
2—3 


for a suit by him may have expired.^ The reason is that the Limi- 
tation Act does not bar a defence. Nor is the right of the ward 
affected by Section 28, as that Section does not apply to a person 
wlio is in possession and consequently has no occasion to sue for 
possession.'* 

As to the case.s in which an alienation by the guardian is binding 
on the ward till it is set aside, see Note 3, infra. 

Where a ward sues not to set aside a sale by his guardian but for 
redemption of the jiroporty on the ground that tlie alleged sale is 
only a mortgage, this Article has no application.^ 

3. What transfers by guardian are binding on ward unless 
and until set aside. — It has been seen in Note 2 that this Article 
only applies to a transfer which is binding on the ward till it is set 
aside. The question therefore arises under what circumstances a 
transfer effected by a guardian is binding on the ward unless and 
until it is set aside, A transfer by the guardian under the following 


[See (1900) 20 Marl 271 (279) : 27 Ind App 69 : 4 Cal W N 329 : 10 
Mad l.i dour 29 : 2 Boui L K 597 : 7 Sar 071 (F 0), Onanasam- 
handa Paiuhira Siinnadhi v. Vela Paridararu . (The dnoisiou 
of the lh*ivy Cuuncil in this ease iti ^\hjch it helrl that aii aliena- 
tion of a relij^ious (.‘Aice by the guardian of a minor was 
void ah i)iili() :ind. at the same time held that the minor’s 
right was lost under Section 28 by liis failure to sue within 
the period of thr(*o yentrs under this Article, is not clear.)] 

[See also (1888) 15 Ga,l 58 (65) : 14 Ind App 148 : 5 Sar 92 : 12 Ind 
Jiir 9 : R A d 99 (P C), Jaaki Kumar v. Ajit Slaijh, 

(1902) 25 Bom 337 (351, 352) : 27 Ind App 210 : 5 Cal W N 10 : 2 
Bom L R 927 : 10 Mad L Jour 368 : 7 Sa,r 739 (1^ C), Malkar^ 
jitn V. Narhari. (Court sab^ not held without jurisdiction — 
Nt>t voidalde — Mvi.st be set aside.) 

(1885) 12 Cal 69 (74, 75), Paghuhar Df/al Sahu v. Bhikyalal Missar, 
(1924) A 1 R 1924 Cal 1008 (1009) ; 83 Ind Gas 1040, Uma Charan 
Chakravarthi v. Guiram Pag. (Suit for declaration and injunc- 
tion — Sul.)staniia1Iy one for s(?tting aside.)] 

3, (1923) A T R 1923 Lah 247 (247) : 70 Ind Cas 906, Chauhar v. Mansha 
Singh. 

(190<)) 30 Bom 395 (408) : 8 Bom L R 296, Minalal v. Kharsetji, 

(1890) 14 Bom 222 (227), J [argovindas Lakskynidas v. Bajihha% Jijibhai, 

(1904) 28 Bom f>89 (642) ; 6 Bom E R 592, Banganath Sakharaiu v. Govind 
Naramvu. 

(1916) A X R 1916 r.ah 229 (230) : 32 Ind Cas 485 : 1916 Pun Re No 1, 
(Tokalchand v, Niadar Mai. 

(1916) A I R 1916 IMad 350 (352) : 10 Ind Cas 596 : 38 Mad 321, Rajah of 
Rainnad v. ArunachalLa.m Ckettiar. 

(1919) A I R 1919 Mad 650 (052) : 48 lud Cas 856 ; 42 Mad 36, Ghi7i7iaswamy 
Rcddi V. Krish.)iasiiuuny Reddi. 

(1917) A I R 1917 Mad 190 (191) : 34 lud Cas 488, Thif'uveiikata v. Seshadri. 

(1907) 30 Mad 169 (178) : 17 Mad L Jour 19 : 2 Mad h Tim 4{F B), Lakshmi 
Doss V, Roop Laul. ^ 

4. (1894) 17 Mad 255 (256, 257), Oir v. Simdara Paaidia. 

(1923) A I R 1923 Lah 247 (247) : 70 Ind Cas 966, Chauhar v . M aTtsha Singh. 

(1930) A I R 1930 All 858 (859, 860) : 52 All 979 : 132 Ind Cas 21, Mohamed 
Raza Ahonad v. Zahoor Ahmad. 

5. (1924) A I R 1024 Bom 172 (173) : 81 Ind Cas 673, Shwbasapa Ningappa v, 

Balapa Basapa. 
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circumstances has boon held to be one which will be binding on the 
minor till it is set aside : — 

1. A transfer of property by a certificated guardian without the 

permission of the Court. ^ 

2. A transfer of property by a certificated guardian with the 

permission of tlie Court where such permission has been 
obtained by fraud or misrepresentation.^ 

3. A transfer of property by the natural guardian of a minor in 

excess of his powers as such guardian, i. e. in the absence 
of any legal lu^'.cessity or other justifying cause for such 
transfer.^ 


Note 3 

1. (1926) A I K 1926 Oudh 88 (92, 94) : 89 Ind Gas 69, Mohan Lai v. Mtiham- 

mad AdiL 

(1930) A I R 1930 All 868 (859) : 52 All 979 : 132 lod Cas 21, Mohamed Raza 
Ahmad v. ZaJioor Ahmad, 

(1932) AIR 1932 AM 108 (109) : 53 All 738 : 130 Ind Cas 71, Ram Charitter 
Misir V. Siiraj Tcli. 

(1919) AIR 1919 Cal 404 (404) : 52 Ind Cas 269, Kanok DaM, v. Srihari 
(roswaini. (A sale by a certificated gnurdian of a minor not in 
accordance with the Court’s sanction is voidable, but it is good until 
it is a.void<Kl.) 

[See however (1931) A I K 1931 Cal 131 (132) : 58 Cal 128 : 130 Ind 
Cas 273, N (tijendra- Nath (ihash v. Mohim Aluhan Jk):e. (Sale 
by guardian without sanction is va.fidable, but ma'd not lie 
avoided liy .szc/7. It may 1)0 avoided liy executing another sale 
w'ith poiniission. It is sul)Jiiitted that tills is not corriict. A 
party to a \nidablc. transaction can avoid it only liy a suit 
!)ronght fur the purpose. See (1916) AIR 1916 iMad 350. 
Sec also Notes to Art. 91 infra.)] 

2. (1932) AIR 1932 All 108 (109) ; 53 All 738 : 136 Ind Cas 71, Ram Charitter 

M'lsir V. Suraj Teh. 

(1915) A I R 1915 Bom 132 (133) : 33 Ind Cas 441, Anandappa v. Toiappa. 

8. (1929) AIR 1929 All 879 (881) : 122 Ind Cas 680 : 52 All 110, Dip Chnnd v. 
Munni Lai. 

(1920) A 1 R 1920 Uoni 1 (6) ; 4 i P.otu 742 ; 58 Ind Cas 257, Fakirappa v. 

Lumanna. (OverruJi ug A J It 1915 T'oin 132.) 

(1918) A 1 U 1918 Bom 180 (180) : 46 Ind Cas 22 : 42 Born 626, Laxmava v. 
Rachappa . 

(1924) A I R 1924 Cal 420 (422) : 81 lud Cas 680, Frohlad Chandra Chow- 
dhnrij v. Rarusaran Choivdhnrij. 

(1920) AIR 1920 Cal 776 (777) ; 59 liid Ca.s 589, Brojendra Chandra Sanaa 
V. Prosuoina Kumar Dhar. 

(1019) AIR 1919 Cal 404 (404) : 52 Ind Cas 269, Kanok Dasi v. Srihari, 
(1917) AIR 1917 Cal 010 (611) : 34 Ind Cas 188, Krishna Dhone v. Bhaga- 
wa.n Chandra. 

(1911) ) Ind Cas 377 (380) (Cal), Sham Chandra v. (lodadhar Mandal. 

(1928) AIR 1928 Lah 115 (116) : 9 Lah 33 ; 103 Ind Cas 365, Khushia v. 
Faiz Mahomed Khan. 

(1925) A 1 R 1925 Lah 619 (620) : 6 Lah 44 7 : 89 Ind Cas 602, Labha Mai v, 
Malak Ram. 

(Ifr35) A I R 1935 Mad 1 (2) : 154 Ind Cas 616, Ankannna v. Karnes- 
loaranima, 

(1929) A I R 1929 Mad 668 (669) : 119 Ind Gas 38, Doraisamy Reddiar v. 
T h an gavel ii M u da li ar . 

(1929) AIR 1929 Alad 313 (318) : 118 Ind Cas 481, Ramaswarny v. Govind- 
ammal. 

(1928) AIR 1928 Mad 42 (43) : 106 Ind Cas 863, Surrayya v. Suhbarnma^ 


Article 4^ 
Note 3 
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Article 4^4 
Note 3 


4. A transfer of property by the natural guardian which has 
boou) induced by fraud or undue influence.^ 

The following transfers are void and hence not within the scope 
of this Article : — 

1. A transfer of property whicii is vitiated by want of consider- 

ation/^ 

2. A transfer of property which is compulsorily registrable but 

is not registered/ 

(1921) AIR 1921 Mad 425 (425) ; 62 Xnd Gas 630, Aru7}i7igam .Pillai v. 
1 'and iqa m A m h ilam . 

(1920) A I R 1920 Ma-d 208 (208) : 43 Mad 433 : 55 Ind Cas 655, Kadiri Mas- 
flam J\.()irfli('r v. Kpqmnmall. 

(1918) A I K i9J8 Mad 724 (726) ; 41 Alad 102 ; 40 Ind OaK 664, Kandasarny 
Naicken v. f i^umppa Na.ickcn. 

(1918) AIR 1918 Mad 487 (489) : 42 Ind Gas 939, Satjjalahshmi v. Jagan- 

')ia,dlin.ni. 

(1916) A I R 1916 Mnd 1207 (1207) : 31 Ind Cas 811, V (dlaaj7(Aham Pillai v. 
J-'arn null N nick or . 

(1915) A I R 1915 Mad 1055 (1055) : 28 Ind Gas 704, Suryanarayana v. 
N ara yana sinaniy. 

(1915) A I R 1915 Mad 296 (301) : 38 Mad 867 : 24 Ind Gas 120, Muthu- 
kuninra v. .bithoneiy 

(1922) A 1 R 1922 Nag 201 (207) : 66 Ind Gas 303 : 17 Nag L R 183, Kholhu 

V. BolsDigh. 

(1900) 23 Alad 271 (279) : 2 Rom L R 597 : 4 Cal W N 329 : 27 Ind App 

69 : 10 Mad L Jotir 29 : 7 Sar 671 (P G), (rnanasainhanda v. Vein 

Pandaram. ('Ilni dooision of tlio Privy Goiuu'il in tliis cm, so in which 
it held that tlio alienation by the guardian was void ah initio l)Ut at 
the saino time held that the minor’s right was lost undea’ S. 28 by his 
failiiri? to sue within tlie period of throe years iuid(a* Giis Article, is nob 
clear.) 

(1936) \ I R 1936 Mad 914 (914) : 165 Ind Gas 656, In re A.nnia Pillai. 

(Suit by ii brother in a joint Hindu family o7i l)chalf of himsedf and his 

iTiinr)r Ivrothers bo set aside; an aliernition of the joint family property 
bv their mothe-r during their minority — Suit governed by S. 7 and 
Art. 44.) 

[See also (1926) AIR 1926 Alad 46 (49) : 88 Ind Gas 967, Deivachila 
Aiyangar v. Jtagknpaf hi Vcyikatacliariar ,] 

See also e:{,ses in Ni)tc 2 Foot-Note (2). 

[But see (1897) 7 Alad L 4 our 131 (134), KamaJeshi Nayahan v. 
li'imnsfiniy Naicken. (d’ransfer need not be sob aside before 
suing for possession.) 

(1891) 14 Mad 26 (28), JJ nni v. Kiinchi Amina. (Do.) 

(1916) A I R 1916 IMad 350 (362) ; 19 Ind Gas 596 : 38 Mad 321, Rajah 
of Raninad v. Arunachallam Chetiiar. (Dc;. — I’er Sadasiva 
Aiyar, d . —Oinfer.) 

(1916) A T R 1916 Sind 53 (54) : 35 Ind Gas 551 : 10 Sind L R 38, 
Gehmial Dyalrnal v, Karmonvial Siroomal, (Do.) 

(1908) 11 Ovirlh Gas 346 (351), Balbahaddar Singh v. Jowahir Singh, 
(Do.) 

(1910) 5 Ind Gas 585 (586, 537) : 32 All 392, Bechan Singh v. Kamta 
1^0 r shad. (Do.) 

(1890) 14 luom 279 (281) ; 1889 Bom P J 311, Bhagrant Oovind V. 
K ondi M a h ndn. (I )o . ) 

(1925) A 1 R 1925 Mad 990 (991): 85 Ind Gas 546, Janakiv. Govindan, 
(Do . — Oh iter.) 

(1880) 5 Gal 363 (370) : 5 Cal L R 374 : 5 Ind Jur 200, Sikher Chund 
V. D/ilhufi y Singh. (Do. — Case prior to Act of 1877.)] 

4. (1905) 28 ATad 423 (424), Hanga Heddi v. Narayana Reddi, 

5. (1911) 9 Ind Gas 377 (379) (Gal), Sham Chandra v. Godadhar Mandal. 

6. (1917) AIR 1917 Mad 254 (255) : 33 Ind Ca.s 436, Veligonda v. Narayya, 
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3. A transfer of property which is vitiated by fraud on the law 
of registration. 

4. “Transfer of property/* — The Article does not apply 
unless the transaction impeached is a transfer of property by the 
guardian.^ But the Article is wide enougli to include any transfer 
of property/ 

In the undermentioned case'^ it was observed that this Article 
a])plies only where possession is also transferred to tiie alienee and 
that it wall not ap[)ly to simi)le mortgages where ju)ssession is not 
transferred. It is submitted that this vieav is not correct. 

A suit to set aside a decree based on a com])romi.se entoi'ed into 
by tlie guardian of a minor is governed not l>y this Articlci Imt by 
Article 120.'^ But, where the compromise involves a transl'ei: of 
pro[)erty, it lias been held that tlie minor must sue for tlie recovery 
of the proi)orty within tlireo years of his attaining majority.*' 

Whore the subject-matter of the transfer is not tlie jiropei'ty of 
the minor at all, tlie Article does not a]>}>ly. ddius, wliere tlie guar- 
dian purpoi ts to transfer property in whicli the minor lias no present 
interest at all, the Article does not a.))]>lyd’ 

7. (1920) A 1 R 1920 Mad 598 (001) : 48 ]\lad 480 : 50 lud Ca.s 519, JdarasPiiha 
V. Papanna. 

(1931) A T K 1931 Mad 45 (40) : 129 Ji.d Gas 245 : 54 IMad 352, Sobhanadri 
Appa Pan v. Venkata Pama Pao. 

Note 4 

1. (1932) AIR 1932 P C 81 (87) : 59 IihI Ap]) 74 : 13G Tnd C;«.s 454 : 54 All 93 

(P C), (Ihulani M uhamviad v. (Ptularn. .Uussa-in. {Held, eii (‘uiistruo 
lion of docurnciit executed by tPe mother, the legal guardiini, that 
there was no transfer of property.) 

(1918) A 1 R 1918 Mad 724 (727) : 41 ]\Iad 102 : 40 lud Gas 004, Kandammy 
V. Irnsajipa. (Suit to retrover properly not eovca’ed by the transfe.r ly 
the guardian — Article docs not apply — Alother transl'erring as guardian 
of A — Aloiher enceinte at th<‘. time of transfer — Transfer does not 
operate cm share of son subseqn.'ntlv l>orn and latter iit;ed not sue 
within three year.s of at4;aining majority.) 

(1921) A 1 R 1921 Mad 553 (554) : 01 Ind Ga-s 702, Venkata Peddi v. Knppii 
Peddi. (Assent to partition is jiot tra.nsfer.) 

2. (1907) 30 Mad 393 (395) : 2 Ma-d L Tim 351 : 17 Mad L Jour 220, M adtigula 

LatcJiiah v. Pall j^ ^fulAinilhupi . (Transfer of plaintin’s interest as 
mortgagee is within the Arti(d(!.) 

(1918) A I R 1918 Nag 20 (21) : 15 Nag T. R 55 : 51 Tnd Gas 913, ViUiu v. 
Devidas. 

(1915) AIR 1915 Mad 290 (301) ; 38 Mad 8G7 : 24 lud Gas 120, Mnfhu- 
liumara v, Anthnneif. (rjease.) 

(1913)20 Ind cas 275 (278) : ' 10 Oudh Gas 119, Md, Masato v. AzauUah 
Khan. 

[See also (1909) 3 Ind Cas 51 (52) : 5 Nag L R 97, (Jam pat v. 
Trimhak.] 

3. (1930) AIR 1930 All 858 (859) : 52 All 979 : 132 Ind Cas 21, IMd. Paza 

B Ahmad v. Zahoor Ahmad. 

4. (1922) A I R 1922 Lah 160 (107) : 2 Lab 164 : 02 Ind Gas 794, JUa Singh 

V. Man Singh. 

5. (1924) AIR 1924 Lah 427 (428) : 77 Ind Cas 588, Thi Paj v. Khcavsi. 

6. (1928) AIR 1928 Nag 202 (263) : 107 Ind Cas 897, Maroti Surynhhan v. 

Raiwant Pan. 

(1930) AT R 1930 Oudh 82 (83) ; 128 I, C. 72, Iqbal Narain v. Bankey Lai. 


Article 44 
Notes 
3<^4 
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Article 44 
Motes 
4—8 


This Articlo cloos not apply to sales in execution!^ Article 12 
applies to such sales. 

8. Transfer must be by guardian. — The Article only applies 
where the. transfer has been by the guardian of the minor. A 
transfer of property belonging' to a minor made by a person who is 
not his guardian is not within this Article.^ 

Wlioro the manager of a joint Hindu family alienates co-parce- 
nary property and a minor member of the family seeks to avoid such 
alienation, the case does not fall within this Article. The reason is 

7. (1918) AIR 1918 Eah 182 (188) : 43 Iiul Gas 712, Pala Singh v. llarnavia. 
(1020) AIR 1920 Lah 417 (418) : 55 lud Cas 883 ; 1 Lah 27, Imam Dm v. 
Pur an Chand. 

(1894) 17 Mad 310 (324) : 4 Mad L Jour 152, Chokka Talcvar v. Sivasubra- 
rnaniya Pillai. 

[But see (1917) A I R 1917 Upp Bur 12 (13) ; 30 Ind Cas 3 ; 2 Upp 
Bur Hul IK), Ma Nge Ma v. Ma Shwe Ilyiit.] 

Note 5 

1. (1912) 13 Ind Cas 97G (978) : 34 All 213 : 39 Ind App 49 : 15 Oudh Gas 4.9 
(P C), Mata Dm v. AJuned Ali, 

(1929) A I K 1929 Ail 879 (881) : 122 Ind Oas 080 : 52 All 110, Dq) Chand v. 
Muni Lai. 

(1925) A I K 1925 All 30 (30) : 78 Ind Cas 1024, Ganeslu Lai v. Nobin 
Chandra. 

(1888) 1888 All W N 250 (2')7), Siico Sahai v. Md. Akkari. 

(1888) 1888 All W N 152 (153), GajeAin Prasad v. Dharam Dat. 

(1915) A I R 1915 Boin 150 (lull : 33 Ind Cas 444, Dalappa Dundappa v. 
Chanbasappa S hivl i. n gappa . 

(1930) AIR 1930 Cal 748 (749) : 132 Ind Gas 150, Krishnadhari v. Brojcn- 
dra Nath.. 

(1921) A I R .1921 Cal 572 (573) ; 02 Ind G.is Laloo Karikar v . Jagat 
Chandra Saha. 

(1924) A I R 1924 Cal 1008 (1009) : 83 lud Cas 1040, Uvia Charan v. 
Guirain Bag, 

(1935) AIR 1935 Bah 924 (025, 920) : 100 Ind Cas 557, Naioab v. Lachman 
Singh. 

(1925) AIR 1925 Lfih 239 (239) : 81 Ind Gas 923, Sadullah v. Sulenian, 
(1925) AIR 1925 Lah 019 (020) : 0 Lah 4.47 : 89 Iiid Cas G02,Labha Mai v. 
Mai ah Ram. 

(1021) AIR 1921 Lah 25 (20) : 01 Ind Gas 384, Tara Chand v. Alurli Dhar, 
(1910) A IK 1910 Ball 247 (248) : 33 Ind Gas 943 : 1910 Pun Re No. 83, 
Sajjad Ali v. Muhanniiad Zidjilcar Ah Khan. 

(1912) 10 'ind Cas 847 (848) (Lab), Riipa Shah v. Ir.di,ad All. 

(1909) 1 Ind Cas 545 (545) : 1909 Pun Re No. 28, Sardar Shah v. Haji. 
(1892) 1892 Pun Ihi No. 135, Gkaridu Lai v. Anant Ram. 

(1930) AIR 1930 Mad 884 (885) : 105 Ind Cas 287, I^onnaimnal v.- Gornathi 
Animal. 

(1929) AIR 1929 Ma-d 110 (113) : 117 Ind Cas 731, Ghinna Alagu Perwnal 
V. Vinayagaihanimai, 

(1915) A I R 1915 Alad 059 (000) : 20 Ind Cas 179 : 38 Mad 1125, Thayammal 
V, Kuppanna Goandan, 

(1912) 17 lud Cas 4. (5) ; 80 IMad 575, Ganapathi Iyer v. Sivamalai. (Suit by 
legatee to recover properties alienated by executor of will — Articfe does 
not apply.) 

(1898) 22 Bom 1 (4, 5), Jugnwhandas v. Pallonjee. (Do.) 

(1920) AIR 1926 Oudh 88 (94) : 89 Ind Oas 0*9, Mohan Lai v. Mohamed 
Adil, 

(1910) A I R 1916 Pat 323 (323) : 34 Ind Cas 85 : 1 Pat L Jour 188, Baja^ 
Ali V . Wazir Ali. 
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that the manager of a joint Hindu family is not the guardian of 
the minor members tljoreof.^ 

Similarly, the Article does not apply to an alienation of tanvad 
property by the karnavan of a Malabar tarvmd.'^ 

A transfer made by tlie guardian of a minor not as the property 
of the minor but as Ids own is not within tins Article. 


2. (1915) A T R 1915 All IIH (lia, 114) : 27 Ind Cas (i87, Koljfan Singh v. 

Piiainbar Singh. 

(1903) 25 All 407 (4li3) ; 80 Tial App ir»5 : 5 Rotn L R. 478 ; S Sar 188 ; 7 Cal 
W N 081 (P G), (iharib-iniah v. Khalnh Singh. 

(1984) A 1 R 1984 Dom 284 (240) ; 151 Jiid Gas 10-,18, J ! amnanfappa v, 
Dwndappa. 

(1925) AIR 1925 Born 872 (372) : 87 laid Gas 721, Dnyanu v. Vishnu. 

(1906) 80 Boin 152(154) : 7 Dom E K 809^ iMiidaji Lfixiinuin- v. Al ant/iiiii Bai. 
(1919) AIR 1919 Gal 164 (155) ; 49 Ind ('a.s 118, Aftabnddin v. Biokask 
Ch under. 

(1934) A 1 R 1934 Lali 601 (602) : 152 Ind G;is 688, Kaka v. Faqir ('hand. 
(1922) A I R 1922 Lah 386 (887) : 68 bad Gas 78J, Sunder v. Shiavian. 

(1915) AIR 1915 Lah 200 (201) : 29 Ind Gas 199, liadJiu Bain v. Mohan 
Singh. 

(1925) A I'R 1925 Alad 798 (794) : 86 Ind Gas 284, Veernsarny Baidu v. Siva 
Crurunatha Pillai. 

(1921) A I R 1921 Mad 658 (554) : 61 Ind Gas 76)2, Venkata Bcddi v. Euppa. 
(1921) j\ 1 R 1921 Mad 425 (426) : 62 Ind (’as ()80, Ar u inugavi Pillai v. 
Pand/igani AnibaUmi. (Wliefn the property alif'iiated is (‘xclnsivo 
property of minor, hut the guardian wlio is the fatiier of the minor 
also joins in the deed in his piTsonal c*a])acity hy wav of re-assn ranee 
to the iilienee, the transactioji falls within tliis Artic-le.) 

(1918) A I R 1918 Mad 1088 (1089) : 40 I]id Gas 418, Thirupathi Bnju v. 
Venkataraju. 

(1918) AIR 1918 Mad 178 (179) : 44 Ind Gas (305, Ganesa Iyer v. Aviirtha^ 
mrn/ti (Adai/ar. 

(1915) A I R 1915 Mad 1064 (1065) : 27 Ind Gas 695, Kaihogmaiwal Thevan 
V. Banialinga, Thevan. 

(1914) A 1 R 1914 Mad 698 (700) : 24 Ind Gas 246, Kunhanna Slielty v. 
Timniaju, 

(1915) A I R 1915 Nag 52 (54) : 32 Ind Gas 242 : 12 Nag L R 12, Am Bam v. 
Bat an Singh. 

(1929) A 1 K 1929 Oudh 284 (284) : 116 Ind Gas 195 : 4 Luck 503, Shea Baj 
V. Ajudhiya. 

(1907) 10 Oudh Gas 367 (371), Safrohon Singh v. Bajarndar Bikrani Singh, 
[See (1915) AIR 1915 Mad 1107 (1110) : 26 Ind Gas 873, Baniasamy 
V . V anamani alai . ] 

[See also (1924) AIR 1924 Bom 417 (418) : 80 Ind Gas 763, Krishna ji 
Sonaji v. Sadanand AJahadeo. 

(1918) A I R 1918 Mad 730 (730) : 40 Ind Gas 145, Appanna Frasada 
Panda, v. Appanna Mahapairo. (Sale of joint family pro 2 )erty 
by mother of minor — Article does not apply.)] 

3. (1891) 14 Mad 26 (28), Unni v. Kunchi Annua, 

(1924) AIR 1924 Mad 607 (607) : 78 Ind Gas 564, Kanna Panikka.r v. 
Nanchan. 

3a(1936) AIR 1935 All 417 (418) : 157 Ind Gas 118, Bhagwandnss v. Kashi 
Prasad, 

(1919) AIR 1919 Mad 105 (105) : 61 Ind Gas 57, A7nmani Animal v.Barna- 
swairiy Baidu. 

(1921) A I iV 1921 Alad 425 (426) : 62 Ind Gas 630, Arumvgam Pillai v. 
Pandigam Auibaknn. 

(1916) A I R 1916 Mad 1207 (1207) : 81 Ind Gas 811, Velayudam Pillai v. 
Perumal N aicker . 

(1937) A I R 1987 Oudh 521 (622) : 171 Ind Gas 187, Mt. BacJuii v. Playat 
Mohaimnad. 


Article 44 
Note 8 
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Article M 
Note 5 


The exj)rossion “guardian** in the Article includes not only a 
certificated guardian but also a riatural guardian.^ 

As to who are natural guardians of a ward, the question depends 
on the ])orsonal law of tlio parties. The undermentioned cases® may 
bo rdbrrod to. 


4. (1920) A i R 1929 All 879 (880) : 122 liid Gas G80 : 52 All 110, Dip Chanel v. 

ATunni Lai. 

(1924) A 1 R 1924 Bom 517 (518) : 7G Ind Gas G8G, Iranqauda Fakirgauda 
V. F ingappa. 

(1920) A I it 1920 Bom 1 (G) : 44 Bom 74.2 ; 58 Ind Gas 257 (FB), Fakirappa 
L^imanna v. Lunianna Alahaclu. 

(1914) A 1 R 1914 Gal 825 (82G) : 24 Ind Gas 110, Manmathannth Mandal v. 
K hirodhar ( i Jiosh . 

(1918) A 1 it 1918 Bom 180 (180) : 4G Ind Gas 22 : 42 Bom G2G, Laxmava v. 
Ibivhnppa . 

(1911) 9 ind Gas 877 (880) (Cal), Sham Chandra v, Gadadhar AJandal. 

(1984) A T R 1984 Mad G05 (G07) : 57 Mad 10G2 : 152 Ind Gas 546, Bayigar- 
eunnial v. Lijdia Kent. (Natural guardian of Ghristian.) 

(1929) A T R 1929 Mad 818 (81G) : 118 Ind Gas 481, lianiasami v. Govind- 
mnimtl. 

5. (1914) A 1 R 1914 V G 41 (42) : 88 Mad 807 : 41 Ind App 814 : 24, Ind Gas 

290 (B (V), Afrs. Aniiie Ficsanl v. Narayaniah. (tlndor Hindu law, 
father is natural guardian.) 

(1921) A I R 1921 All 84G (847) : 48 All 218 : 59 Ind Gas 909, Deba Nund v. 
Anandniam. (Do.) 

(1918) A 1 R 1918 P 0 1 1 (15, IG) : 45 Gal 878 : 45 Tnd App 78 : 47 Ind Gas 
518 (P G), 1 mambandi v. llaji, Mutmddi. (Under Muhammadan law 
(Sunni), motlua* is not natural guardian.) 

(1922) -V 1 R 1922 P G 185 (188) : G8 Tnd Gas 754 (P G), Amha v. Shrinivasa 
Kainaf bi. (Father of Hindu minor niiirried girl ,is not her guardian.) 
(1929) A 1 R 1929 P G 21 (27) : 5G Ind App 21 ; 52 Mad 175 : 114 Ind Gas 17 
(1* (V), Vrjikafappaifi/a v. Nayani Venkata Ranga Rao. (The natural 
fat her of ati adopted son may under certain (ureiimstances be taken to 
h(‘ tlie natural guardian in the absence of any judicial appointment.) 
(18(;7) 7 Suth VV It 74 (75), Soobah Doorgah Lai Jha v. Rajah Ncelanund 
Singh. (Hindu fatdjer cati appoint tostainoutary guardian for self- 
:i,e(Hiir(.^d property.) 

(1905) 29 Bom 851 (855) : 7 Born L It 255, Harilal v. Bai Maui. (Testa- 
mentary guardian h'r joint family property, if can he appointed.) 

(1928) A 1 It 1928 Mad 22G (228) : 108 Ind Gas 529, Ramasamy Pillai v. 
K a S' 7 nn / ha I ycr . ( 1 >o . ) 

(1919) A 1 R 1919 ^iad 104G (1050) : 41 Mad 5G1 : 45 Ind Gas 905 (F B), Chi- 
d.amhara Pillai v. ! Umgasaniy Naicker. (Do.) 

(1928) A 1 It 1928 Bern 8 (18) : lOG liid Gas 79 : 52 Bom IG, Venkataraman 
Mnlvund V. Janardhan Babnrao. (Do.) 

(1914) A 1 R 1914 Bom 800 (801); 21 Ind Gas 850: 88 Bom Mahahleshwar 
Krish.nappa v. Itainchandra ATangeah. (Do.) 

(1921) A 1 R 1921 Mad 182 (184) : 44 Mad 189 : G2 Ind Gas 437, Venkata^ 
ranui Nagarial ha Rao v. Ramayanirna. (Do.) 

(1924) A 1 R 1924 N;ig 854 (858) ; 78 Ind Gas 94G ; 24 Nag L R 8, Qanpat 
Sanihhaji v. ATaha-dco. (Under Hindu law, if there is no father, 
inotlicr is natural guardian.) 

1925) A I ft 1925 Nag 885 (38G) ; 88 Ind Gas 2G8, Shampuri v . RamchandYCi. 
(Do.) 

(1926) A I R 192G Lah G98 (G94) : 98 Ind Gas 514, Tchhar Singh v. Natha^ 
(Do.) 

(1915) A I R 1915 Bom 150 (151) : 33 lud Gas 444, Balappa Dundappn, v. 
Chanabaaappa Shk^alingappa. (Step-mothBr hold not natural guardian 
under Hindu Law.) 
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6, De facto guardian, transfer by. 

Under Hindu Law . — The Article does not apply to a transfer by 
the de facto guardian of a Hindu minor. ^ The reason is that 
the Article applies only to a transfer by the guardian which is 
binding on the tvard till it is set aside, wlieieas a transfer by 
the de facto guardian of a Hindu minor is not such a transfer. 

No doubt th(^ de facto guardian of a Hindu minor is entitled 
to transfer tlie minor’s i)roperty for a valid necessity." It has also 
been iield that a transfer by the guardian without such neces- 
sity is not totally void but only voidable at the o})tion of the 

(1930) A T R 1930 Mud 340 (347) : 161 Ivd Cas 797 : 09 ISlad 049, Ankamma 
V. Kayn(‘y,haivar(imm(L.{\\\ ‘i\\>^\\\ee oi adult c‘ 0 ]):rrc('iH'i‘s, Hindu inothor 
is natural guardian of even joint family pfoperty.) 

(1900) 30 Eoin 15‘2 (105) ; 7 lH:»m L R 809, Bifulaji Laxuiuan v. Mathura- 
ba'i. (Do.) 

(1935) AIR 1935 Mad 1 (2) : 154 Tud Cas 010, Ankannna \ . Kaiiicsjvaraainna 
(I>o.) 

Note 6 

1. (1915) A I R 191,5 Mad 959 (9(10) : 98 Mad 1195 ; 29 liid ('as 179, Thayam- 

mat V. K'Up'panna Kouiulan. 

(1930) A .1 R 1930 Mad 708 (710) : 120 Ind Cits 032, Soriinuthn Thondenian 
V . Perunial A mina I . 

(1928) AIR 1928 Mad 220 (230) : 108 Ind Cas 529, Juemaawaini lAllai 
V. Kasinatha I per. 

(1931) A 1 R 1931 Mad 597 (598) : 133 Ind Cas 773, PurAaithaina Jlatho v. 
Brimd avan a Da^is . 

(1930) A I R 1930 ISTad 884 (880) : 165 Ind Cas 287, Piynri (umu at v. (amiathi 
A inmal . 

(1918) A T R 1918 Nag 20 (21) : 15 Nag L R 55 : 51 Ind Cas 943, Vrihu v. 
David (iHH. 

(1927) A I R 1927 Nag 145 (147) : 99 Ind Cas 1050, Mahadao v. Somaji. 
(1919) AIR 1919 Nag 27 (28) : 63 Ind Cas 397, Satin v. M otriddin . 

(1914) A I R 1914 Nag 75 (77) : 10 Nag ,L R 133 : 26 liid Cas 813, Jlnnen v. 
liajarain . 

(1926) AIR 1926 Nag 124 (126) : 87 Ind Clis .1018, Punjabrao v. Atinarain. 

2. (1856) 6 AToo Ind Apf) 393 (412, 413) : 18 Suth W R 81 (r'oot-Notc) : Scv 253 

(Note) : 2 Slither 29 : 1 Bar 552 (I* C), IPunAtnnaiijHasJaid P(i}ni a v. Mi. 
Babooee Mnnraj Kooniverce. 

(1899) 26 Cal 820 (822, 823) ; 3 Cal W N 770, Mohanund. Mondul v. Nafnr 
M on dul. 

(1926) AIR 1926 Cal 653 (655) : 92 Ind Cas 727, Baiknnfha Nath v. Adhar 
Chandra. (But it is the duty of the da facto giiardiaai to SLitisfy the 
Court that the legal guardian refused to act h.u' the minor ami to j)ro- 
teet his interest and that unless de facto guardian acted for liirn, 
irreparable loss to the minor would have been the; result of inaetiejn of 
legal guardian.) 

(1890) 1890 Pun Ke No, 73, Mastu v. Nand Bal, 

(1922) AIR 1922 Lah 421 (423) : 67 Ind Cas 431, Madan Led v. Labhu 
Pam . 

(1903) 13 Alad li Jour 223 (224), Arunachalla Peddy v. Chidamhara, Paddy. 
(1926) A I R 1926 Alad 457 (457) : 92 Ind Cas 827 : 49 Alad 708, Seeiha- 
raniamrna v. Appiah. 

(1918) A I R 1918 Nag 18 (19) : 49 Ind Cas 246, Somwarpnri v. Gopahtngh. 
(1923) AIR 1923 Nag 230 (233) : 71 Ind Cas 491, Oimpat v. Firm of Bishc- 
sarlal Govmdraiyi. 

(1924) AIR 1924 Nag 354 (355) : 78 Ind Cas 946 : 24 Nag L R 8, Ganpat 
Sambhaji v. Mahadeo. 

(1925) AIR 1925 Nag 134 (135) : 81 Ind Cas 273, Narayan v, Dharma. 


Article 44> 
Note 6 
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Article ii 
Note 6 


ward.^ But;, it would seem that this only means that a transfer 
by the guardian which is not supported by necessity is capable 
of ratification by the minor on attaining majority and not that 
it is binding on him until it is set aside. Hence, the sotting 
aside of the transaction is not a condition precedent to the ward 
recovering the property from the alienee. The ward can treat 
the alienation as a nullity and simply sue for possession of the 
])roperty. Such a suit will be governed not by this Article but 
by Article 142 or Article 144.* 

Under Muharmnadan Law. — A transfer of property by the 
de facto guardian of a Muhammadan minor is void and hence 
the latter is not bound to have it set aside within the period 
prescribed by this Article before he can recover the property 
from the alienee.^ 

(1910) 6 Ind Gas 6B8 (639) : 12 Cal L Jour 586, Adhar Chandra v. Kirtibash 
Bair a gee. 

[See (1882) 1882 Bom P *1 267, MaJiadriji v. Balaji. (A gift of a 
Tinnor’i> immovalde property by th(^ de facia managers thereof 
cannot be regarded as an act of management and the minor 
is entitled to recover it within 12 years of his coming of age.)] 

[But See (1926) A T R 1926 Nag 124 (125) : 87 Ind Gas 1018, Panjab- 
rao V, /Mmarani. 

(1926) A I B 1926 Nag 81 (83) : 92 Ind Gas 121 : 22 Nag L B 5 (F B), 
Kesheo v. J agannath. 

(1914) 27 Mad T.j .Tour 47 (Jour). (Critical Note on 27 M L J 285, Thayam- 
inal V, Kup'panna Gonnda>n.)] 

.3. (1930) AIR 1930 Lah 136 (137) : 115 Ind Gas 417, Ta^jassi Bant v. Piaja 
Raw . 

(1928) AIR 1028 Mad 226 (232) : 108 Ind Cjis 529, Bamasamy Pillai v. 
K as 1 ri a i ha Iyer . 

(1931) A I R 1931 Mad 274 (275, 276) : 131 Ind Gas 609, Adeyya v. Tamma- 
lampudi Govi udu. 

(1923) A I R 1923 Nag 230 (233) : 71 Ind Gas 491, Ganpat v. Firm of Bisse- 
sarlal Goinndram . 

[But see (1919) A I R 1919 Nag 27 (28) : 63 Ind Gas 397, Shahu v. 

Mohiddin. (Such transfer is void.) 

(1914) A 1 R 1914 Nag 75 (77) : 10 Nag L R 133 : 26 Ind Gas 813, 
llusan V. Raja Bam. (Do.) 

(1926) AIR 1926 Nag 124 (126) : 87 Ind Gas 1018, Punjabrao v. Atrna 
Bant. (Do.)] 

4. See (1931) A I R 1931 Mad 597 (598) ; 133 Ind Gas 773, Purshothama Eatho 

V. Brundavana Pass. 

(1930) A I R 1930 Mad 708 (710) : 126 Ind Gas 682, Sorimaithu Thondeman 
V. Perumal Aminal. 

(1915) A I R 1915 Bom 132 (133) : 33 Ind Gas 441, Anandappa v. Totappa. 
(Alienation by natural father after adoption of minor.) 

5. (1918) A I R 1918, P C 11 (20) : 45 Cal 878 : 45 Ind App 73 : 47 Ind Gas 513 

(!■* C), Iwambandi v. llaji Mutsaddi. 

(1912) 1.3 Ind Gas 976 (978) : 34 All 213 : 39 Ind App 49 : 15 Oiidh C{is 49 
(P C), Matadin v. Ahrnadalli. 

(1925) AIR 192.5 All 36 (36) ; 78 Ind Gas 1024, Ganeshi Lai v. Nohin Chan- 
dra Bose. 

(1927) A I R 1927 All 807 (808, 809) : 102 Ind Gas 135 Lakshmee das v. MU 
Badla, 

(1930) AIR 1930 All 858 (859) : 52 All 979 : 132 Ind Gas 21, Md, Baza 
Ahmad V, Zahoor Ahmad. 
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Article M 
Notes 
6—7 


7. Suit by assignee or legal representative of ward. — There 
is a conflict ot flecisions as to whether an assij^neo i’roiri the w^ard can 

(1921) A IR 1921 Gal 572 (573) ; G2 Jnd Gas 428, J\aloo Knrtkar v . Jatjat 
Ckand. 

(11120) A 1 R 1920 Gal <S32 (832) ; 59 Ind Gas 300, Asliii'-iid-dm. M iihanunad 
V. Taker MohaniDiad. 

(1902) 29 Cal 473 (470) ; 0 Cal W N 007, Moyna Bihi v. fUinkcc Jkdiari 
Jii.'itrast. 

(1921) A 1 R 1921 Ga/1 818 (819) : 57 Ind Gas 945 ; 47 G'al 713, i)! okescniiddin 
Akm)nad v. Kahinid.din Ahuied. 

(1913) 19 Ind Gas 235 (235) : 1913 I5iu Rt; No. 1.5, Id Ham, Singh, v. Barkai 
AH. 

(1909) 1 Ind Gas 545 (545) : 1909 l^uu Uo No. 28, Sardar Skah v. Haji. 
(1912) 10 Tiid Gas 847 (848) (Ijah), Hnpa Shah. v. Irdicd. Ah. 

(1910) A I R 1910 .Rail 217 (248) : 33 Ind Gas 94:1 : 1910 Dim H(' No. 83, 
Sajjad AH v. M uhaninuid. Anlf ikar AH Khan. 

<1923) A i n 1923 Lah 001 (001) : 79 Tnd Gas 579, A//. Tahan v. Skadi. 
(1929) A I R 1929 Tjah 30 (31) : 113 Ind (.'as 540, IHji Muhammad v. Safdar 
AH. 

<1928) A 1 R 1928 Rah 250 (25:3) ; 113 Jnd Gas 5:1, Zinda v. Mt. lloshnai. 
(1920) A 1 R 1920 Rail 170 (171) : 7 Rah 35 : 94 ind (’as 25, Hang Ilahi v. 
Malihub Ilahi. 

■(1925) .'\ I R 1925 Radi 509 (509) : 85 ind Gas 772, dhand.ti v, Sapurdn 
Singh. 

<1924) AIR 1924 i.ali 200 (203) ; 4 Rail 407 ; 79 Ind Gas 200, Mahamrd 
Shafi V. AIL Kalsumhi, 

(1924) AIR 1924 Rah 504 (504) ; 105 Ind Gas 055, A/d. Saddig v. Khnda 
Bakhsh. 

(1925) A I R 1925 Na^ 134 (135) : 81 Ind Gas 273, Narayan v. lAianna. 
<1920) A I R 1920 Na^^ 279 (280) : 52 Ind Gas 933 : 15 Nag 1. R 154, 

Ml, Aniirbi v. ML Kkaja. 

(1907) 11 Ondh Gas 1 (13), Main Din Sah v. Shrikk Ahmad AH. 

(1910) A I R 1910 I’at, :323 (323) ; ‘M Ind Gas 85 : 1 l5it R dour 188, Bajah 
AH V. Via/ .Nr dli. 

<1917) A I R 1917 laih 448 (450) : 11 Ind Gas 932 : 1917 I’uu Rn No. 59. 
Alt. Alehr Bihi v. Chanain Din. (Gaiisn of action for a siiil l»y ihc 
widow of a lunatic ATnhaimna<la.n for |)(.)sscssiou of her linsi)and’s pro- 
perty sold for li'gal noco.ssity liy his niotJi(‘r as liis de faclo guariliaji 
accrues not on the dah* of salt^ of tlie property hut on the dt^a th rd her 
husband.) 

[But see (1907) 34 Cal 30 (38) ; 11 Gal \V N 71 : 4 Cal 1^ dour 485. 
Alafuzzul Ilnmin v. .Basid Sheikh. (TranstV'T which is for 
minor’s benefit should hr upludd,) 

(1921) 04 Ind Gas 51 (52) (laih), Mahand v. BhoLi. (Do.) 

(1914) A I R 1914 Mad 495 (498) : 37 Mad 514 : 15 Ind Gas 570, 
• Aydermaii Kutti v. Syrd AH. (Do.) 

(1916) A I R 1910 All 130 (131) : 32 Tnd Gas 177 : 38 Ail 92, Alnd AH 
V. Imam AH. (Do.)] 

6. (1931) AIR 1931 Aiad 529 (531) ; 132 Tiid Gas 120, Snndnra Nadau v. 

Annamalai. 

7. (1931) AIR 1031 Rang 178 (178, 179) : 134 Ind Gas 214, Banqa Khan v. Ma 

Chit, 


Other oases. — A transfer of property by the de facto guardian of 
a. minor who is an Indian Christian/^ or a i)erson governed by 
the .Burmese Buddhist law,^ is also void and need not he set 
aside before the property covered by the transfer can ho 
recovered from the alienee. 


Lim. 73 
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Article 44 sue fco set aside an alienation by guardian. One view is that the- 

Note 7 ward has a mere right to sue as regards the property widcli has lieen 

alienated by his guardian and that as such right is not transferablcj 
under Section 6 ol the Transfer of Property Act, the assignee from 
the ward cannot sue- to set aside tlie alienation^ The other view in 
tliat the ward’s interest in the proj)erty transferred by his guardian 
is not a mere right to sue and that the assignee can tlierofore sue 
to set aside the transfer.^ 

In any case, where tiie w^ard joins in the suit by the assignee as 
a co-plaintiff, such suit is rnaintainalde.'^ 

Then as regards limitation, thtu’e is diiliculty in applying the 
Article to suits by the assigns and legal representatives of tlie ward. 
The Article in terms refers to a suit by a loard who has attained 
majority, and in the thii'd colunm of the Article tlie starting point 
of limitation is stated to l»o the date on wlrich the leard attains 
majority. Hence, tiiere is a conflict of decisions as to the applicabi- 
lity of tlie Article to a suit by the assignee from a ward. (Ino view 
is that the Article does not apply to such a suit,'^ while tlie other 
view is that the Article ayiplies to such a suit and tliat the same 
must lie Ivronght within three years (M the ward attaining majority.^’’ 

Note 7 

1. (1983) A I R 1933 Bom 1*2 (41, 45) : 141 Ind Cms 80(), J JtavcrhJuii TlaUiibJiai 

V, Kdhliai VfCcher. 

[Compare (1915) A 1 R 1915 i^fad 290 (301) ; 38 INIad 807 : 24, Tiid Cas. 
120, M iithnkunLard v. A nihoricijudaiian , (T4io righ t is a per- 
sonal one.)] 

2. (1920) A I K 1929 Mad 313 (319) : 118 ind (.'as 481, llainasjraviy v. (hwin- 

daiiimal. 

(1921) A I R 1924 Alad 322 (322) : 74 Jnd Cas 1003, Kamarajic wGininayya. 

[See {V.yiG) A 1 K 1920 Cal 053 (05(0 : 92 Ind Cas; *727, Bailamiha 
Sath V. AdJiar Chandra. (Th<.‘ (‘aso procc'iuls on tdie footing 
lhat a creditor of the minor can challenge the sale.) 

(1917) A I R 1917 Mad 358 (301) : 33 Ind Cas 090, Yenkatestvara 
Aiyar v. Hainan Narnhudri. (The ('xpression “mere right to 
sue” can only apply to a ease where the specific enforcement of 
the rights of the parties cannot he oil ai nod and there is only a 
right to damages.)] 

3. (1925) A I R 1925 Bom 292 (293, 294) : 49 Bom 309 : 80 Ind Cas 879, Han- 

inant (jurnnath v. Ramapixi hayama yya.. 

[Sec (1933) A I R 1933 Bom 42 (44) : 141 Ind Cas 800, Jhaverbhai 
H at hibhai v. Kabhai liecher. (^die suit will not be maintain- 
ahle if tlie ward withdraws from the suit.)] 

4. (1933) A I R 1933 Bom 42 (44) : 141 Ind Cas 800, Jhaverbhai Hathibhai v. 

Kabhai Becher. 

[See aho (1925) A I R 1925 Bom 292 (293) : 49 Bom 309 : 80 Ind Ca»- 
879, Haninant (inrunath v. Rainappa Lagawappa.'] 

5. (1909) 2 Ind Cas 229 (230) : 5 Nag L R 50, Chandra. Bhan v. Maruti. * 

(1929) AIR 1929 Alad 313 (321) : 118 Ind Cas 481, Barnaswamy v. Govinda- 

virnaL 

(1919) AIR 1919 Cal 404 (404) : 52 Ind Cas 209, Kanok Dasi v. Srihari 

Gostvami. 

(1918) AIR 1918 Bom 180 (180) : 46 Ind Cas 22 (23) : 42 Bom 626, Lax- 

rnava Htichappa v. liachappa Chanhasappa. 
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A suit by the transferee in wj^aich the ward also is joined as a 
been held, governed by this Article/’ 

In the underrruaitioned case' where the ward died during 
minority, it was lield tliat tlie suit by the legal representative of 
tlie ward must be brought within tViree years from tlie death of the 
wsirh/ The judgment proceeds on this reasoning : This ArtieJe only 
illusti’ates the ai>plication of tlie provisions of Section 6 to tlie 
])articular case of a ward suing to set aside the alienation by his 
guardian. Hence, the i)rinc.iple emboditxl in the third clause of 
Section G apjdies to cases coining under this x\rticle also. 

Where a. ward died after three years of attaining majority, it 
was held that a suit lirought tliereafter by liis legal representative to 
set aside an alienation by the guardian duriipg the minoi'ity of the 
waid was barred.^ 

8. Burden of proof as to age. — W'here a case falls within 
this Article, the burden of ])roving that the suit is in time is on the 
j lain biff. ^ 

9. Several wards — Transfer of their joint property — Suit 
to set aside transfer — Limitation applicable. — See Note VJ 
under Section 7 ante. 


0. (1925) AIR 1925 Born 292 (299) ; 49 Bom 309 : 8(> Ind Cas 879, HaiDnanth 

Gurnnatk v. Jiafaceppa Lagamappa. 

7. (1930) A 1 R 1930 Mad 821 (824) : 127 Ind C;ls 801, Theleti liainalalL v. 
Keiiala Brah iiiiak . 

S. Sec (1895) 18 ^lad 193 (200) : 4 !Mad L Jour 275, Simdarainmal v. Ilanga- 
mniniif MiulaUar. (Alienation l)y mother in 18G1 — Minor dying 
before majority and mother fiiieceeding — Reversioner suing after 
inotlier’s death— Suit brought in 1891 — i/e/.d, suit V>arred — It was oxxni 
to any next friend of the minor to have stepped forward during his 
minority and st-t aside the alienation on the ground that it was an aet 
done without adequate necessity or in excess of the limited authority 
of a guardian. As the alienation took place in 18G1 and the present 
suit was Iji'ought in 1891, a suit to set it aside would be barre-d if the 
minor were still alive and his reversioners cannot take, a higher 
position.) 

[But see (1879) 4 Cal 523 (52G) : 3 Cal L R 391, Prosonna Nath Hoy 
Choudhury v. Afzaloncssa Begum. (No cause of action during 
ward’s minority.)] 

9. (1920) A I R 1920 Bom 1 (6) ; 58 Ind Cas 257 : 44 Bom 742 (P B), 
Fakir appa Linianna v. Lurnanna Mahadan. 

Note 8 

1. (1924) AIR 1924 Cal 420 (422) : 81 Ind Cas G80, Prohlad Chandra v. 

Ramsaran. 

(1923) AIR 1923 Lab 254 (254) : 70 Ind Cas 984, Jagat Singh v. Balaga 
Singh. 

(1929) AIR 1929 Mad 313 (316) : 118 Ind Cas 481, Ramasamy v. Govindam- 
main 


Article 44i 
Notes 
7-9 
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Article 4S 


45.^ To contest an Three years, 
award under any of the; 
following Regulations of i 
the Bengal Code : — I 

The Bengal Ijand-re- 
venue Settlement Regula- j 


The date of 
the li n a I 
award or 
order in the 
case. 


tion, 1822. j 

The Bengal Land-re- ! 
venue Settlement Regula- 1 
tion, 1825. ' ! 


The Bengal Land-re- 
venue (Settlement and : 
Deputy Collectors) Regu-| 
lation, 183,3. I 


Synopsis 

1. Scope of the Article. 

2. An award or order in the case. 

3. Starting point of limitation. 


1. Scope of the Article. — This Articlo applies to a suit the 
object of wliich is to coiiUihI, an airani gis'cn by the Revenue Aiitlio- 
ritios under the Bon<tal Roenlations sjiecifiod in tlio Articled Tlio 
award” conteinplatcHl prcsiipiHtses a, contest between tlio pa.rties to 
the suit and a decision after jiropor investif^ation into the poiid.s at 
issued The reason is that a decision by a Settlement Olfioor under 


Act of 1877, Article 45 ; 

Act of 1871, Article 44 ; 

Act of 1859, Section 1, Clause 6 (portion), 

SaiiH‘ iis ahovo. 


Article 45 — Note 1 

1, (ISCM) ISOS Suth W R (Special NumLf*r) 128 (129) ; Ijciig Tj R Sup Vol App5 

(!' M), Kcnnul Kisfu'ti v, ThssonajitJi Chiichcrlruttif. 

(18GT) 2 A^];ra 258 (281, 282), Ttai Hivivruf SingJi v. Collector of Bijnour. 

2. (1927) A I R 1927 Cal 902 (903) : 101 lurl Cas 855 : 55 Cal 201, Mt. hatifa 

KliaUui V. Tofer Mi. 

,(1883) 1883 Suth W R {Special Nuinlu'r) 128 (129) ; Ceng L R Sup Vol App 5 
(F 11), Konuil Kinhen v. JVrssonaiiih Cltuckerbutty. (In a suit by A 
against If A is not bound by an award olitainod liy A and I> against CA 
(1889) 11 Sutli \V R 389 (390), Iladha Prasad Singh Rain J ecv'iin Singh. 
(An award supposes a contest ijctweon parties and decision af^er a 
propf't' investigation into the point at issue.) 

(1885) 3 Suth \V R 1(>5 (185), Pvreeng Singh, v . Shib Ram Chanderi Af iindul. 
(Plaintifl not jmrty to award— Suit not governed by the corresponding 
Article’ unde,r Act 13 of 1848.) 

[See however (1868) 10 Suth W R 22 (23) : 1 Beng L R A C 1, MtthC 
jnachandrn Chuck erJnitty v. Raj Kumar Chuckerbuiti, (Award 



To CONTKST AWAIO) UNDER CERTAIN REGULATIONS 1157 


the Regulations mentioned in the Article, with respect to the posses- 
sion and rights of parties in an estate, is final and binding as against 
them and lias the force of an award, cnihj ivhen it is passed after 
opportunity given to them to estahlish their resi)Octive claims before 
iiirn, or u]>on evidence taken by him.*' 

The Article api)lies to a suit the object of which is to contest an 
award; it does not api)ly wlien the suit is to recover possession of 
|)roi)0]’ty subject to the payment of revenue settled by the Revenue 
Autliorities,^ or where tlie object of tlu^ suit is to amend a settle- 
ment and estal)lish the rig] it of jieisons who wore not before the 
( kdlec-tor/^ or to a suit to avoid a haticara division iiy tlie Collecto)*/ 
jlut a suit to set aside an order of tlie Cominissiontu' refusing to 
make a settlement of Ichas mahal land with tlie iilaintiff wIk) claimed 
settlement of it as an accretion to Ids .yo/c, is govei ned })y this Article 
and not l)y Article J4A 

2, An award or order in the case.— An award is an adjudi- 
cation of rights betw’oen rival claimants made liy a Revemm Otlic.er 
in exercise of judicial powers confoa ed ])y tlie Regulations mentioned 
in tljo Articled An order must liavo been jiassed after a trial in a 

wart giv(‘n hftvvta'n plaintilT and d<'f(‘ridaut, but plaintiff wart 
not rtiuniuoJK'd and heard — Held, tla*. suit was govcavned by 
el. (1 of S. 1 of the Act of 1859 which applied to “suitrt brought 
by any person.” d’hese words arc absent in the present A l■l it■,le.)] 

8. See (ISCr)) 8 Suth W U 7 (8), Hnr Lai ](oy v. Sooraj Naretin Hoy, (A eo-pro- 
prii‘tor of a joint undivided estate is hound by a. survey award and 
eoinproinirto to which other joint propriidors were whei’e 

notiee of the rtiirve.y proceedings was served on tli(' propri(d.ors jointly, 
and not on liiiri individually.) 

L (1881) 8 All 788 (74ig 748) : 1881 All W N 48, Bhaoni v. Maharaja Sintfh. 

(1870) 2 N W P II 0 R 425 (426,427), Mahomed AU Khan v. Oomrao Singh. 

(1881) 1881 Pun Re No. 41 (page 97), laitf Ali v. Khmhieakt iiai, 

5. (1927) A T R 1927 Cal 902 (904) : 104 liid Gas 655 : 55 Gal 201, Mi. haiija 

Khatnn v. Tofer Ah. 

(1922) A I R 1922 Cal 845 (847) ; 49 Cal 87 : 65 Tud Cas 888, Midnaimr 
ZamAridary Co. Ltd. v. Narchh Narayan Hoy. 

(1879) 5 Cal L H 452 (454), Kanlo Pramd IJamry v. Amd Ah Khan. 

6. (1868) 1868 Suth W R (Spoeial Ninnber) 128 (129) ; Hong L R Sup Vh)l App 5 

(F Ig, Komul Ki.shen v. Jiinsonauth CJiuckerlrititif. 

(1867) 2 Agra 258 (261, 262), Itai Ifinnnui Singh v. Collecfor of Bijnoar. 

7. (1871) 16 Suth W R 271 (278), Oodoy Singh v, Paluck Singh. 

8. (1906) 12 Cal W N 910 (911), Abdul Kadir v. Havidu Miah. 

Note 2 

1. (1870) 2 N \V P H C R 226 (227), Pfurree 'Mohun Ghoshal v. Corerninenl. 

(1869) 11 Suth W R 889 (890), liadha PLasad Singh v, Pam Jeeu'V'H Sifigh . 
(Au award supposes a contest between parties and a decision after 
a proper investigation into the point at issue.) 

(1927) A I K 1927 Cal 902 (908) ; 104 lud Cas 655 ; 55 Cal 201, Mt. LrUi/a 
• Khahin v. Tofer Ali. 

[See (IBGO) 10 Moo Ind App 511 (584, 535) : 2 Sar 189 (I* C), Jotrala 
Baksh V. Dharurn Singh, ^ 

[See also (1882) 1882 All W N 181 (181), Zaimilabdin v. Durga Dai. 
(This Article does not apply to an order passed under N. W. P, 
Land Revenue Aet, 19 of i878.) 

(1881) 1881 All W N 91 (91), Sheo Das v. Bandhu, (Do.)] 


Article 48 
Notes 
1^2 
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Article 

Note 


45 suit of tlie uaturo referred to in clause 2 of Section 23 of Tvogulatiou 

2 7 of 1822.“ Tlius, the order of Dei)uty Collector under Eogulation 

7 of 1822 declaring tlie lands in dispute to be paykan jagheer 
lands, or an order of the Collector dirt3cting the entry of tlie defen- 
dants’ names as tenants witli occupancy rights in the settlement 
record,^ is an award. A thakbnst survey award relating to boun- 
daries is treated in Bengal as an award under Kegulation 1) of 1825.’'' 

An award i)roperly passed under tlie llegulations must bo con- 
tested within tlu'oe years as piovided in this Article.^* 

Where the award is not a judicial act luit a detei'inination of a 
jiurely executive chai’acter, tliis Article does nut ap])ly.^ Tims the 
following have Ijoen bold not to be awards witldn the meaning of 
this Article : — 

1. Tlie j)roceedings of a Settlement Ollicer representing a cess 

as a source of income to the zamindar.^ 

2. An entry made by a Settlement Officei’ on tlie roi>ort of a 

cosharor and on the sti’ength of the rei) 0 ]‘t of the pvtirarre 
and karioongoe, in the absence of tlio ])arty against whom it 
was ma,de.^* 

3. An order passed by a Settlement Officer u])on a reference 

made by some other officer on inquiries instituted 1)>' iiim.^'' 
For otluvr instances, see tlie undermentioned cases. 

‘2. (ISGT) 2 Agra 2‘29 (229), MadJio SinoJi v. d ehangeer . 

3. (1804) 1804 Suih W R (laj) 140 (141), ModJiooisoodnu. Sintjh v. Jlujah Poertce 

Bulluh Paul. 

4. (1921) A I R 1921 Cal 908 (971, 972) : 09 Ind Cas 101, Midn<ip(yrc Zarnindnri 

Co. Tdd. Y. Narrsli Narayan Coy. 

5. (1809) 12 Suth W R 0 (19) : 2 Bong 19 R 1 1.1 : 12 AIoo JikI App 275 : 2 Suthor 

225 : 2 Bar 429 (P C), Pn ja Sahd) Prahlad v. Paboo J>nd]too Singh. 

0. (1881) 9 All 798 (742, 749) ; 1881 All \V N 48, Bhaoni v. Mahanyj Srngh. 
(1804) 1804 Gutli W R Cap 98 (9.8), J ankee Pam Mohunl v. Karndhan 
Banvrjee. (An action to vary the. honndari('s laid down by tho SLirV(\\' 
Dc'partinent must be hroiiglit wit4iin three years i'roni the dat.o on 
which the Ijoundaries were marked.) 

(1800) 1 Agra 228 (228), .Sh/rdn-e Khan v. i'hundoo. (Suit is barred if not 
brought within three years.) 

(1808) 9 Siitli W R 504 (505), Srecchuud Baboo v. Mullick Clioolhnn. 

[Ser also (1808) 9 Agra. 140 (14J), Sail: Sujjad v. Synd Salnf Ali. 
(Suit to contest adjudication of l)oundarics Ity Revenue Court 
under Act 1 of 1847.) 

(1871) 1871 I’un Re No. 08, Bundv Khan v. Lall Da.ss. 

(1871) 1871 Pun Re No. 9, M iDisa Singh v. Sooltan.] 

7. (1890) 9 Cal \V N 99 (105), Kristo Moni v. Secr(dary o f State. 

8. (1800) 1 Agra 194 (195), Pam Chund. v. Zahoor Ali Khan. 

9. (1808) 9 Agra 910 (917), Kinhar Danslia Gohurun. 

10. (1881) 3 All 738 (742, 749) : 1881 All W N 48, Bhaoni v. MaParaj Singh. 

[See also (1808) 9 Agi-a- 981 (980, 987), il/nusee v. Banisookh.] * 

11. (1800) 10 Moo Ind App 511 (595) : 2 Sar 189 (P C), Jowala Baksh v. Dharuni 

Singh . 

(1881) 1881 All W N 122 (122), Kamtn Prasad v. Bakar Ali. 

(1912) 17 Ind Cas 881 (889, 884) (Cal), Bajani Kant v. Ram Dulal. (A deci- 
sion by the Collector as to the title Vxitweeu two raiyats is not an , 
award.) 



To CONTEST AWARD UNDER CERTAIN REGULATIONS 1159 


3. Starting point of limitation. — Time runs from the final Article 45 

.award or order in the case. Where an appeal is preferred against Note 3 

the award and allow’ed, time runs from the date of tlie passing of the 
appellate award or order. The fact that the Board of Kevenue 
summarily dismissed the api)eal does not make it any the less a final 
order. ^ The period of limitation whicli bars the claim to a settle- 
ment does not l)egin to run so long as the projvritvtary riglib of the 
/.amindar is formally recognised by the revenue authorities (e. g. 
by temj)orary settlement) and no permanent settlement is made 
with any other person.^ Wiiero a survey aw'ard relates to land 
belonging to parties wliose rights and interests are distinct and 
sei)arate, and one of the parties ap} avals against tlie aw'ard, limitation 
runs against the other party not from the date of such api)eal, but 
from tlie date of the survey award.^^ 


46. By a part, y I Three years. jThe date of the Article 46 
bound by such award ! final award or 

to recover any pro-' order in the 

perty comprised there- 1 case, 

in. ‘ 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

1. Legislative changes. —The material iiortion of tlie cone'', 
jionding clause 6 ol StxTion 1 of tlie Limitation Act, 1859, ran tlius : 

’‘To suits by any person .... to recover property comprised in such 
award — the period of tiiree years from the date of tlie final award or 
order in tlie case.’’ The words “any person” were ambiguous and 
admitted of an interpi'ctation tliat a iierson whose remedy to liring 

Act of 1877, Article 46 and Act of 1871, Article 45. 

Sin lie ;is aboVd. 

Act of 1859, Section 1 clause 6 (portion). 

Sec NoU; 1, Lugii^lalive cliaiigt's. 

(1870) 2 N W P H C K 226 (227), H urree Mohiin (HiosJial v. (iovernnioi! . 

(An a.RSCS!^nu'iit for rovenuo or n'lil by a UoPootor ^va'■; not a judicial 
award.) 

Note 3 

1. (1808) 10 Suth W R .')! (51) ; 1 Reng L K A G 10, KrUhnn Chamlrn Dai- v. 

Muhammad Af zal. 

•2. (1872) 17 Suth W B 14.5 (IB), 147) : 8 Bcng L R 5.24, KrMiva 
Sandyal v. llarish Ckandra Chowdhry. 

[See alfiO (1872) 18 Suth W R 198 (198), JUssessriree Dosser v. Kaiee 
Kumar Boy. 

(1874) 22 Suth W R 520 (521), Krisio Chiinder Saudel v. Shama. 

S'undaree.'] 

d. (1868) 10 Snth W H 48 (49) : 1 Beng L H A C 12, Ttdsiramdns v. M ohamad 
Afzal, 
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Article 46 possessory suit was otherwise barred, could under this clause 

Notes institute sucli a suit. However, it was held in the undermentioned 

1 — 2 case^ that this clause would not enable a person to come in within 

three years after the date of sucli award and recover possession of 
lands in respect of which his suit had become barred by the other 
provisions of the Limitation Act, o. g. under Articles 142 and 144. 

2. Scope of the Article. — See Notes under Article 45 ante. 

liy the words “ sucli award” is meant an award under the 
Regulations mentioned in Article 45.^ Tins Article applies to a suit 
hi'ought by a party bound hy such award," and not to one instituted 
by a person who was not a party to tlie award. The suit to recover 
any ijroperty comprised in the award must, under this Article, be 
instituted within three years from the date of the final award. A 
failure to 1)ring such a suit l)y the j^erson bound by the award bars 
tlie remedy.'^ 

In order to attract the provisions of the Article, the suit ouglit 
to be one wherein the plaintiff seeks relief to which he is entitled 
directly under or hy reason ol the survey award. In otljer words, 
the cause wdiich is the basis of the action must have arisen from 
the award itself. If the cause aaises from any otlior circumstance 
independent of sucli award, and an action is lu’cMiglit seeking relief 
in I’espect of such a cause, the action will not lie governed hy this 
Article. Thus, wdiere A sued for reversal ol a sm vey aw'ard and for 
recovery of |>ossession alleging disjiossession snhsequent to the date 
of the aw'ard, it was held that his (daiin to ho restored to possession 
w^as not hai'red by reason of its not Ivaving heen lirought within 
three years of the award. 


Article 46 — Note 1 

1. (1807) 8 Svith \V H 200 (210), Beer Chunder Joobraj v. Ba}n. (luily Dutt. 

[See also (1808) 10 Sutli VV R 240 (250), Mania lialcsh Khan v. Kosho- 
ram Ihindey.] 

Note 2 

1. (188:8) 1888 Pun Ro No. 25, Lachaian v. Alina . 

(1021) A I H 1921 Cal 277 (278, 270) : (>0 Jud Cas 028, M aharajah. of Coodt 
Be liar v. M ahendra Itanjan. (An ord('r under S. 41 of the Bengal 
Survey Aet, 1875, i.s not an award — Hcnjce this Article will not apply.) 
[Nrr (1021) A I R 1021 Pat 81 (82) : 01 Ind Cas 40 : 0 Pat L Jour 51, 
Parhhn Charan v. Serrelart/ of State. (Art. 142 will apply.) 
(1028) AIR 1028 Pat 00 (08): 00 Ind Gas 471, Balgolnnd Kuviarv . Eai 
Beiiarilal Mil ter. (Do.)] 

2. (1808) 1803 Snth W R (Special Number) 128 (129) : Bcng L R Sup Vol App 5 

(J^' B), Koinul Kishen v. Bissonauth ChuJierbuii //. 

[See (1870) 5 Cal L R 452 (454), Kanto Prosad ilazari v. Asad Ali 
Khan. 

(1867) 2 Agra 8 (9), Ramaisher Singh Y.Saivn Kalini Singhf] 

8. (1800) 0 Suth \V R 75 (70), Rughoobur Singh v, Jl/nree Bershad. ‘ 

(1867) 2 Agra 8 (8), Ramaisher Singh v. Saiva Zalini Singh. 

(186€5) 8 Suth W R 105 (105), Pnreeag Singh v. Shib Ram Chunder MunduB 

4. (187B) 5 N W P H C R 78 (80), Guneshee Lall v. Mt. Tekuni Kooer, 

(1877) 1 All 881 (386) (F B), Badri Prasad v. Md. 'Vusuf. 

5, (1808) 10 Suth W R 71 (72) : 1 Beng L R A C 25, Mozaffur Ali v. Giruh 

Chandra Das. 
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47 .* By any person ; Three years, 
bound by an order respect- 1 
ing the possession of im-i 
moveable property madej 
under the Code of Criminal ; 

Procedure, 1898, or the! 

Mamlatdars’ Courts Act,! 

1906, or by any one claim-; 
iijg under such person to; 
recover the proiierty com-| 
prised in such order. I 


jThe date of 
! the final 
! order in 
^ the case. 


Article 47' 


Synopsis 


1. Legislative changes. 

2. Scope of the Article. 

3. “Person bound by an order.’’ 

3a Defendant not party to proceedings in which 
order was passed. 

4. “Or by any one claiming under such person.” 

4a Order respecting trust property against trustee 
— Succeeding trustee, if bound. 

5. “Order respecting the possession of immoveable 

property.” 

6. Order passed under the Mamlatdars’ Courts 

Act respecting the possession of property. 

7. "To recover the property.” 

8. Article 47 and limitation prescribed under local 

or special law. 

9. Final order — The starting point of limitation. 

10. Article 47 and Section 28. 


❖ Act of 1877, Article 47. 

47.. — l:ly aiiv])erson boiuKl l\v an ordnr re.s- . Thro,; 
p T'tifig the possession of property nuide under ; 
the (lode of Criminal Procedure, Chapter XJI, : 

"I’ the Ijorniiay Mamlatdars’ Courts Act, or 
‘'.v any one claiming under such person, to 
t)V(u- the property comprised in such order, i 

Act of 1871, Article 46. 

• 

46 — By any person hound by an order res- : Three years. 
I'fH’liug the possession of property made under ■ 

No. XVI of 1838, section one, clause two, i 
'’t Act No. XXV of 1861, chapter twenty- > 
or Bombay Act No. V of 1864; or by j 
one claiming under such person, to j 
over the property comprised iu such order. i 


'The da.t(' of the 
final ordi‘r in 
the case. 


I'lit! date of tlie 
final order in 
tlie ea.scn 
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Article 47 
Note 1 


Other Topics 

Article con tern plates suit based on title ... ... See Note 2, Pt. 1 

Conditions for applicability of Article ... ... See Note 2 

Lessor not bound by order against lessee... ... See Note 4, Pt. 4 

Ordoi' against person in reprose iitative capacity binds all persons represented ... 

See Note 3, Pts. 8, 9 

Orders under Sections 14.'), 148 and 147, Criniinal Procedure Code — When orders 
respi'.cting possession ... ... ... Sec Note 5 

Order under Section 145, Criminal Procedure. Code — Whether binds persons other 
than the actual parties ... ... See Note 3, l*ts. 4 to 7 ; Notes 8a, hi 

Order under Section 522, Criminal Pi’ocedure Code ... See Note 1, Pt. 2a ; 

Note 3, Pt. I 

Suit for declaration of right — Article not applicable ... See Note 7, Pts. 1, 2 

Verbal order — Not governed by Article ... ... See Note 9, Pt. 5a 


1. Legislative changes. 

1. Clause 7 of Section 1 of tlie Act of 1859 (corresponding to 
Article 47 of the ])rcsent Act) was apf)licablo to suits by a 
party bound by an order under Act 4 of 1840 (wliicdi contained 
})rovisions siinilai* to Section 145 of the Criminal Procedure 
Code). Tliis Act was repealed hy Act 17 of 1862. Tlio 
Criminal Procedure Code of 1861 did not contain a Section 
corresponding to Section 3 of the i)rescnt Criminal Procedure 
Code. Bo the orders passed under Section 318 of the Criminal 
Procedure Code of 1861 (corres[)onding to Section 145) c-ould 
not be t]’eat(gl as those passed under Act 4 of 1840. Iduis, 
during tlio period l.)etween 1862 to 1871, an order passed under 
Section 318 of tiie Criminal Procedure Code of 1861 did not 
fall within the })ro visions of clause 7.^ 

Under the Acts of 1871 and 1877, orders passed under a 
particular chapter of the Cilniinal Procedure Code (viz. 
Chapter XXI 1 of the Act of 1861 and Chapter XII of tlie Cri- 
minal Ih’oceduro Code of 1872) were governed by tins Article. 
Henc(‘, a final order under those Acts meant the order of a 
Magistrate passed under tliose clia|)ters, and not an order passed 
in revision, even wliere a revision was allowed.*^ Under the 
])i'esont Article, tlie oi’der need not ho under any particular 


L i 111 li at i o n of 
three ycaTs>. Suitfi to 
recover proper t y 
comprised i ii an 
order made under 
CL 2, S. 1, Jet IG 
of 1838, or Act 4 of 
1840. 


Act of 1859, Section 1, clause 7, 

To .suits liy .'iny party bound by any oi‘di;r respecting 
the possession of property madt^ under Cl. 2, ft. 1, Act tb 
of 1838, or Act 4 of 1840, or any person claiming under 
sLieh party, for the recovery of the property comprised in 
sneli order — the period of three years from the date of the 
final ordei’ in the case. 


Article 47 — Note 1 

1. (1867) 8 Suth W K 490 (491), (tohhid Sundar Sadia v. Ashruf xUi Mcah. 
(1808) 9 Suth W R 480 (481), Undhoob Narain v. Chutiur Dharee Singh. 
(1871) 3 N W P H C R 171 (173), Doorjiin Singh v. Shibbn. 

2. (1881) G Cal 709 (710) : 8 Cal L K 154, Kangali Churn Sha v. Zomurnidon- 

nissa K hat non. 

(1908) 12 Cal W N 840 (841). Jaganuafh Maru'ari v. Ondnl Coal Co. Lid. 
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clrcii)tcr of the Criminal Procedure Code. Tlie Article will apjdy 
wliere an order is passed under Section 5!2‘2 of tlic^ Oode.^^ 
3.TI10 dou])t, if any, as to the meaning of tlae word “])roperty'’’^ 
is removed in the i>rosent Act hy the addition of the woi‘d 
“immoveable” l^efore “})ro))erty.” 

2. Scope of the Article. — 3’he suit contomplaled by this Ai ticle 
IS one Ixised on title to the ]H)SSOssion of the })roj»e]-i:y and not one 
bused on tl)e plain tiR’s previous possession, such as is contemplated 
])y Section \) of the S])eci[ic Iloliof Act, 1S77.^ In other words, tlio 
Article coniemplates a, suit in ejectment.^' ddie oi'dinai'y jx'riod of 
limitation prescaihed foi' such a suit is 12 years hut the period has, 
ill suits coming under this Article, been shortened to three years, 
tlie jiolicy of the law being that when tluu’c liave ah'cady l)oeu 
jii(licial ])ro(a;edings lietween tlie parties wiiR reff>rence to the rig] its 
in (luestion in tlie suit, sucli j’ights sliould he settled as eaily as 
])Ossihle.^ In Sdnlhari .Lifl v. Avihil'a Prumd'^ wliere tlio a]i])li- 
caliility of Ailiclc^ 1 1 was in (jueslion, Ijord. Mohhouse observed : 
“The ])olicy of the Act evidently is to scanire tlie speedy si'ttlement 
of enestions of title raised at execution sales and for that reason a 
yenr is fixed as t;Tie time within wliicli tlie suit must, lie hi'ougiit.” 

Since tlie Article contemjilatc^s suits in ejectinent, it cannot. 
?i.j)]ily where on the date of tlio oi’der mention(>d in the Ail icle tlie 
I'laintiff liad no existing right to sue in f*jectment. Wliei’e therefore 
111 ordc'r is [>iit an (.nid to hy the jiartii's entering into a contract 
:es]ie(*ting tlie jiossession of the property in dis|)ute,‘^‘^ or whore the 

-!:i (0125) A .1 R lO-io Yljid 799 (799) : 89 Ind ('as 71';l, Ailinaraffana v. Namhura 
Sn raiynna . (An oisT'i- rnsl.ori possession nndoi' B. of llio Criminal 
! 'rof’i'duia; (.'odo is an order respeetine jx^ssession of property within 
the ineaiiing of Art. 47.) 

5, See (1S81) () (All 709 (71.1) : 8 (nil E R 15^1, Kreiufalt CJinni Sha v. }S)/i/iir~ 
nKionnissa K luitoon . 

Note 2 

1. (JS79) f; (7;il Ij K 249 (2..)r)) : 7 lud .Vpp 73 : 4 Sar ,127 : -i Suthei' 370 (I' 

IP /.se V. jl uicer u u v issa K ha toon . 

(1910) A I K 191G Mad 020 (022) ; 08 Afad 402 : 21 ind Cas 501, Parai^n- 
eaniai/i/a ileiiimcJiandrad a . (See Judgment of Tyahji, J.) 

[See aUo (1900) 27 Cal 940 (947, 949) : 27 Ind App .100 : 4 Cal \V N 
597 : 2 4)0111 L R 592 : 7 Bar 714 (P C), Radhaniom DeIn v. 
Collector of Khulna.'] 

2. (1892) 19 Cal 040 (050), Bolai Ckand Ghoml v. Saniir addin Mandal. 

T C910) A I R 1910 Alad 820 (822) ; 21 Ind Cas 504 : 88 Alad 482, JCira^u- 
raiiia yijn v . Remutch andradn. 

' 1920) A 1 K 1920 Aliid 545 (545) : 50 Ind Cas 075, Solai Annual v. Joyi 
Chetly. 

n uol;)) A I R 1930 Oudh 087 (098) : 104 Ind Cas 118 : 12 Lnek 071, Rralah 
Bahadur Singh v. Jagatjit Singh. 

[Sec also (1890) 20 Cal 701 (784) (F F)), Jogendrn Kishore Roy Ciime- 
dhury v. Brojendra Kishore Roy Chowdlinry.] 

(1888) 15 Cal 521 (520) ; 15 Ind App 123 : 5 Sar 172 : 12 Tiid ,Tur 210 (P C). 

4i(]8fl9) 23 Bom 525 (527) : 1 Bom L R 5, Sagji v. Namder. (Ordur passed liy 
Alamlatdar.) 


Article 47 
Notes 
1—2 
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Article 47 right to sue for ]>ossesi5ioo accrues to tlio ijlaintiff only suhseqicoit to-. 

Notes tliG date of the order, tliis Article will not apply. X, a zairiindar, 

2 — 3 agreed to lot certain lands on lease to A and his co-sliarers and on 

failure to ])erf()rm the agreenie3nt, A and his co-sliarors obtained 
a decree against A'" for specific performance of the agreement. In 
execution of tlie decree the Court ordered A^ to execute a 'pottah in 
favour of A and his co-sharers. The pottah was executed on 
In ItSHO, however, .1 instituted a proceeding under 
Section 5d0 of ti)e Criminal Proce^dure Code (corresponding to the 
])resent Section 145) and tlio application was dismissed. A instituted 
a suit in IBHS against for jo'.covery of tlio i)i'oi)erty basing his 
rigid; on the pottah. It was hold that uiddl the pottah was oxucut(;d 
in 1881, .1 did not geit any riglit to the possession of the })ro])eify, 

tiiat tliercd'oi'c lie had no right to sue for ejectment in 1880 when 

the ordei' imdei' Section 5.4() was passed and that tlio suit was nof 
tlierefore governed by this Ai’turle.” 

The following are further essemtial conditions for tlie ajddicahility 
of llie Article : — 

l.The suit must ho by a per.son hound l)y the order or by a 
person c.laindiig undiu' him. 

ti.Tiie order should he one i)assed under the Criminal 
ih'ocaalure Code or imdei* tlio Mamlatdars’ Courts Act.^’ 
d.The order should lu^ r(is|)octing tlie possession of iininovablo 
]>ro}>ei'ty. 

3. “Person bound by an order/' — The Article applies only 
wliere tlie iilaintiff is hound by an order such as is T’cferred to in 
the Article', oi* is a person claiming through a person so bound. 

The ordinary rule is that an order is not binding on a person 
wlio is not a part?/ to the proceed inr/s. Thus, an order respecting the 
])Ossession of immovahlo p]' 0 ))erty made under Section 522 of tlie 
Criminal Procedui’e Code,^ or under Mamlatdars’ Courts Act,“ binds 
only the parties thereto and not third jiarties, who therefore are not 
hound to liring a suit lor recovei y of propei ty within three years 
of the oi'der. 'riiere is a conflict of o|)inion as to whether an order 
UTider Sciction 145 of the Crinunal Procedure Code hinds any persons 
other than tlie actual jiarties to the jiroeeedings. According to the 

4b (18‘.)'i) in (';a] (M() ((350), Bolai Chand (ihosal v. SajniriLddin Mandal. 

{\mi) A r R 1027 Alad 58(3 (501) : 102 Ind Gas 3(30, Suhbalakshimi 
V. Narasui/iah. 

5. (1802) 10 Gal (34(’> ((350), Bolai Chand (Ihosai v. Sa)?iiruddin Mondal, 

(]. (1873) 10 l)Oui J1 (’ R 470 (481), Baha ji v. Anna. (Order of Alainlatdar nnder 
Hom))ay Act 5 of 18(34 is not ordi'i' imder Act 1(3 of 1838 — Article does 
not apply.) , 

Note 3 

1. (1925) A 1 R l‘)25 Mad 790 (800) : 8(3 Ind Gas 744, AdAnarayana v. 

Snramina. 

(1012) 17 Ind Gas 580 (501) ("Mad), SrinivasacJiarlu v, Darlahha Sitbuddhi- 

2. (1894) 18 Rom 449 (451), Natheka v. Ahdnl Atli. 
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}|i(vh Courts of Bombay,'^ Calcutta^ and Madras/' ihocn'dor is binding Article ^7 
not only on tbo actual partie?s to the proceedings but also on all Note 3 

persons concerned in the dispute and who have notice of the pro- 
ceedings. The High Court of Lahore^' and the »Tudicial Connnis- 
sionor's Court of Nagpur' have, on the other liand, held that the 
ordeT- l)inds only tlie parties to the jn’ocoedings and none (dse. 

\Yliero an order is inssed against a ])erson in a repre^eniative 
capacity, it will he hinding on all persons so representtal.'* d'lio 
reason is that such persons are constructively parties. Thus, whcie 
all order is jiassed against tlie manager of joint Hindu family as 
sncli, all the members represented liy him will be bound by tlie order 
against the manager.'- But an ordei' against a jierson in Ids pr'milc. 
capacity is not binding on him in his cajiacity as tlie manager of 

A jierson cannot be hound by an order jiassed without jurisdic- 
tion.^^ Nor can a jierson in irhose faroiir an order lias lieen passed 

a. (PJOU) 10 Cri I> Jour 04 (fi4, 05) : ‘2 Ind Cas 513 (Ruin), NnthKbhai'lJrijlal. v. 

Ei){'peror. 

4, (1030) A I R 1030 Cal 03 (04) ; 1930 Cri Cas 15 : 125 lud Cas S58 ; 31 Cri L 

Jour 945, Satija CJtaran De v. Kurperor. 

f). (1930) A 1 R 1930 I\Ia(l 48 (49) ; 52 ^lad 787 : 122 Ind Cas 171, rcide/a- 
HODiaraj'ii v. Va rnhalarajn . 

f;. (1935) A J H 1935 Eah 115 (118) : 1935 Cri Cas 181, Mt. MauaDen v. Dunui 
i'hmid. [M Jiiadc a[)pli<’<ition undc'r S. 145 against 7>', Oruthcr of /I, in 
respect of property that stood in name of I) Order passed in favour of 
M— D instituted a suit for possession after three yoa,rs- - //e/d order 
jiassed did not land J>.) 

7. (1918) A 1 H 1918 Nag 242 (243), Bof/hii v. (injai. 

5. (1018) A I R 1918 Pat 504 (504) : 43 ind Cas 955, Trackman Siiu/]i v. IHljan 

All. (Where in a proc-eeding under B. 145 in r(?s]»ca‘t of certain rights 
in land telcniging to a community, one meinher is selected to repri'sent 
th(M'utire conimunity, all tlu'. membi'rs of the eomnuniity are bouml 
by the order passed in the proceeding.) 

0. (1930) A T R 1930 Mad 48 (50, 51) ; 112 Ind Cas 171 : 52 Mad 787, lia/m/a.srs 
rnaraj'U v. Varahalara pt . (In proeecalings taken undei’ S. 145, an 
advo'se order })assed again.st a Hindu father in poss(\ssion of tiu: piu- 
perty bought on boluilf of the joint Uindu family is binding on iii> 
undivided sons though tluyv weiv not parties to the proee'edings.) 

(1923) A I R 1923 All 151 (152) ; 71 Ind Cas 402 : 45 All 300, fktm Sahm v. 

Bi'n 0(1 (’■ Jk' Ji a 1 i (i liosJt . 

[Nee aUo (1935) A T R 1935 Lah 115(118) : 1935 Cri Cas 181, J/7. Mopa 
V, Biwan CJiand. (2 J C 513 (513) (Doin), DissimU'd fiom.)] 

[But see (1921) AIR 1921 Oudh 191 (192) : 00 Ind Cas 078, Bam Bal 
V. Thalitr Din. (Order passed against elder l)rotlier of joint 
family — Jiiore \vas nothing to show that he acted as the mana- 
ger of the joint family,)] 

10. (1903) 28 Eom 215 (220) : 5 Boin L R 032, Bahaji Jiao v. Lnxmanda.s. 

Cl. (1920) AIR 1920 Cal 820 (821) : 00 Ind Cas 800, BJiarat Cknmh a v. Bavi 
Binider ChowdJi'irru. 

(1026) AIR 1020 Cal 102*2 (1025) : 97 Ind Cas 73, Bohhii Nnndaii Chav^ 
dh’Uri V. J adunandan Chondhury. (An order declaring joint p()ss('>si(>n 
or mode or enjoyment of possession is without jurisdietion.) 

(1871) 3 N W P Id C R 171 (171, 173), Dcorpm S'nujh v. SJrihJm. (A IMagis- 
trate should not go on to inquire into tlie rights of iiarties in posses- 
sion, or forbid the exercise of any rights of such X)ierty.) 

(1921) AIR 1921 Boil) 207 (207) : 46 Bom U.K.'S ; 02 Ind Cas 224, Vnikatesh 
Raval V. BMh'it Veytlatcfili. (Injunetion granted by Mamlatdar — 

Injunction order set aside in revivsion by District De[)uty Collector — 
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Article 47 be said to be bound by the order within the meaning oi’ this Articled^ 
Notes Thus, where an order is passed in favour of A, B and G as against 

3 — 3a I,), and sul)se)qaontly on a dispute between A and By A files a suit 

against B in rosi)eet of the i)roporty, this Article does not apply as 
A cannot be said to be a ])er3on hound ])y the orderd"^ 

A person cannot also be said to l)e hound by an order whicdi \h 
not suhsisLiiuj on the A ate of the .s///7;d^ lAirtlung tlie suit being 
]>ractically to set aside the order passed y tlio Article will not a])ply 
where there is nothing t(') set aside. 

3a, Defendant not party to proceedings in which order was 
passed. — In Jogendra Ix ishore Itoij Chowdhrif v. Brojendro Kishore 
Bog Chowdhrg where the plaintiff who was bound l)y an order 
under Section 145 of tlie Criminal Procedine Code in favour of A, 
instituted a suit for recovery of the jn’operty against B wlio was the 
adopted son of Ay it was observed by the Full Bench tliat tlie throe 
years' rule of limitation “applies to all persons hound l)y, or parties 
to, tlie order and to any otlicr i)ersons who may claim the proi)orty 
tinough any such persons under a title derived sul)seQUont to the 
order,” and it w’as accordingly held tliat the suit against B who 
claimcal throng! \ J who was a i)arty to tlie proceedings in which the 
ordeo' was ])assod, was governed by Article 47. Where the defendant 
is neither a ]>arty nor claims through a party to the prior praceed- 
ings, the suit is not governed by tliis Article even though tlie plain- 
tiff is bound liy tlie order. Tlie reason is tliat the only possession 
which the ])laintiff is liound to respect is that of the individual in^ 
wliose favour the order was passed.'*^ 

Order ])as,sed by District Dc])Vity Ool lector held to bo without juris- 
diction.) 

(187‘2) 9 iEan H C R 424 (426), V is/ranatharav Kacheshvar v, Narayan 
Goprtl, (C;iso uiidc-r PK)inbay Act — iMiUnlatdar passed au order in 
favour of one who was not a ]>ropcr party.) 

(1880) 1889 I>om P .1 55, II aHanhhai v. f jaksiiDiari . (Decision under Bombay 
ALimlatdars’ Courts Act — Afanilatda rs liavc no jurisdiction to take 
e<:iguizance of suits arising out of disputed claims to redeem mortgage.) 
[Sec also (1918) A I R 1918 Oal 901 (902, 903) ; 42 Ind Cas 768 : 18 
Cri L -lour 1024, Tar Miihammad v. Ilayat Miohamviad. 

(1911) 12 Cri L Jonr 47 (Is) : 9 Ind Cas 285 (Mad), Gangadharani 
Aiyar v. Saukara/ppa Naidu.] 

12. (1880) 6 Cal L R 249 (255) : 7 Ind App 73 ; 4 Sar 127 : 3 Suther 370 (P C), 

U' i.sc V. Anieejoimiissa Khatoon. 

(1927) A I R 1927 Mad 304 (305): 99 I. C. 532, Isnmha Rowiher v. Sadasiva. 

13. (1927) A I R 1927 Alad 50 (52) : 98 Ind Cas 442, Pratapa Simha Baja Saheb 

V. Raja Saheh. 

14. (1880) 6 Cal L R 93 (95), Aukliil Chunder v. Mirza Delawar Hossein. 
(1926) A I R 1926 Cal 1022 (1025) : 97 Ind Gas 73, Rohmi Nandayi v. Jadu- 

Hand an Choudhury. 

(1912) 16 Ind Cas 735 (736) (Cal), Thakun Choivdhur y v. Manrup Mahton, 
(No order passed in proceedings under S. 145, the proceedings being., 
dismissed or dropped.) ^ 

Note 3a 

1. (1896) 23 Cal 731 (733, 734) (P B). 

2. (1880) 6 Cal L R 93 (95), Aukliil Chundcr v. Mirza Delawar Hossein, 

(1891) 1891 Bom P J 338, Nyalchajxd v. Khandu. (A obtaining otdef 

against B — B filing suit against C who does not derive title from A 
— Suit is not governed by this Article.) 
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4. “Or by any one claiming under such person.*' — A poison 
is said to claim under another when he derives his title through the 
other by assignment or otherwise^ But his title nnist have arisen 
subsequent to the order passed.- A mortgaged his i)ro|>erty to B and 
^,uhso(iuent thereto sued X in tlie Mainlatdar's Court for possession 
;(,nd the suit was disniissed on 2drd Beptemher 1H9G. i> suhsequently 
obtained a decree on his mortgage, and tlie jn-operty was sold in 
e.xocutiori of sucii decree and was purcliased by C. C sued X for 
jiossession more than three years after 23rd Sojjtendier 1890. It was 
liold that C derived his title not only from A but also from B, that 
that title, so far as it was tlins derived, must bo taken as it stood 
on the date of the mortgage, i. e. before tlie order of the Mamlatdar’s 
Court, that C was not a |)erson l)Ound l)y tlie order and tfiat Article 
47 did not apply 

A lessor cannot bo said to claim under Ids k'ssee and is thei’eforc 
not hound by an order against tlie latter/^ 

4a. Order respecting trust property against trustee - 
Succeeding trustee, if bound. — B. 14d of tlie Criminal rrocfnlure 
Code can be applied even to trust pi’operties. There is no justihea- 
tion for the view that it is only tiie iiarticular trustee wlio was a 
jiiirty to a proceeding under Bection 145 that must be held lioimd 
hy that order oi' by tlie limitation prescribed liy this Article. If tlie 
trustee }-)urported to act on behalf of the trust, the projier interjvreta- 
rion of the order will be that the trust itself was a jiarty and must 
ho lield hound by tlie order, and whicliever trustee riray sulisecpiently 

Note 4 

J. (1900) 29 All 1 (3) ; 3 All L Jour 044 : 1900 All W N 242 (P B), Sundar Lai 
V. Chhitar Mnl. 

(1922) A I R 1922 Pat 03 (07, 08) : 05 Ind Cas 200 : 1 Pat 174, Kali Dayal 
V. Uniesh Per shad. 

(1910) 7 Iiid Cas 184 (185) (l\Iah), lieuna. pva ya v. Aitha Melanta. 

(1893) IS Bom 348 (354, 355) : 1893 Bran P J 208, Bapn M ahadaji v. Afaha- 
daji Vasudeo. (Assignee.) 

(1890) 23 Cal 731 (737, 738) (E B), Jogendra. Kishnre .Roy (jjjhoivdhnry v. Bro- 
jendra .Kisliore Roy Choudkry. 

(1930) AIR 1930 Pat 029 (030) ; 15* Pat 481 : 100 Ind Cas 29, Mangalal v. 
Sagar Mai. 

[See (1920) A I R 1920 Mad 545 (545) : 50 Ind Cas 675, Solai Aminal 
V. Jogi Cheliy. (Criticised in A I R 1929 IMad 38 (42).) 

(1895) 22 Cal 304 (371), Soshi Bhusan (In, ha v. Gogan Chunder 
Shaha.’] 

3. (1904) G Bom L R 305 (300), Avm Dada v. Dhondo. 

■I- See (1882) 11 Cal L R 122 (124), Ramhrohino Chuckerhutti v. .Bunsi Kurmo- 
kar. (Case decided under Civil Procedure Code, S, 11.) 

(1875) 24 Suth W R 128 (129), Shaikh Wahid AH v. Naulh Zooraho. 

[But see (1870) 14 Suth W R 395 (396), Lekhraj Boy v. Court of 
Wards, (Where a zarnindar lets his estate in farm for a term 
of years and so delegates the whole of his rights, privileges and 
immunities to another person, he becomes himself bound by an 
adverse decision under Act 4 of 1840 to w^hich the former was a. 
party.)] 


Article 4T 
Notes 
4 — 4a 
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JLrtiole 47 
Motes 


file a suit to set aside that order will really he acting on behalf of tho 
trust. ^ 

5. “ Order respecting the possession of immoveable property., 

— The order, so as to come within the scope of’ this Article, shontl 
he one — 

1. respecting ])ossession of inimovahlo ])roperfcy, and 

2, passed under either of tlie two Acts mentioned in the 

Article. 

The jindsdiction to pass an order j'clating to ])ossossion is givo!i 
under the Criminal Procedm'o Code l)y Sections 145, 146, 147 and 
522, and under tlie llomhay Marnlatdais’ Courts Act hy Sections 21 
and 22 (fo]- wirieh see Note 6). 

Order passed under Seeiloii 145, Ca'i/niinal Procedio'e Code : 
lender Section 145 a ^lagistrada; is requii’ed to give a definite 
finding as to wliicli of the partie's was in possession of the immovable 
property on the date of the ])r(4iininai y ordoi'. Such a finding is to 
1)0 ])ased on ])ro|)or inquiry and on a consideration of tlui effect of all 
availal.de evidence.^ lie, nee, an order of a Magistrate, which neither 
-dispossosses tl)o jdaintiff (soo proviso to suh-section 4 of Section 145), 
nor maintains tlie defendant’s ])o.ssossion to the exclusion of tlio 
plaintiff (see suh-soction 6 of Section 145), is not an order respecting 
the possession of immoval)le pro[)erty and will, therefore, not fall 
within this Article.^ Tluis an order inerelif dismissing the complaint 
has been hold not to amount to an order “rosj)octing tlie posses- 
sion.”'^ Similarly, an order merely cai’rying out tlie decree of a Civil 
Court is not one “ res])ecting tlie possession” of the pi‘oj)erty.'^^ But 
an irregnlai'ity that does not occasion a failure of justice in passing 
an order does not render the order a nidlity. .V suit brought three 
yeai’s after such an order will ho iiarred.^ 

Note 4a 

1. (1030) A 1 K 1030 Mad 188 (180) ; 101 liul Cas 234, Ja>ja(hamlml Anni v. 
Periaf Jiainh i Na dnr. 

t Note 5 

1. See the Authors’ (jo.lc of Criminal Proce.fluro, Vol. I, Roction 145, Note 51. 

2. (1020) A I K 1020 (lal 1022 (1025) : 97 luO Cas 73. Rnhini Nandan Chan- 

dhuri Y, Jadu Nandan Ciiauddvry. 

3. (1012) 10 ItuI Cas 735 (730) (Cal), Tha.kiui C'haitdhnry v. Manrup Mahton. 
(1809) 11 Suth \N R 477 (478), ILnrranath CdiovHlhury v. Huree. Lall Shadia- 

3m (1929) A I R 1920 Mad 38 (40) : 111 Ind Cas 152, Alagarsami Thevan v. 
ilamahhadra Naidu Corn. 

4 . (1918) A T R 1918 Cal 901 (902, 004) : 42 Ted Cas 708 : 18 Cri L Jour 1024, 

y ar M n hanini nd Saha v. Jlatyif M ohani.ntad Saha. 

(1910) A I R 1910 Mad 320 (321) : 38 Mad 432 ; 21 Ind Cas 504, Parasn^ 
rainayya v. Baninchandradu. ^ 

(1911) 9 tnd Cas 28.5 (280) : 12 Cri L Jour 47 (Mad), Gangadaram Iyer v. 
SanJcarappa> Nauhi. 

(1925) A I R 1925 Oudh RX) (193) : 82 led Cas 091, Abadi Begam \\ Ahmad 
Mirm Beg. (In civil suits dealing with the application of Art. 47, it 
is not every error whicdi makes the result invalid and that Ixdore waut 
of jurisdiction can lx*, cstahlished in such a case, a vice must be clearly 
established which infects the whole proceedings.) 
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Order under Section 146, Criminal Procedure Code : 

If, in the inquiry under sub-section 4 of Section 145, the 
Maj^istrate decides that none of the parties was in actual possession 
of the subject of the dispute on the date of the preliminary order, 
or if the Magistrate is unable to satisfy himself as to which of them 
was in such possession, he should, under Section 146, attacli the 
j)roi)6rty. And where a Magistrate passes an order for attachment, 
it is not an order “res])ecting i)ossession’' and therefore this Article 
Is not ai)]4icahle.^ Tlie reason is that the order contemplated by 
tliis Article is an order wliereby one of tlie parties is adjudged to be 
in possession and is maintained in possession until evicted in due 
course of law/* The possession of the Magistrate is in such cases a 
possession on behalf of sucli of the rival claimant as might estahlisli 
M light to possession on liis own account A 

Order u/nder Section 147 , Crinii/nal Piocedure Code : 

While Section 145 deals directly with possession of land and 
water, Section 147 deals with disputes regarding rights of user of 
land and water; and tlie order passed by the Magistrate after inquii'y 
is an order not of possession but of prohilrition of either inter- 
ference or exercise of such right. It is, therefore, donlitful wlietlier 
sncli an order will fall under this Article.'^ 

(1808) o Agni ()5 (GO), Clmj M idi v. Khyraiee, 

(1807) 20 All 120 (122) : 1897 All \V N 214, (iosicmni Jiaruhar Lalji v. Sri 
(lirclJidriji. (Pr(>|>Pi tv would not be forleited to Government.) 

(1877) 1 Mad 809 (811) : 2 Ind Jur 98, Akilandavinial v. Periamm y Piilm. 

(1902) 20 Mad 110 (413), JtajnJi of Venkatagiri v. TsakapalH Suhhiah. 

(1901) 28 Cal 8() (88) : 5 Cal W N 100, Deo Neirnin Chowdkvry v. Webb. (In 
the case the question whether Art. 47 would applv was not deeid(Hl. 
See AIR 1921 Cal 584.) 

[See (1874) 7 N \V H C R 35 (37, 38), Durga v. Mangal. 

(1911) 11 Ind Cas 587 (587) : 12 Cri L Jour 403 (Lah), Mohar Singh 

V. Kniperow^ 

0. (1897) 20 All 120 (122) : 1897 All W N 214, (iosiennn Panehor Lalji v. Sri 
(lirdhariji. 

(1930) AIR 1930 Oudh 387 (393) ; 104 Tnd Cns 118 : 12 Luek 371, Praiah 
llahadnr v. Jagaijit Singh. (Whim there is no such order, Art. 47 
does not apply.) 

7. (1929) AIR 1929 JMad 38 (41, 42) : 111 Ind Gas 152, Alagarswami Thevan 

V. liaviabUadra Naidn Garn, (A I R 1920 Idad 545, Criticised and 'Not 
followed.) 

(1920) A I R 1920 Cal 782 (780) : 95 Ind Cas 117, Ahinnsh v. Tarim Charan. 
(Case of attachment under S. 145 (4.).) 

(1910) A I R 1910 Cal 751 (752) : 31 Ind Cas 242, Projendra Kishore v. 
Pd tar at Chandra, 

(1921) AIR 1921 Gal 584 (580) ; 00 Ind Cas 433, Sarai Chandra MaiP v. 
Bihhnbaii Dehi. (28 Cal 80 explained and held obsolete.) 

(1905) 32 Cal 850 (859, 800), Beni Pershad Koeri x .ShahmdaOjha. {Disputes 

* among rival tenants -Land attached under S. 140 — I’ossession of 
Magistrate is possession on behalf of tenant as might estal»lisli a riglit 
to possession ' — Such possession is not on behalf of landlord.) 

[See (1922) AIR 1922 Cal 419 (421) : 49 Cal 544 ; 05 Ind Cas 200, 
Panna Lai Bisiva.s v. Panchu Uuidas.^ 

8. See however (1897) 20 All 120 (123) : 1897 All W N 214, Gosinanii Panchor 

Lalji V. Sri Girdhariji, 


Article 47 
Note S 


Lim. 74 
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Article 47 
Notes 
6—7 


6. Order passed under the Mamlatdars’ Courts Act respect, 
ing the possession of property, — An order which a Mamlatdar 
can, under the Bombay Act 2 of 19063, pass on the question of 
possession may, having regard to the different Sections of the Act, 
bo divided into the following classes : 

1. Orders restoring possession to a idaintiff’ who has been 

dispossessed otherwise than in due course of law witliin six 
months before the suit, or, where a plaintiff’s |)ossossion has 
been obstructed by a defendant within that period, orders 
issuing injunction to the defendant and tfierohy confirming 
the piaintiff in possession ; 

2. Orders rejecting the plaint for default ; and 

3. Orders rejecting the plaint on the ground that tlio plaintiff 

has failed to prove all or any of the issues laid flown in 
Section 19, clauses (a), (h) and (c). 

Section 22 f)rovides that where a party is either restored to 
possession or confirmed in possession by means of an injunction by 
the Mamlatdar, such ])arty sliall continue in ])ossossion until ousted 
by a decree or order of a Civil Court. This Section lias reference 
only to tVie first class of these orders. The second ])roviso to the 
said Section makes it clear tliat it is an order of tliis kind only 
which, according to the x\ct, falls witliin tlie category of the 
Mamlatdar’s decision respecting tlie possession of any pi’oiierty. 
This Article, as seen in Note 5 anta, requires two conditions to be 
fulfilled before it can be apjdied, namely : 

1. that tlie party suing should be bound by the order under 

the Mamlatdars’ Courts Act, and 

2. tliat the order should lie reispccting possession. 

And Section 22 of the Bombay Act explicitly points out the orders 
to which these two conditions aiijily. Tliey nuist belong to the first 
of the three classes mentioned aliove. It follows from this that the 
three years’ iieriod of limitation iirescribed in Article 47 does not 
apply to orders belonging to the second and the third classes.^ 

7. “To recover the property.”— This Article applies where the 
suit is one to recover the jiroperty comprised in the order. A suit 
for the declaration of right to the property is not governed by the 
Article.^ Wiieie projierty has been attached under Section 146 of 
the Criminal Procedure Code, or a receiver has been appointed for 

Note 6 

1. (1904) 28 Bom 001 (609, 610, 611, 614) : 6 Bom L R 612 (F B), Tnkaram v. 
Hari. (25 Biom 82, Overruled.) 

(1921) AIR 1921 Bom 207 (207) : 45 Bom 1135 : 02 Incl Gas 224, Venkatesh 
V, Bhikii. ^ 

(1931) AIR 1931 Bom 256 (256) : 135 Ind Gas 427, Ikillappa v. Tippa^i 
Gowda. {Order denying a right of way is an order respt^ctiiig possession.)* 
[But see (1883) 1883 Bom P J 131, Chinto v. Vishnu.. (Impliedly 
overruled by 28 Bom 601 (F B).)] 

Note 7 

1. (1908) 85 Cal 851 (857), Eshan Chandra Samanta v. Nilmoni Singh. 
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the said property under the same Section, the property is in custodia Article 47 

legis on behalf of the rightful owner. The rightful owner is not, in Note 7 

such eases, under any obligation to bring a suit for possession of the 

])roperty. It is suilicient if he establishes his right to the property, 

and if he does so, the attaching Court is bound to deliver the 

])ro])erty to him. This Article will not apply to such cases. “The 

exju’ossion ‘to recover’ really points to and implies that the recovery 

of the property must be the relief that is claimed in the action 

against the other party to the suit, namely the defendant, and, 

taking into consideration the whole of the language of that clause, it 

is abundantly clear that this iVrticle was intended to ai)ply only to 

cases wliere by tlie order of the Magistiaite possession lias been 

conlirmed or given to the other party to the suit, and it therefore 

becomes necessary for the intending jdaintiff to institute a suit for 

the recovery of tliat property from the op)iosite party. 

A and B are joint owners of properties X and Y. An order is 
made against A and in favour of B in respect of property Y confirm- 
ing Ji’s possession. A sues three years thereafter for partition of 
his share in properties X and Y. Is the suit barred? It has been 
field that it is not barred, on the ground that a claim for a share in 
pro|)erties X and Y is not a suit for the recovery of the property Y 
in resi-ioct of which the order was passed.^ 

Suppose now the order was passed in respect of both tlic projier- 
tics X and Y. It has been lield by the High Court of Bombay that 
even in such a case the suit is not barred.^ It was observed as 
follows : — 

“A suit for the partition of property comprised in the Mamlat- 
tlar’s order is not properly designated as a suit to recover such 
projierty ; and whether that projierty is the ojily one of which 
jiartition is claimed, or whether it is only one of mch properties, is 
not a material question in this connection.” 

The High Court of Calcutta has, on the other hand, dissented 
from the Bombay view and has held that the suit will he barred 
under this Article.® It has been held by the Judicial Commissioner’s 

2. (1929) AIR 1929 Mad 38 (41) : 111 Ind Gas 152, Alagarswami Thevan v. 

Ramahhadra Naidu Oaru. 

3. (1929) A I R 1929 Mad 3 8 (41) : 111 Ind Cas 152, Alagarswami Thevan v. 

Ramahhadra Naidu Gnru. 

1 . (1880) 5 Bom 25 (2C), Bhaguji v. Aniaba. 

(1880) 5 Bom 27 (29), Shivram v. Naf'ayan, 

[See (1901) 26 Bom 146 (149) : 3 Bom D R 594, Bhimappa v. Irappa. 

(1935) 163 Ind Gas 370(371): 39 CalWN S^3(S6f),8rS),Jogesh Chandra 
V. Suresh Chandra. (It is not contemplated by the Article that 
^ the title of the co-sharer of any joint property must bo held to 

Ix! extinguished or that there could not be any claim for joint 
possession or partition, simply because an order passed by a 
Griminal Court in respect of a part of the property has not 
been challenged by suit within three years.)] 

(1890) 15 Bom 299 (305), Parashram Jathmal v. Eakhma. 

G. (1930) AIR 1930 Cal 012 (614) : 128 Ind Gas 106, Atale Siinarri v. Talib 

Hussain Mia. 
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Article 47 Court oi Nii^^piir^ that the expression “right to sucli property’' in 
Notes Section 28 ante includes the right to joint possession and that 

7 — 9 ])erson whose right to joint possession is extinguisliod by the expiry 

of tlie period fixed by tins Article read with Section 28, cannot evade 
tlie o]K 3 ration of this Article by framing the suit as one for damages 
of his sliare of the produce, inasmucli as tlio right to claim damages 
is not se|)arato from the right to claim ])(.)Ssession or joint possession. 
The High Court of Allahabad has also held that the words “to 
recover [)ro|)orty’’ would include the recovery of property l)ot}) 
as full owner and also as joint owner, ^ 

8. Article 47 and limitation prescribed under local or 
special law. — Under Section 29 aiitey where any si)ecial or local 
law ])rescjdl)es foj‘ any suit a period of limitation different from the 
period prescribed tlua-ofor by the Limitation Act, tlio suit is governed 
by sucli special or local law. For cases wherein the s[)ecial or local 
law has been aptdied, see the undermentioned cases. ^ 

Where an ouster of the plaintiff takes place under the provisions 
of the Bengal Tenancy Act, 1885, on a date antecedeiil to the date 
on wliich the Magistrate makes Ins order, the limitation prescii!)e(] 
by Article 3, Scliedulo 3 of the Bengal Tenancy Act l)egir)s to I’uu 
against tlie plaintiff frotn the date of the actual ouster. The limita- 
tion, which thus luis l)egun to run against tlie jdaintiff, does not 
cease to I’un and the plaintiff cannot liave a fi’esli start of the 
limitation from tlie date of the Magistrate’s order. ^ 

9. Final order, the starting point of limitation. — Before 
tlu' amendment of tlie Criminal Procedure Code in 1923, orders 
under Seedion 145 were not subject to appeal, review oi’ revision. 
Hence, under tlie unamended Code it was held tliat for a suit to 
recover projierty in respect of which an order under Section 145 had 
been [lassed, the ])(u;iod of limitation ran from tlie date of the orden- 

(1935) 103 l!id Cas 370 (371) : 39 Cal W N 853 (855, 850), Jogesh Chandra 
V. S^rrrb^li Chandra. (A 1 R 1930 Ca] 012, Followed.) 

7. (1930) A 1 R 1930 Nag 112 (143) : 122 Iiid Cas 270 : 2(; Nng L R 100, 

Ja.galrain v. Pitai. 

8. (1937) A 1 R 1937 All 300 (303>) ; 109 Ind Cas 125, Mi. d aidevi Knari v. 

J)a.hshini Din. 

Note 8 

1. (1805)2 Siith \V R 102 (102), Lyonx v. liaj CJrnnder SJrikrrrssni' Hoy- 

(Dispossession under Act 4 of 1840 — Case falling under Deugal Rent 
Act, 10 of 1859, S. 23 Cl. 0 — One year’s period of limitation unciei' 
8. 30 of that Aet aj^plied.) 

(1927) A I R 1927 Nag 402 (404) : 105 Iiid Cas 431, Unmrao v. Gulabrao. 

(('. OV'Uanev Act, Seh. 2 Art. 1 ai)plied.) 

(1933) A 1 H 1933 lAit 224 (228) : 12 Pat 201 : 149 Tnd Cas 501, Jurnwan 
Singh v. Jinnisnrrkh Singh. (He-a,ppearance of laud after submprgoiicc 
in water — Defendjint getting possession in S. 145 Cr. P. C. proceedings 
- 'tliisdoesuot amount to dispossession of plaintiff lyy landlord within 
the meaning of Bengal Tenancy x\ct, Sch. 3, Art. 3 — Hence suit te 
recover projxirty is governed by Limitation Act, Art. 47.) 

2. (1900) 28 Cal 80 (88) : 5 Cal W N 100, Deo Narain Cfmvdhury v. Webb, 

[See also (1933) A I R 1933 Pat 224 (228) : 12 Pat 201 : 149 Iiid Cas 
501, Juraivan Singh v. Bavimrekh Singh.] 



To KEOOVER RROrERTY COMPRISEI) IN CERTAIN ORDERS 1173 


of the Magistrate.^ Now by the Amending Act of 1923, a revision Article VI 

l)y the High Court is allowed on an order passed by a Magistrate Note 9 
under Section 145. Hence the ex 2 )ression “the linal order” will 
cover an order }>assed in revision. 

A final order*, so far as Section 145 of the Criminal Prockiure 
Code is concerned, should embody a definite finding as to which of 
the parties ivas hi possession of the subject of the dis])ute on tire date 
of the jrreliiiiinary order. Hence, where no final order* in tliis sense 
is jrassed,’^ but only an or*der is jrassed whereby the irroceedings are 
merely struck off the file‘s or the complaint is dismissed,^ it will 
ru)t Ire a ‘final order’ within the meaning of this Article. Similarly, 
it lias been held that a verbal order will not be governed by tliis 
Article.^''’ 

Tiro suit to r ecover the proirerty, tiro subject of the disjruto, must 
1)0 brought within three years from the date of tlie final oraler in tiro 
case.*" xV jrarty cannot, by taking the law' into his owur liands and 
lorcibly ejecting the other party who was successful in the jrro- 
('ecdings under Section 145, enable IrimseJf to Irriirg a suit for declara- 
tion or* enlarge the pei’iod of limitation jri'escribed try this Article. 

.\n order in favour of the defendant was i)assed on tire 9th of Alai’clr 
1914 under Section 145 against d. After his death, the i)lainlilT, 
who was claiming througlr d, forcibly dispossessed the defendant. 

Tlie plaintiff w*as convicted and the defendant w’as I’cstored to posses- 
sion on 8th Se])tember 1919 under Secticrn 522. On 9th ATarch 1920, 

})laintiff bi’ought the ]>i‘esont suit for a declar'ation of his I’ight. It 
was field that the jilaintiff’ could not, by bringing a suit for merely a 
fieclaration, enlarge tlie period of limitation.^ 

Note 9 

1. (1008) 12 Gill W N 810 (811), J agannatli Mannari v. Ondal Goal Co. Ltd. 

(1018) A I H 1018 P:it 504 (505) ; 4S liid Gas 055, Lachinan Singh v. Lll jan 

AH. 

2. (1025) A 1 H 1025 Mad 24 (24) : 71 lud Gas 508 ; 21 On h Jour 15(J, 

Shukulathi linuiUier v. ihdaui Moidcen. 

(1025) A IK 1025 Mad 180 (181) : 71 liid Gas 112 : 24 Gri L Jour (it, 

Girairpa v. Kaihaifce Arneial. 

(1008) 7 Gri E Jour 550 (557) : 7 Cal L Jour 500, Arju Mea v. Annan Men. 

(1875) 20 Sulh W R 510 (517), Mosaheb AH v. N and IGishore. 

1- (1865) 5 Suth W K 174 (174), Dijram Salioo v. Beebcc Sag rah. 

5. (1912) 10 lud Gas 755 (750) (Gal), Thakuri Chaudhiirg v. Manrup Mahkoi. 

(Proceedings under S. 145 — Gomidaiiit dismissed as plaintill failed to 
2 >rove possession — No other order j^assed — Art. 47 does not appl>' to 
such dismissal order.) 

(1809) 11 Suth W K 477 (478), H urronath Ckoiodhury v. Hurec Lull Skaha. 

5ii (1807) 2 Agra 20 (28), Hukeem Ganga Fershad v. Moulvi Mahomed, Kootoob 
• Alum. 

0. (1021) A 1 R 1021 Cal 277 (279): 00 Ind Cas 025, Maharajah of Gooch Behar 

V. Mahendra lianjan Rai. (Suit filed within three years.) 

(1021) AIR 1921 Bom 207 (207) : 45 Bom 1155 : 02 Ind Gas 224, Venkatesh 
Reval V. Bhiku Venkatesh. (Do.) 

1. (1025) A I R 1925 All 151 (152) : 45 All 50(5 : 71 Ind Cas 402, Ram Sakai v. 

Binode Behar i Ghosh. 
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Article 47 10. Article 47 and Section 28. — Section 28 enacts that at tho 

Note 10 determiniitioii of the period limited hy the Act, to any person for 
instituting a suit for i)ossession of any property, his right to such 
property shall be extinguished. If a person, therefore, fails to brin;^ 
a suit to recover tho x^roperty within three years of the order against 
liini, Ids right to possession is extinguished/ In Wise v. Ameerun- 
nissa,^ their Lordsldi)s of the Privy Council held that possession for 
three years under an order of a Magistrate in a x)rocoeding under Act 
I of 1840 did not create a title by proscT’iption. This decision was 
given wlien the Limitation Act of 1859 was in force. That Act did 
not contain any provision like or analogous to the jirovision of the 
X>re3ent Section 28. Hence, the successful party in tho proceeding 
before the Magistrate did not acquire a title good against all the 
\vorld by tlio inoT-e lapse of three years. For, excejit by apiilication 
of Section 28, tliero is no extinguishment of right of property vested 
in one person by a mere lapse of time.*^ 

As to the effect of not bringing a suit by a person against wlioin an 
order under Act 16 of 1838 was jiassed, within the jieriod jirescribed 
by clause 7, Section 1 of tho Ijimitation Act of 1859, see tho cases 
cited below. 

Section 28 does not aj>])ly to parties who rely on actual jiossession 
which has never lieen disturbed. Thus, where in sjiite of an order a 
party remains in actual jiossession, tho Article has no applicalion 
and consequently tho non-institution of a suit will not extinguish 
the right of tlie party under that Section. 


Note 10 

1. (1012) 15 liid Cas '24 (25) (Mad), Derasil'lianiani v. CUeliij, 

(1020) A I R 1920 Mad 545 (545) : 5G Ind Cas 075, Soldi Avirnal v. Jogi 

Che tty. 

(1012) 14 Ind Gas 500 (507): 1912 PniiRo No. 84, Bhagwandas v. BlianamaL 
(1900) A I R 1900 Nag 142 (148) : 122 Ind Gas 270 : 20 Nag L R 100, Jagat- 
ram. v. Pitai. 

(1935) A I K 1935 Pat 104 (1R5, IGG) : 155 Ind Gas 1094 : 14 Pat 424, Nando 
Kahar v. Art JAin/p Naimin Singh. (Proceedings luider S. 14r5 Cr. 
P. G. between A ji,nd B — Ord^'r in favour cd B — After thuie years C, 
landlord of B, gi'tting possession from B under Givil Gourt decree — A 
brought suit against 0 — Held barred.) 

(1987) A I R 1987 All 800 (808) : 109 Ind Gas 125, Mt. Jaidevi Kuari v. Dade- 
shini Din. 

2. (1879) 0 Gal L R 249 (255) : 7 Ind App 73 : 4 Sar 127 : 8 Suther 370 (P C). 

[See aho (1831) 5 Bom 887 (890, 892), Lillu v. A 7 i 7 iaji.] 

3. (1923) AIR 1923 P G 118 (121) ; 50 Ind App 202 : 20 Oudh Gas 231 : 45 All 

419 : 74 Ind Gas 470 (P G), Miinitaz All v. Mohan Smgh. 

[See however (1805) 2 Butli W R 182 (183), Sheikh Janmoodeen 
Ahmed v. Ameernumsa. (Party cannot ignore an award under 
Act 4 of 1840 and sue for recovery of the j)roiK 3 rfcy.)] 

4. (1890) 15 Born 299 (303, 304), Farashram Jethmal v. Bakhina, 

(1889) 14 Bom 372 (376, 377) : 1889 Bom P J 805, Baini Khandu v. Baji 
Jivaji. 

5. (1895) 20 Bom 270 (277) : 1895 Bom P J 38, K 7 ’ish 7 iacliarya v. Lingawa. 

[See also (1911) 9 Ind Gas 285 (280) : 12 Cri L Jour 47 (Mad),‘ Ganga- 
dharam Iyer v. Sankarappa Naidu. (This point was not 
allowed to be argued.)] 
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48.!“ For specific jThree years.j When the person Article 48 
moveaWe property' ' having the ri^ht 

lost, or acquired by to the possession 

theft, or dishonest of the property 

misappropriation o r first learns in 

conversion, or for com- whose possession 

pensation for wrong- it is. 

fully taking or detain- 
ing the same. ■ 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Specific moveable property. 

4. Specific moveable property lost. 

4a.Suit to recover specific moveable property. 

5. Acquired by theft. 

6. Acquired by conversion. 

7. Wrongfully taking or detaining the same. 

8. Conversion by a carrier. 

9. Starting point of limitation. 

10. Having the right to possession. 

11. “In whose possession it is.” 

Other Topics 

Article 48 or Article 49 — • Which applies — Te.st ... See Note 7 

Conversion need not ho dishonest ... ... ... See Note 0, Pt. 4 

Governiiicnt I’romissory Notes a/nd share certificates are spe.cific niovoablu 

property ... ... ... Se(! Note H, Ih.s. 11, 13 

Mcniey — Whether specific in(iV(;a.l>]e pi’oporty ... Bee Note. 3, l^ts. 3 to 7a 

Standing trees or standing crops ... ... Bee Note 3, Pts. 15, 16 

1. Legislative changes. 

Act 9 of 1871 : 

Articles 48 of the Act of 1871, cor resiion ding to the present 
Article, proscribed the limitation for suits “for moveable ])ro- 
perty acquired liy theft, extortion, cheating or dishonest mis- 
appropriation or conversion” whicli were all offences under the 

^ Act of 1877, Article 48. 

Same as above. 

Act of 1871, Articles 47, 48. 

47. ^ For lost moveable property | Three years. When the property is 
‘dishonestly misappropriated or demanded and refused, 

converted. 

48 — For moveable property acquired | Ditto Ditto 

ly theft, extortion, cheating or dis- 
honest misappropriation or conversion. 

Act of 1859. 

No corresponding provision. 
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Article 48 
Notes 
1—2 


Penal Code. It was held that the Article provided for a case 
in whicli a suit was brought to recover moveable property 
acquii'od by a crmiinal offmce} 

Fui ther, the starting point of time for such suits was the 
(late “when the property was demanded and refused.” See the 
undermentioned case.^ 

Act 15 of 1877 : 

Column 1, 

(a) The word “si)ecitic” was added ])efore the words “move- 
able proi)erty.” 

(])) The words “or for compensation for wrongfidly taking or 
detaining the same” were added. 

(c) The words “extortion, cheating” were deleted. 

Colnmn A. 

The words “when the pioperty is demanded and refused” were 
deleted and the wo)ds that now occur in the third column 
wore substituted therefor. 

2. Scope of the Article. — Tliis and Article 49 apply to suits for 
reliefs in respect of speed tie moveable property} Further, they ai)ply 
onl^^ where such property lias l:)oon uurrnr/fiilly taken or wrong fully 
detained} But tliey differ in two im])ortant respects : 

1. Article 48 a))plies to suits for reliefs in respect of particular 
kinds of property, namely property whicli has been lost or 
acquired by theft or dishonest misappropriation or conver- 
sion} wliile Article 49 api)lios to suits for reliefs in resiiect 
of siiecitic moveable iiroiieity other tlian tiiose specified in 
Article 48.'^ 

‘2. Article 48 a|)plies only wliere the plaintiff lias a right to the 
possession of the projierty in rGS|)ect to which relief is 

Article 48 — Note 1 

1. (1877) Gill 898 (894), Unykniuoni v. Niimom, (Suit for luoiicy obtained by 

eolUisioi) and fraud.) 

2. (1872) 1872 Pun Ro No. 28, (rffan Chand v. Mohnnida. 

Note 2 

1. Sec Note 8 infra. 

2. See Note 7 infra. 

8. (1920) A T R 1920 Pat 888 (408) : 80 lud Gas 113, Lodna CulUery Co. Ltd. v. 
Bepin Bchary. 

(1910) 7 Ind Gas 447 (147) (iioin), Maganlal Bhukan Das v. ThaJeurdas 
Virjihhuka ndas. 

[See also (1929) A 1 R 1929 P G 69 (71) : 56 Ind App 98 : 114 Ind Gas 
604 : 8 Pat 516 (P G), Lewis Pugh v. Ashutosh Sen. * 

(1919) A I R 1919 Pat 428 (424) : 52 Ind Gas 361, Tafazul Khan v. 
Mohammad Bakshi Khan.] 

4. (1982) AIR 1932 All 256 (258) : 136 Ind Gas 809 : 54 All 467, Kripa Bain v. 
Kunwar Bahadur. 

(1936) A I R 1936 Bom 322 (325, 326) : 60 Bom 848 : 165 Ind Gas 184, 
Kaikhusroo Manekshah Talyar Khan v. Ganga Das Dtvarka Das. 
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claimed.^ Article 49, on the otlier hand, is not confinod k> 
such cases. The plain till need not necessarily he a person 
entitled to the possession of such 

8. Specific moveable property. — It has been lielil in a number 
of cases that tlie word “specific” applies to })roperty of which one 
may demand tlie delivery in specie} In some easels it lias been 
held that the word “specific” merely means “that can be specified.”^ 
A share in specific moveable property cannot be said to ho itself a 
“specific” moveable jirojierty in either of these senses.*-^^ 


5. See Note 10 infra. 6. See NoU* 10 infra. 

Note 3 

1. (1886) 11 iloiii 188 (187), TrJssoo Bhai/aji v. Sleam Ship “SavUri.'' 

(18<J8) as Cal (i'fi (099) : 2 Cal w' N 2(:f. (!•' B), Maiiguii Jha v. Dolhin 
(rolab Koer. 

(19:^0) AIR 1920 Sind 92 (9:3) ; 14 Sind Ti R 137 : 63 Iiid Cas 685, Earn Das 
V. AjiuUnadas. 

[See (1936) A 1 R 19:36 P C 171 (173) : 162 Tiid Cas 451 : 17 Lab 557; 
63 Ind App 279 (P C), M.(L Akbar Khan v. Attar Singh, 
(Whero thrir Lordships uso the word “specific” as meaning 
“retnrnal)Ie in specie.”) 

(1907) 6 Cal L flour 535 (538), Lala (lobind v. Chairinan of 
M iinicvpalit jf . 

(1895) 22 Cal 877 (882, 883), Surat Lai v. Umar flaji. (Per Norris 1.) 
(193:3) A T R 1933 Cal 253 (257) ; 143 Ind Cas 402, Siraruanioj/ce v. 
Probod ii CJiandra. 

(1907) 11 Cal W N 862 (864), Agandli Mahto v. Khajah Alilullah. 

(1914) A I R 1914 Alad 572 (573) ; :37 Mad 381 : 14 Ind Cas 254, 
Sanlcunwi Menon v. (lovinda Menon. (Specific property is that 
which is ixM'oVcrcd in spt'xde, i. e. the very proj^naty itself, not 
any eqiiivaletJt or reparation,)] 

2. (1912) 17 Ind Cas 906 (906) ; 6 Low J3ur Rul 75, Silhambararn Cheity v. 

U Kha Clyi. 

(1936) AIK 1936 Alad 250 (250) ; 161 Ind Cas 538, Manga Peddi v. 
Venkataraghava. (Suit for daniaKi's is not governed liy Art. 48 
or Art. 49.) 

2a (193:3) AIR 1933 Cal 253 (257) ; 143 Ind Cas 402, Swaioiaiuoyee Dasi v. 
Probod k (Jliandra. 

(1934) AIR 1934 Cal 87 (91) : 61 Cal 119 : 150 Ind Cas 398, JJibhn Bhusan 
V. Anadi Nafti. {(1. 13. Notes belonging to joint family of two brothers 
given as security for service of oiu* of members -- Suit by heirs of 
latter against heirs of the other brother for r(?eovcry of their share r4' 
the (I, P. Notes is governed by Art. 145 and not either by B. 10 or by 
Art. 49.) 

(1922) A 1 R 1922 All 525 (525) : 44 All 244 : 64 Ind Cas 974, Bashir-un- 
nism Bihi v. Abdur Raluuan. 

(1917) A I R 1917 Lab 181 (182) : 40 Ind Cas 374 : 1917 Ihin Re No. 92, 
Muhaniviad Hamid UUah Khan v. Muhammad Majid IJllah Khan. 
(1898) 21 Cal 157 (163) : 20 Ind App 155 ; 6 Bar 374 : 17 Ind Jur 484 : R & 1 
133 (P C), Muhammad Riasai Ali v. Hasin Bann. (To such a suit 
Art. 120 will apply.) 

(1897) 1897 Pun Re No. 16, Alt. Satara Begam v. Ml. Hussain Khanarn. 
(1920) AIR 1920 Sind 92 (93) : 63 Ind Cas 685 : 14 Siud L R 137, Rarndas v. 
Ajudhiadas. (Suit by heir for recovin-y of a share in the movealde pro- 
perty of a deceastid person.) 

(1903) 31 Cal 262 (272) ; 14 Mad L Jour 8 : 31 Ind App 10 : 8 Cal W N 146 : 
8 Bar 576 : 6 Bom L R 1 (P 0), Ganesh Diitt v. Jewach. (Suit by a 


Article 48 
Notes 
2—3 
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Article 48 
Notes 


It seerijs to be clear that money cannot be considered to be 
“specific’' moveable property^ though it may be moveable property.^ 
It cannofc l)o demanded to be returned in specie}^ It was however 
assumed l)y the High Court of x\llahabad in the undermentioned 
case^ that money was specific moveable property within the meaning 
of this Article. In later cases the said Higl't Court felt itself bound 
to follow the above ruling though it expressed its doubts about the 
correctness of the view.® The High Court of Calcutta also has iu 
one caso^ held the same view as tlie earlier decision of the Allaliabad 
Higli Court. It is submitted that the Allahabad view is not correct. 
The said decisions do not advert to tlie fact tliat the Legislature Ims 
used the ex|)rossion “specific moveable property” in some Articles 
and the expression “moveable property” in other Articles, and that 
it cannot be said that it lias done so without any ])urpose. As to 
the Madras view, see the undermentioned casc.^^ 

The view was expressed in some cases that pi;o[)orty wliich 
becomes moveable only by tlie act of tlie defendant is not the 

IliiHlu widow for reciovory of immovable and moveable properties, being 
laa; det^oased husliaiuPs share in the farnil s' properties under a partition, 
is not l>a.rr(‘d l)y limitation, so far as tlie moveable property is cou- 
conied, even when such suit is brought after lapse of throe years from 
the cause of action.) 

(1921) A T H 1921 Cal 77 (78) : GO Ind Cas 870, BlnihancMrar v. Dwarkesivar , 
(1922) A I R 1922 All 525 (525) : 44 All 244 : 04 Ind Cas 974, ML Bashvr-zin- 
nissa Bihi v. Abdul Ilahraan. (Suit for partition of moveables.) 

3. (1907) 11 Cal W N 862 (804), Agandh Mahlo v, Khajah Alilullah. 

(1914) A I R 1914: Mad 572 (572) : 37 Mad 381 : 14 Ind Cas 254, Sanhimni 
Mcnon vMdminda Menon. (Suit for money had and received is not 
one for '‘specific moveable property” witliin the meaning of Art. 49 as 
that Article applies to the recovery of things in specie.) 

(1938) A I H 1938 Lah 139 (143), Vidya Wand Kanr v. S'ltahdev Singh, 
(Suit for amount which may be found due on accounts — Article does 
not apply.) 

[See aho (1883) 8 Eom 17 (19) : 8 Ind Jur 200, Jagjivan v. (tuUwi 
J ilani. 

(1888) 1888 Pun Ke No. 59, Kashi Bam v. Scerriary of Slate,] 

4. (1901) 28 Ind App 227 (238) : 24 All 27 : 3 Bom L K 570 : 8 Sar 142 (P C), 

Asghar All v. Kurshed Ali. (IMoveable property in Article 89 includes 
money.) 

(1S83) 8 Bom 17 (19) : S Ind Jur 200, Jagjivan v, Gulam Jilani. (Moveable 
property in Article 29 includes money.) 

4itiSee cases cited in Foot-Noto (3). 

5. (1883) 5 All 341 (342) : 1883 All W N 48, Bameshar Chanboy v. Mata Bhikh. 

(R sued M for a certain sum of mont'v on the ground that he had 
given such sum to M to deliver to his family ; that Jli had not deli- 
vered the money and that when this fact became known to B and he 
demanded the money, M denied having received the same, Ileldy that 
the liinitatiojj law applicable to the suit was that provided by Art. 48.) 

6. (1907) 29 All 579 (581) : 1907 All W N 181 : 4 All L Jour 671, Bain Lai V. 

Ghulam Ifiissain. 

(1930) AIR 1930 All 397 (398) : 124 Ind Cas 33, Jaganji v. Bandan.^ 
(1930) AIR 1930 All 573 (575) : 124 Ind Cas 180, Benares Bank Ltd. v. 
Bam Prasad. 

7. (1910) 7 Ind Cas 5 (6) (Cal), Tula Bam v. Mohri Lai. (Money deposited iii 

Court has been held to be included in ‘specific moveable property’ A^ith- 
in the meaning of Art. 49.) 

7a (1934) 1934 Mad W N 1291 (1293), Vecrayya v. Bajiraju. (Suit for value 
of machine wrongfully withheld — Art. 49 was applied.) 
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movoable property referred to in this and the next Articlo/‘^ The 
general trend of opinion is to the) contrary/*^ Where coal was cut 
and carried away by tlie defendant from the plaintiff’s mines, it was 
held by the Privy Council tliat sucli coal was moveable i)roperty 
within the meaning of this Section 

Government Promissory Notes, title deeds of property, share 
certificates,^^ and books, mortgage deeds and other documents^'* are 
sijecific moveable property. Standing trees, standing cro])s^^' unless 
severed, the idol of Tliakur,^® huts^'* and fixtures^^ are not moveable 
property 

4. Specific moveable property lost . — B kept coj tain ornaments 
belonging to A under a piomise to return tliem to A. and died 
without doing so. A sued BA sons for the recovery of the ornaments 
or their value, but did not allege any misappropriation against B or 
his sons. It was assumed that the suit was for compensation for 
specific moveable property lost and Article 48 was a[>|»liedd 

8. (1.895) 22 Cal 877 (889), Surai Lai v. 'dinar Jfaji. 

(1898) 25 Cal 092 (702) : 2 Ca.1 W N 2(75 (E V\), Mangun J ha v. Dolhin Golab 
Koer. (P(;r Rainpiai J.) 

(1909) 1 1ml Cas 788 (788) ; 30 Cal 141, J adnnalh v. llari Kar. (l^'i* Ram- 
pi ni J.) 

9. Sec the opinion of the other Judges in the cases cited in Foot-Note (8). 

10. (1929) A I R 1929 P C 09 (71) : 50 Ind App 93 : 114 Iiid Gas 001 : 8 Pat 510 

[G 0)i Lewi^ 'Pugh v. AdLUtosfi Sen. 

(1936) AIR 1930 Pat 179(183) : 101 lud Gas 855, Shrish Chandra Nandy v. 
Ihiniji Bcchar. 

11. (190S) 12 Cal W N 1010 (1013), Gopal Chandra Bose v. Surendra. Natlt DiUt. 

12. (1892) 15 iMad 157 (160) : 2 ]\:rad L Jour 54, Suhhakka v. M ariiypadikala. 

(Suit to recover title deeds left with a mortgagee after rodeniptioii.) 

13. (1910) 7 lud Gas 447 (448) (Bom), Magan Lai v. Thakurdas Virjihhukandas. 

14. (1919) AIR 1919 Lah 47 (49) : 1919 Pun Re No. 85 : 52 Iiid Cas 580, Mt. 

Durga Devi v. B,ani Nath. (Bahis and documents.) 

15. (1883) 5 All 564 (565) : 1883 All W N 157 (F B), limed Bam v. Daulet Barn. 
(1926) AIR 1926 All 462 (463) : 04 Ind Cas 336, Jagadish Prasad, v. Raghii- 

hir. (Trecis when cut down Ix'como specific moveable property.) 

(1924) A I R 1924 Nag 125 (120) : 20 Nag L .R 80 :80 Ind Cas 709,' hhvrbada^ 
prasad v. AkPar Khan. 

10. (1882) 6 Bom 592 (593), Sadu v. Sambh.u. 

(1878) 4 Cal 605 (667) : 2 Cal L R 526 : 3 Ind Jur 515 : 2 Shomo L R 28, 
Pandah Gazi v. J ennuddi. 

(1915) A I R 1915 Nag 69 (70) : 27 Ind Cas 035 : 11 Nag L R 18, Murlidhar 

V. Miilu. 

17. (1898) 25 Cal 602 (690) : 2 Cal W N 265 (F B), Mangun Jha v. Dolhin Golab 

Koer. 

(1924) AIR 1924 Nag 125 (127) : 20 Nag L R 80 ; 80 Ind Oas 769, Narahda- 
prasad v. Akbar Khan. 

18. Sec (1889) 17 Cal 3 (22) : 16 Ind App 137 : 5 Sar 350 : 13 lad ,Tur 211 (P C), 

Gossami Sri Gridhariji v. dlamanlalji Oossami. 

(1910) 7 Ind Cas 475 (476) ; 88 Cal 284, Baii Panda v. Jadu Mow/ Santra. 

19. Set (1808) 10 Sush W R 416 (417) : 8 Beiig L R 510 Note : 2 Bang L R 

A C 77, Eajehunder Bose v. Dharmo Chnnder Bose. 

20. (1879) 4 Cal 946 (947) : 4 Cal L R 460 ; 4 lud Jur 240, Miller v. Brindabun. 

(Flour and oil mills, steam engine and boiler.) 

Note i 

1- See (1929) AIR 1229 All 208 (208) : 116 lud Cas 785, Raglnibar Saran v. 
J uvma Prasad. 


Article 48 
Notes 
3—4 
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Article 48 
Notes 
4a— 7 


4a. Suit to recover specific moveable property. — See Note l 
to Article 49. 

5. Acquired by theft. — A suit against a person to recover stolon 
projiortN^ which had come into his hands or its value as damages U 
governed })y tliis Article.^ 

6. Acquired by conversion. — A conversion is the act of wilfully 
interfering with moveable property, without lawful justification, 
wlieroby any |)Grson entitled tliereto is deprived of the possession of 
itA A wrongful taking and a wrongful detention will be a conversion 
if it amounts to a deprivation of possession of the person entitled to 
itA But a mere removal without a “taking,” that is, without any 
intention of asserting any dominion over the property, is not a 
conversion. In Fouldes v. Willouijhb!/,'^ A went on l)oard B's ferry 
boat having with him two horses ; B wrongfully refused to carry 
the horses and told A that he must take tlieni asljore ; A refused to 
do so and B thereupon took the horses from liim and put them 
ashore. “It has never boon hedd,” said Lord Abinger, “that the 
single act of removal of a chattel indej)endent of any claim over it, 
either in favour of the party himself or any one else, amounts to 
a conversion.” 

In order that this Article ma.y a[)j)ly to suits foj' relief in respect 
of jU'operty ac(piirod by conversion, it is not necessary that the 
conversion sliould have been a (JiHkonest ono."^ 

7. Wrongfully taking or detaining the same. — This Article 
as well as Article 49 ai)ply only to cases wliere j)ropcrty has been 
rvroncj f uUif taken or wrongfully detained.^ Wliere tlie defendant 
merely causes the deprivation of possession of the projiGity in tlio 
hands of the ])lairitiff, but does not himself take or detain the pro- 
perty, as where he gets the property attaclied by a process of the 

Note 5 

1. (1911) 11 lud Gas 14G (447) (Lah), Solian Singh v. 47?/?- Singh. 

Note 6 

1. Salmond on Torts, Gth Edition, Page G74. 

2. Salmon d on Torts, Gth Edition, Pa«:;Gs S7G, G77. 

3. (1841) 8 M & W 540 (545, 548, 549) : 10 L J Ex 8G4 : 1 Dowl (N S) 8G : 5 Jur 

534 : 58 K li 803 (807, 810). 

4. (19‘29) A I K 1929 P 0 G9 (71) : 5G Ind App 93 : 114 Ind Gas 604 : 8 Pat 516 

(P G), Lewis Pugh v. Aushtosh Sen. 

(1930) A I R 1980 P G 113 (114) : 123 Ind Gas 72G ; 57 Ind App 144:57 
Gal 1341 (P C),.Adjai Coal Co. Ltd. v. Panna Lai. 

[See however (1881) ,10 Gal 8G0 (8G4) : 11 Ind App 59 : 4 Sar 548 : 8 
Ind Jur 322 (P C), Gurudas v. Ram Narain. (Where their 
Lordships observed “there was no dishonest misappropriation 
or conversion.’’)] t 

Note 7 

1. (1930) AIR 1930 Oudh 395 (396, 397) ; 12G I. 0. 682 : 6 Luck 80, Chaturgmt 
V. Shahzady. (Property taken on loan and lost cannot be -said to be 
wrongfully taken or wrongfully detained — Art. 49 does not apply.) 
(192.3) A I B 1923 Mad 578 (580) ; 72 Ind Cas 842, Kistappa Chetty v. 
Lakshimi Ammal. 
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Court, there is no wrongful talcing or detention and a suit for 
damages for causing tlio deprivation of possession is not governed 
either hy this Article or Article 49.^ 

Where the suit is for coiniiensation for wrongfully taking or 
wrongfully detaining specific moveable proj)erty, the test w'hether 
this Article or Article 49 applies is to see wliether at the time of the 
taking or detention the property can be said to l)e lost property or 
to have been “accpiired” by theft or dishonest misap[)ropriation or 
conversion. The \vord “acquired” must be taken to lias'e leference 
to tlie possession of tlie property and not to the title thereof. This 
is clear from the fact tliat the Article speaks of })roperty acquired by 
tlieft though the ])ersoii who acquires it can have no title to the 
j)roperty. 

Where A acquires property in lawful manner, Init subsequently 
iiiisapijropriates it dishonestly oi* converts it to Ids own use, it cannot 
bo said that at the time of the taking or detention, winch constitutes 
the misappropriation or conversion, the property had been acquired 
by misapisropriation or conversion. . To sucli cases Article 48 lias no 
application.^ But the taking or detention being wrongful, a suit for 

2. (t90M) Com L R 704. (707), Sitrajiual v. MdfiekchamL (Property simply 

got :ittcich(‘d hut uot tiikeu hy dcfeiidaiit.) 

(1007) 20 .U1 015 (017) : 4 All L Joiir 548 : 1007 All W N 104, limn Narain 
V. Uvirno Singh. 

(1028) A I R 1028 Cal 1 (5) : 100 Ind Cas 277, Iinpcrial Tobacco Co. v. Albert 
IJonnan. (A suit for daniagcs against didoudaiit at whoso iiistaiioo 
plaintiff's goods wore detained hy Customs anthorities is govcaaii'd by 
Art. B6 and not by Art. 40.) 

(1020) A I R 1020 Cal 177 (177) : 00 Ind Cas bOO, Anauda Chandra x. Barada 
Kanta J)eif. (Art. 30 jind not Art. 40 applies to a. suit for eoinpensa- 
tioii for deterioration of plaintiff’s oranges owing to their detention at 
the Police Station.) 

(1925) A 1 R 1925 Alad 185 (180) : 84 Ind Cas 1020, Krishnaswannj Iyengar 
V . if opalach ariar . 

(1917) A I R 1917 Alad 500 (503) : 35 Iiid Cas 08, Veeramvia v. Suhba lino. 

(1020) A 1 R 1020 Alad 397 (309) : 55 Ind Cas 780, M\ U. M. F. L. Firm v. 
Krishnaswamy . 

(1030) A TR 1030 Alad 035 (042, 044) : 53 ATad 021 : 12f; Ind Cas 721 
Fannaji Devichand (f Co. v. Sanaji Kapur cliand . 

3. (1020) A I R 1029 Cal 42 (45) : lOfi Ind Cas 885, Bnpendra Nath v. Coon- 

endra Nath. (Possession lawful at first and subsequently becoming 
adverse.) 

(1920) A I R 1020 All 353 (354) : 42 All 45 ; 52 Ind Cas 382, Mt. Laddo v. 
Jomialuddin. (Deposit of moveables for certain fixed period — Limi- 
tation begins from date of refusal to hand them back.) 

(1015) A I R 1915 All 440 (440, 450) : 27 I. C. 037, Singer Mann factvring Co. 
V. Mrs. Felyun. (Hire-purchase system- Suit to recover article sold.) 

(1880) 5 Bom 554 (500) ; 0 lud Our 92, Dhondiba Krishna ji Fat el v. W avian 
liamchandra. 

(1.883) 9 Cal 79 (81), Issvr Chnndar Doss v. Jnggut Chvnder Shaha. 

(1891) 15 ATad 157 (100) : 2 Alad L Jour 54, Suhhakkn. v. M arvppakkala. 
(Refusal to return title-deeds by the mortgagee after mortgage satisfied.) 

(1910) AIR 191G Cal 809 (870) : 34 Ind Cas 959, Cangahan v. Nabin 
Chandra. 

(1919) A I R 1919 All 102 (103) : 41 All 643 : 55 Ind Cas 45, Kalyan Mai v. 
Kishen Chand. 


Article 48 
Note 7 
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&.Ptiole 48 compensation in respect thereof or for the recovery thereof, would 
Note 7 be governed by Article 49/^ 

It must bo noted that where the defendant had no possession 
before tlie wrongful taking, and tlie tahimj itself constitutes the 
theft or rriisappropriation or conversion, it must be regarded as a 
wrongful taking in resp63ct of property acquired by theft, misappro- 
priation or conversion. Thus, where A and B are owners of adjoining 
coal mines, and B trespasses into A's mine and cuts and appropriates 
the coal to ids own use, it has lieen held by their Lordships of tlie 
Privy Council tiiat this x\rticle applies to a suit for coni|)ensation 
in respect of such wrongful taking cif the coal.^ The wrongful taking 
of the coal is itself tlie acquisition as well as the conversion. And 
if this Article aiiplios, it must bo so because the case is regarded as a 
wrongful taking of property acquired by conversion. See also the 

(1928) A 1 R ,1928 Oudh 17 (47) : 105 Incl Cas 224, Kali Char an v. Ganenhi 
Lai. 

(1925) A I R 1925 Rang 14G (147) : 2 Rang 555 : 85 Ind Cas 10, Ma Mary v. 
Ma Ilia Win. 

(1910) 7 Ind Gas 417 (448) (Rom), Magan Lai v. Thakurdas Virjihhukandas. 
(Refusal to deliver shares bought — I’all in value— Suit for loss.) 

(1911) 12 Ind Cas 207 (208) : 85 Mad 080, Gopala.sioainij Iyer v. Suhramaniya 
Sasfry. (Wliere a defendant, who was entrusted with a jewel to pledge 
and raise a. loan on it, does so, but retains the jewel even after repay- 
ment of the loan though a demand was made for its return, he is a 
trespasser in possession of the jewel on behalf of the plaintiff so that 
Art. 49 of the Limitation Act would be applicable.) 

(1912) 18 Ind Cas 921 (921) (Mad), Narayanasivaniy Thevar v. Aiyasamy 
Iyengar. (Rubies given to defendant for being worked upon — Suit for 
the price of.) 

[But see (1928) A I R 1928 Born 155 (IGO) : G7 Ind Cas 761, Bank of 
Iknnhay v. Kazulhhoy Ebrahirn. (Bank holding Government 
Bap‘r for plaintiff— On sale of the Paper, plaintiff sued Bank for 
recoviuy of sale proceeds — Held tliat either this Article or 
Art. G2 applied.) 

(1917) A 1 R 1917 iMad GG5 (GGG) : 84 Ind Cas 751 : 40 Mad 678, 
Seshappaiyer v. Subrcniianvya Cheftiar. (Pledge b}- a commis- 
sion agent of jewel given to him for sale — Suit to recover — 
Art. 48 applied.) 

(1914) A I R 1914 Mad 470 (4.71) : 88 Mad 788 ; 28 Ind Cas 174, 
Seshappaiifer v. Subraniania Chettiar. (In the case of a sjxici- 
fic iru3veal)le property which was originally obtained lawfully 
but has since lioeji unlawfully retained, the proper Article appli- 
cable to a suit for possession is Art. 48.)] 

4. (1017) A 1 R 1917 Lah 22 (28) ; 42 Ind Cas 72, Uttani Singh v. Ram Kuntvar 
Ganesh Das. 

[See also (1985) A 1 R 1985 All 915 (915, 91C) : 158 Ind Cas 1014, 
Parshadi Lai v. Chandan. (Suit for return of property wrong- 
fully attached and released is governed by Art. 49 and not by 
Art. 29— Time begins to run from the date when property is 
released from attaeliment.) 

(192S) AIR 1925 All 131 (132) : 81 Ind Cas 1038, Manga v. Cfhanga 
Mai.)] 

See the cases cited in Foot-Note (3), 

6. (1929) AIR 1929 P C 69 (70) ; 56’lnd App 93 ; 114 Ind Cas 604 : 8 Pat 616 
(P C), Letvis Pugh v. Atishtosh Sen. 

(1980) AIR 1930 P C 113 (114) : 123 Ind Cas 726 : 57 Ind App 144 : 67 0»1 
Vdil (F C), Adjai Coal Co. Ltd. V. Panna LalQhose. 
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undermentioned cases.® Where B enters on the land of A and cuts 
and carries away the crops on ^4 ’5 land, a suit for cornperKsation in 
respect of such cutting and carrying away of the crops, must, on the 
principles above stated, be governed by this Article.'^ A contrary 
view has, however, been held in the undermentioned cases. ^ It is 
submitted that the view tliat Article 48 does not ai)ply to such cases 
cannot be accepted as correct after the Privy Council decisions 
referred to above. 

See also Notes 6 and 8 to Article 49. 


G. (1931) A I R 1031 Pat 43f> (437) ; 133 Iiid CaR 453, J’aijnath J ■ugoUcishore v. 

Manindra Cduindra. (Aedion for damages for trespass to mint! and 
removing coal.) 

(1920) A I R 1920 Pat 383 (403) : 55 Ind Cas 113, Lcmda Collier Co. Ltd. v. 
.Bepin Behari. (Do.) 

7. See (1895) 22 Cal 877 (883, 885), Surat Ball v. Umar Tfaji. (Per Norris, J.; 

Ghose, J. held that Art. 49 applied to iln^ case;.) 

S. (1920) A I R 1920 All 402 (403) : 94 Ind C;is 330, Jagdish Prasad v. Piaghu- 
bir. [Defendant under an agreement not to cut standing trees o)i land 
— If he cuts jind carries them awiiv, after such cutting they heeome 
specific moveable property — Suit for compensatiou for carr\'jng these 
comes under Art. 49.) 

(1984) A I R 1934 Cal 461 (405) : Gl Cal 45:151 Ind Cas 813, Arjun 
Kaiharia v. M anoranjan De Bliouniick. (Suit for damag(.;s for the 
wrongful appropriation by the defendants of the fish in e(;rtain waters 
to which the plaintiffs are exclusively entitled is governed by Art. 49,) 

(1898) 25 Cal 092 (099, 700) : 2 Cal W N 265 (F 13), Mangun Jha v. Dolhin 
(rolab Koer. (Art. 49 would apply.) 

(1878) 4 Cal 665 (067) ; 2 Cal L R 526 : 3 Ind Jur 515 : 2 Shomo L R 28, 
Pandah Gasi v. Jennuddi. (Art. 36 was lield applicable.) 

(1907) 30 Mad 12 (14) : 1 Afad L Tim 397 : 16 Alad L Jour 541, Ilamaswaniy 
Iyer v. Aluthuswaniy Iyer, (Do.) 

(1890) 19 Mad 80 (82) : 0 Alad L Jour 11, Alana Vikraiuan v. dri.si/aa Koya. 
(Do.) 

(1897) 20 Alad 449 (451) : 7 Alad L Jour 225, Baja Goundan v. Jlenganya 
Goundan. (Suit to recover jewel and a l)rass pot wrongfully dostrained.) 

(1888) 11 Alad 833 (335), Passanha v. Aladras Deposit and Bene Jit Society. 
(Art. 49 applied.) 

(1923) AIR 1923 Rang 11 (12) : 70 Ind Cas 841, Pun Aung v. Brij Iml. 
(Do.) 

(1909) 1 Ind Cas 788 (789) ; 36 Gal 141, Jadn Nathv. Han Kar, (Per 
Doss, J, — Art. 49 applicable; Per Rai\ipin,i, J, — Art. 36 applicable.) 
In the J'ollowing cases it was heUl that such cases would he governed by 

Art, 48 or Art. 49. It teas not decided as to ivhieh of the two would apply : 

(1928) AIR 1928 Cal 106 (107) : 105 Ind Cas 763, Maharaj Bahadur Singh 
V. Achala Bala Devi. 

(1924) AIR 1924 Lah 71 (71) : 73 Ind Cas 33, Bir Sen v. Baja Bam. 

(1917) AIR 1917 Mad 354 (354) : 33 Ind Cas 661, Ghami v. Ana Pallar. 
(Paddy taken possession of in pursuance of an unstamped agreemeMt — 
Consideration failing — Suit fur value or return of paddy — Suit is one 
either for conversion or detinue.) 

(1924) AIR 1924 Nag 125 (127) : 20 Nag L R 80 : 80 Ind Cas 769, Narbada 
* Prasad v. Akhar Khan. (Lac-yielding trees so long as they are 
standing are immovable. Hence suit for value of lac removed from 
such trees will fall under Art. 109.) 

(1913) 18 Ind Cas 253 (254) (Cal), Jadu Nath Dandupat v. Ilari Kar. 

(1909) 3 Ind Cas 12 (15) (Cal), Mina Kumari Bibi v. Surendra Narain. 

(1909) 2 Ind Cas 955 (956) (Cal), Mohammad llamidar Bahnian Choiidlniry 
Ali Fakir. 


Article 
Note 7 
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Article 48 
Notes 
8—10 


8. Conversion by a carrier. — See Article r31 Note 8 a^ite, and 
the undermentioned cases. ^ 

9. Starting point of limitation. — Time begins to run from the 
date when the plaintiff learns in whose possession the property is.^ 

The reason is that in cases where property is lost, or is acquired 
by a person by theft or misappropriation or convei’sion, the owncj’ 
may not immediately know the wliereabouts of his property. The 
knowledge referred to is tlie knowledge of the taking away of the 
property and a mistaken l)elief by tlio plaintiff that the property 
removed was not liis, will not affect the running of time.^ 

10. Having the right to possession. — Tt has already been seen 
in Note 2 ante that these \vords show that this Article contem- 
plates cases where the ])laintiff’s right to the possession of the 
property has been infringed. It follows that where the plaintiff has 
no right to the [possession of the property at tlie time the wrongful 
taking or detention takes place, his suit for com})ensation in respect 
of sncli taking or detention is not governed hy this Article, hut may 
be governed by Article 49. 

lUnstyations^ 

\.B trespassed into a coal mine and removed coal therefrom 
wrongfully. A bad no title to tlie mine on tliat date but 
subse(iuently ol>tained title tlioreto. A sued B for damages 
for wrongful taking of the coal. It was lield tliat since A had 
no title to tlie coal mine and no riglit to the possession thereof 
at the date of the wrongful taking, his suit was not governed 
hy this Article.^ 

2. A contracts with B to deliver to him certain moveable property 
on a particular day. A fails to perform the contract. Tlie 

Note 8 

1. (1937) A I R 1937 All 113-2 (1)33) : 171 Ind Cas 532, Secy, of State v. Daulni 
Tla rn- Mak hn nla I . 

(1933) A I R 1933 All 400 (407) : 144 liid Cas 703, Alnmijir Footwear d Co. 
V. Secj/. of State. 

(1930) A I H 1930 Na^ *21 (23) ; 31 Nag L R Sup 79 : 101 Ind Cas HOT, 
Tlamlal v. B. N. By. Co. Btd. Calcutta. 

Note 9 

1. (1917) AIR 1917 Alad 005 (000) : 34 Ind Cas 751 ; 40 Alad ()78, Seshappier 

V. Svhraniayiiya Chetfiar. 

(1919) A 1 R 1919 T*at 423 (424) ; 52 Ind Cas 301, Tafazul Khan v. Muhaw- 
mad Iktkshi Khan. 

(.1911) n Ind Cas 440 (447) (Lah), Sohan Singh v. Mul Singh. 

[See aho {100^) 32 Cal 799 (814) ; 9 Cal W N 443, Chandra Kali 
Dehee v. K. P. Chapman.] 

2. (1936) A I R 1930 Pat 179 (1S3) : 101 Ind Cas 855, Srish Chandra v. Raniji 

IFchar. 

[See aUo (1930) A I R 1930 Rom 322 (324, 325) : 00 Bom 84V1 : 105 
Ind Cas 184, Kaikhusroo M a nek shah v. Gangadas Dwarkadnf. 
(Date of knowledge is starting point — Reasonable diligence i« 
discovering in whose possession the property is, is not relevant.)] 

Note 10 

1. (1931) A I R 1081 Pat 430 (438, 442) : 138 Ind Cas 453, Baijnath 
Kishore v. Manindra Chandra Nandi. 
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failure to perform the contract does not invest B with a right 
to the possession of the property and does not render A's 
possession an unlawful detention. A suit for the property or 
for compensation for breach of the contract is therefore not 
one falling within this Article. Article 49 also will not apply 
as there is no wrongful taking or wrongful detention.^ 

3. A. attaches moveable pro])orty and the same is left witli a 
person appointed by the Court. B, in collusion with the 
Court custodian, wrongfully takes the property and converts 
it to his own use. A sues B for damages. The case is not 
governed by this Article, as A was not entitled as an attaching 
creditor to tlie i)ossession of tlie property. The taking is not 
also a conversion, as that term necessarily implies a deprivation 
of jjossession of the person entitled to it. The taking being 
however a wrongful one, and of property other than those 
specified in Article 48, Article 49 will apjdy.^ 

4. A, who was a tenant-in-cornmon with B, mortgaged her interest 
to the plaintiff who filed a suit on the mortgage against A, and 
pending the suit B cut down all the trees on tlio land and 
appropriated the same to himself, w}iereui)on the ])laintiff 
instituted a suit against B for damages for the wrongful taking 
of the trees ; it was held that the suit was not governed by this 
Article.'^ Mr. Justice Subrahrnania Ayyar observed as follows; 
“No doubt the case cannot be held to fall within Article 48 of 
the Second Schedule to tlie Limitation Act as the District 
Judge decided, the plaintiff never having had a right to the 
possession of the wood. But he liaving been entitled to liave 
the wood sold as part of his security, the taking of the wood 
by the defendant which interfered with such right of the 
plaintiff was one to which the next Article 49 applies.'* 

11. “In whose possession it is/’ — It has been held that these 
words imjJy that the Article applies only when the moveable 
property is still in the possession of the defendants, and not when 
the property cannot be traced.^ This seems to be oj)posed to the 
Privy Council decisions which hold that a suit for compensation for 
wrongful taking of coal from the ])lain tiff's mines and disposing of it, 
is one falling within this Article. 


2. (1916) AIR 1916 Mad 486 (487) : 31 Iiid Cas 335, Tiruinalanadhavi 

Surayya v. Tvrmnalanadham Bainraju, 

[See also (1903) 9 Cal W N 679 (683), lioina Nath Das v. Mohesh 
Chunder Pali] 

3. (1932) AIR 1932 All 256 (258) : 136 Ind Cas 809 : 64 All 467, Kripa Pam v. 

* Kunwar Bahadur. 

4. (1905) 28 Mad 208 (210), Aiyappa Beddi v . Ktippusamy Beddi. 

Note 11 

1. (1931) AIR 1931 Pat 436 (442) : 133 Ind Cas 453, Baij Nath Jugal Kishore 
V. Manindra Chandra Nandi. 

[See also (1927) AIR 1927 Cal 117 (123) : 101 Ind Cas 62, Banna Lai 
Ghose V. Adjai Coal Co. Ltd.] 


Aptiole 48 
Notes 

10-n 
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Jirtiole 48 A 


4.8A.'^ recover 
moveable property con- 
veyed or bequeathed in 
trust, deposited or pawned, 
and afterwards bought 
from the trustee, depositary 
or pawnee for a valuable 
consideration. 


[Three years. When the 
sale becomes 
known to 
the plain- 
tiff. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “Bought.” 


1. Legislative changes. — Section 5 of Act 14 of 1859 corres- 
ponded to this Article and Article 134, infra, in a combined form 
with the difference that it a})i)lied only to bona fide purchasers' 
and that the period of limitation was thirty years in the ease of 
moveable property, and sixty years in the case of immovable pro- 
perty from the date of purchase. 

The subject-matter of the said provision of the Act of 1859 was 
divided into two separate provisions in the Act of 1871, namely 
Articles 133 and 134, the former applying to moveable jnoperty and 
the latter to immovable iiropcrty. Further, the period of limitation 


Act of 1877, Article 133. 

133. — To recover moveable property con- Twelve years. The date of the 
veyed or Uiqucatbed in trust, deposited or purt'hasc, 

pawned, and afterwards V»oiight from the 
trustee, depositary or pawnee for a valuable 
consideration . 

Act of 1871, Article 133. 

133.— To recover moveable property con- Twelve years 
veyed in trust, dcpo,sited or pawned and 
afterwards bought from the trusti'*', dejiosi- 
tary or pawnee, in good faith and for value. 


The date of the 
purchase. 


Act of 1859, Section 5. 

5. In suits for the recovery from purchaser or any 
person claiming under him of any property purchased 
hona fide and for valuable consideration from a 
trustee, depositary, pawnee or mortgagee, the cause of 
action sluill lie deemed to have arisen at the date of 
the purchase : 

Provided that, in the case of jiurchase from a depositary, pawnee or mort- 
gagee, no such suit shall be maintained unlesss brought 
within the time limited by clause 15, section 1. ^ 

Note. — The time under clause 15 of section 1 is ‘a period of thirty years if 
the projxjrty tie moveable, and sixty years if it be immovable.* 


Coui jru (ation of period 
of lirni latum in fiiiita to 
recover propert ij pur- 
cha,sed f royn deposilar-ies^ 
pawnees or mortgagees. 


Proviso. 


Article 48A — Note 1 

1. (1870) 5 Mad H G R 385 (390), Sithaumnial v. Eungasarni Iyengar. 
(1866) 6 Suth W R 238 (240), Mi. Khyromiissa v. Salehoonissa Khatoon* 
(1871) 16 Suth W R 96 (96), Ram Dhun Bhuggut v. Guneshee Mahtoony 



Becoveby op moveable pboperty pbom purchaser 1187 


was reduced to twelve yeai'fe from the date of purchase. Article 133 
of the Act of 1877 repeated the provisions of Article 133 of the Act 
of 1871, except that the requirement of good faith in the purchaser 
was deleted. 

By Section 3 of the Indian Limitation (Amendmont) Act (1 of 
1929} Article 133 was deleted and re-enacted as Article 48A, with 
this differenco that the period of limitation is now threo years from 
the date luhcM ike sale becomes kiiown to the plaintiff. As regards 
the reasons for the amendment, see Gazette of India, 1927, Part V, 
page 258. 

2* Scope of the Article. — In Itadanath JJoss v. Gisborne d’ 
Go,f which w^is a case under Section 5 of the Act of 1859, tlieir 
jjordships of the Privy Council observed as follow'S : 

“Their Lordships desire to say tliat the provision of this 
Section is founded, no doubt, upon considerations of high policy 
— of a policy wdiich their Lordships do not at all doubt is one 
which is extremely beneficial to India, having regard to the 
circumstances of that country. But their Lordships cannot 
fail to observe that the provisions of this Section are of an 
oxti’omoly stringent kind. They take away and cut down the 
title, which ex hypotkesi is a good title of a cestui qua trust, or 
of a person wiio has deposited, x)awned or mortgaged ])ro}) 0 rty; 
they cut down that title as regards the number of years that the 
person w'ould have had a right to assert it ; from a very great 
length of time, sixty years, they cut it down to twelve years. It 
is, therefore, only xiroper that any person claiming the benefit of 
this Section should clearly and distinctly show that he fills the 
position of the iierson con torn jdated by this Section, as a i>erson 
who ought to be protected. Their Lordships think that in 
order to claim the benefit of this Section a defendant must show 
tliree things — first, that he is a purchaser according to the 
pro{)er moaning of that term; second, that ho is a bona fide 
purcliaser; and third, that he is a purchaser for valuable consi- 
deration. ” 

These observations of their Lordships woidd equally api)ly to 
the present Article also except in respect of the requirement that the 
purchase should be bona fide. 

3. “ Bought. *’ — The word ‘jmrehase' w'as used in the correspond- 
ing Section of the Act 14 of 1859 and in Badanatiis case^ above 
referred to, their Lordshijis of the Privy Council in reforonco to 
tluit word made the followdng observation : — 

“ Now, what is the meaning of the term ‘ purchaser ' in this 
Section? It cannot be a jiarson wdio purchases a mortgage as a 

Note 2 

L (1S71) 14 Moo lad App 1 (15) : G Beng L R 530 ; 15 Suth W R 24 : 2 Suther 
397 : 2 Bar 686 (P C). 

[See also (1875) 23 Suth W R 99 (102) : 14 Beng L R 386 : 2 Tnd 
App 48 : 3 Suther 61 : 3 Sar 419 (P C), Juggurnath Sahoo v. 
Syud Shah Mahomed H ossein. (15 Suth WR 24 (PC), Followed.)] 


Article 48A 
Notes 
1—3 
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Article 48A 
Motes 


Article 48B 


Article 49 


inortgago, because that would be merely equivalent to an assign- 
ment of a mortgage; it would be the case of a person taking a 
mortgage with a clear and distinct understanding that it was 
nothing more than a mortgage. It, therefore, must mean, in 
their Lordships’ opinion, some person who purchases that which 
de facto is a mortgage upon a representation made to liim, and 
in the full belief that it is not a mortgage, but an absolute title.” 

It was accordingly held in a case arising under Article 133 
that where an executor idt^dged trust property with a Bank and tlic 
beneficiary sued the Bank for recovery thereof, Article 133 did 
not apply as it did not include a case of pledge or mortgage.^ 


48 B. To set aside i 
sale of moveable pro- 
perty comprised in a 
Hindu, Muhammadan or 
Buddhist religious or 
charitable endowment j 
made by a managerj 
thereof for a valuable 
consideration. 


Three years. iWh e n the 
sale becomes 
know n to 
i the plaintiff. 


was introducod by tlie Indian 


Note. — This luovision also 

Limitation (Amendment) Act of 1929 (1 of 1929). See Note 1 to 
Article 48 A ante. 


J} Ui UblLU.L 

specific moveable pro- 
perty, or for compen- 
sation for wrongfully 
taking or injuring or 
wrongfully detaining 
the same. 


property is 
wrongfully 
taken or injur- 
ed, or when the 
detainer’s pos- 
session becomes 
unlawful. 


Act of 1877, Article 49. 

Sariie as above. 


Act of 1871, Articles 33, 34 and 35, 


33. — For wrongfully detain- j Two years, 
ing title-deeds. 


34. — For wrongfully detain- 
ing any other moveable property. 

35. — For speeific recovery of 
moveable property in eases not 
provided for by this schedule, 
numbers 48 and 49. 


Ditto 

Ditto 


When the title to the property 
comprised in the deeds is adjud* 
god to the plaintiff, or the 
detainer’s possession otherwise 
bee o m C'S u n 1 a w f u I". 

When the detainer’s possession 
becomes unlawful. 

When the property is deilianded 
and refused. 


Note 3 

1. (1923) AIR 1923 Bom 155 (102) : 67 Ind Cas 761, Bank of Bombay r- 
Faxulbhoy Ebrahivt. 
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Article 49 
Notee 
1—2 


1. Legislative changes. 

Act of 1869 : 

There was i:k) specific provision directly corresponding to the 
present Article 49; but the nearest approach to it was contained 
in the following words of Section 1 clause 2: “to suits for 
damages for injury to the personal property — the j)eriod of one 
year from the time the cause of action arose.” For the meaning 
of tiio term “personal property” and the cases to which the 
clause applied, see the undermentioned decisions.^ 

Act of 1871 : 

The corresponding Articles were 33, 34 and 35 and the period 
prescribed thereunder was two years. 

2. Scope of the Article. — See also Note 2 to Article 48 ante. 
Where a case falls within tliis Article and another Article which 

more specific, then according to general princiirlcB, the specific 

Act of 1859. 

See Note 1, Legislative cliaiiges. 

Article 49 — Note 1 

1.(1865) 2 Suth W B 235 (236), Sheikh Ahmcdullah v. Hur Clmrn Pandah, 
(A suit for damages to recover the value of j)ersoijal property plundered 
and other consequent damages, is in no sense a suit for damages on 
account of injury to personal property.) 

(1865) 4 Suth W R 76 (77), Pajehunder Ghosh v. Joy Kishen Maker ji, (Suit 
for compensatiou for injury to land resulting in the loss of croj)s is 
not a suit in respect of personal property.) 

(iS66) 5 Suth W R 60 (50), Ramnath Roy Chotodhury v. Huro Chundcr Roy 
Choudhury. (Where a person appropriates personal property belong- 
iiig to another, a suit to recover the value of such proj^erty (dhan) 
falls under Cl. 16 and not under Cl. 2, S. 1.) 

(1867) 7 Suth W R 499 (499), Kasee Nuseeuioollah v. Roop Sana Bthee, (A 
suit to recover moveable property seized under a sham decree against 
another is governed by the limitation prescribed by Cl. 16, S. 1.) 


S ynopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Specific moveable property. 

4. Suit to recover specific moveable property. 

5. Compensation. 

6. "Wrongfully taking.” 

7. Wrongfully injuring the property. 

8. Wrongful detention. 

9. Suit for title deeds. 

10. Successive conversions by the same person. 

11. Successive conversions by more than one person. 
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Article 49 Article will prevail over this Article. Thus, where i)roperty deposited 

Note 2 with A is wrongfully detained by d, the case is not one within 

Article 48 (tl.ie property not being one acquired in the manner speci- 
fied in Article 48), but may fall within this Article as well as Article 
145. The latter Article being a specific Article will prevail over this 
Article.^ The same princixTo will apply where a case falls both 
under this Article and Article or Article 126.^ This Article is 
inapplicable wfiiere the plaintiff has not a 'personal claim to tlu 3 
moveable i)roj)erty. Thus a sliebait’s claim to the custody of the idol 
or consecrated portrait and the valuables belonging to it falls under 
Article 124 or Article 120 rather than under Article 49, as the 
nature of the suit is for the proper conduct of the Thahurs worship. 
Such a claim rests quite as much on the right of the Thalmr to have 

Note 2 

1. (1902) 20 Bom 430 (432) : 4 Bom L K 72, Sliivlal v. Bhavanibhayilxar. 

(1904) 31 Cal 519 (535, 530) ; 8 Cal W N 500, Administrator General of 
Bengal v. Kristo Kainmi Dassee. (Suit to recover deposit oi Goveriu 
meut securities.) 

(1909) 33 Mad 50 (57) : 5 lud Cas 1, Gangineni Kondiah v. Koyidaypa 
Naidu. (A suit for the rocovory of a deposit of movoahlo iwoporty, 
whethe.r there has bcion a dc'uiaud and refusal or not, is governed by 
Art. 145 and not by Art. 49.) 

(1925) AIR 1925 Mad 185 (185) : 84 lud Cas 1020, Krishnasyvaniy Jyen- 
gar v. Gopalaeluiriar, (The reason on which the judgment proceeds, 
it is sulimitted, is .stated too broadly, though the decision itself is 
correct. ) 

(1921) A I R 1921 Cal 410 (418) : 09 Irid Cas 900, Bromotho Nath v. Pro- 
dymno Kumar. (The fact of the possession by the depositary after 
demand being wrongful does not make Article 49 applicalle instead of 
Article 145.) 

(1928) A I R 1928 Rang 309 (309, 310) : 0 Rang 547 : .110 Ind Cas 468, Ma 
Shwe On v. Afa Saw. 

(1923) A 1 K 1923 Mad 578 (580) : 72 ind Cas 842, Kishtappa Clietty v. 
L ah'shfu i A m rnal . 

(1907) 0 Cal L Jour 535 (540, 541), Ijola Gohmd, Prasad v. Chairvian, Patna 
Al' unicipalUy, 

(1934) A I R 1934 Cal 87 (91) : 01 Cal 119 : 150 Ind Cas 398, BibJiu Bhman 
V. Anadi Nath. 

(1938) A I R 1938 P C 110 (112) ; .173 Ind Cas 012, Mohammad Jfabibul Hag 
V. Seth T'lkavi Chand. 

[See also (1910) A 1 R 1910 Cal 809 (870) ; 34 Ind Cas 959, Gnngahari 
V. Nabin Chandra. (Buit to recover gold or value entrusted to 
gold.smith for making ornaments — Coldsmitb’s possession 
becomes wrongful when he refus(>d to ai^ply gold to make orua- 
meuts — Time begins to run from such refusal.)] 

[But see (1899) 9 Mad Ii Jour 51 (55), Ramkrishna Reddy v. 

Banaya Goundan. (Sulunitted not correct.) 

(1919) A I R 1919 All 102 (103) : 41 All 643 : 55 Ind Cas 45, Kalyan 
Mai V. Kishcn.Chand. (Do.)] 

2. (1908) 31 Mad 43! (438) : IS Mad L Jour 590 : 4 Mad L Tim 271, Damaraju 

N arasimha Rao v. Thadinada Gangaraju. * 

(1900) 23 Mad 621 (020), Murugesa Aludaliar v. Jattaravi Davy. 

(1937) AIR 1937 Rang 523 (524), Mg. Ilia Han v. Delta Trading Co. 

8. (1909) 3 lud Cas 505 (500) (All), Kishan Lai v. Shib Narain. (A suit to set 
aside a sale of the Jajmanihahi forming an ancestral property of a 
joint Hindu family governed by Mitakshara is governed by Article 126 
and not by Article 49.) 
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the conduct of his worship and his own custody placed in the right 
hands, as upon the personal right of the x>laintiff to the property.'*' 

3. Specific moveable property. — See Note 3 to Article 48. 

4. Suit to recover specific moveable property.— The suit “to 

recover specific moveable j^roperty’' referred to by this Article is the 
same as that contemplated l)y Sections 10 and 11 of the Specific 
lielief Act, 1877.^ Under tliose Sections, the i)ersori entitled to the 
immediate possession of siiecilic moveable j)roi)erty may sue for the 
recovery thereof from any x)erson in possession or cmitrol of it 
without being its owner. To such a suit this Article may apply if 
the possession of the defendant is unlawful. Where tlie defendant 
is not in possession or control of the x'roperty claimed, a suit for 
recovery of tlie junperty is not maintainable against A suit 

for damages may, however, lie against him and may’' fall within the 
latLer part of tlio first column of this Article.^ 

6. Compensation. — Comxiensation includes value of goods as 
well as compensation }>y way of damages that are consequential on 
the wrongful taking, or injury or detention.^ 

6. “Wrongfully taking/' — It has been seen in Note 7 to 
Art. 48 ante that where there is no wrongful taking or wrongful 
dotontion by the defendant, neither that Article nor this Article will 
aj)p]y. In order that the ddendant may lie held liable, for a wrongful 
taking, it must he unequivocally shown that tlie plaintiff was entirely 
dcjirivcd of the use of such i>roi)erty. An entry on a piece of land 
is by itself no proof of any coo version of moveables lying ux>on the 
land at the time the entry takes ])lace. In such a case, notwith- 
standing the plaintiff’s eviction from the land, ])Ossession of the 
moveables lying ujion it sliould he presumed to have continued in 
him in f.lie absence of ju'oof of any act on the part of the defendant 
witli special reference to such moveables.^ 

7. Wrongfully injuring the property.— The meaning of the 
word “injury” is the ])opular one of loss or deterioration caused by a 

4. (1889) 17 Cal 8 (22) : 16 Lid App 187 : 5 Har 850 : 18 Ind Jar 211 (P C), 
Gossmni Sri OrklJiariji v. Rom anlaJ ji Gossnvii. 

Note 4 

1. (1899) 22 Mad 478 (481), Miiriigem Mudali v. Jotharani Davay, 

2. (1899) 22 Mad 478 (480), Murugesa M'/idali v. Jotharam Davay, 

8. (1899) 22 Mad 478 (481), Murugesa Mudali v. Jolharavi Davay. 

Note 5 

1. (1900) 28 Mad 02 1 (626), Murugesa Mudaliar v. Jotharam- Davaij. 

Note 6 

1. (1898) 22 Mad 197 (200), Moyi v. Avnihramnn. 

(1845) L R 6 Q B 769 (772) : 14 L J Q B 87 : 9 Jur 274 : 66 R R 567 (569), 
Thorogood v. Eohinson, 

(1873) 21 W R (Eng) 387 (338) : 42 L J Ex 80 : 28 L T 67 : L R 8 Ex 126, 
England v. Cotvley. (Per Bramwcll, B. — To prevent the owner of 
goods from using them in a particular way does not amount to 
conversion; the owner must be generally prevented from using them 
in any manner to entitle him to an action of trover.) 


Artioie 49 
Notes 
2—7 
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Article 49 wrongful act.^ But the injury to the property mentioned in this 

Notes Article is limited to property while in the custody of some person 

7 — 8 other than the owner. Where the plaintiff's vessel was injured by 

collision with the defendant’s vessel, it was held that this Article was 
not applicable.^ 

A mortgage of immovable property (which under Section 8 of 
the Transfer of Property Act i)asses also an interest in the things 
attached to the land) is merely a security for the payment of the 
debt. In the case of a simple mortgage the mortgagor is and 
continues to be the owner of the property as an absolute owner. ^ Ho 
is entitled, among other rights, to cut and sell the timber standing 
on his land and appropriate the proceeds of the sale. Such an act is 
not an alienation or conversion of the security. Bub if the mortgagee 
is deprivfid of his secmritij by or in consequence of the wrongful act 
of a third person, such as the cutting and carrying away of the 
timber, the remedy open to the mortgagee against such third person 
is only by an action for damages for the depreciation of the mortgage 
security. And a suit for compensation for such depreciation would 
be governed by this Article.^ Article 48 will not apply as the plain- 
tiff had no right to the possession of the moveable property on 
the date of the suit. See Notes to Article 48. 

8, Wrongful detention. — Bee also Note 7 to Article 48. 
Whore a bailee merely Ijolds over after the expiry of the period 
for which the goods were bailed to him, lie may be lial)le for a breach 
of contract,^ but his possession cannot be called a tvrongful detention 

Note 7 

1. (IBGG) G Mad II C R 1G5 (IGG, 167), Amirthaynvial v. Jlancjanadha Pillai. 

‘2. (1887) 11 Bom 133 (137), Essoo Bhayaji v. The N. S. Savitri. 

3. See Transfer of Property Act, Section 66. 

4. (1917) A I K 1917 Mad 880 (881, 884) : 32 Ind Gas 901, Sierapudi Mumappa 

V. Sesliayya. (The. suit is Jiot one to eu force payment of money 
(diarged on immovable, property within the meaning of Art. 132.) 
(1904) 28 Mad 208 (210), Aiyappa Reddy v. Kuppiisamy Reddy. (It is not the 
act of cutting down the timl»er, Imt the subsequent appropriation of 
the wood by the d(dcndant (in this case a co-tenant of the mortgagor) 
which c>ught to have been left for the share of the mortgagor that 
operates as th(3 injury to the mortgagee.) 

(1912) 17 Iiid Gas 90G (906) : 6 Low Bur Rul 75, Sithamharam Chetty v. U 
Kha Gyi. (Mortgagor borrowed money from mortgagee and as security, 
among other things, mortgaged a boat — A third party caused his barge 
to collide with this boat which owing to this collision was sunk — 
Mortgagee sued third imrty to recover an amount for causing injury to 
the boat— //cZd Art. 49 and not Art. 36 applied.) 

[Sec (1930) A I R 1930 Nag 139 (142) : 26 Nag L R 312 : 124 Ind Oas 
690, T retanath v. Ajodhyaprasad. (A mortgagor mortgaged his 
house to the plaintiff — Defendant purchased the equity of 
redemption and removed materials of the mortgaged house there- 
by dismiiiishing mortgage .security — Ilehi that plaintiff’s suit 
for damages against defendant having arisen out of tort was 
governed by Article 49.)] 

Note 8 

1. See Gontract Act, Section 160. 

(1891) 15 Mad 157 (160) : 2 Mad L Jour 54, Subbakka v. Maruppakkala* 
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until his possession becomes adverse to that of the bailor. The usual Article 49 
method of proving that the detention is adverse is to show that the Notes 

plaintiff demanded the delivery of the moveable property, and that 8 — 10 

the defendant reftised to comiTy with the demand.*^ It is the refusal^ 
which must be certain,^ that makes the detainer’s possession unlawful. 

9. Suit for title deeds. — A suit to recover the title deeds 
deposited with the mortgagee, after the mortgage has beou redeemed , 
is governed by tins Article, and time begins to run from the date of 
refusal of a demand to return the documents.^ If a person is in 
rightful i)OSsession of land, such possession justifies the possession of 
the title deeds, and time for an action to recover the title deeds does 
not begin to run so long as the person is in such possession of the 
land."'^ 

10. Successive conversions by the same person. — Where 
in respect of the same property two or more successive acts of 
conversion are committed by the same person, the cause of action 
being the first conversion, limitation begins to run from that time. 

In Wilkinson v. Verity,^ Wilies, J., o])served as follows: — 

“It is a general rule that wl^ere there Lias once boon a 
complete cause of action arising out of a contract or tort, the 
statute begins to run, and that suhsoquont circumstances whicli 
would, but for the prior wrongful act, liave constituted a cause 
of action, are disi'egardod.” 

But if the prior act of conversion is a frauddilejit one^ the period 
of limitation runs from the date of the subsequent discovery of the 
fraud by the plaintiff (sec Section 18 ante). Thus, in Wilkinson v. 

Verity^ where a bailee of goods for safe custody converted them to 
his owm use, and subsequently refused to deliver them up on demand 
to the bailor who tlien first learnt about the conversion, it was held 

2. (1920) AIR 1920 All :353 (854) : 42 All 45 : 52 liicl Cas 882, Mi. Laddoo 
Beguvi v. J aiiial-ud-din. (it is cjuIv when a dcTnaiid is made and there 
is a refusal to eoinpLy with the deiuaud that poss(?ssioii becomes unlaw- 
ful and the period of limitation for a suit for the return of tlie move- 
ables or in the. alternative for their value, commenees to run from the 
date of such refusal under Art. 49.) 

(1845) L R G Q B 7G9 (772) : 14 L J Q B 87 : 9 Jur 274 : GG R R 
5GT (5G9), Thorogood v. llobiiison^ 

(18G0) 28 Beav 145 (147) : 12(» R R G6 (G8), Ed^vards v. Clay. (Pro- 
perty left l)y the owner in the defendant’s possession is not 
wrongfully converted until the defendant refuses to give it up to 
the owner.)] 

0. (1899) 9 Mad L Jour 51 (5G), Bafnahruhna Reddy v, Panaya Ooundaii. 

Note 9 

1. (1891) 15 Mad 157 (160) : 2 Mad L Jour 54, Suhbakka v. Maruypakkala. 

- (1860) 120 K R G75 (678) : 29 L J Ex 198 : 5 H & N 480 : 2 L T (N S) 20 : 8 
W R (Eng) 281, Plant v. Cotterill. 

Note 10 

f • (1871) 19 W K (Eng) G04 (605) : L R 6 C P 20G : 24 L T 32 : 40 L J C P 141. 

2. (1871) 19 W R (Eng) 604 (605) : L R 6 C P 206 : 24 L T 32 : 40 L J G P 141. 
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Article 49 that the limifeation for a suit for the wrongful detention ran only 
Notes from the time of the demand. This decision was followed in the 

10 — 11 undernurniioned case,® where the defendant, who held certain 

promissory notes in deposit for the plaintiff, pledged them for his 
own par I loses and later on when asked by the plaintiff refused to 
dolivor tlioin up. It was hold that the detention of the notes became 
wrongful from the date of the refusal to deliver them up.^ “It has 
been held from a very early time,*’ said Cockburn, C. J. in Beeve v. 
F aimer, ^ “that, where a chattel has been bailed to a ])orson, it does 
not lie in his mouth to set up liis own wrongful act in answer 
to an action of detinue, though the chattel has ceased to be in his 
possession at the time of the demand.” 

11. Successive conversions by more than one person. — 

Where tlie same jiroperty has been converted by more than one 
person, each of t])6>30 acts of conversion is a separate cause of action, 
and hence the fact that one cause of action is barred by limitation 
does not affect the claim in respect of the other causes of action.^®" 
Tlius, in Miller v. DeJlf the jdaintiff’s son, having wrongfully 
obtained possession of a lease deed of certain premises of which the 
plaintiff was in possession, deposited it in 1881 with B to secure 
an advance, B Viaving afterwards become bankriijit, his assignee in 
1889 transferred the deed to the defendant. The plaintiff demanded 
the return of the deed and the defendant refused to give it up. It 
was hold that the mere receipt of the deed, either by B, or by his 
assignee in ])ankruptcy, or by the defendant, was no conversion and 
there was no cause of action against defendant until he converted the 
property afresh by refusing to deliver it. Even if the (aiuso of action 
a, gainst the son was then barred, tins did not affect the new cause of 
action against the defendant.® 

If B wrongfully takes the moveable |>roperty of A , retains it for 
three years, and tlien transfers it to 0, who refuses to deliver it on 
demand by A, can A sue G for wrongful detfuition ? No. The reason 
is that the suit being one for jiossession of pro|)orty, A's right to 
such property gets, by virtue of Section 28, extinguished after the 
lapse of tlireo years. 


3. (1908) 1!2 Gal W N 1010 (lbl3), Gopal Chandra Bose v. Surendra Nath Dutt, 

4. See also (1920) 54 Ind Cas 159 (160) (Nag), Bhao Singh v. Bihari Ball, 

(1919) AIR 1919 All 102 (103) : 41 All 643 : 55 Ind Cas 45, Kalyan 
Mai V. Kishen Chand. 

5. (1858) 5 G E (N s) 84 (90) : 116 R K 573 (576) : 4 Jur (N S) 929. 

Note 11 

la (1936) AIR 1936 Bom 322 (.327) : 60 Bom 848 : 16.5 Ind Cas 184, Kaikhusroo 
M anekshah v. Gangados Bwarkadas. 

1. (1891) 89 W R (Rng) 342 (343) : LK 1 Q R 488 : 63 L T 693 : GO L JQB404. 

2. See also (1883) 31 W E (Eng) 548 (549) : L R 11 Q B D 99 ; 48 L T 670:47 

J P 455 : 52 L J Q B 418, Spackvian v. Foster. (The facts were 
similar to those in Miller v. Dell.) 



Fob the hike op animals etc. 


1195 


50.’^ For the hire of j Three years, 
animals, vehicles, boats! 
or household furniture. I 


When the 
hire becomes 
payable. 


Article 50 


1. Scope of the Article. — A “hiring” is a bailment for a 
reward or compensation.^ This Article deals with the hiring of a 
thing for use. 

The liability to pay arises out of the contract of hiring. A suit 
for the hire of things specified in the Article will fall under this 
Article : A suit for the hire of things, other than those mentioned 
in the Article, will be governed by the general Articles 115 or 116. 


5 1 .t For the balance 
of money advanced in 
payment of goods to be 
delivered. 


Three years. When the 
j goods ought 
i to be deliver- 
I ed. 


Article 51 


Synopsis 

1. Scope of the Article. 

2. “Money.” 

3. “Goods.” 

4. Starting point. 


1. Scope of the Article. — This Article applies to suits for t.he 
balance of money advanced in payment of goods to bo delivered.^ 
It does not apply to suits for compensation for breach of a contract 
to deliver goods. Where A contracted to deliver goods to B within a 
fixed period and the latter made him various advances from time to 

^ Act of 1877, Article 50 and Act of 1871, Article 49. 

Same as above. 

Act of 1859, Section 1, Clause 8. 

To suits to rf^cover the hii-e of animals, vehicles, boats, or household furni- 
— the period of three years from the time the cause of action 

iiro.so. 


t Act of 1877, Article 51 and Act of 1871, Article 50. 

Same as above. 

Act of 1859. 

No corresponding provision. 

Article 50 — Note 1 

1. Wharton’s Law Lexicon. 

Apticle 61 — Note 1 

1. (1919) 1919 Mad W N 44 (S K). 
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Artiole 81 time but A did not deliver the entire quantity of goods at the stipu. 

Notes lated tiino and B sued him for the difference between the sums 

1 ^ advanced and the value of the goods delivered with interest, it was 

held that the claim was to all intents and purposes one for compen- 
sation for breach of the contract and so fell within Article 115 of 
the Limitation Act.‘^ 

* 

Where under a bond money was advanced in x)ayment of goods 
to be delivered and the goods were not delivered, a suit for the 
money so advanced was held governed by Article 68 of the Act 
which j)rovides limitation for suits on hondsA 

2. “Money.** — Money means and includes not only coin but 
also Bank Notes, Government Promissory Notes, Bank deposits and 
otherwise and generally any paper obligation or security that is 
immediately and certainly convertible into cash so that nothing can 
interfere with or i)rev6nt such conversion.^ 

3. “Goods.** — The word goods has been defined in the Sale of 
Goods Act as moaning ‘'every kind of moveable i)rox)erty other than 
actionable claims and money, and includes stocks and shares, growing 
crops, grass and things attached to or forming i)art of the land which 
are agreed to bo severed before sale or under the contract of sale.” 

4. Starting point. — Under clause 9 of Section 1 of the Limita- 
tion Act of 1859, a suit for the breach of any contract had to be 
brought within three years from tlie time the breach took id'^ce. A 
suit for the balance of money advanced in x)ayment of goods to be 
delivered was regarded as one falling under this clause, and the cause 
of action was hold to accrue at the time when the goods ought to 
have been sui)X)liGd.^ 

This view has been adopted in the later Acts. Where no lime is 
fixed for the delivery of goods, the starting point will be the time at 
which, by reason of trade custom or some established usage well 
understood by both parties, the goods ought to have boon delivered 
or in the absence of any sucli usage, a reasonable time after the 
advance of the money, having regard to all the circumstances of the 
caso.^ Thus, where goods ])aid for in full are sliort delivered, limita- 
tion will begin to run from the time when such short delivery is 

2. (18S3) 1883 Pun Ko No. 22, Seth Kdiiljee Byram jee v. Arjan Das. 

3. (1911) 12 Iiid Gas 61C (610) (Lah), Dharm Singh v. AH Mard Khan. 

Note 2 

1. (1881) 3 All 788 (793) : 1881 All W N 74 (P B), Reference by the Board of 
Revenue, North Western Provinces under S. 46 of Act i of 1879. 

Note 4 

1. (1867) 7 Suth W R 164 (16.5), Boiddonath Shah v. Lalunissa Bihee. 

(1868) 9 Suth W R 209 (210), Tz-ipp v. Kubcer Mundul. 

2. (1867) 7 Suth W R 164 (165), Boiddonath Shah v. Lalunissa Bibee. 

(1916) AIR 1915 All 161 (161) : 28 Ind Gas 969, Shankar Singh V. Mt. 
Rekha. 

(1915) AIR 1915 Nag 6 (8) : 11 Nag L R 174 : 31 Ind Gas 474, AU Muham- 
mad V. G. I. P. By. Go. (A case under Art. 31 — If no time is 
reasonable time should bo given.) 
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maclG.^ An acknowledgment would of course enlarge the period of 
limitation A 


52 . For the price 
of goods sold and 
delivered, where no fixed 
period of credit is agreed 
npon. 


Three years. 


The date of 
the delivery 
of the goods. 


.S ynopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “Price.” 

4. “ Goods.” 

5. “ Delivered.” 

6. Combination of claims. 

7. Cantonments Act, Section 273. 

8. Starting point. 

Other Topics 

Arknowlodgmciifc or part payniont enlarges time ... See Note 8, Pt. 4 

Artiele 85 and this Artitde — Distinction ... ... See Note 8, Pt. 8 

Contract for payment in kind — Article not applicable ... See Note 8, Pt. 1 

(roods supplied from time to time — No period of credit fixed — Starting point 

See Note 8 

Newspapers and medicines are goods ... ... See Note 4, Pts. 1, 2 


1. Legislative changes. — The Act of 1859 made a special 
provision in Section 1 ciauso 8 for a suit for the amount of Viills for 
any articles sold by retail, tiiat is in small parts or quantities.^ 
A suit for the price of goods sold 7vholesale was held to fall under 
Section 1 clause 9 of that Act as beiing suits on a breach of contract? 
No such distinction has been made in the later Acts. 


Act of 1877, Article 52 and Act of 1871, Article 51. 

Same as above. 

Act of 1859. 

No corresponding provision. 


3. (1887) 14 Cal 457 (460), Atul Kristo Bose v. Lyon d Co. 

4. (1920) AIR 1920 Lah 359 (360) : 1 Lah 357 : 58 Iiid Gas 787, Ganga Sahai 

V. K Kazan Chand. 

Article 82 — Note 1 

1. (18G7) 7 Suth W B 101 {109), Bucha Gope v. Collector of Tirhoot. 

(18G4) 1 Suth W R 308 (308), Shama Churn Ball v. Collector of Tirhoot. 

2. (1868) 9 Suth W B 193 (199) ; Beng L B Sup Vol 909 (F B), Lai Mohan 

Holdar v. Mahabeh Katee. (Overruling 8 Suth W R 4 and 3 Suth W R 
S 0 G Ref 24.) 

(1864-65) 2 Mad H C R 6 (7), Viraswamy Nayalc v. Sayarnbabay Sahiba. 


Article 51 
Note 4 

Article 52 
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Apticle 62 
Notes 
2—4 


2. Scope of the Article. — It is a general principle that in a 
sale of goods, the delivery of the goods and the i)ayinent of the price 
are, unless there is an agreement to the contrary, concurrent condi- 
tions} In the absence of a contract to the contrary! therefore, the 
liability to pay the price arises at the same time as the delivery of 
tljc goods sold. The limitation for a suit to enforce such liability is 
accordingly iriado to run under this Article from the date of the 
delivery of the goods. 

Where the^ro is an agreement to tlie contrary, namely to post- 
pone payment, time will run under the next two Articles from the 
expiry of such period of ])Ostponement. 

This Article will apply only if the suit is for the price of goods 
sold and delivered. Where a suit for the price of goods sold to 
the father of a Hindu family was decreed against the father and 
subsequently the plaintiff sued to enforce this decree debt against 
the sons, it was held that this Article was not applicable.^ Again, 
where A. sold goods to B who however got G's name entered in the 
transaction as the purchaser and on A getting a decree for his price 
against C, tlio latter sued B for tlie decree amount, it was held that 
the suit was not one under this Article.^ 

3. “Price/^ — The word “price” lias been defined in the Sale of 
Goods Act, 1930, as meaning the money consideration for a sale of 
goods. Where, therefore, goods are supplied on a contract that it 
should he repaid in kind, a suit to enforce such contract is not a 
suit for the price of any goods sold and is not within this Article. 
Article 65 or Article 115 may apply to such a case.^ A suit for the 
price of goods sold in the absence of any agreement to pay in kind is 
clearly within this Article.^ 

4. “Goods.” — The word “goods” lias not been defined in this 
Act. It has been defined in Section 2 of the Sale of Goods Act, 1930, 
as meaning : 

“every kind of moveable property other than actionable claims 
and money; and includes stock and shares, growing crops, grass 

Note 2 

1. See SoctioM S2 of the Siilo of Goods Act (3 of 1930). 

2. {1904) 27 Mad 243 (216) : 14 Mad L Jour 84 (F B), Periasaniy Mudaliar v. 

Scefhara}na ( VieJtiar. 

3. (1933) x\ 1 U 1933 Tjah 404 (405) : 147 Ind Gas 57, Des liaj Hukam Chand v. 

Lachhi Jiam-Prabh DayaL 

Note 3 

1. (19-22) A I R 1922 I.ah 271 (-271) : 05 Tad Gas 691, Mahomed Din v. Sohan 

Singh. 

(1919) A i'r 1919 Lah 108 (J08) : 19 Ind Gas 231 : 1918 Pun Rc No. 41> 
M eng ha Ila rn v. JIassu. 

aha (19.16) A I R 1916 Mad 486 (487) : 31 Ind Gas 336, Tifuma- 
In^nadharn Surayya v. Tirunialanadham Bapiraju. (This 
Article was not referred to — But Article 115 was applied.)! 

2. (1926) 96 Ind Gas 25 (25) (Lah), Diwan Singh Tirlok Singh v. Saudo>go>T 

Singh. 

(1919) A I B 1919 Lah 66 (66) : 66 Ind Gas 687, Ganga Bam v. Na/nd<i> 
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and things attached to or forming part of the land which are 
agreed to be severed before sale or under the contract of sale.” 

The definition is applicable only for the pur[)ose of construing 
the Sale of Goods Act, but that Act and this being both in 'pari 
materia, the definition can be applied to this Act also in so far as 
it is not repugnant to tliis Act. As regards the first portion of the 
definition, there is nothing repugnant thereto appearing in this Act. 
The second portion however will not apiily. The reason is this : 
The definitions in tlie General Clauses Act 1897, which by force of 
Section 3 thereof a])[)ly to this Act also show that moveable property 
does not include things attached to the earth. This is also rnade clear 
by Article 55 separately dealing with suits for the price of trees and 
grooving crops sold. It has however lieen held in the underineiu 
tioned case^^ by a single Judge of the Lahore High Court, tliat tlie 
word “goods” is wide enough to include fruit oven before it has been 
gathered. No reasons have lieen given. It is suluiiittcd that it is not 
correct. 

A newspa])er conies witliin the category of goods. So also do 
uiodicines. A suit to recover the arrears of subscription to a news- 
paper^ or for tlie recovery of tlie price of medicines*^ supplied, is 
governed by this Article, 

5. “DeliverediJ’ — Unlike a bill of lading, a railway receipt 
which is a mercantile document of title to goods, when made over to 
a person gives the holder thereof the right to lawful jiossession of 
the goods and the date of the delivery of the railivay receipt is the 
date of the delivery of the goods for the [lurposes of the starting 
poi]it of limitation under this Article.^ 

6, Combination of claims. — It has been seen in the Notes to 
tlio definition of the word “suit” in Section 2 suli-section 10 ante, 
that where a suit consists of several distinct and independent claims 
which can be split u]), the suit in respect of each claim is governed 
hy its appiropriate Article. Thus, where a suit consists of two parts, 
one for tlie price of medicines sold and the other for fees for medical 

Note 4 

la (1922) f)0 Ind Oas 120 (120) (Lah), Wasu Ham v. IlaJiim Bakhsh. 

1. (1905) 7 Bom L K 190 (191), IJorinasji v. Kharsetji. 

2 (1931) AIR 1931 All 752 (753) : 133 Ind Gas 537, Baroda Kant Sen v. Court 
of Wards. 

Note 5 

B (1928) AIR 1928 Nag 181 (181, 182) : 108 Ind Gas 801, Sheocharanlal v. 
Barnratan. (A I R 191() Mad 750, Followed.) 

[But see (1930) A 1 K 1930 Lah 206 (207) : 121 Ind Gas 721, Gobind 
Prasad v. Bam NaiJi. (The parties may agree that the delivery 
of the railway receipt does not amount to the delivery of the 
goods.)] 

Note 6 

hi (1922) AIR 1922 Lah 198 (200) : 66 Ind Gas 490 : 2 Lah 376 (F B), MaJio^ 
med, Ghasita v. Siraj-TJd-din. 

(1931) AIR 1981 All 752 (753) : 133 Ind Gas 537. Baroda Kant Sen v. Court 
of Wards. 


Article S2: 
Notes 
4—6 
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Article 52 
Notes 
6—8 


attendance, tbe former claim will be governed by this Article and 
the latter by Article 115 A 

But, where the two claims are not independent and cannot bo 
split up, neither the Article applicable to one of the claims nor that 
applicable to the other will apply. A entered into a contract with B 
to do the work of flooring in a building. A was to supply marble for 
the flooring and also to do all the work necessary for constructing 
the floor. He was to be paid a certain sum of money for every 
square foot of flooring done by him. The rate did not separately 
specify the price of the materials supplied. A sued B for the recovery 
of the balance due on the contract. It was held that the claim for 
the price of goods supjdied and for the price of work done could not 
be separated, that neither this Article nor Article 56 aiiplied to the 
suit in its entirety, and that the suit was governed by Article 115 
of the x\ct.^ 

A agreed to purcliase from B throe motor cars for a lump sum 
of Ks. 11,000 without si)0citying the price of each car and paid an 
advance of Rs. 2000. In due course he took delivery of one car but 
did not pay any more money and did not return the car either. In 
a suit by B for the balance of money alleged to be duo for the car 
taken delivery of, and for damages for breach of contract, it was held, 
following Macfarlane v. Carr,^ that the failure to return the car 
must be taken to imply a fresh contract to pay its price and that 
the claim to tliat extent was separable and governed l)y this Articled 

7, Cantonments Act, Section 273. - A suit for the price of 
goods supplied to the Cantonments Board]is governed by this Article 
and not by Section 273 of the Cantonments Act.^ 

8. Starting point. — Time runs under the Article from the 
date of the delivery of tlie goods. The fact that the i)urc]iasor, not 
having all the money in his hands, agrees to pay the balance with 
interest does not prevent tlie running of time from the date of the 
delivery of the goods. In tlio case of tradesman’s accounts and 

(1931) A I n 1931 Lah 309 (309, 310) ;.130 Iiid Oas 574, Bhima Mai d Sons 
V. Ilahinat Vllfih. 

1. (19yi) AIR 1931 All 75-2 (753) : 133 lud Cas 537, Baroda Kant Sen v. Cotirl 

of Wards. 

2. (19-22) A I R 19-22 Lah 198 (200) : 2 Lah 376': 06 Irul Cas 490 (F B), Maho- 

med dhasita V, Suraj-TJd-din, 

[See also (1914) AIK 1914 Lah 250 (251) ; 22 lud Cas 576 : 1913 Pun 
Re No. 103, Radha Kishen v. Basant Lai. 

(193.5) A I R 1935 Lah 222 (225), Mahomed Bakhsh Haffiz v. Bawal- 
imidi Vlnh Ltd. (D contracting with N to .supply goods and 
I)cr£onii duties for fixed .sum — 7> breaking contract.)] 

3. (1872) 17 Sni h W R 244 (253) : 8 Iterig L B 459. 

4. (1931) A IR 1931 Lah 309 (310) : 130 Ind Gas 574, Bhima Mai S Sonsf. 

liahmat Ullah. 

Note 7 

1. (1934) AIR 1934 All 430 (437) : 149 Ind Cas 49 : 56 All 885, Cantonnmt 
Board, Allahabad v. llazari Lai Ganga Prasad. 

Note 8 

la (1931) AIR 1931 All 229 (231) ; 132 Ind Cas 422, Mukat Lai v. Gulab Si»gb 
Pran Mai. 
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also in cases where goods are supplied from time to timet and no 
period of credit is fixed, time will run in respect of each item from 
the date of delivery of such item.^ This is the general trend of 
opinion. Where payments are made by the customer from time to 
time without specifying the items of goods to which they are to be 
credited, the suxjplier is entitled to credit them to the earlier of the 
items sold, and will, for the xmrposes of limitation, be taken to have 
done so ; ho is not entitled to credit them to the entire balance duo 
on the dealings in the sense of saving limitation for each and every 
item.^ Thus, sui)x>ose a tradesman institutes a suit on 1-6-1938 for 
the balance due on the following dealings : — 


1_1_1933 

Goods 8ux:)idied 

Rs. 15-0-0 


1—2—193.3 

Do. 

Rs. 10-0-0 


15—2—1933 

Received 


Rs. 10-0-0 

1_,3— 1933 

Goods sux3X)lied 

Rs. 20-0-0 


15—3—1933 

Received 


Rs. 5-0-0 

1— 1_1934 

Goods sui^i^lied 

Rs. 15-0-0 


1— 1_1935 

Do. 

Rs. 20-0-0 


1_1__1936 

Do. 

Rs. 15-0-0 


1—5—1936 

Received 


1 Rs. 30-0-0 


On the principles above stated, the suit will be barred except in 
regard to the last item. The x>ayments made will not be taken as 
part xiayments in resj^ect of each item so as to save limitation in 
rosiiect thereof, but will be taken as having been credited to the 
earlier items. In the illustration above, the first three items are 
fully x^aid u)) and the dates of delivery of the next throe items are 
beyond three years of the suit. The claim, excei)t as regards the 
last item, is thus barred. 

In Kedar Nath Mitter v. Denohandhu Shah,^^ Jenkins, C. J., 
quoted with axixn’oval the following x^assage from the decision in 
Bonsey v. Wordsivorth : — 

“Whore a tradesman has a bill against a x^'^^ty for any 
amount, in which the items are so connected together that it 
ax)X)ears that the dealing is not intended to terminate with one 


1. (1921) AIK 1921 All 325 (325) ; 63 Ind Cas 435, Ahdiil Aziz v. Munna hal. 

U935) AIK 1935 All 53 (54) : 155 liid Cas 44, Puthi Lai Kunji Lall v. 

J agannath. 

(1869) 11 Suth W K 529 (530), Satcowree Singh v. Kristo Bangal. 

(1930) AIR 1980 Oudh 287 (288) : 128 Ind Cas 276 ; 6 Luck 7, Lalji v. 
Qhasi Ram. 

(1925) AIR 1925 Pat 806 (807) : 88 Ind Cas 747, W. K. Dansford v. R. D. 
Sham d Co. 

2. (1921) AIR 1921 All 325 (325) : 63 Ind Cas 435, Abdul Aziz v. Munna Lai. 

(1935) AIR 1985 All 63 (54) : 155 Ind Cas 44, Puttu Lai Kunji Lall v. 

J agannath. 

(1875) 24 Suth W R 390 (391), Baboo Thakoor Pershad v. Baboo Mohesh Lall. 
2a (1916) AIR 1916 Cal 580 (580, 581) ; 31 Ind Cas 626 : 42 Cal 1043. 

2b (1866) 25 L J C P 205 (208) : 18 C B 325 : 2 Jur (N s) 494 : 4 W E (Eng) 
566 : 107 R R 318. 


Article 52 
Motes 


Lim. 76 
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Artiole 52 confcracfc, but to be continuous, so that one item, if not paid,. 

Note 8 shall bo united with another and form one continuous demand, 

the whole together forms l)ut one cause of action and cannot 
be divided.” 

The above view was followed by the High Court of Bombay and 
the Judicial Commissioner’s Court of Sind in the undermentioned 
cases^® but was dissented fi’oni by the High Court ol; Allahabad.'^^^ 
It is submitted that the view of Jenkins, C. J., adojd^ed by the High 
Court of Boml)ay, cannot bo accepted as correct, and it is opposed to- 
the general trend of opinion referred to al)ovo. 

It may he noted that if the account between the i)arti 0 s could be 
considered to f)e a mutual, current and open account, limitation in 
respect of tlie l)alance due on the entire account will, undo]’ Article 85 
of the Limitation Act, commence to run from tl]e close of the year 
in which the last item admitted or proved is entered in the account. 
Thus, in the case illustrated above, if it could be considered to be a 
mutual, o])eu and current account (it has been lield that it cannot 
be so considered), time will run fo)' tiie balance from 31-12-1936' 
and the suit will not i)e l)arred. This is tlie distinction i)etwoen this 
Article and Article 85 infra} 

An acknowledgment oi; part ])aymGnt in respect of tfie item 
sold would, of course, enlarge the time A Bee Sections 19 and 20 ante. 

Article S8 53 ." price ! Three years. . W h e n the 

of goods sold and deli-; ; period of 

vered to be paid for after i I c r e d i t ex- 

the expiry of a fixed I pires. 

period of credit. j 

Act of 1877, Article 53 and Act of 1871, Article 52. 

Same as above. 

Act of 1859. 

Ko eoiT('.spoiiding provision. 


2c (1928) A T K 1928 Bom 118 (IJb) : 77 Ind Cas 948, Najtxn Ahnied~Haji AU 
Y. Saleviahomed Peer Mohamed. 

(1922) A I K 1922 Siud 15 (IG) : 15 Sind L R 207 : 67 Ind Cas 44, Firm of 
Ijilarairi M adheurdas v. Firm of llusseinhhoy Karim ji Soiia. 

2d (1985) A 1 R 1985 All 58 (55) : 155 Ind Cas 44, Putin Lai Kwiji Lall V. 
Jagannath. 

3. See (1935) AIR 1985 All 58 (54) : 155 Ind Cas 44, Putin Lai Kanji Lall v, 

Ja.ganualli. 

(1921) AIR 3921 All 825 (82G) ; 63 Ind Cas 435, Abdul Azis v. Munna 
Lai. 

(1930) A 1 K 1930 Oudh 287 (288) ; 128 Ind Cas 276 : 6 Luck 7, Lalji 
w Ghasi Ham. 

(1925) AIR 1925 Pat 806 (807) : 88 Ind Cas 747, W. K. Dam fWdl 
B.D.Shaw d Co. 

4. (1919) AIR 1919 P C 120 (121) ; 55 Ind Cas 543 (P C), Raja Braja Sund(hT, 

Deb V. Bhola Nath. 

(1921) AIR 1921 Nag 1 (2) : 65 Ind Cas 279 : 17 Nag L R 209, OnJear 
\ . Raj Mohammed. 
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1* “Fixed period of credit.’’ — Where the parties to a sale of Article S8 

goods intend that the goods delivered are not to be paid for until the Note 1 
end of a period of credit, limitation runs, not from the time of the 
purchase or delivery, but from the expiration of the period of credit.^ 

Whether credit was intended to be given may be gathered from the 
conduct of the parties or from the terms of the contract they entered 
ink). Where a suit was brought by A against B for recovery of the 
price of wood supplied under two contracts, each of which contained 
a clause by which the plaintiff contracted to indemnify the defendant 
for loss arising by reason of failure on his part to supply the wood as 
contracted for, it was held that this Article and not Article 52 was 
applicable to the plaintiff’s claim, the intention of the parties being 
tliat the ])rice of wood was not claimable as of right on the date of 
its being supplied, but rather when the contract was completed, or 
when the contract came to an end.^ The word ''thavanai' in Madras 
nioaiis a period of credit.*^ 

Tn a simple transaction of sale of goods, the lial)ility to pay full 
price accrues on the date of the sale and a mere promise on the part 
of the vendee to pay such price with interest does not amount to the 
giving of a period of credit. 

54.= For the price of I Three years. When the Article S4 
goods sold and delivered j p e r i o d of 

to be paid for by a bill j the proposed 

of exchange, no such bill | bill elapses, 

being given. ! 

1. Scope of the Article. — The Article seems to have been 
based upon the decision of Helps v. Winter bottom} in that case 
goods were sold at six months’ credit, paynient to be then made by 
a bill at two or three months at tlio jmrchascr’s option. It was hold 
that an action lay at the end of six months for not delivering the 
hill, but that time for an action for the price of tlie goods sold did 

^ Act of 1877, Article 54 and Act of 1871, Article 53. 

Same as above. 

Act of 1859. 

No corresponding provision. 


Article 83 — Note 1 


k (1869) 11 Suth W R 529 (580), Satcowree Singh v. Kriato Bangal. 

(1885) 7 All 284 (288) : 1885 All W N 40, Pragi Lai v. Maxwell, 

•k (1925) AIR 1925 Mad 161 (163) : 48 Mad 275 : 85 Ind Gas 299, K, M, P. P. 

^ N. M. Firm v, Somasundarani Ohetii. 
k (1981) AIR 1931 All 229 (231) : 132 Ind Gas 422, Mukat Lai v. Gulab Singh 
Fran Mai, 

Article 84 — Note 1 

k (1831) 2 B & Ad 431 (434, 435) : 36 R R 609 (611, 612) : 9 L J K B 258. 
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Article 64 begin to run until the end of the time for which the bill was to 

Note 1 be given. 

A bill of exchange includes a hundi (see clause 2 of Section 2). 
For this Article to apply to a suit, it must be alleged that the hundis 
were not executed as promised.^ 


Article 55 55.* E’or the price Three years. |The date of 

of trees or growing crops the sale, 

sold by the plaintiff to 
the defendant where no 
fixed period of credit is 
agreed upon. 

!• Scope of the Article. — Growing crops and standing trees 
are included in the definition of immovable property as given in 
the General Clauses Act, 1897, and this is the definition that a])plies 
to this Act by virtue of Section 3 of the former Act. A suit for the 
price of trees or growing crops sold cannot therefore be a suit for the 
price of “goods” sold and delivered within the meaning of Article 52 
ante. Hence this Article has been framed for such cases. 

The Article ax)plies only to suits for the price of trees and standing 
cro])s sold by tlie ])laintilT to the defendant. A suit for the possession 
of a tree standing on defendant’s land which the defendant has sold 
to tlie plaintiff will bo governed by the twelve years’ limitation.^ 

Limitation, under this Article, runs from the date of the sale 
and not from the time when the cro})S are gatliered. This Article 
overrules the decision in BoideJonath Shah v. Lalunissa Bihee^ as 
to the applicaluTity of the jirinciples laid down therein to the facts 
assumed by the Court.'^ 

^ Act of 1877, Article 55 and Act of 1871, Article 54. 

Same as above. 

Act of 1859. 

.No eorrosponding j^ro vision. 

2. (193G) A I R 1930 La), 328 (329) : 102 Ind Cas 302, Northern Forest Co. v- 
Ram Singh Kabuli d Co. 

Article 55 — Note 4 

1. (1894) 19 Bom 207 (208), Sahharam v. Vishram, 

(1884) 1884 Pun Re No. 112, Jaimnl Singh v, Ladha. 

2. (1867) 7 Suth W R 164 (165). 

3. Starling’s Limitation Act, 6th Edition, Pago 206. 
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56 / For the price of Three years. | W h e n the 
work done by the plain- I w o r k i s 

tiff for the defendant at I done, 

his request, where no 
time has been fixed for 
payment. 

Synopsis 

1. Suit must be for price of work done. 

2. “For the defendant at his request.’' 

3. “Where no time has been fixed for payment.” 

4. Starting point of limitation. 

1. Suit must be for price of work done. — it is an essential 
(X)ndition for the ai>piicability of thc3 Article that the suit should be 
for the price of ivork done. The following are illustrations of suits 
for the price of w'ork done, governed l)y this Article : — 

1. Suit by a goldsmith to recover the price of labour for making 

certain ornaments for the defendant d 

2. Suit for the recovery of a certain sum on account of the costs 

of ])rinting certain receipts, etc. for the defendant/'^ 

3. Suit to recover a sum of money for liaving carried certain 

casks of beer under a contract with the defendant/^ 

4. Suit ])y a contractor against a District Board for the price 

of tlie work done, namely to make certain constructions.^ 

But a suit for the recovery of fees due for medical attendance 
has been held not to be a suit for the “i)rico of work done.”^’ 

Whore the suit is not merely for the ])rico of work done, but also 
for other reliefs, it must be seen whether the relief for the price of 
work done is independent of tlie other reliefs claimed, and can he 
separated from the others. If it can be so done, then this Article will 

Act of 1877, Article 56 and Act of 1871, Article 55. 

Same as above. 

Act of 1859. 

No corresponding provision. 


Article S6 — Note 1 

1. (1885) 1885 Bom P J 252, Vishnu v. Gopal. 

(1903) 30 Cal 687 (688), Anibica Dat Vyas v. Nityanimd Singh. 

3. (1887) 1887 Pun Re No. 60, Murree Brewery Go. v. Hazura Mai. 

(1928) AIR 1928 Oudli 297 (298) : 109 Ind Gas 639 : 3 Luck 584, Mathura 
Prasad v. Chairman^ District Boards Sitapur. 

5. (1931) AIR 1931 All 752 (753) : 133 Ind Gas 537, Baroda Kant v. Court of 
wards. 

[See also (1870) 13 Suth W R 96 (97), Huris Chundur Surmah 
V. Brojonath Ghucherhutty . (Case under the Act of 1859.)] 


Article 56 
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Article S6 
Notes 
1—3 


apply in so far as the claim for the j)rice of work is concerned, 
the other reliefs being governed, by their own appropriate rules of 
limitation. Where, on the other hand, the reliefs cannot he split up, 
this Article will not apjdy to the entirety of the suit. See Notes 
to Article 52 ante. 

Under the Act of 1859, there was no specific provision for suits 
of this nature and such suits were governed l)y Section 1 clause 16 
of that Act under which tlio limitation was six years from the date 
of the cause of action.^ 

2. “For the defendant at his request/’ — The work must have 
been done at the defendant' s reqtiest. But the request may be 
implied from the circumstances of the case.^ 

The work must liavo been done for the defendant. In the under- 
mentioned case,^ where the plaintiff did some work at the request of 
the defendant as agent of a .Ruling Prince, it w^as argued that thougli 
the work was done at the request of the defendant, it was not done 
for the defendant but for the Ruling Prince. The Court did not 
decide tire i)oint hut expressed an opinion that the work must be 
taken to have been done for the defendant within the moaning 
of this Article. 

3, “Where no time has been fixed for payment.” — This 
Article would a})])ly only where no time has been fixed for payment. 
Thus, in a suit by a zamindar to recover sums expended by liim at the 
defendants’ request for the repair of a tank for the irrigation of lands 
held by them in common with him where no time was absolutely 
fixed for the repayment to him of those sums, it was hold that the 
suit w^as governed by this Article.^ 

But in a suit by a village carpenter (artisan) for wages where 
payment for work done by him was expressly stated to bo payable 
to tiim at the end of every agricultural year, tliis Article w^as held 
to bo clearly inapplicable.^ 

In a suit to recover a sum of money for having carried certain 
casks of l)oer under a contract with tlio defendant, tlio inere fact that 
among the terms thereof it wars mentioned that for one year the 
Brew’ory Co. would not transfer their work to any lower tenderer, 
w^as held not to sliow tlrat j)ayuTient for the work done w^as not to be 
made till the close of tlio year.'^ 

6. (1872) 9 Boiri TI 0 K 280 (281), Naro Ganrs v. Muhamrnacl Khan. 

Note 2 

1. (1886) 9 Mad 3S4 (342), Sundarani v. Sajikara. 

2. (1909) 4 led Gas 902 (900) : 1910 Pun Ro No. 43, Ahihil Ali v. F, von 

Goldstein. 

Note 3 

1. (1886) 9 Mad 334 (342), Siindarani v. Sankara. 

2. (1934) AIR 1934 Nag 260 (260) ; 1.52 Ind Gas 885, Nanideo v. liamkrishnn. 

3. (1887) 1887 Pun Re No. 00, Murree Brewery Co, v. Hazura Alai. 
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4, Starting point of limitation. — Time, under this Article, Article 56 

will run from the date when the work is done. The words “when the Note 4 

work is done” must be takem to mean “when the work is fully done 

or completed,” Thus, where the wwk done was the repair of a tank 

a,nd was spread over a period of throe years, the suit for the i)rice 

of such repair was hold to lie within three years from tlie date wlien 

the work was fully completed} 


57* For money x>ay- Three years, 
able for money lent. 


When the 
loan is 
made. 


Artiole 57 


Synopsis 

1. Scope of the Article. 

2. Suit must be based on the loan. 

3. Loan and deposit — Distinction between. 

4. Loan on pledge or mortgage. 

5. “Payable.” 

6. “Money.” 

7. Suit on money dealings. 

‘ Other Topics 

BalaucG struck amounts to acknowledgment.., ... See Note 7, Bt. 4 

Government si^curitios are not money ... ... Sec Note 0, Bt. 1 

Suit ])v principal against agent for nioncv collected — Article is not applicable, ... 

See Note 2, Bt. 2 

Suit, to enforce pledge — Article is not applicaldc ... See Note 4, Bt. 4 

1. Scope of the Article. — This is a g^eauvral Article applicable for 
the recovery of money payable for money lent.’'*' Articles 58 and 59 
dre specitic Article, s. Tlio distinction between this Article and 
Article 59 is that while the former a.])] dies to loans, where there is no 
ex])ress agreement made as to its repayment, Article 59 applies to 

Act of 1877, Article 57 and Act of 1871, Article 56. 

Same as above. 

Act of 1859, Section 1, clause 9. 

To suits brought to recover money lent, .... — the period of three years 
from the time when the debt became due, .... 


Note 4 

1. (1886) 9 Mad B84. (342), Simdaram v. Sankara. 

[See also (1864) 1864 Siith W R Gap 68(69), lia jah Perladh Sen Baka- 
door V. ll'unjeet Hoy. (Case under the Act of 1859. The cause of 
action accrues from the time when the labour was performed.)] 

Article 57 — Note 1 

la(lU38) A I E 1938 P C CG (67) : 172 lud Gas 978 (P C), Monmohan Das v. 
Baldeo Nar'ain Tandon. 
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Artiele S7 loans where there is an agreement that it shall be payable on demand.^ 
Motes There is, however, no difference in effect inasmuch as in both cases 

time runs from the date of the loan, the words '‘on demand’* in 
Article 59 not being regarded as a term of the contract to pay. See 
Note 6 to Article 59, infra for a discussion of the principles involved. 

2. Suit must be based on the loan. — The Article applies 
only when the suit is based on the loan. A suit against a surety 
who on the date of the loan to the principal debtor held himself 
responsible for the same, is not a suit on the loan but on the con- 
tract of suretyship and is governed by Article 115 of the Act, though 
the time begins to run against him from the date of the loan, the 
surety’s liability being co-extensivo with the loan.^ A suit by a 
principal against his agent for moneys collected and retained by the 
agent is not governed by this Article because the principal cannot be 
said to liavc lent the moneys to the agent within the meaning of this 
Article.^ Where A advanced moneys to B under a registered bond on 
behalf of himself and as guardian of his minor daughter C, for meet- 
ing the expenses of a litigation in which C was interested, it was 
held tliat B could not contract on behalf of his daughter C, that so 
far as C was concerned, the registorod document must be disregarded 
and that the suit as against C must be regarded as one for money 
payable for money lent within tlio meaning of this Article.*^ 

3. Loan and deposit — Distinction between. — See Notes to 
Article 60 infra. 

4. Loan on pledge or mortgage* — The fact tliat moveable pro- 
perty is ))lodged or immova})le property is mortgaged as a collateral 
security foi' a loan advanced, does not render a suit for the recovery 
of tlie loan ‘personally against the debtor, of any otlier description 
than a suit for money “i)ayable for money lent.”^ A suit therefore 
to recover personally from the debtor the amount of the loan 
advanced or the balance of the amount due after crediting the 

1. (1920) A J K 1920 Low Bur 74 (76); 57 Ind Gas 908 : 10 Low Bur Bill 
161, M. M. K. ./l. Cketty v. Palaniappa Chetty. 

Note 2 

1. (1931) A I K 1931 Liih G91 (G93) : 132 lnd Gas 590 : 13 Lah %i0, Diyalu Mai 

V. Nandu Shah Deb liaj. 

2. (1909) 2 lad Gas 118 (121) : 31 All 429, Jiao Girraj Singh v. Rajii Baghubir 

Kunvmr. 

3. (1906) 10 Oudh Gas 38 (40), Nawah Anjuman Ara Begam v. Nawah Anju- 

•yuan Ara Begam. 

[See also (1937) A I B 1937 Gal 347 (352) : 171 Ind Gas 965, Sailendra 
Nath V. Keshaab Chandra Ohoiodhury. (Begistered doouments 
— Begisfcration invalid — Suit is governed by this Article or 
Art. 66.)] 

Note 4 

1. (1902) 24 All 251 (252, 253) ; 1902 All W N 43, Saipid Ali Khan v. Mi 

Prasad. 

2. (1895) 17 All 284 (287) : 1895 All W N 46, Madan Mohan Lai v. KanhM 

Lai. 

(1935) A I B 1935 Bom 213 (214) ; 156 Ind Gas 531, Percy F. Fisher v. 
Ar deshir. 
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proceeds of the sale of the property pledged,^ is governed by this 
Article and time runs from the date of the loan. A suit to enforce 
the pledge is not governed by this Article but by Article 120.** 

5. “Payable.’* — The word “payable” means payable at once 
on the loan being made. Where a loan is on an agreement that it 
is repayable on a future date, it cannot be said to be payable 
immediately on the loan being made and a suit for recovery thereof 
is not for “money payable for money lent” within the meaning of 
this Article.^ Article 115 or some other Article may apply to a suit 
to recover the money due on such contracts.^ 

6. “Money.” — The Article applies only to suits for money 
payable for money lent. Government Securities^ and grain^ cannot 
be said to be money and a suit in respect of a loan thereof is there- 
fore not within this Article. A suit for moneys due on transactions 
between the parties in which each side sup^dicd the other with 
goods, is not within this Article.'^ 

7. Suit on money dealings. — Where A borrows money from 
B from time to time and makes payments towards it from time to 

(1895) 22 Cal 21 (24), Niin Chand Baboo v. Jagabundhu Ghose. 

(1881) 1881 Pun He No. 116, Doivlat liaoi v. Jiwan Mai. 

(1904) 27 Mad 528 (5B0, 581) ; 18 Mad L 8our 445 (E B), M ahalinga Nadar 
V. Ganapati Suhhien. 

(1936) A T R 1936 Pcsli 43 (45) : 100 Iiid Gas 986, Saifidlah Khany. Chainan 
Lai. 

3. (1902) 24 All 251 (253) : 1902 All W N 43, Saiyid Ali Khayi v. Debi Prasad, 
(1906) 30 Born 218 (220) : 7 Born L R 739, Yellapa v. Desayappa. 

(1886) 1886 Boiri P J 161, Jlarnchandra v. Antaji. 

(1927) A I K 1927 Nag 346 (347) : 104 I. 0. 641, Behidian v. Gaya Pershad. 

4. (1895) 17 All 284 (287) ; 1895 All W N 46, Madan Mohari Lai v. Kunhai 

Lai. 

(1918) AIR 1918 All 344 (344) : 46 Ind Gas 373 : 40 All 512, Deohi Nandan 
V. Gapua. 

(1935) A I R 1935 Born 213 (215) : 156 Ind Gas 531, Percy F. Fisher v. 
Ar deshir. 

(1895) 22 Oal 21 (24), Nini, Chand, Baboo v. J agahimdhu Ghosh, 

(1881) 1881 Pun Ro No. 116, Dowlat Ram, v. Jiwan Mai. 

(1904) 27 Mad 528 (530, 531) : 13 Mad L Jour 445 (P B), M ahalinga Nadar 
V. Ganapathi Snbbion. 

Note 5 

1. (1884) 10 Gal 1033 (1034), Rameshwar Mandal v. Ramchand Roy. 

(1892) 15 Mad 380 (381) : 2 Mad L Jour 42, Ramaswaniy v. MiUhusivamy, 
(1920) AIR 1920 Low Bur 74 (76) : 57 Ind Gas 908 : 10 Low Bur Rul 161, 
M. M. K. K. Chetty v. Palaniappa Chetty. 

[See also (1919) AIR 1919 Mad 146 (150) : 52 Ind Gas 456, A7inama- 
lai V. Annavialai.'] 

2, (1884) 10 Cal 1033 (1035), Rameshwar Mandal v. Ramchayid Boy. 

(1919) AIR 1919 Mad 146 (150) : 52 Ind Gas 456, Annamalai v. Annamalai. 

Note 6 

1. (1903) 7 Cal W N 476 (481), Kristo Kamini Dassi v. Administrator General 

of Bengal. . 

2. (1917) AIR 1917 Lah 166 (167) : 87 Ind Gas 300, Budh Bam v. Ralli Ram. 

(Suit on advances in cash and grain — Art. 57 does not apply.) 

3. (1922) AIR 1922 Lah 316 (317) : 60 Ind Gas 387, Jwala Das v. Hukatn 

Chand. 


Article 87 
Notes 
4—7 
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Article 57 time arid B hugs A on the balance due on such accounts between 

Note 7 them and tlie account cannot be said to be a muUial, open and cur- 

rent account, this Article will applyd The fact that the payments 
by A towards the loan were in the shape of goods or in some other 
manner does not alYect the nature of the suit,^ Each item of the 
loan must be considered separately and time will run in respect of 
that item from the date thereof.^ In other words, the suit will be 
barred in res|)ect of all items which are beyond thre^o years (under the 
Punjab Limitation Act, six years) of the date of the suit.^^ Where a 
balance has been struck for a certain amount in favour of the plain- 
tiff, it may amount to an acknowledgment of liability and may 
extend the period of limitation.'* 


Article 58 


58 .* Like suit when i 
the lender has given a 
cheque for the money. 


Three years. 


When the 
cheque is 
paid. 


^ Act of 1877, Article 58 and Act of 1871, Article 57. 

Same as above. 

Act of 1859. 

No corrcspoiKliiig provision. 


Note 7 

1. (1928) A 1 K 1928 Lah 036 (G37, 638) : 79 Irid Cas 998, Thakur Das v. 

ha7L Das Me tvarani.. 

(1931) A I li 1931 Lab 241 (243) : 12 Lah 420 : 134 Ind Cas 513, Dam Dhan 
V. M afiovied Dost Khan. 

(1922) A 1 U 1922 Lah 188 (188) : 62 Tnd Cas 898, Ratan 0 hand \ . Asa 
SifigJi. (Mutual, open and current account — Art. 85 is applicaVde and 
not this Article.) 

(1907) 6 Cal L Jour 158 (163), Rajii Pershad v. Harhans Singh. 

(1893) 1893 All W N 34 (35), Ballah Shaiiker v. Ram Knar. 

(1934) A I U 1934 All 126 (126) : 147 Ind Cas 29, Ahdnl Khan v. Niaz 
Ullah. 

(1937) AIR 1937 Rang 340 (343) : 172 Ind Cas 837 ; 1987 R L R 254, 
Bengal Burma Trading Co. v. Burma Loan Bank Lid. 

[Sec aZ.so (1922) A 1 R 'l922 Lah 182 (183) : 68 Ind Cas 815, Fim 
(iurdas Ham Koiu Bam v. Bhagwan Das. 

(1922) AIR .1922 Lah 204 (204), Nanak Singh v. Mihan Singh.] 

2. (1923) A I R 1928 Lah 686 (637) : 79 Ind Cas mB, Thakur Das v. Bishan Das. 

(Grain given in repayrnont.) 

(1934) A I R 1981 Lah 126 (126) : 148 lud Cas 1040, Puran Singh v. Mathra 
Das. (Work done in repayment.) 

3. (1935) AIR 1985 Bom 213 (214) : 156 Ind Cas 531, Percy F . Fisher 

Ar deshir. 

[See (1931) A I R 1931 Lah 241 (243) : 12 Lah 420 : 134 Ind Cas 513, 
Ram Dhan v. Mi. Dost Khan. (Where it was observed by theit 
Lordships that all the, items comprising the account were 
admittedly advanced within six years (being the extended period 
f of limitation under the Punjab Limitation Act, Art. 67 corres- 

pondingtothis Article) of the date of suit and were within tiiBe*)] 
Sa.See the Lahore case (A I B 1931 Lah 241) cited in Foot-Note 3 above. 

4. (1928) AIR 1923 Lah 636 (638) ; 79 Ind Cas 998, Thakur Das v. Bishm 

Das Mewa Ram. 
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i. Scope of the Article. — The Article prescribes a pejiod of Article 38 

three years for a suit for the recovery of money lent, when the Note 1 

lender has given a cheque for the money lent by him. It, however, 

applies to a case in which the lender draws his own cheque and gives 

it to the borrow'er. It does not govern a suit in which ho transfers 

to the borrower a cheque which had l)een drawn by anotlier person 

and endorsed in his favour by the i)ayee.^ 

The period of three years prescribed by the Article l)egins to run 
from the date on which the cheque is ‘paid^ and a cheque is paid 
when it is cashed by the lender’s hankers.“ It is only then tliat the 
lender’s money passes into tlic hands of the borrower, and the loan 
is made by tlio former to the latter; the mere handing over of a 
clieque by the lender to the borrower does not amount to a payment 
of the cheque. Nor does the period begin to run against the lender 
when the cheque 1 ‘eceived l)y the l) 0 )’rowor is given by liim to his 
own hank, and the amount is credited to him by tlie bank.^ 

59.“^ For money lent'j Three years. When the loan Article 59 
under an agreement that | is made, 

it shall be payable on| 
demand. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Suit must be based on the loan. 

4. Interest accruing on a loan, if a “loan." 

5. “Money.” 

6. “On demand.” 

7. Effect of stipulation to pay interest. 

8. Starting point. 

1. Legislative changes. — Glauses 9 and 10 of Section 1 of the 
Act of 1859 applied to cases covered by this Article, and under thoso 
clauses time ran from the date when the debt became due. 

^ Act of 1877, Article 59. 

SaiYiG as above. 

Act of 1871, Article 58. 

First two columns ; same as above. Third column — When the demand is made. 

Article 58 — Note 1 

1. (1938) AIR 1938 P 0 66 (67) ; 172 Iiid Oas 978 (P C), Manmohan Das v. 

Baldeo Narain Tandon. 

2. (1868) 16 W R (Eng) 366 (366) ; 37 L J G P 112 ; L R 3 C P 300 : 17 L T 

644, Garden v. Bruce. * 

(1906) 28 All 64 (57) 1905 All W N 181 ; 2 All L Jour 579, Komal Prasad 

V. Savitri Bihi. 

8. (1988) AIR 1938 P 0 66 (67) : 172 Ind Oas 978 (P C), Manmohan Das v. 

Baldeo Narain Tandmi. 
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Article 89 
Notes 
1—4 


Article o8 of the Act of 1871, corresponding to this Article, 
jjrovided tiiat time ran from the date of demand. 

Article 59 of the Act of 1877, corresponding to this Article, 
provided that time ran from the date of loan, and the Article has 
been retained in that form in the present Act. 

2. Scope of the Article. — See Note 1 to Article 57 and Notes 
infra. 

3. Suit must be based on the loan. — The suit must be 
based on the loan. See Note 2 to Article 57 ante. A suit against a 
surety who, on the date of the loan to the principal debtor, held 
himself responsible for the same, is not a suit on the loan and is 
not barred merely by reason of the fact that the principal debt is 
barred under this Articled 

For a loan to come into existence, there must be a lender and a 
borrower. Where the same person acts as the agent of two princi- 
pals and uses the money of the one for the benefit of tlie other, there 
cannot be a loan as the lender and the borrower is the same person.^ 
A and B are joint mortgagees. A files a suit on the mortgage making 
B a defendant, and incurs ex])enses for such suit ; he subsequently 
files a suit against B for contribution in respect of such costs. It 
cannot be said in such a case that A has lent any money to B or 
that B has agreed to pay such money on demand. This Article has 
therefore no application to the siiit.^ 

A deposit of money may create the relationship of debtor and 
creditor, but a deposit involves the condition that it is not payable 
except when called for. A suit for the recovery of a deposit is nofc 
therefore governed by this Article, but by Article 60 infra. See 
Notes to that Article. 

As to the distinction between a deposit and a loan, see Notes to 
Article 60, 

4. Interest accruing on a loan, if a ‘loan.’— Where A deposited 
money with B for interest and after having received back the prin- 
cipal sum advanced, sued for the interest due thereon, it was held 

Act of 1859, Section 1, Clauses 9 and 10. 

9. To suits brought, to recover money lent, , . . the period of three years 

from the time when the debt became due, 

10. To suits brought to recover money lent, . . .in cases in which there is 

^ engagement or contract and in which such engagement or contract 

could have bcon registered li}- virtue of any law or regulation in force at the timo 
and place at the execution thereof — the period of three years from the time 
when the debt became due 


Article 59 — Note 3 

1. (1881) 5 Bom 647 (65S!) : (5 Ind Jur 139, Hnjarimal v. Krishnarav. 

2. (1927) A I B 1927 All 173 (174) ; 98 Ind Caa 1010, Jaunpur Sugar Factory 

Ltd. V. tipper India Rice Mills Ltd. 


3. (1923) A I E 1923 Mad 64 (67) ; 70 Ind Caa 
'padmanahha Iyer. 


405, S'undara Iyer v. 
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that the interest could not be regarded as a loan and that the suit Article 89 
was not governed by Article 59. Article 63 was applied.^ Notes 

4—6 

5. “Money.” — See Note 6 to Article 57 ante. 

6. “On demand.” — It is a principle of jurisprudence that injury 
or wrong supposes unlawful intention or unlawful inadvertence.^ An 
exception to this is, however, furnished by the law of England. By 
that law, in certain cases arising from contract, the performance of 
the obligation is due from the very instant at which the obligation 
arises; thus, if A dei^osits moveable property with J3 in order that B 
may keep it for safety, B is bound from the moment of the de|)osit 
to restore it to the bailor; if A sells goods to B and no time is fixed 
for the payment of the price, B is bound, from the moment of the 
delivery, to pay the price to the seller.^ On the same principle, 
wfiiere A lends money to B, B is bound from the moment of the loan 
to repay it to A A In Norton v. EllamA Baron Barke observed that 
“the debt which constitutes the cause of action arises instantly on 
tlio loan” and this view is the basis of Article 57 ante under which 
time for a suit for the recovery of the loan runs from the date of the 
loan. 

It is impossible in tlie above cases that the obligation should be 
broken through intention or inadvertence until the oldigce desires 
])orformance and until the obligor is informed of the desire, and yet 
the law assumes that there is a breach of the obligation without any 
previous demand.^’ 

If in the al)ove cases B promises to pay the amount to A on 
demand y it has been held that the words “on demand” do not merely 
by themselves make a demand a term of the contract. In Bain 
Ghunder Ghosaul v. Juggutmonmoliini Daheef Sir Kichard (larth, 

0. J,, observed that “where a man promises to pay a sum of money 
&e., on demand, which it is his duty to pay, wliether a demand be 
made or no, then the money l) 0 comes payable at once, and no 
demand is necessary before suing him for it, as for instance in the 

Note 4 

1. (1880) 3 All 328 (332), Makiindi Kuar v. Balkishen Das. 

Note 6 

1. Anstin’s Jurisprudence, 3rd Edition, 1st Volume, Page 485. 

Also Austin’s Jurisprudence, Students’ Edition (1899), Pages 230, 231. 

2. Austin’s Jurisprudence, 3rd Edition, 1st Volume, Page 485. 

3. (1844) 07 B R 671 (675, 676) : 13 AI & W 452 : 14 L J Ex 54 : 2 Dowl & L 

410, Walton v. MascalL 

1 Williams’ Saunders 38, 1871 Edition, Birksv. Tri'pyet. 

(1837) 40 R R 646 (649) : 2 M & W 461 : 1 M & H 69 : 1 Jur 433 : 6 L J (N s) 

Ex 121, Norton v. FAlam. 

(1921) 37 T L R 534 (539) : 90 L J K B 973 : 3 K B 110 : 125 L T 338 : 

26 Com Oas 196 : 65 S J 434, J oachimson v . Sums Bank Corporatio7i^ 

4. (1837) 46 R R 646 (649) ; 2 M A W 461 : 1 M & H 69 : 1 Jur 433 : 6 L J 

(N S) Ex 121. 

5. Austin’s Jurisprudence, 3rd Edition, 1st Volume, Page 485. 

0. (1878) 4 Cal 283 (294) : 3 Cal L R 336 : 2 Shome L R 2. 
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APticld S9 
Notes 
6—7 


case of money lent, and money due for goods sold or for work done." 

In Norton v. Ellarny’^ where the question was as to when the statute 

of limitations began to run on a i^romiBsory note payable with interest 

on cieraancl, Baron Parke observed as follows : — 

“It is the same as the case of money lent payable upon 
Toqueist, wdth interest wdiere no demand is necessary before 
bringing the action. There is no obligation in law to give any 

notice at all It is quite clear that a i)roraissory note 

pay aide on demand is a i)resent debt and is payable without 
demand, and the statute begins to run from the date of it.”^^ 

But even in such cases the parties may, l)y the use of appropriate 
words (other than by merely using the words “on demand”) stipulate 
that the amount shall bo payable only on demand being made, in 
which case time will not run until a demand is made.® 

in cases other tlian those falling within the classe^js of cases above 
referred to, where A promises to i>ay money to B on demand, the 
question in eacli case will be whether the parties intended to make 
the demand a term of the contract. In Joachimson v. Siviss Bank 
Corporation Lord Justice Atkin, after a review of the authorities, 
observed : — 

“The question appears to me to be in every case, did the 
parties in fact intend to make the demand a term of the contract? 
If they did, effect will be given to their contract, whether it be 
a dii’cct promise to ])ay or a collateral promise, though in seeking 
to ascertain their intention, the nature of the contract may bo 
material.” 

It will be clear from tlie above discussion that tlio words “on 
demand” in this Article have been used in the technical sense in 
which they are used in I'lnglish law with reference to a promise to 
iray a debtd^’ 

7. Effect of stipulation to pay interest. — A stipulation to 
pay interest on the money lent does not make any difference in the 
applical)ility of the Article. In Norton v. which was a case 

7. (18S7) 40 R R UU; ((MO) : 2 M & W 4(11 : I H 09 : 1 Jur 4B3 : 6 L J 

(N S) Kx ril. 

7a.*SV’<'’ also tlip o;is(*.s cited in Foot-Note (1) to Note 3 of Art. 73, infra. 

8. (1837) 4(i R R CU; (dlO) ; 1 M W 4fM : 1 AI & IT 09 : 1 Jur 433 : G L J 

(ns) Fx I'li, Norton v. NUain. 

(1871) R) Svitfi W R 1G4 (109) : 7 P,cng L R 489, Branianiayi Dasi v. Abhcui 
rharan (' hoirdltry. 

9. (1921) 37 T T. R 034 (539) : 90 L J K U 973 ; 3 K R 110 : 125 L T 338 : 20 

Com C;is 19() ; (15 S J 434. 

10. (191G) A I R 191(1 Ma.d 48G (487) : 31 Ind Cas 335, Surayya v. Bayirazu. 

(1917) A T R 1917 Rat 533 (535) : 40 Ind Cu.s 350 : 2 Pat L Jour 451, Bishtin 
CJiandx.AudtiBihariLal. 

(1020) A I R 1920 I.OW Ilur 74 (77) : 57 Tud Gas 908 : 10 Low Bur Rul 161, 
M, M.'K. K. Chetty v. Palaniappa Cdieity. 

Note 7 

1. (1837) 46 R R 646 (649) : 2 AT & W 4G1 : 1 AT & H 69 : 1 Jur 433 : 6 L J 
(NS) Ex 121. - 



For money lent payable on demand 


1215 


of promissory note payable on demand with interest, Baron Parke 
observed as follows : — 

“Whore money is lent simply, it is not denied that the statute 
begins to run from the time of lending. Then, is there any 
difference where it is payable with interest? It is quite clear 
that a promissory note payable on demand is a present debt and 
is })ayabie without any demand and the statute begins to run 
from the date of it. Then the stipulation for conq^ensation in 
tlie shape of interest makes no difference excei)t that thereby the 
debt is continually increasing de die in diem.** 

8. Starting point. — As has been seen in Note 1, tiie starting 
point of limitation, under the Act of 1859, for suits for the recovery 
of money lent was the date when the debt became due.} It was held 
in some cases arising under that Act that where the money was 
payable on demand, the technical meaning of the words “on 
demand” in English law' did not apply to the mofussil in India, and 
that a demand w'as actually necessary before the debt could be said 
to beicorae due.'^ The Act of 1871 apparently gave effect to this 
view, for both in Article 58 (now Article 59) and in Article 72 (now 
Article 73) time w’as made to run from the date of demand.^ The 
Act of 1877 adopted in Articles 59 and 73 the common law meaning 
of the words “on demand” when used with reference to debts, and 
time accordingly ran under these Articles from the date of the loan. 

The x\rticles have remained unaltered in the present Act in this 
respect and the same interpretation of tlie words “on demand” will 
apply. 

60. For money de- Three years. W ]i e n the Artiolt'BO- 
posited under an agree- demand is 

ment that it shall be made, 

payable on demand, in- 
cluding money of a custo- 
mer in the hands of his 
banker so payable. 

Act of 1877, Article 60. 

60. — For money deposited under an agret^- I Three years. When the demand 
bietit that it shall be payable on demand. | is made. 

Acts of 1871 and 1859* 

No corresponding provision. 

Note 8 

1- (1870) 14 Suth W R 8T (89), Bibee Heertin v. Bibee Marium. 

2. (1870) 14 Suth W E 224 (225) ; 6 Beng L R 160, Tarinee Bershad v. Pran 

Kishen. 

3. (1872) 1872 Pun Re No. 17, Jeewun Singh v. Anwar Khan. 


Article 59> 
Notes 
7—8 
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S ynopsis 

1. Legislative changes. 

2. Deposit and loan — Distinction. 

3. Moneys of customer with banker. 

4. Interest accruing on deposit, if a deposit. 

5. Onus of proof. 

6. “And includes.” 

7. Agreement to pay on demand. 

8. Demand, what is. 

9. Who should make a demand. 

10. Starting point. 

Other Topics 

Banker and customer- — Presumption as to transaction being deposit 

See Note 5, Pt. 4 

Deposit does not necessarily involve creation of express or implied trust ... 

See Note 2, Pt. 6 

Deposit does not necessarily involve relation of debtor and creditor : See Note 2, 

Pts. 4, 6 

Deposit for safe custody ... ... ... See Note 2, Pt. 4 

Thavanai system ... ... ... See Note 7, Pts. 7 to 10 

1. Legislative changes. 

(a) There was no provision corresponding to this in the Acts of 

1859 and 1871. A depiosit of rnoiiey was in many cases held 
to bo money lent and in some cases as a deposit of moveable 
proiiorty for whicli a period of 30 years was provided in 
clause 15 of Section 1 of the Act of 1859.^ 

(b) Article 60 of the Act of 1877 did not contain the words 

‘including money of a customer in the hands of his banker 
so payable.” They were added in the Act of 1908. 

2. Deposit and loan — Distinction. — In Mahomed Akbar 
Khan v. Attai^ Singh} their Tj()rd3hi])S of the Privy Council observed 
as follow^s : 

‘ It should 1)0 remembered that the two terms (i. e. dejKisit 
and loan) are not mutually exclusive. A deposit of money 
not confined to a bailment of specific currency to be returned 
in spexie. As in the case of a dei)Osit with a banker, it does 
not necessarily involve the creation of a trust, but may involve 
only the creation of the relation of debtor and creditor, a loan 

Article 60 — Note 1 

1. (1865) 3 Suth W R 94 (94), Hutton Monce Dehia v, Gunga Monee Debia* 

Note 2 

1. (1930) AIR 1986 P C 171 (173) : 162 Ind Cas 454 : 17 Lali 557 : 63 lud App 
279 (PC). 


Artiole 60 
Notes 
1~2 
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under conditions. The distinction which is perhaps the most 
obvious is that the deposit not for a fixed term does not seem 
to impose an immediate obligation on the deijositee to seek out 
the depositor and repay him. He is to keep the inoney till asked 
for it. A demand by the depositor ivould therefore seem to he a 
normal conditioyi of the obligation of the depositee to repay, 

Where therefore A advances money to and the intention of the 
parties is that B should keep the money till asked for by A, the trans- 
action is a deposit,^ No obligation arises on the part of B to repay 
it until a demand is actually made for it. In the case of an ordinary 
loan the obligation to repay it arises, as has been seen in Note 6 to 
Article 59, immediately on the loan. In Tidd v. Overellf'^ where A 
handed over money to B stating “you may as well take care of it 
until I want it,” and it was in the minds of the x)arties that in 
the meanwhile the money would be useful to B, it w^as held by 
Mr, Justice North that the transaction was a deposit and not a 
mere loan x)ayable without demand. His Lordship in coming to 
this conclusion relied ujion the following passage from Pothier on 
Contracts by Evans : — 

“Where a man deposited money in the hands of another to be 
kept for his use, the possession of the custodee ought to i )0 
deemed the possession of the owner until an application and 
refusal or other denial of the right, for until then there is 
nothing adverse ; and I conceive that upon principle no action 
should be allowed in those cases without a previous demand ; 
consequently that no limitation should be computed further 
back than such demand.” 

A deposit may involve the relation of debtor and creditor^ but 
not necessarily so. Thus, the relation between a banker and customer 
who deposits money with the former involves the relation of debtor 
and creditor.'^ But a deposit merely for safe custody or for a 

2. (1937) A I R 1937 Lah 81 (82) : 171 Ind Cas 500, Gurcharan Das v. Bam 

Bakha Mai. (In the case of deposit it is the duty of the depositor to 
make a demand for it.) 

[See also (1927) AIR 1927 Pat 91 (91) : 98 Ind Cas 554, Siiraj 
Prasad v. Bindhyachal Prasad. (Suit to recover balance 
money deposited every now and then and withdrawn from time 
to time — Art. 60 applies.) 

(1934) AIR 1934 Lah 179 (179) : 147 Ind Cas 338, Allah Ditta v. 
Sadhu Shah. (Where an advance is held to be a “deposit,” an 
agreement to pay on demand must be implied.)] 

2a (1893) 42 W R (Eng) 25 (26) : 3 Ch 154 : 62 L J Oh 915 : 3 R 657 : 69 L T 
255. 

3 . (1914) AIR 1914 Mad 51 (54): 37 Mad 176 : 24 Ind Gas 852, Balakrishmcdu 

V. Narayanasamy Chetti. (Deposits with bankers payable on demand 
on a special class of loans.) 

4. (1921) AIR 1921 Cal 644 (646) : 66 Ind Cas 752, Jogendra Nath v. Dinkar 

Bam. 

(1919) AIR 1919 Lah 822 (323) : 47 Ind Cas 592 : 1919 Pun Ke No. 4, 
Dalipa v. Lahhu Bam. (Deposit with defendant to be kept by the 
latter for the plaintiflE until demanded.) 


Artiele 60 
Note 2 


Lim. 77 
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specific purpose^ does nofc involve the relation of debtor and creditor. 

A deposit does not necessarily involve the creation of a trust 
exj^ress or implied.® In the undermentioned casos^ the existence of 
a fiduciary relationship was regarded as the distinguishing feature of 
a deposit. This view cannot be accepted as correct in view of the 
Privy Council decision referred to above. Where an express trust is 
created by the deposit, however, the matter will be governed by 
Section 10 of the Act.® 

It follows from the above discussion that the substance of the 
transaction must be looked to in every case. The mere use of the 
word “deposit’’ or “loan” cannot alter the substance of the trans- 
action, though the use of the wwd by the parties must be given due 
weight in ascertaining the intention of the i)arties. If in substance 
a transaction is a “deposit” or a “loan,” it must be treated as such 
even though it is given a different name by the parties.® 

3. Moneys of customer with banker. — Before the decision in 
1921 of the Court of Appeal in J oachimison v. Swiss Bafilc Corpor- 
ation f there were in England conflicting oxju’essions of opinion 
though there was no actual decision on the question whether the 
relation of a banker and customer involved an implied condition that 
the making of an actual demand was necessary before an action lay 
to recover money lent to a banker by a customer on current account. 
In Foley v. Hillf' whore the defendants were bankers who had 

6. (1919) AIR 1919 All 102 (108) : 41 All 643 : 55 lud Gas 45, Kalyan Mai v. 
Kifihen Chand. (Suit for inonoy deposited for a spoe-ific purpose.) 

(1886) 1886 Idom P J 239, Daynhhai v. The Finn of Udeohand. (Deposit 
with firm with the iMtentioii that it should be kept distinct and not 
mixed iq) with the money of the firm.) 

6. (1889) 16 Oal 25 (81), Ishtir Chunder Bhaduri v. Jihun Ktmiari Bihi. 

(1891) 18 Gal 284 (241), Secy, of State v. Fazal Ali. 

7. (1879) 6 Cal L R 470 (472), Ram. aSuIiH Bhvnjo v. Brohmoyi Dasi. 

(1862) 12 Cal L K 165 (168), In the maiter of T . Agaheg. 

(1919) A I K 1919 All 851 (858) : 52 Ind Gas 25, Lakshinii Bam Jani v. Bari 
Ham. (Judiciary character assumed to be essential to apply Art. 60.) 

(1895) 19 llom 852 (861), Dorahji Jehangir Randira v. M 2 mcherji Bomanji 
Fanthald. (Where a Judiciary relationship exists, the loan is a deposit.) 

(1908) 5 Bom L R 511 (513, 514), Cursandas v. Chaturhhuj. 

(1876) 1876 Bom P J 53, Achratlal y , Pranlal. 

(1924) A I R 1924 Bom 28 (29) : 78 Ind Gas 978, Gohind v. KichuhhaR 
(Assumed.) 

(1929) A T R 1929 Cal 714 (717) : 56 Gal 556 : 121 Ind Gas 741, Bengal 
Nafumal JJank Ltd. v. Jatmdra Nath. 

8. (1908) 82 B.om 894 (401, 402) : 10 Bom L R 540, Bhurahhai Jamnadas v. 

Bai Rnxfuani. 

9. (1889) 16 Gal 25 (80), Tfihur Chunder Bahadur v. Jihun Kttmari Bihi, 

(1895) 18 Mad 890 (898) : 5 Mad L Jour 208, Permidevitayar Ammal V. 

Nammalvar Chelti. 

(1936) A I R 198fi Pat 589 (541) : 165 Ind Gas 598 : 15 Pat 709, Bala Bm 
Marwari v. Inder Kumar Tewari. i 

Note 3 

1. (1921) 87 T L R 584 (539) ; 8 K B 110 : 90 L J K B 973 : 126 L T 338 : 26- 

Com Gas 196 : 65 S J 484. 

2. (1844) 18 L J Ch 182 (184, 185) ; 1 Ph 399 : 8 Jur 347 : 81 R R 14. 
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received from the plaintiff, many years before suit, a sum of money 
for which they agreed to pay 3 per cent, interest, but of this only 
two payments had been made, both more than six years before suit, 
it was held by the Lord Chancellor, Lord Lyndhurst, that the oase {%4 
was merely one of a loan to the defendants, and that in the absence 
of special circumstances taking the case out of the statute of limita- 
tions, the suit was barred. That decision was given in the year 1844, 

In the year 1847, in Pott v. Clegg the Court was of opinion that 
money in the hands of a banker was merely money lent, with the 
superadded obligation arising out of the custom of bankers to honour 
the customer’s drafts. Chief Baron Pollock who delivered the judgment 
of the Court expressed, however, considerable doubt whether there 
was not a special contract between a banker and customer as to the 
money deposited which distinguished it from the ordinary case of a 
loan of money. In the year 1B4B, Foley v. Hill'^ was confirmed on 
appeal by the House of Lords, ^ the Lord Chancellor observing as 
follows : — 

“ Money, wlien paid into a bank, ceases altogether to be tiie 
money of the principal; it is then the money of the banker, 
who is bound to return an equivalent by paying a similar sum to 
that deposited with him when he is asked for it. The money 
paid into the baiikcr’s is money known by the principal to be 
[laced there for the purpose of being under the control of the 
banker; it is then the banker’s money; he is known to deal with 
it as his own; he makes what profit of it ho can, which profit 
he retains to himself, paying hack only the principal, accord- 
ing to the custom of the bankers in some places, or the principal 
and a small rate of interest, according to the custom of the 
hankers in other places .... he is not bound to keep it or deal 
with it as the property of his principal, but he is, of course, 
answerable for the amount, because he has contracted, having 
received that money, to repay to the principal when demanded, 
a sum equivalent to that paid into his hands.’' 

In this country, it was held in a number of cases purporting to 
follow the English cases of Foley v. and Pott v, Clegg^^ that 

inoneys in the hands of a hanker, for the payment of which no 
period was fixed, must be treated merely as money lent to be j)aid 
on demand, and that a suit for the recovery of such moneys was 
governed by Article 59 and not by Article 60.® A contrary view was 

(1847) 73 R E 517 (522) : 16 M & W 321 : 16 L J Ex 210. 

'1- (1844) 1 Ph 399 : 13 L J Ch 182 ; 8 Jur 347. 

5. (1848) 2 H L 0 28 (36) : 9 E R 1002, Foley v. Hills, 

8. (1885) 1885 Pun Re No. 95, Chandu v. Chanda Mai, 

(1889) 18 Bom 338 (342), Tchha Dhanji v. Natha. (Case under the Act of 
1871 when there was no Article corresponding to Article 60.) 

(1907) 29 All 773 (777) ; 4 All L Jour 628 : 1907 All W N 263, Dharam Das 
V. Gang a Devi. 

(l.)09)l Ind Cas 712 (714) : 32 Mad 68, Official Assignee of Madras v. 
Smith . 

(1883) 1883 Bom P J 226, Bai Mahalahshiini v. Maganlal Dalsukram. 


Article 60 
Rotes 
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taken in the cases noted below.^ 

In the year 1921, however, the question came up for decision in 
England in JoacMmson v. Swiss Bank Corporation,^ and it was held 
by the Court of Appeal after an exhaustive review of all the autho- 
rities, that in the relation of banker and customer, there ai’e really 
quite a number of implied superadded obligations beyond the one 
s}) 0 cifically mentioned in Foley v. and Pott v. Clegg, ^ and 

that among them there is an implied obligation on the part of the 
customer to actually make a demand as a condition precedent to the 
arising of the obligation on the i)art of the banker to repay the 
money. In other words, it w'as held that an actual demand was an 
implied term of the contract between a banker and customer. 

The words including money of a customer in the hands of his 
banker” which were newly added to the Article in 1908, are in 
accordance with tlie view held in Joachimson’s casc^ referred to 
above. Since, by virtue of the implied contract referred to above, 
the banker is to keep the money till asked for it, the transaction is 
really a deposit, as explained by the Privy Council in Mahoined A.khar 
Khans case,^‘*^ and has consequently V)een properly included in this 
Article. Tlie ol)sorvations in the undermentioned cases® that the 
word “deposit” has been used loosely so as to include moneys in the 
hands of a l)ankGr, which in the strict sense would not be “ deposits, ” 
do not seem to be sound. The observations in the undermentioned 
casGS^® that the Article being a specific Article apjdicable to a parti- 
cular class of loans should, where a case falls within both Article 59 
and Article 60, be applied rather than Article 59, do not also seem 
to be correct. It cannot be that a case can fall both under this Article 
as well as under Article 59. Where a demand is an exj)ress term 
of tlie contract, Article 59 can have no application, and the wwd 
“ deposit ” necessarily involves such a term. 

Under the i»resent Act it is quite clear that a suit for the recovery 
of a dei)Osit with a })anker which is not for a fixed term, is governed 
by this Article and not by Article 59.^^ 

(18S8) 1888 Bom P J 185, Kenhavdas v. Gopal. 

[See also (18(59) 1869 Pun Kc No. 17, Bhowani Bass v. NundgopalJ\ 

7. (1889) IG Gal 25 (29), Ishur Chunder Bhaduvi v. Jilnm Kumari Bihi, 

(Article GO was applied.) 

(1805) 18 Mad 890 (898) : 5 Mad L Jour 203, Perundavitayar Ammal v. 

Nannyial war Chetty. (16 Cal 25, Fallowed.) 

(1902) 15 C P 1j R 147 (150), Bhagwati Prasad, v. Narbada Prasad, 

8. (1921) 87 T L R 584 (589) : 8 K B 110 : 90 L J K B 978 : 125 L T 388 : 26 

Com Cas 196 : (55 S 4 484. 

8a (1936) A^l R 1986 P C 171 (178) : 162 lud Oas 454 : 17 Lah 657 : 63 Ind App 

279 (P C), Malioined Ald)ar Khan v. Attar Singh. 

9. (1927) A I R 1927 Bom 862 (868) : 102 Ind Cart 408, Moii Gauri v. Naranji- 

(1917) A I R 1917 Mild 916 (918) : 82 Ind Cas 965 : 39 Mad 1081, Sudff- 

nianiyan Chet liar v, Kadiresan Chettiar. (‘ Deposit ’ has licen used io 

the Section in a non -legal sense.) 

10. (1889) 16 Cal 25 (29), Ishur Chunder Bhadtiri v. Jibun Kumari Bihu 

(1895) 19 Bom 352 (358), Borahji Jihangir Bandiva v. Mtincherji 

Panthaki. (Confirmed on appeal in 19 Bom 776.) 

11. (1915) AIR 1915 All 78 (79) : 28 Ind Cas 949 : 37 All 292, Juggi Laly* 

Kishen Lai. 
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4. Interest aooruing on a deposit, if a deposit. — Where A 
deposited money with B for interest and after having received back 
the principal sum, sued for the interest due thereon, it was held that 
the interest could not be regarded as a deposit and that the suit was 
not governed by Article 60. Article 63 was ai)plied.^ 

5. Onus of proof. — Where a question arises as to wdiether a 
transaction is a deposit or a loan, there is no presumption in law 
that it is a deposit.^ Where A hands over money to B on the 
understanding that it is not a gift, it would be regarded in law as a 
loan, and if the plaintiff w'ants to make out that it is a deposit, the 
onus is on him to show that there were additional circumstances 
which converted tho loan into a “deposit/’^ Where the plaintih' 
alleges a deposit and a deposit within limitation, then if the 
defendant wishes to defeat the claim on the ground of limitation, 
ho must plead that on account of a particular demand made by 
tho plaintiff the cause of action accrued, not on the date alleged 
in the plaint, but on some other previous date beyond limitation. 
If he does not plead it, he cannot, merely on the statement 
extracted from the plaintiff’s witness in cross-examination, decide 
that a demand was made beyond limitation.^ 

In the case of banker and customer, the law implies a demand 
being made as a term of the contract. See Note 3 a^ite. Where tliere- 
fore in a transaction between a customer and banker the question 
arises as to whether such transaction is a deposit or a loan, the 
presumption has been held to be that it is a deposit and not a loan.^ 

(1919) AIR 1919 All 351 (353) : 52 Iiid Gas 25, Lakshiuiirarn Jani v. llari 
Ram Dube. 

(1934) AIR 1934 Lah 42 (43) : 15 Lah 242 : 151 Ind Gas 712, Giilab Bai v. 
Sandhi. 

(1930) AIR 1930 Lah 718 (720) : 105 Ind Gas 699 : 17 Lah 481, Kanti-- 
chandra Mukerji (Official Receiver) v. Badri Dan. 

(1930) A I R 1936 Pat 539 (541) : 165 Ind Gas 593 : 15 Pat 709, Balalmx v. 
Inder Kumar. 

(1930) 1930 Mad W N 948 (948), Muthusamy Ckettiar v. Muthukiimara- 
Hwamy Pillai. 

(1938) AIR 1938 Mad 230 (239), Ramasami Chettiar v. Manickam Chettiar, 
[See also (1917) AIR 1917 Pat 273 (274) ; 40 Ind Gas 661, Anagrahit 
Ram V. Sitaram Das.] 

[But *ee (1920) AIR 1920 Low Bur 74 (76) : 57 Ind Gas 908 : 10 
L B R 161, M. M. K. K. Chetty v. Palanippa, (After the 
expiry of the period of a fixed deposit, the amount was held to 
continue as a ctirrent deposit and this was regarded as payable 
at once and Art. 57 applied.)] 

Note 4 

1. (1881) 3 All 328 (332), Makundi Kuar v. Balkishen Das. 

Note S 

1. (1928) A I E 1928 Mad 499 (499) : 107 Ind Cas 290, Murugiah Pillai v. 

Fakkiria Pillai. 

2. (1924) AIR 1924 Bom 28 (29) ; 73 Ind Gas 978, Gomnd Chintarnan v. 

Kachuphai Gulahchand. 

3. (1934) AIK 1934 All 11 (12) ; 154 Ind Cas 415, Mt. Lugdi v. Ear Prasad, 
i. (1917) A I B 1917 Mad 384 (886) : 34 Ind Cas 347, Narayanan Chettiar v. 

Vellayappa Chettiar. (AIR 1915 Mad 908, Relied upon.) 


Article 60 
Notes 
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6. ‘'And includes.’* — The Article is not restricted to claims 
against bankers only.^ It is applicable to all kinds of deposits 
payable on demand, whether with bankers or with others, the only 
difference being, as has been seen already in Note 3, that in the case 
of a transaction with a banker, an actual demand will be implied as 
a term of the contract, while in other cases it must be shown having 
regard to circumstances that a demand is a term of the contract. 

Where a person has placed himself in the position of a banker 
with regard to a particular person, a suit for the recovery of moneys 
in the hands of the former will be regarded as a suit for the ‘ money 
of a customer in the liands of his banker” within the meaning of 
this Article.^ 

7. Agreement to pay on demand. — In order to bring a 
transaction under Article 60 it is necessary to show not only that 
there w^as a deposit but that the deposit w^as under an agreement 
that it shall be ])ayable on demand.^ A deposit as security for the due 
performance of a certain act is not one payable on demand. Article 
120 will apply to such a case.^^ Similarly, a deposit as earnest 
money for the purchase of certain property is not one repayable 
on demand and is not within this Article. Again, where A pays B 
money for the joint x>urchase of i)roperty, it cannot be said that 
there is any covenant to rGi)ay it on demand.^® The agreement to 
l)ay on demand need not be oxxu’ess but may be implied also.^ As 

(1985) A IR 1935 Mad 734 (730) : 157 Ind Cas 274, Murugappa Chetty v. 
Rnmanaihan Chetty. (Advances to Nattukotfcai Chetfci('-s who are 
Indian Bankers.) 

Note 6 

1. (1921) A I R 1921 Cal 644 (647) : 66 Ind Gas 752, Jogendra Nath v, Dinker 

Ravi. 

2. (1926) A I R 1926 Born 168 (169) : 93 Ind Gas 215, Bhimanna Kurnaji v. 

Ve mcharid Fattechand. 

(1917) A I R 1917 Mad 916 (918) : 32 Ind Gas 965 : 39 Mad 1081, Subra- 
vianiyan Chettiar v. Kadiremn Chetiiar. (Money in the hands of 
a trader, who is not a banker, will be a deposit within Art. 60 in the 
cirounistanees such as would make it the money of a customer whore 
the depositee is a banker.) 

(1936) AIR 1936 I\it 530 (541) : 165 Ind Cas 593 : 15 Pat 709, Balahux v. 
I rider Kn in ar. 

(1913) 19 Ind Cas 3 (4) (Mad), Thangasivarny Thevan v. Rajaram Naidu. 

(iAu’son not a banker — Deposit with, is also a deposit.) 

(1915) AIR 1915 All 78 (79) : 37 All 292 : 28 Ind Gas 949, Juggi Lai v. 
Kiiihen Lai. 

(1927) A I R 1927 Bom 433 (434): 102 Ind Gas 145, Hira. Bai v. Dhanjihhai. 

Note 7 

1. (1928) A I R 1928 Mad 509 (511) : 51 Mad 549 : 111 Ind Gas 210, Ainmalu 

Arnrnnl v, Narayanan Ndir. 

la (1885) 12 Cal 113 (115), Upendra Lai v. Collector of Rajshahye. 

lb (1929) AIR 1929 Cal 216 (217) : 56 Cal 455 : 117 Ind Cas 700, J. C. Gals- 
faun V. Mamoodi Begum. 

Ic (1916) AIR 1916 Lah 432 (432) ; 33 Ind Gas 438, Jetha Ram v. Mehnga 
Ram. (It is not a deposit at all. Defendant is acting as agent of 
plaintiff in such a case and so Art. 89 will apply.) 

2. (1934) AIR 1934 Lah 42 (4.3) ; 15 Lah 242 : 151 Ind Gas 712, Gulab B^^ 

Gujar Mai v. Sandhi. 
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has been seen already, it is implied in the relation of a banker and 
customer. In other cases it may be implied from the circumstances 
of each particular case.® 

A deposit on condition that the depositee should return the same 
on the happening of a future contingent event is not an agreement 
to pay on demand within the meaning of this Article.^ Similarly, 
where money is payable at a specified time, i. e. at the expiry of a 
fixed j)eriod from the date of deposit, it cannot bo said that it is 
payable on demand.''’ The Article has no application to such cases, 
and the cause of action will arise on the expiry of the x)eriod so 
fixed.® Where, however, the contract between the i)arties show that 
after the x^oi'iod so fixed the dex)osit is to be regarded as a current 
one or as one x)ayable on demand, a suit for the recovery thereof 
after the expiry of the x>eriod fixed will be governed by this Article. 

Where money is dei)osited with Nattukottai Chetties on the 
thavanai system, the question whether this Article will ax^idy wiU 
depend upon the question whether under the contract of the xrarties, 
tlio money is to be regarded as j)ayable on demand. If it is to be so 
regarded, this Article will a])ply.^ If, on the other hand, it is to be 
regarded as })ayable immediately after the i)eriod of thavanai, then 
Article 115 will axqdy.® In the undermentioned case*^ it was held 
that on the exi)iry of the thavanai, the deposit must be taken to be 


(1937) A I E 1937 Lah 81 (82) : 171 Ind Gas 506, Ourckaran Dasv. Bam 
Hahha Mai. 

(1913) 19 Ind Gas 3 (5) (Mad), T hangasaviy Thevan v. Uajaram Naichi, 

3. (1936) A 1 R 1936 Lah 587 (589) : 164 Ind Gas 50, Ham Hahha Mai v. Ear 

Narain Das Barn Chanel. (‘Jarna’ means ‘dexjosit.’) 

4. (1914) AIR 1914 Mad 4 (6) : 22 Ind Gas 60, Dalahrishmtdu v. Nara~ 

yanaswarny C hetty. 

0 . (1931) AIR 1931 All 59 (62); 128 Ind Gas 772, Bank of Upper India Ltd. v, 
Arif Husain. 

6. See (1931) AIR 1931 All 59 (62) : 128 Ind Gas 772, Bank of Upper India 

Ltd, V. Arif Husa'in. 

Ga (1936) AIR 1936 Rang 338 (340) : 164 Ind Gas 412, /. S. Seema v. 
li. K. Banerjee. 

(1919) AIR 1919 Mad 825 (826) : 47 Ind Gas 948, Chellappa Chetty v. 
Subrarna'niya Chetty. 

7. (1917) AIR 1917 Mad 1006 (1007) ; 42 Ind Gas 573, Vellayappa Chettiar v. 

Unnarnalai Achi. 

(1920) A I R 1920 Mad 983 (985) ; 43 Mad 629 : 58 Ind Gas 639, Narayanan 
Chetty V. Suppiah Chetty. 

[See (1915) AIR 1915 Mad 808 (810) : 28 Ind Gas 688, Hamanathan 
Chetty V. Subrarnaniarn Chetty. (It was held that though the 
deposit was on thavanai system, the thavanai referred only to 
the calculation of inUu-est and the amount was payable on 
demand.)] 

5. (1917) A I B 1917 Mad 1006 (1007) ; 42 Ind Case 512, Vellayappa Chettiar v. 

Unnarnalai Add. 

(1919) AIR 1919 Mad 146 (149, 150) : 52 Ind Gas 456, Annarnalai v. 
Annamalai. 

9- (1920) A I B 1920 Low Bur 74 (76) : 57 Ind Oas 908 : 10 Low Bur Bui 161, 
M, M. K. K. Chetty v. Palaniappa Chetty. (But Art. 57 was applied 
to current deposits which is incorrect.) 


Artiole 60 
Note? 
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Article 60 
Notes 
7—10 


Article 61 


h^ld as a current deposit. In the case noted below^^^ it was held on 
the facts of that case that the deposit was made on the unde^rstand- 
ing tliat the money should remain with the Chetty until demand 
even after tlio expiry of the thavanai. 

8. Demand, what is. — The demand must be an unqualified 
one for the udiolc sum ducd A request for money on account*^ or a 
request for tl}0 whole amount “if it suits the convenience” to pay 
it or in any case for such money as can be spared,^ is not a ‘demand' 
within the meaning of this Article. 

9. Who should make a demand. — Where in the case of a 
Nattukottai Chetty the wife’s stridhan was deposited with a firm in 
the name of the husband, a demand made by the latter would bind 
the wife, the real owner of the money, as, according to the proved 
custom of the community, he was to transact all business relating 
to it.^ 

10. Starting point. — Time runs under the Article from the date 
when a deynand is made for the amount due. The making of the 
demand is entirely dependent upon the volition of the plaintiff, and 
the period of limitation may be indefinitely prolonged by him by not 
making a demandA 


01 ^ ifor money pay-j Three years. When the 


able to the plaintiff for 
money paid for the defen- 
dant. 


I money is 
paid. 


Act of 1877, Article 61 and Act of 1871, Article 59. 

Same as above. 

Act of 1859. 

No corro^poudiug provision. 

10. (1917) AIK 1917 Mad 1 (‘2) : 48 Iiid Gas 972, Muthia Chettiar v. Bania- 
natlian Chet liar. 

(1985) AIK 1935 Afad 734 (737) : 157 Ind Gas 274, Mtirugapya Chetty v. 
liaviamalhan Chetti . 

Note 8 

1. (19a2) A 1 R 1932 Mad 085 (687) ; 139 Ind Gas 164, Subbiah Chetty v. Visa- 

lakshi Achi. 

2. (1921) A I K 1921 Cal 044 (G4G) : 6G Ind Cas 752, Jogendra Nath v. Dinkar 

Ham Kriahna. 

3. (1932) A I R 1932 Mad 085 (087) : 139 Ind Gas 1G4 : Subbiah Chetty v. Visa- 

lakshi Achi. 

Note 9 

1. (1932) A I R 1932 Mad 085 (680) : 139 Ind Cas 104, Subbiah Chetty v. Visa- 
lakshi Achi, 

Note 10 

1. (1933) A I K^93B Pat 701 (702) ; 147 Ind Cas 1094, Baijnath Soti V. 

Rani Sham Lai. (It. ‘was also observed that “the suit may he fiW 

without even making a demand.”) 

(192G) AIR 1926 Mad 66 (69) : 92 Ind Cas 405, N arasiinham V. 
llao. 
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Synopsis 


1. Legislative changes. 

2. Scope of the Article. 

3. Plaintiff should have paid money. 

4. Deposit into Court, when amounts to a payment. 

5, The payment must have been made for the defendant. 

6. A and B both liable to X — A paying off whole 

liability. 

7. A, interested in property, paying off charge liable 

to be paid by B. 

8. A depositing money with B to be paid to C — 

A paying it on failure of B to pay. 

9. A taking over liability of B and subsequently 

paying it. 

10. A liable to C — B not liable to C but to A — A 

paying off C. 

11. Suit for contribution by a co-owner in respect of 

repairs or improvement to common property. 

12. Co. sharer incurring expenses for common benefit. 

13. Fine paid by A for misuse of land by B. 

14. Suit by receiver to recover money spent for estate. 

15. Suit by an agent against his principal. 

16. “Defendant.” 

17. Claim for money charged on property. 

18. Starting point. 

19. Onus of proof. 

Other Topics 

i^xccutioii of bond or promissory note — Not payment ... See Note 3, Pts. 1, 2 

Execution of usufructuary mortgage is payiiuait ... See Note 3 P-N (la) 

Payrni'iit— Whether includes involuntary payment ... See Note 3, Pts. 4 to 6 
Puisne mortgagee paying oh prior mortgagee ... Sec Note 7, l?t. 1 

Bevoral payments made to meet liability — Starting point : See Note 18, Pts. 4, 5 
Suit against Secretary of State ... ... ... ... See Note IB 

Suit by de facto guardian against ward ... ... See Note 18 F-N (1) 

V endor paying otT charge on property sold which vendee was bound to pay ... 

See Note 7, Pt. 3 ; Note 8, Pts. 2, 3 


Article 61 
Note 1 


1. LegislatiYe changes* — Act of 1859, — Thoro was no conos- 
ponclirig provision in the Limitation Act of 1859. Suits of the 
t^ature governed by this Article were held to be governed by clause 16 
of Section 1 of that Act providing a ii(3riod of six years.^ 

Article 61 — Note 1 

1. (1868) 5 Bom H 0 R O G 16 (22), Uniedchand llukanichand v. Ska JBulakidas 
Ijalchand. 
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Article 61 2. Scope of the Article. — This Article is a general Article, 

Notes governing all suits for the recovery of money payable to the plaintiff 

2 — 8 for money paid for the defendant. Articles 79, 81, 82, 83, 99, 100 

and 107 infra may all be said to be ‘particular Articles specifying 
various situations in which money is paid by the jdaintiff for the 
defendant.^ On the princiido of the maxim generalia specialibtis 
non derogant applicable to the interpretation of statutes (see 
Preamble Note 24), where any of the said particular Articles apply, 
this general Article will not apjdy.^ 

The question under what circumstances money paid by A can be 
recovered by him from I? is a matter about which this Article or 
any other Article does not purport to lay down the law;^ the question 
is one of substantive law. 

3. Plaintiff should have paid money. — This Article applies 
only wlien the jdaintiff has made a “payment” of money, A pay- 
ment means a payment in money or transfer of property which is 
equivalent to a ])ayment of money. The mere incurring of a 
pecuniary obligation in the shape of a l)ond or promissory note 
is not a “])ayment” within the meaning of this Article.^ Thus, the 

(1870) 1 Bom SOfm (807)': 1870 Bom P J 148 * 1 Ind Jnr 133n, Baniachandra 
v.Sovia. (Suits on implied contracts, not otherwise specifically provided 
for by Act 14 of 1859, were held to fall within the general provision 
in cl. 16 of S. 1 of that Act, which prescribed the six years’ limit.) 

(1872) 9 Bom 11 C R 280 (281), Naro Ganesh v. Mtihammad Khan. (Defem 
dant employed plaintiff to do repairs — This created an implied 
contract to pay their value — Suit by plaintiff would fall under cl. 16.) 

(1804) 2 ]\I II 0 R 21 (22), Penuballi Subbararnareddi v. Bhimaraju 
llamai/ya . 

(1865) 3 Suth W R 134 (135), Nahho Kristo Bhunj v. Raj Bullubh Bhtmj. 

Note 2 

1. (1903) 26 Mad 086 (718) : 13 Mad L Jour 88 (I’ B), Uajah of Vizianaijramv, 

Rajah Setru Cherla. 

(1921) A 1 11 1921 Lah 335 (335) : 07 Ind Gas 365, Kunj Lai v, Qulah Raw. 
(Between Arts. 81 and 61, Art. 81 applies.) 

(1910) 5 Ind Ga.s 440 (442) : 13 Oudh Gas 23, Dcbi Sahai v. Gauri Shankar. 

(1914) A I R 1914 Lah 407 (408) : 1915 Pun Re No. 23 : 26 Ind Gas 415, 
Manghi Bain v. Finn of Ram Saran Das. (Arts. 88 A 01.) 

(1921) AIR 1921 Lah 167 (167) : (\6 Ind 900, Kadari Pershad Chhedi 
Lai V, liar Bhagvmn. (Of Arts. 88 and 61, Art. 88 was applied.) 

(1927) AIR 1927 Lah 231 (232) : 104 Ind Gas 418, Abdul Qadir v. Imam 
Din. (Do.) 

2. See cases cited in Foot-Note (1). 

See aZso (1923) AIR 1923 Mad 278 (279) : 71 Ind Gas 406, Kunhilcuttiali v. 
Kunhaminad. (Art. 01 and Art. 85 — Art. 85 applies.) 

3. (1910) 5 Ind Gas 440 (442) : 13 Oudh Gas 23, Debi Sahai v. Gauri Shankar. 

Note 3 

la (1829) 10 B & 0 329 (340) : 34 R R 432 (439) : 5 M & Ry 327 : 8 L J (O S) 
K B 217, Power v. Butcher. (The giving of a security to pay is not 
equivalent to actual payment.) 

(1904) 1904 Pun Re No. 31, Fitzgerald v. Musa. (Execution of usufructuary 
mortgage is ‘payment.’) 

See Note 5 to Art. 81 and Note 12 to Art. 83, infra, 

1. Note 5 to Art- 81 and Note 12 to Art. 83, iw/ra. 
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execution of a new bond to discharge a debt under an old bond will 
not amount to a payment.^ 

The money must have been paid by the plaintiff and not by a 
third person against the will of the plaintiff.® 

There is a difference of opinion as to whether the word “payment” 
would include an involuntary payment as, for example, where money 
is recovered from a person under process of law\ According to the 
High Court of Calcutta, where A's prox)erty is sold for a debt due by 
A and B, A, no doubt, has a claim against B for the amount paid in 
excess of his half share, but he cannot be said to have paid any 
amount for B in such a case.^ In the undermentioned case^ the High 
Court of Madras also doubted whether in such a case there would 
be a “payment” within the meaning of this Article. In Baja of 
V izianagram v, Baja Setru Cherlaf however, a different view was 
taken by the Madras High Court. Mr. Justice Hhashyam x\yyangar 
distinguished the Calcutta cases and t})e earlier Madras case, and 
observed as follows : 

“In my opinion this makes no difference either in regard to 
the plaintiff’s right to claim contribution or even as to tlie 
apiJication of Article 99 or Article 61 of the Second Schedule to 
Act 15 of 1877, in both of which the person bringing the suit is 
referred to as having ‘paid’ the amount sought to be recovered 
.... I am unable to share in the doubt expressed in the above 
two cases as to the apiilicability of Article 99 or Article 61, as 
the case may be, to a case in wddeh the amount w^as realised 
by sequestration or sale of the prot)erty of the i)erson seeking 
contribution, and I cannot accede to the contention that, 
assuming that the x)Hintiff has no charge upon the defendant’s 
share of the estate, the Article api Jicable to the case is Article 
120 and not Article 61 or Article 99.” 

^^Jlore Ji, while he was a trustee of a certain temple, took a certain 
sum lor litigation expenses, and A on succeeding to B as trustoo sued 
B to recover the said amount, it was hold that this Article did not 
ap|)ly as it could not be said that any money ivas paid by the plaintiff 
for the defendant.^ Similarly, this Article was held nottoaj>j)ly where 

(18(9) 5 Cal (824) ; 5 Iiid Jur 185, Sunkar Pershad v. Goury Pershad, 

(1927) 99 Ind Cas 271 (274) (Oudh), Phdbhnii v. Our Dar,. (]\Jere oxocutioM of 
bond by x)laintin is not a x)a,ynifMjt.) 

3. (1914) AIK 1914 Cal ICO (1G2) ; 20 Inil Cas 24 (2C), JanUi Koer v. Domi Lai. 

4. (1899) 26 Cal 241 (245, 240), Kumar Nath Bhattacharjee v. Noho Kumar 

Bhattacharjee. 

(1878) 4 Cal 529 (530, 531), Fuckruddeen Mohamad Ahsan v. Mohirna 
Chzmder. 

(1921) AIR 1921 Cal 814. (815) : 57 Ind Cas 884, Gopenath Moonshi v. Chan- 
dr ana t h M oonsh i . 

(1914) AIR 1914 Cal 160 (162): 20 Ind Cas 24 (25, 26), Janki Koer v. Domi 

Lai. {Qufe.re). 

6. (1896) 20 Mad 23 (24), Pattabiramayya Naidti v. Earnayya. 

6. (1903) 26 Mad 686 (693, 696) : 13 Mad L Jour 83 (F B). 

7. (1934) AIR 1934 Mad 542 (543) ; 152 Ind Cas 345, Krishna Kudva v. Sri 

Venhataramana Temple. 


Article 61 
Notes 



Article 61 
Notes 

3-~^5 


1228 For money paid for defendant 

A obtained a de^cree for contribution against B and 0, and on failing 
to recovf'r from C his share of the amount, sued B under the third 
paragTai)li of Section 43 of the Contract Act to recover the same.® 

4. Deposit into Court, when amounts to a payment 

According to the High Court of Calcutta and the Chief Court of Oudb, 
a deposit of money into Court for the purpose of being imid to a 
])articular person will amount to a payment wdtliin the meaning of 
this Article, only wdien such dei)osit is acce|)ted by the Court, ^ the 
reason given being that so long as it is not accei^ted by the Court, it 
is open to the plaintiff to w^ithdraw the deposit.^ The High Court of 
Madras has dissented from this view and has held that the Court gets 
dominion over the money as soon as the deposit is made, and that 
therefore the deposit itself is a payment.^ 

5. The payment must have been made for the defendant. — 

Under the substantive law, where A makes a payment to AT, he can 
seek to recover the same from B if : 

1. B has contracted to })ay it to J, or 

2. B is bound by law to make the payment to X, and A being 

interested in such payment, has paid it (see Section 69 of the 
Contract Act), or 

3. has made the payment for B not intending to do so 
giatuitously, and B has enjoyed the benefit thereof (see 
Section 70 of the Contract Act), or 

4. A has made the payment under any other circumstances which 

would entitle him in justice and equity to recover tlie amount^ 
In the first case, a suit by A against B for the recovery of the 
amount so paid would be governed by the specific Articles which deal 

8. (1900) 1900 Pun L R 149 (151, 152), Mul Chand v. Narinjan Das. 

Note 4 

1. (1917) AIR 1917 Cal 203 (204) : 36 Ind Gas 392, Ananda Mohan Hoy v. 

Maniriiddin M uhainmad, 

(1932) A I R 1932 Oudh 222 (223, 224) : 138 Ind Cas 137 : 8 Luck 79, Murli- 
dhar v. Na'imihal Singh. 

(1918) A I R 1918 Oudh 303 (303) : 48 Ind Cas 336, Lxbal Narain v. Suraj 
Narain. 

[See (1928) A 1 R 1928 Cal 361 (363), Gahar Ali Honladar v. Abdul 
Owahah Sihdar , ] 

2. (1917) AIR 1917 Cal 203 (204) : 36 Ind Cas 392, Ajianda Mohan Boy v. 

Maniruddin Muhmn mad. 

3. (1936) A I R 1936 Mad 782 (783, 784), Meghavarnmi Naidii v. Muhammad 

Moideen SaJnb. 

Note 5 

1. (1893) 21 Cal 142 (148, 149) : 20 Ind App 160 : 6 Sar 366 : 17 Ind Jur 676 
(P (’), Dakhina Mohun lieif v. Saroda Mohun Bey. 

(1926) AIR 1926 Cal 657 (658) : 94 Ind Gas 159, Registered Jessore Loan Co. 
V. Go'pal ilari. (The liability to contribution is not entirely contained 
ill Ss. 69 and 70 of the Contract Act, although generally speaking a 
largo niimbor of such cases do come within the purview of these two 
sections. The right of contribution has its foundation in and is 
controlled by the principles of justice, equity and good conscience.) 
[See also (1931) AIK 1931 Pat 394 (398) : 10 Pat 528 : 134 Ind OaS 
139, Bhagwati Sarari Singh v. Maiyan Murat Mali KuerA 
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with the recovery of money under contracts, e. g. Articles 57, 59, 
f)5, 115 and 116. In the second and fourth cases such a suit may 
or may not fall within this Article. It would fall within this Article 
if the payment has been made by A for B and not otherwise. In 
(lie third case such a suit will fall within this Article, as, under 
Section 70 of the Contract Act itself, A can recovei’ only if he has 
paid the money for B. 

The question whether a payment by A to X was made for B is 
one of fact which will depend upon the circumstances of each case.^ 
it is, liowever, essential that B should himscdf have been liahle to 
inalce the payment to X, Where therefore B is not liahle to pay 
any amount to X, a payment by A to X cannot be considered to bo 
one made for B, even thougli, as between A and B, B may l)e liable 
to reimburse A in respect of such payment. (See Notes 0 to 13 
infra.) A contrary view, namely that for the applical)ility of the 
Article it is not necessary tliat the defendant should bo under a 
legal liability to pay the amount to the iierson to whom the plaintiff 
paid the money, was held in the undermentioned case.“^ This view 
has however not been followed in the generality of cases : see 
Notes 6 to 13 infra. 

But the mere fact that B or his property may have been liable 
to p'ay X on the date on which A ])aid the amount to X will not 
necessarily show that tlie j)aynient was made for B. Tlius, where 
A, being in })Ossession of certain })roperty adjudged to him by a 
competent Court, pays off a charge on the pro})erty, but it is sxibse- 
qiiently decided on appeal that B is the owner of the property and 
not A, it cannot be said that, when A made the ])ayrnent, he made 
it for B, though the property of B may be liable to meet the cliarge.^ 
Similarly, where A alleging himself to be the lawful heir of a 
deceased person paid off the debts due by the latter, but it was sub- 
sequently found that B and not yl was the true heir, it was held 
that tlie payment of the debts by A could not be said to be for B 
and that therefore this Article did not applyA A contrary view 
has however, been taken in the undermentioned cases. ^ In the first 

'2. (1894) IB Mad 88 (92) : 4 Mad L Jour 205, Damodara Miulaliar v. Secretary 
o f State. 

(1886) 14 Cal 256 (275), Doya Narain Teumry v. Secretary of State, (vl 
purchasiug stores for Ooveriimout and paying for the same must bo 
taken to have paid for the Government.) 

2a (1010) 34 Mad 167 (172, 173) : 7 Ind Cas 399, Kandasainy Pillai v. Avayani- 
hal. 

3. (1903) 6 Oudh Cas 212 (214), Ganga Singh v. Sangam Lai. (It was observed 

in this case that 8, 70 did not apply Ixjcause the payment was for 
himself and not for defendant. It was also observed that if S. 69 
applied, Art. 61 would apply — It is submitted that even if S.69 applied, 
the payment not being for the defendant, Art. 61 would not apply. 
This aspect was not considered.) 

(1905) 3 Cal L Jour 93 (94), Matayigini Debya v. Frosonnarnoyee Debya. 

4. (1931) A I R 1931 Mad 207 (211, 213) : 53 Mad 952 : 129 Ind Cas 463, Sar^ 

daniba v. Patlahiramayya. 

5. (1931) A 1 B 1931 Bom 39 (40) : 128 Ind Cas 907, Uaglmnalh Abaji v. 

Lahanu Vithoba. {Cf. 11 All 47 (P C) ; 28 All 466 and 25 All 618.) 


Article 81 
Notes 



1230 


Folt MONEY PAID FOR DEFENDANT 


Article 61 of tliese cases, B passed a sale deed in favour of A in respect of a 
Notes certain house on which there was a mortgage in favour of X. X 

5 — 6 sued both A and B on his mortgage and obtained a decree. A paid 

tlio amounts. It was subsequently held in a suit by B against A 
that the sale in favour of A was a sham one. A thereui)on sued B 
for the recovery of amount x^aid by him to X, and it was held that 
Article 61 applied to the case. The question whether the payment 
by A to X was for B or not was not adverted to. It is submitted 
that the decision is not correct. As between A and B, A himself 
had to meet the mortgage liability as the x>nrchaser of the prox)erty, 
and his |)ayraont, when made, could only have been for himself and 
not for B within tlie me^aning of this Article. In the second case, 
X died leaving his widow and a son by another wife. The son subse- 
quently died and thereux)on the widow, though not his heir, took 
possession of the property and denied the right of C who claimed 
the property as the heir. G's claim was ultimately decreed, but in 
the meanwhile the widow paid off certain debts due by her husband. 
After C's claim was allowed she sued C for reimbursement. It was 
held that Article 61 apxdied. It seems to have been assumed that 
the |)ayment by the widow was for C. It is submitted that the 
decision is not correct. When she paid the debts, the widow was 
paying for herself and not for 0 whoso title she was denying, 

6. A and B both liable to X — A paying off whole liability.— 

Where A and B are- both liable, whether personally or in respect of 
their ]>roporty,^ to meet a particular liability to make a payment to 
X and A pays off the whole amount, it has been bold tliat A*s x>ay- 
mont, so far as it is in excess of his share of the liability, must be 
considered to have been made for B. Thus, wliere A drew a hundi 
for Rs. 5000 and B endorsed it to X who paid the amount, A and B 
each taking lialf thereof, and A siibse(]iiently was compelled to x>a'y 
the wliolo to X'j it was held that A’s |)ayinent, in respect of the 
Rs. 2500 taken l)y />, was for Bf Similarly, where one of several 
X>artneL's pays off a common liability, his j)ayment must, in so far as 
it is in excess of his share, be held to he for otlior partners.^ So also 
wliere money is jiaid by one of two joint owneu’S of a tenure to save 
an estate jrom sale for arrears of revenue and rent, the payment 
in excess of his share will bo considered to he for the other.^ See also 

(19128) A I 11 1928 Mad 820 (828) ; .51 Mad 815 : 110 Ind Cas 61B, Atuthusami 
Kavundan v, Ponnia Kaundan, 

Note 6 

1. (18 1 3) 4 Cal 8f)9(8 t H), M olhoor annth Chafiopadhya v. Krisfo Krtynar Gkose. 

See also the Tllustrafcimi to S. GO of tlie Contract Act. TTT - ' 77.* “^'" 

2. (1903) 5 Bom L It 725 (727), Ilajee Jiasam v. Noor Mahomed. 

8. (1924) A I K 192-1 Lah 112 (114) : 72 Ind Cas 385, WalaiH Bam. v. Bam 
Kisheii. (One of .several jiartners paying off common liability.) 

4. (1898) 25 Cal 841 (851) : 25 Ind App 95 : 2 Cal W N 402 : 7 Sar 294 (P C), 
Sukhams-ni Cdioudhararii V. Ishan Chtinder Boy. 

(192(>) AIR 1926 Cal 057 (G58) ; 94 Ind Cas 159, Begistered Jessore Loan Cor 
V. Gopal llari Ghose. 
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the undermentioned cases.® 

7. A, interested in property, paying off charge liable to be 
paid by B. — a puisne mortgagee, pays off a prior mortgagee X 
and claims to recover the amounts so paid persoiially from the 
mortgagor B. The suit will be governed by this Article. B w^as 
bound to pay the prior mortgage and A* s payment must be considered 
to have been made on behalf of B} Under the terms of a compromise 
decree, the defendants had to i)ay off the incumbrances on certain 
properties which fell to the lot of the plaintiffs. The defendants 
failed to pay them and the plaintiffs paid them and sued the 
defendants for the recovery of the amount so paid. It was held tliat 
this Article would apply. Where a vendor paid off certain charge on 
the property sold to the vendee which the vendee was bound to pay 
and then sued the vendee for reimbursement, it was held that the 
suit was governed by this Article.^ See also the undermentioned case.^ 

(1936) A I K 1936 Mad 782 (783), Meghavarnaru Naidii v. Muhamad Mohi-. 
deen Sahib. 

5. (1910) 5 Ind Cas 440 (4.42) : 13 Oudh Cas 23, Debi Sakai v. Oonri Shankar, 

(1878) 4 Cal 369 (373), M othooranath Ohattoyadhya v. Kristolcyrnar Ghose. 

(1919) A 1 R 1919 Mad 332 (333) : 52 Ind Gas 243, Mariidai Muthiriyan v. 
Chinnakannn M nihiriyan . 

(1879) 5 Gal 821 (324) : 5 Ind Jur 135, Sunkur Perskad. v. (lovry Pershad, 
(Where a Hindu, to avoid execution of a decree upon a bond executed 
by himself prior to his separation from his brother, for whose joint 
benefit the im.^ney had become expended, executed a fresh bond in 
favour of the decree-holder, the period of limitation for a suit for the 
recovery of a moiety of the amount from the brotluir must be counted 
from the date when the money was so expended.) 

(1898) 8 Mad L Jour 271 (272), IHrtcpatvrajii v. Pajagopala Kristna7na, 
(Do.) 

(1869) 12 Suth W R 194 (195) : 6 Beng L R App 103, Ram Kristo v. Muddun 
Gopal. (Do.) 

(1897) 19 All 244 (247) : 1897 All W N 43, Sri Raman Lalji Maharaj v. 
Gopal Lalji Maharaj. (Suit to r(3cover money paid f()r defendant’s 
share of expenses.) 

[See aho (1900) 6 Gal W N 903 (904), Swarnanwyec Debi v. Han Das 
liay.^ 

[But see (1929) A I R 1920 All 309 (310, 311) : 51 All OOfi : 116 Ind 
Gas 297, Nauhai Lai v. Mahadeo Praskad Singh. (Sabse-qnent 
purchaser of pDi-tion of equity td redemption paying otT prior 
mortgage decree and suing to recover from mortgjigor — Suit 
not governed by Art. 61 — The suit seems to iuivc been treaded 
as one to enforce a charge on the property of the defendants.)] 

Note 7 

1. (19i!2) A ,I R 1922 AH 158 (151) : 44 All 07 ; 03 Ind Gtis 004, Bora Shih Lai 

V. Munni Lai. 

(1929) AIR 1929 All 943 (946, 947) : 52 All 139 : 123 Ind Cas 101, Sha/i- 
qtillah Khan v. Scunitillah Khan. 

[See also (1922) A I R 1922 Pat 499 (502) ; 1 Pat 780 : 68 Ind Cas 707, 
Sibanand Misra v, ,1 aginohan Lai.] 

2. (1910) 6 Ind Cas 878 (879) (All), Girraj Singh v. liaghubans Kiuir. 

(1935) AIR 1935 Hah 307 (311) : 156 Ind Gas 836, xiijaz Jlussa-m w.iMaqbul 
Hussain . 

3. (1927) AIR 1927 Mad 1060 (1063, 1064) ; 107 Ind Gas 412, Sinthamani 

Chetti V. Aru7iachallarn Cheltiar. 

(1919) AIR 1919 All 18 (19) : 42 All 61 : 52 Ind Gas 632, Alayar Khan v. 
Mt. Bibi K7mwar. 

4. (1925) AIR 1925 Oudh 132 (135); 78 Ind Cas im.Collecior Singh v. Madari, 
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8. A depositing money with B to be paid to C — A paying 

it on failure of B to pay. — Where A deposits money with B to be 
paid to A's creditor C, B is not liable to C. Therefore if B fails to 
make the payment and A is compelled to pay himself, it cannot be 
said, on the principles mentioned in Note 5 ante, that 4 ’5 payment 
was for B within the meaning of this Article. Thus, where the 
rnoi tgageo of certain ju’oi>erty, with whom a certain amount was left 
by the mortgagor to be paid to the latter’s creditors, did not make 
the i)ayment with the result that the mortgagor himself had to pay 
the amount, it was hcdd that though tiie mortgagor might be entitled 
to recover the amount so i)aid from the mortgagee, a suit for such 
recovery would not be governed by this Article inasmuch as the 
mortgagee was not directly liable to the creditors and the payment 
by A w'as consequently not one for the mortgagee.^ Similarly, 
where a vendee required to i)ay off the vendor’s incumbrances, fails 
to pay and the vendor is compelled to pay the same, it cannot he 
said that the payment is for the vendee whtliin the meaning of this 
Article.^ A contrary view^ w^as however held in the undermentioned 
case.^ It is submitted that it is not correct. 

9. A taking over liability of B and subsequently paying it. 

— B owes money to X and A takes over the liability by executing a 
Xiromissory note to X who thereupon releases B from liability. A 
subsequently |)ays X and sues B for reimbursement. The suit is not 
governed by this Article. On the date of x)ayment by A, B had been 
relccucd from liability to X and was not liable to pay the amount to 
him. A'h payment, tlierefore, was not for BA Whore the jdaintiff 
executed a bond wberohy ho agreed to pay a decree-holder the 
amount due by his judgment-debtor under a decree and the decree 
w'as certified as satisfied and the amount w'as subsequently j)aid off 
by him, it was held that the jdaintiff’s suit against the judgment- 
debtor for reirnl)ursement was not governed by this Article.^ S63e 
also the undermentioned cases. ^ 

Note 8 

1 . (1981) A 1 R 1981 All 549 (550) : 183 Ind Cas 615 : 58 All 702, Zaiiton Aheer 

V. Sat Ham Singh. (Held Article 120 applied. G lud Cas 878, Distin- 
guished.) 

(1921) 68 Ind Ca.s 87 (89) (All), Sarjn Misra, v. Chilam Hiissaiii. 

2. (1926) A I R 1926 All 605 (608) : 95 Ind Cas 918, Kedar Nath v. Bar 

Govind, 

[.Scr rt/so (1988) A I K 1933 Lah 109 (111) : 14 Lah 380 : 141 Ind 

Cas 485, Gulzari Mai v. Magh% Mai. (Point raised but not 

decided.)] 

3. (1922) A 1 H 1922 All 409 (409) : 70 Ind Cas 5S2, Brikant Pande v. Pandit 

Jamna Dhar Dnhey. 

Note 9 

1 . (1930) A 1 K 1930 Mad 334 (335) : 103 Ind Cas 177, liangappa v. I'enhata- 

svmmy. 

2. (1909) 4 Ind Cas 1041 (1042) (Lah), Mansnr Khan v. Garnan Khan» 

3. (1927) AIR 1927 Lah 281 (282) : 104 Ind Cas 418, Abdul Qadir v. Imam 

Dm. 

(1911) 11 Ind ( as GO (61) (Lah), Jalu v. Samand. (Qucere.) 
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10, A liable to C — B not liable to C but to A — A paying 

Q, — Where, under the ijrovisions of the Madras Local Boards 
Act, 5 of 1884, Government cess has to be paid by the landlord to 
the Government and the tenant is liable to the landlord for the 
sums so paid by the landlord, a payment of cess by the latter to 
the Government cannot be said to be for the tenant. A suit by the 
landlord against the tenant for the recovery of money so paid by 
him is therefore not governed by this Article.^ A, B and C were 
partners, and the firm having suffered loss, A had to pay his share 
of the loss. D was a sub- partner with A and was liable only to A to 
contribute towards losses sustained by A. A filed a suit against D 
for contribution in respect of the amount paid by him towards the 
loss sustained in the main partnership. It was held that A's payment 
was not on behalf of I) as Z) was not liable to any other person 
except A? See also the case cited below.^^ 

A contrary view has however been taken in some cases. A, an 
occupancy tenant, sub-let the land to jB. One of the terms of the 
lease was that B should pay to the landlord the occupancy rent pay- 
able by A, B failed to pay the same and A was compelled to pay it. In 
a suit by A against B for reimbursement it was held that Article 61 
applied to the case.^ It is clear in this case that B was not liable 
to the landlord in any way and ^’5 x^ayment could not bo considered 
to be for B within the meaning of this Article. Where A executed 
a promissory note to K for moneys advanced to B and siibseciuently 
A paid off the promissory note and sued B for reimbursement, it was 
held in the undermentioned case'*' that Article 61 applied. In the 
decision cited below, ^ which was a similar case, it was observed that 
Article 61 or Article 83 might ai)i)ly to the case. In neither of them 
was B liable to the iierson to whom A made the xmyment. Conse- 
quently A'^s x)ay merit could not be considered to have been for B, 
In the undermentioned case, a divorced Muhammadan wife incurred 
expenses for the maintenance of her daughter and then sued the 
husband for reimbursement. It was held that Article 61 applied.® In 

Note 10 

1 . (1919) AIR 1919 Mad 31 (32) : 52 Ind Cas 4G8, Miithuravialinga SetJm- 

yathi V. Malialijiga Eaju. (Landlord and tenant — Pa 3 ’Dient by 
landlord — Suit to recover from tenant.) 

[See also (1925) A I R 1925 Mad 1282 (1284): 90 I.C. 97 S, Kuppusamy 
V. Baja Rajeswara Sethupathi, (AIR 1919 Mad 31, Followed.)] 

2. (1934) AIR 1934 Mad 12 (13) : 57 Mad 347 : 148 Ind Cas 204, Seenayya v. 

Ramalingayya, (q''he suit is governed by Art. 120.) 

2a (1938) AIR 1938 Lah 99 (101) : I L R (1937) Lah 023, Jiym7h Singh v. 

Badha Kishen. (Promissory note by R and N in favour of J and M 
— J alone realizing the whole amount — Subsequent suit by J and M 
on basis of i)ro-note — Suit decreed for M only to the extent of his half 
share — Suit by B to recover from J amount j)aid by M — Suit, heldt 
was governed by Art. 120.) 

3. (1937) AIR 1937 Nag 152 (153) : 1G9 I. C. 298, Vishrain v. Pannalal. 

4. (1904) 1904 Pun Re No. 31, Fitzgerald v. Musa. 

5. (1907) 29 All 627 (632, G3G) : 4 All L Jour 501 : 1907 All W N 214, Girraj 

Smgh v. Mul Chasid. (Art. 61 or 83 may apply — Question left oxxjii.) 

0. (1919) AIR 1919 Bom 37 (37) : 61 Ind Casf 968, Ali Muhammad Eid v. 
Fatima Muhammad Ebrahim, > 

M ■ >: iim.,78 
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this case unless it could be said that the persons who lent the 
money to the widow for the expenses were entitled to proceed 
against the husband for its recovery, the widow’s payment could not 
be said to have been for B. It is submitted that the decisions 
expressing the contrary view referred to above are not correct. 

11. Suit for contribution by a oo-owner in respect of repairs 
or improvement to common property. — A and B were co-owners 
of certain proj)erty. They agreed that A. should build a bouse on the 
proi)erty and that B should contribute his share of the expenses. 
A built a house and incurred expenses therefor and then sued B for 
contribution. It was held that the suit was not governed by this 
Article. As it was A wlio constructed tlie building, lie and nobody 
else was primarily liable to ])ay for the laliour and materials used. 
The XJersons who sui)plied the materials and masons could only hold 
A responsible for jnryment. B incurred no liability to tliem. jmy- 
ment therefore was not for B within the meaning of this Article.^ 
Similarly, where A and B are co-owners of certain i)ro])erty and are 
hound to carry out certain necessary rex)airs and A effects the rei)airs 
and sues B for contribution, the suit would not be governed by this 
Article.*'^ A contrary view lias however been ex^irossed in the under- 
mentioned cases. ^ It is submitted that it is not correct. 

12. Co-sharer incurring expenses for common benefit. — A and 

B were both co-sharers in a mortgage right. A filed a suit on the 
mortgage and had to incur costs therefor. A decree was jiassed in 
favour of all the co-sharers. A. then sued B for contribution in rosjiect 
of the costs incurred. It was held that this Article did not apjily as no 
money was paid by yl for B} See also the undermentioned case.^ 

Note 11 

1. (1928) A I R 1928 Lah 442 (442) : 107 Tiid Cas 4.98, Saudagar Mai Lachman 

Dns V. Bahadur Chand Hart Chand. 

2. (1987) A I R 1987 Oudh 394 (896) : 108 Iiid Cas 472, Badhei/ Shiavi v. 

4 lu ll a m m ad N asir K h an . 

(1919) A 1 R 1919 Mad 1145 (1149, 1151) : 45 liid Cas 786, Batigaroo 
Thirumnlai Souri Naicker v. B. G. Orr. (48io plaintilT's cause of 
acHou is th(‘ repairs t'flected and not the jiaviiieiit of iiioiiey.) 

(1921) A 1 R 1921 Cal 98 (94) ; 62 Ind Ca.s (>15, tlpeyidra Krishna v. Naha 
Kishore. (The Jiability of the defeudants to contrihiite did not arise 
in sucec's.sive fragments as idaintiffs paid money to the contraetor 
from day to day; the liability arose* when the tank was filled up and 
the cont(>mx)lated benefit conferred.) 

3. (1920) A I R 1920 Sind 58 (54) : 14 Sind L R 219 : 60 Ind Cas 971, Tulsidas 

Dulomal v, Wadcj-o Allahhux Khan, 

(1920) A 1 R 1920 Bom 127 (127) : 44 Born 591 : 57 Ind Cas 582, Snraja 
Brasad Dirarakadas v. Karmali Abdnlniii/a , (Municipality repaired 
a well belonging to A and B — A deposited the expenses and sued for 
contribution— It was held that Art, 61 would ai)ply — If it can be sakl 
that A and B were liaVIe to X)ay the Municixjality the cost of the 
rex)airs, then the decision would 1)C correct.) 

Note 12 

1. (1923) AIR 1923 Mad 64(67);70 1.C. 405, Sttudara Iyer v. Ananthayadmanahha* 

2. (1923) A T R 1923 Mad 679 (681) : 75 Ind Cas 848, Kuppusaviy Chetty V. 

Singaravelu Chetty. (Co-sharer si)ending amounts and receiving profits 
from ^ppetty — No «ftause of action at all arises in respect of payments- 
others until the profits arc received.) 
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13. Fine paid by A for misuse of land by B.—B used A's land Article 81 

for non -agricultural purposes without his permission with the result Motes 

that A had to pay a line to the Government. A paid the fine and 13 — 18 

sued B for reimbursement. It was held that ho did not pay the 

money for B and that this Article did not therefore apply. ^ 

14. Suit by receiver to recover money spent for estate. — 

When a receiver or manager is appointed by the Court, he is appointed 
on behalf of all persons interested in the property. If he incurs 
liabilities in the course of the management, the creditors can proceed 
against the estate for the recovery of the amount.^ Hence the expenses 
incurred by the receiver of an estate in instituting a suit to recover 
money due to the estate are incurred by liim on behalf of and for 

the benefit of tlio i^erson who owns the estate and tliey are money 

payable to the money paid for the defendant (who is 

liable in respect of the i^roi)erty) within the meaning of this Article. 

Therefore a suit by the receiver to recover the amount so spent by 
him from the owner is governed by this Article and not by Article 83 
or by Article 120. The circumstance that in any particular suit the 
receiver was also benefited by the suit does not make the suit any 
the less a suit on behalf of the owner of the estate and take it out of 
the purview of this Article.^ 

16. Suit by an agent against his principal. — Under Section 226 
of the Contract Act, contracts entered into througli an agent and 
oldigations arising from tlie acts done by an agent may be enforced 
in tlie same manner as if the contracts had been entered into and 
tlie acts done by the princif)aL Whore, thei’efore, an agent acting 
within his authority has borrowed money, the principal is also lial)l 0 
to the creditor to pay the amount. Where in such a case the agent 
I)ays off the creditor, the payment must he regarded as a piayment for 
the principal, in view of the princijdes stated in Note 5 amte. A suit 
by the agent against the principal for the recovery of the money so 
])aid would be governed by this i\rticlo, if no other specific Article 
airplied to the case. There is, liowevtn*, a conflict of oi)inion as to 
whether Article 83 infra will not apply to such cases. According 
to the High Court of Madras,^ this Article and not Article 83 will 
ripply to such cases, as the liability under B, 222 of the Contract Act 
is not a liability under any contract of indemnity. According to 


Note 13 

1. (1922) AIR 1922 Bom 257 (257), ParnaniacJiand Cliandiram v. Kashinath. 

Note 14 

1. (190.3) 30 Cal 937 (941) : 7 Cal W N 799, Mokari Bihi v. Sliyavia Bibi. 

2. (1985) AIR 1935 Mad 591 (596) : 157 Iiid Caa 746, Cheer(Uh Veetil Karna^ 

van V. Narai/ana Ayyar. 

(1930) AIR 1930 dudh 420(422): 128 I.C. 60, Lachini Narain v.PtiUi Lai. 

Note 16 

1. (1910) 7 Ind Cas 399 (400) : 34 Mad 167, Kandaswamy Filial v. Avaya^yihal. 
((1863) 11 W R (Eng) 311, Sentance v. Hawley, Followed.) 

(1919) AIR 1919 Mad 662 (653) : 52 Ind Cas 414, Venkata Varadar a ja 
Sobhanadari Bow v. Venkata Subbar ayy^u. 
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the High Courts of Bombay^ and Lahore^**' the liability under Section 
222 of the Contract Act is under a contract of indemnity within 
Article 83 infra and consequently that Article will apply and not 
this Article. See for fuller discussion Note 4 to Article 83 infra, 

16. ‘Defendant.’ — See Note 1 to Section 2, sub-section 4, ante. 

It was doubted in the undermentioned case^ whether the 

word “defendant” would include the Secretary of State for India in 
Council. It was observed that a suit against the latter is not really 
against any jjerson or a body corporate at all though it is allowed 
to be brought as one against a body corporate. 

17. Claim for money charged on property. —Where ^ making 
payment on behalf of another acquires a charge on certain x)roperties 
in respect of such x)ayments, a suit to recover such amount by 
enforcement of the charge will be governed by Article 132 and not 
by this Article.^ 

18. Starting point. — Time runs under this Article from the 
date when the money is paid by the jdaintiff’^ and not from the date 

2. (1932) AIR 1932 Bom 25 (80) : IBO I. C. 481, Harakchand v. SumatUal. 

(1932) AIR 1932 Bom 598 (594) : 140 Iiid Cas 624, Bahasa v. Hombanna, 

2a (1914) AIR 1914 Lah 407 (408) : 1915 Pun Rc No. 23 : 26 Ind Cas 415, 
Manghi Bam v. Firm of Bam Saran. 

(1921) A I R 1921 Lah 167 (167) : 66 I. C. 900, Kadari Pd.y. Bar Bhagwan. 

(1923) AIR 1923 Lah 473 (474) : 73 Ind Cas 143, Devisahai Bamji Das v. 

Tirtha Bam. (Owing to jjdncipal’s default in x)aymcnt, goods pur- 
chased for him wx'rc sold by the agent — Suit by agent to recover loss — 
Art. 83 applies and not Art. 61.) 

(1926) A I R 1926 Lah 152 (153) : 92 I. C. 595, Munshi Bam v. Bhagwan Das. 

(1927) AIR 1927 Lah 826 (827) ; 100 I. 0. 40, Kirpa Bam v. Sawan MaL 

(1928) AIR 1928 Lah 424 (425) : 112 I. C. 719, Bhagat Bam v. Harjas MaL 

(1931) AIR 1931 Lah 392 (392) : 128 I. 0. 316 ; 12 Lah 190, Bhagwan 
Das V. Muisaddi hal. 

Note 16 

1. (1880) 14 Cal 250 (271), ,7)o7/a Narain Tewary v. Secretary of Stale. 

Note 17 

1. (1922) AIR 1922 Pat 499 (502) ; 1 Pat 780 : 08 Iiid Cas 707, Sibanand 
Misra v. J agmohan IjoL 

(1931) A I R 1931 Cal 493 (495) : 134 Ind Cas 75, Bajesicar Prasad v. Bajani 
Nath. (Suit to enforce statutory charge created on x)roperty — Art. 132 
and not Art. 61 applies.) 

Note 18 

1, (1922) A I R 1922 Cal 79 (80) : 70 Ind Cas 289, Sheikh J am al v . Sheikh 
Chand. (Whore in a redemption suit by two plaintids one has paid 
an amount in Court in excess of his share, a subsequent suit to recover 
such excess from the co-plaintiff is governed by Art. 61 and the period 
of limitation is to be reckoned from the date of payment and not from 
the termination of the redemption suit.) 

(1935) A I .R 1935 Lah 307 (311) : 156 Ind Cas 836, Aijaz Hussain v. Magbul 
Biissain. (Where in a compromise one j)arty agrees to pay o0 certain 
creditor and on the failure of fulfilment of the term the other party 
pays off the creditor, then limitation runs not from the date of the 
breach of the agreement but from the date of the payment by the 
other party to the creditor.) 

(1935) AIR 1935 Lah 4.37 (439) ; 159 Ind Cas 203, PiarcLal v. TjajjaBam. 
{A suit by a de facto guardian against his ward to recover the expenses 
incurred by him on behalf of the ward is governed by Art. 61 and the 
suit must 1x5 brought within three years of the advance made by him*) 

(1910) 6 pAS 878 (878, 879) (All), Girraj Singh v. Baghuhans Kuar% 
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when such payment is accepted or adopted by the defendant. In 
fact, the plaintiff’s cause of action itself, in cases where he seeks to 
recover the money paid by him for the defendant, arises only when 
ha has made the i)aym6nt.^ The starting point of limitation has thus 
been made to synchronize with the plaintiff’s cause of action. As to 
the meaning of the word “paid,” see Note 3 ante. 

The expression “ when the money is paid ” does not mean “when 
the whole debt has been discharged.”^ Where several payments 
have been made l)y the plaintiff to meet a particular liability of the 
defendant, time will run, in respect of each item of payment, from 
the date of such payment.'^ Thus, where A and B executed a joint 
promissory note in favour of 0, but A paid the whole amount in 

(1913) 19 Ind Gas 670 (677) (All), Hahmi Ali v. Dalip Singh. (Monoy left 
by A with B to be paid to C — B failing to pay and A paying it and 
suing for contribution.) 

(1921) 63 Ind Gas 87 (89) (All), Sarju Misrav .Ghulam Hussain. (Do.) 

(1922) A T B 1922 All 153 (154) : 63 Ind Gas 604 : 44 All 67, Bora Skih Lai 
V. Mitnni Lai. (Suit by a puisne mortgagee against the mortgagor to 
recover personally from him the camount paid by the puisne mortgagee 
to discharge a decree on a prior mortgage.) 

(1919) A I R 1919 Mad 332 (333) : 52 I, G. 243, Marudai Muthirian v. 

Chinnahannii. (Joint liability — Excess payment by plain tiff.) 

(1900) 6 Gal W N 903 (904), Stoarnainoyec Dehi v. Ilari Las Bay. 

(1898) 8 Mad L Jour 271 (272), Tirnpatiraju,v. RajagopalaKrishnarnaBaju. 
(Where the manager of a Hindu family borrows and vspends a d(4)t for 
family purposes and is afterwards compelled by the creditor to repay 
the whole amount, a suit by him for eontrilmtioii agaiiist his 
coparceners is governed by Art. 61 a)id the cause of action arises 
when the money is actually repaid by him.) 

(1937) A 1 R 1937 Nag 402 (406), Totaram J awaharlal v. Haris Chandra. 
[See also (1936) AIR 1936 Lah 747 (749) : 168 I. G. 446, Jiwan Singh 
V. Bad ha Kishan. (In this case the question, viz. of the 
Arts. 61, 96, 120 which applied to the case, was left undecided.)] 
[But see (1921) A I R 1921 Cal 814 (816) : 57 Ind Gas 884, Gopi Nath 
Munshi V. Chandra. Nath Munshi. (ArtieJo 61 was applied but 
the starting point was taken to be a later date than that of 
actual payment — d'’his, it is submitted, is not correct — As a 
matter of fact, Art. 61 will not apply to the ease as the payment 
could not he considtired to be for defendant.)] 
la (1931) AIR 1931 Lah 344 (347): 135 I.C. lll.Shahhaz Khan v. Bhangi Khan. 

2. (1933) A I R 1983 Lah 404 (400) : 147 I. G. 57, Des Raj v. Lachhi Bam, 

(Suit before cause of action has arisen by payment is preinataire'.) 
(1910) 8 ind Gas 1102 (1103) (Mad), Chinna Baniaipia v. V cnkatappiah . 
(1919) A I R 1919 Lah 83 (84) ; 50 I. G. 306, Alalak llnmssa v. Mt. Biari. 
(1886) 13 Cal 155 (158), Torah Ali Khan v. Nil BuUnn Lai. 

(1907) 10 Oudh Gas 108 (111), iUt. Knniz Fizm Bibi v. Sheo Narain AHsr. 
(1914) A I R 1914 Oudh 104 (105): 22 Ind Gas 263 : 16 Oudh Gas 285, Sarada 
Baksh Singh v, Durga Baksh. 

[See also (i915) A I R 1915 Mad 675 (678) : 39 Mad 2SS : 27 Ind Gas 
337, Ahrahirn Servai v. Muthirian. (A joint promisor who 
is compelled to pay by a decree of the Court more than his 
proportionate share of the debt to the promisee, can sue his 
joirrt promisor for contribution though the decree cxoncrMtcd 
the other joint promisor from payment on the ground that the 
debt as against him was barred by limitation.)] 

3. (1910) 5 Ind Gas 440 (442) : 13 Oudh Gas 23, Lehi Sakai v. Gouri Shankar. 

4. (1910) 5 Ind Gas 440 (442) : 13 Oudh Gas 23, Debi Sakai v. Gouri Shankar, 
(1927) AIR 1927 Mad 1060 (1064): 107 1.0. 4.12, Sinthamaniv. Arimachallani, 

(Decree was given for amounts paid within three rears of suit.) 

(1902) 26 Mad 686 (717) : 13 Mad L Jour 83 (P B), Rajah of Vizumagr am 
V. Rajah Setrucherla Somasekararaz, 
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Article 62 


several instalments, it was held that A could recover from B only 
such sums as ho had i)aid in excess of his share within three years of 
the suifc.^ 

19. Onus of proof. — Where the defendant pleads limitation for 
the plaintiff’s suit, the onus is on the plaintiff to establish the dato 
\v)ien he made the payment and to satisfy the Court that his claim 
is within limitation.^ 

62 .^ For money Three years. When the 
payable by the defen- moneyis 

dant to the plaintiff for received, 

money received by the 
defendant for the plain- 
tiff’s use. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Suit must be for money. 

4. Article not applicable to suit for accounts. 

5. Article not applicable to suit for damages. 

6. “Money received by the defendant.” 

7. Money must have been received for the plaintiff’s use at 

the time of the receipt. 

8. Money received for use of plaintiff’s predecessor-in- 

interest — Applicability of the Article. 

9. Co-sharers — Suit by one against another who has 

received the former’s share of money due. 

10. Suit against agent for money had and received. 

11. Suit against legal representative of deceased agent. 

12. Money paid under void agreement. 

13. Suit for money paid on an existing consideration which 

afterwards fails. 

Act of 1877, Art. 62 and Act of 1871, Art. 60 — Same as above. 

Act of 1859 — No corrospondi ng provi sion . 

5. (1891) 1891 All \V N 102 (108), Syed llamn v. M-ir Khan, (Suit within 
8 years of tlic! payiiauit in excess of plaintiff’s share is in time.) 

(1910) 5 IndCas 440 (442) : 18 Oudli Gas 28, IMn Sakai v. Go7iri Shankar. 
[See aha (1910) A I R 1919 All 18 (19) : 42 All 61 : 52 Ind Gas 632, 
Alayar Khan v. Mt. Bihi Kuniear. (/I was adjudged owner of 
property and paid Government revenue — On appeal, his title 
was negatived — Suit for contribution — Held governed by 
Art. 61, payment by A being held to be payment for the real 
owner — Submitted not correct.)] 

Note 19 

1. (1927) 99 Ind Gas 271 (273) (Oudh), Bhabhuti v. Gur Dass. 

(1879) 5 Cal 321 (324) : 5 Ind Jur 135, Stinltur Perahad v. Goury Pershad* 



Money eeceived by dependant fob blaintipp’s use 1239 


14 . Suit for money paid under miatake. 

15. Suit for money obtained by fraud. 

16. Suit for legacy. 

17. Suit for money deposited. 

18. Suit for recovery of money paid under judgment. 

19. Suit by auction-purchaser for refund of purchase money 

on its being found that the judgment-debtor had no 
saleable interest in the property. 

20. Sale of patni taluk for arrears of rent set aside — Suit 

by auction-purchaser for refund of purchase money. 

21. Suit for surplus sale proceeds on revenue sale. 

22. Suit for compensation money paid in land acquisition 

proceedings. 

23. Suit to recover tax etc., illegally collected. 

24. Suit against benamidar receiving money belonging to 

real owner. 


23. Suit by ward against guardian. 

26. Suit for refund of assets wrongly paid to defendant 

under Section 73 of the Civil Procedure Code, 

27. Suit for money wrongly attached. 

28. Suit to recover over-payment. 

29. Suit against person receiving offerings for shrine. 

30. Suit for haqq-i-chaharam. 

31. Other illustrative cases. 

32. Starting point of limitation. 

Other Topics 


Articlo 9.5 and this Article 
Article 90 and this Article 
A ssigri ino i it of debt 
Go- heirs 

Conditions for ax^plicability of Article 
English law 

Eixuitable claim against tru.stee 


... ... See Note 15 

See Note 14 
See Note G. Pt. 2 
Sec Note 9 F-Ns (5), (G) 
See Note 2 
See Note 2 

See Note 4 F-N (1), Note 9 F-N (1) 


Money paid under compulsion of legal proceedings ... See Note 18 F-N (3) 

Mortgagee or vendee undertaking to jiay ofT prior encumbrance failing to do so ... 

Sec Note G, Pts. 6 to 7, Note 32, Pt. 5 
Privity of contract — Necessity of ... ... See Note 2, Pts. 8b, 9 

Rent received in kind by defendant — Article not applicable ... See Note G, 

Pt. 1, F-N (la) 


Suit for customary dues — Article not ajiplicable ... ... See Note 30 

Suit for refund of tax legally collected ... ... See Note 7, Pt. 3 

Suit for return of subscriptions ... ... Sec Note 7, Pt. 4 


1. Legislative changes. — There was no speciQc jirovision 
corresponding to this Articlo in the Act of 1859 and hence, claims 
for money had and received for the use of the jdaintiff were hold to 
fall within clause 16 of Section 1 of the Act, which corresponded to 


Article 62 
Note 1 
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Article 62 Article 120 in the Act of 1908.^ The Article in the present form 
Kotes was first enacted in the Act of 1871 as Article 60 and it has 

i — 2 continued in the same form in the Acts of 1877 and 1908, with 

only its number changed from 60 to 62. 

2* Scope of the Article. — There are various circumstances 
under which money received by the defendant is deemed, under the 
law, to be received by him for the use of the plaintiff. In such cases, 
a suit will lie for the recovery of the money from the defendant. 
This Article applies to such suits. They are analogous to the action 
under the English law for money had and received by the defendant 
for the idaintiff’s use.^ 

In Mahomed W ahib v. Mahomed Ameer, ^ Mookerjee, J., observed 
as follows : 

“ . . . . the Article, when it speaks of a suit for money 
received by the defendant for the plaintiff's use, points to the 
well-known English action in that form; consequently, the 
Article ought to apply wherever the defendant has received 
money which in justice and equity belongs to the plaintiff under 
circumstances which in law render the receipt of it a receipt 
by the defendant to the use of the plaintiff."^ 

Hence, the conditions necessary for the applicability of this 
Article are as follows — 

1. The suit must be for money received by the defendant. 

2. The iTioney must, in justice and equity, belong to the plaintiff 

at the time of such reccii)t. 

3. The circumstances under which the money is received by the 

defendant must be such that in the eye of the law the 
recei])t is by the defendant for the use of the plaintiff. 
Thus, w^here money is paid by the plaintiff to the defendant 
under an agreement which is void, the money would bo money 
received by the defendant for the use of the plaintiff within the 

Article 62 — Note 1 

1. (1871) 8 Uoui II C R A C 107 (110), Rangoha Naick v. Collector of Ratnagiri. 
(1870) 13 Suth W K 150 (151) : 4 jjoug L R A 0 OS, Ahhaya Char an v .Haro, 
(1925) AIR 1925 Boui 4.35 (436) : 89 Iiid CaH 65, Suryaji Rao w Sidhanath, 
(1865) 2 Suth W R 122 (122), SheUch Amjud AU v. Syitd Ah Bn,ksh. 

Note 2 

1. (1932) A I R 1932 Rom 86 (89, 90) : 135 I. C. 801, Abashhai v. Bhimji. 
(1934) A 1 R 1934. Bom 491 (493) : 154 Iiid Gas 680, Kasturchaiid v. Hari. 
(1921) A 1 K 1921 Cal 696 (596) : 64 I. G. 315, Janaki Nath v. Bejoy Chand. 
(1936) A 1 R .1936 Pat 370 (371) : 15 Pat 483 : 161 Iiid Gas 171, Bhagtvati 

Saran Singh v. Rai Kishmiji, 

2. (1905) 32 Cal 527 (533) : 1 Gal L Jour 1G7. 

3. See also (1934) AIR 1934 P>om 491(493) : 154 1.G. 680, KasturchandY. Hari» 

(1919) AIR 1919 Lah 47 (49) : 1919 Pun Re No. 85 : 62 Ind Gas 
580, Mt. Durga Devi v. Ram Nath. 

(1922) A I R 1922 Gal 157 (158) : 49 Cal 886 : 68 Ind Gas 94, Biman 
Chandra Dutta v. Promotho Nath Ghose. 

(1933) A I E 1933 Mad 806 (813, 814) : 147 Ind Gas 83, Kannmamy 
Chetti V. Rahiath Ainmal. 

(1932) A I E 1932 Bom 86 (89, 90) : 135 I. 0. 801, Abdul v. Bhimju 
See also Chitty on Contracts, 16th Edition, page 55. 
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meaning of this Article. Similarly, where the defendant compels, 
by coercion, the plaintiff to pay him money to which he is not 
entitled, he will be deemed to have received the money for the use 
of the plaintiff and a suit for the recovery of such money will be 
governed by this Article. 

The test to determine whether money is received by the 
defendant for the use of the plaintiff* is to see whether, under the 
latVf the money is to be treated as so received. The intention of the 
person receiving the money'* or of the. person paying the money^ 
that it should be used for the benefit of the plaintiff*, is not a material 
factor in determining the question. 

Under the English law, an action for money had and received 
is one of assumpsit based on an imidied or imputed contract. It is 
in the nature of an action for damages for broach of a promise, 
although the promise is not a real promise but one imported by 
fiction of law. In other words, the action is based, under the English 
law, on contract imputed by law. Hence, unless the circumstances 
are consistent wdth the existence of a contract between the parties, 
an action for money had and received would not lie under the 
English law.^ Thus, it was held in Sinclair v. Brougham^ that 
an action for money had and received would not lie because, under 
the circumstances of the case, even if really there had been a contract 
between the parties, such contract would have been ultra vires and 
consequently the law could not import a contract by fiction under 
such circumstances. But, under the Indian law, the above restrictions 
laid down by the English law with reference to an action for money 
had and received do not apply. 

4. (1905) 32 Cai 527 (533) : 1 Cal L Jour 1G7, Mahomed W ahxb v. Maliomed 

Ameer. (Diftseiitiug from 5 Cal 597.) 

(1912) 17 Ind Cas 351 (352) (Gal), Lachmi Narain v. Damilidhari Prosad. 
(1915) AIR 1915 Mad 405 (400) : 39 Mad 02 : 26 Ind Cas 219, Baiznath 
Lala V. liamadoss. 

(1919) AIR 1919 Lab 47 (49) : 52 Ind Gas 580 : 1919 Pun Re No. 85, ML 
Durga Devi v. Ilainanath. 

(1918) A I R 1918 Cal 813 (814) : 40 Ind Cas 173, Binode Lai v. Preo Nath. 
(1916) AIR 191(3 I’at 54 (55) : 37 lud Gas 30, llar%har MiSHer v. Syed Md. 
[But see (1923) A I R 1923 Cal 379 (381) : 50 Cal 475 : 72 ind Cas 
1041, Ananiram lihatiacharjee v. Hem Cha.ndra JCftr.] 

5. (1936) AIR 1936 T‘at 370 (371) : 161 liul Cas 171 : 15 Pat 433, Bhagwati 

Saran S'lngh v. Uai K%skun ji. 

[But see (1928) AIR 1928 Cal 296 (297) : 110 Ind Cas 49, Shiha 
Kumari Debi v. Daksha Bala Dassi. (Submitted not correct.) 
(1916) AIR 1916 Pat 54 (56) : 37 Ind Cas 30, llarihar Missir v. 
Syed. Mahomed. (Do.)] 

6. (1918) AIR 1918 P C 241 (244, 245), John v. Dodwell J Co. Ltd. 

(1929) AIR 1929 Mad 409 (411) : 52 Mad 207 : 120 Ind Cas 867, Munidval 
Council, Dindigul v. Bombay Co. Ltd. 

7. (1914) 83 L J Oh 465 (472) : 1914 A C 398 : 111 L T 1 : 68 S J 302. 

7a See (1918) AIR 1918 P 0 151 (152) : 46 Cal 670 : 46 Ind App 52 : 50 Ind 
Cas 444 (P C), Juscurn Boid v. Birthi Chand Lai Chowdhury . 
(1932) AIR 1932 Bom 86 (89, 90) : 135 Ind Cas 801, Ahasbhai Shaikh 
V. Bhirnji Malji. (Suit for money received by defendant for pJain- 
tifl’s use will lie though circumstances are such that no action for 
money had and received would have lain under English Jaw.) 
(1868) 9 Suth W R 514 (516), Beng L R Sup 1022 (E B), Gogaram v. 
Kartick. (Sir Barnes Peacock, C. J. (Delivering judgment of the 


Article 62 
Note 2 
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Article 62 In John v. Dodwell d Co.® (a case from Ceylon), their Lordships 

Note 2 of the Privy Council observed as follows : 

“ . . . under principles which have always obtained in Ceylon, 
law and equity have been administered by the same Courts as 
aspects of a single system, and it could never have been difficult 
to treat an action analogous to that for money had and received 
as maintainable in all cases ‘where the defendant has received 
money which ex cxqno d hono (in equity and good conscience) 
he ought to refund.’ If,, as in Ceylon, there is no necessity to 
find an actual contract or to impute the fiction of a contract, 
inasmuch as every Court can treat the question as one not 
merely of contract, but of trust fund whore necessary, there is 
no difficulty in extending the remedy to all the cases covered 
by the words just quoted.’* 

The above observations, though made with reference to Ceylon, 
would ajjply equally well to India. 

Althougli, thus, under the Indian law, privity of contract is 
not'jnecessary to constitute a receipt of money by the defendant a 
receipt for the use of the plaintiff,®^^ there must be some privity of 
a legally recognizable nature between the parties. It was observed 
by Sadasiva Iyer, J., in Jiamasamy v. Mtithusamia,^ as follows : 

“While privity of contract between the parties is, of course, 
not necessary to sustain such an action, I think there must be 
what might be called some privity of a legally recognizable 
nature, such as some knowledge of particular facts in the man 
who received the money, and some mistake or ignorance of fact 
on the i)art of the man who paid the money, or some relation 
of trust and confidence between the person who received the 
money and the i)erson claiming the money or portion thereof, 
on wdiich the Court would fasten as creating the relation of 
principal and agent (though by fiction) between the plaintiff 
and the defendant. 

Full Beuch) “Nothing was more likely to mislead or to confuse 
than converting a suit brought in the. Mufussil Court to the forms 
adopted according to the English procedure.”) 

(1929) AIR 1929 Mad 409 (411) : .52 Mad 207 : 120 Ind Gas 867, Mmiidval 
Cotmcil, DiniUgnl v. Bombay Co., Ltd. 

(1918) AIR 1918 P C 241 (244, 245) (P C), John v. Dodwell & Company Ltd, 
[But see (1879) 2 All 358 (360), Kirath Chand v. Ganesh Prasad. (The 
observations in this case which suggest the contrary are, it is 
su))mitted, not correct.)] 

8. (1918) AIR 1918 P C 241 (245) (P C). 

8a (1929) AIR 1929 Mad 409 (411) : 52 Mad 207 : 120 Ind Cas 867, Municipal 
Council, Dindigul v. Bombay Co., Ltd. 

8b (1929) A T R 1929 Lah 290 (291) : 118 Ind Cas 444, Servi Bai v. Wasu Bam. 

[But see (1934) A I R 1934 Oudh 158 (160) ; 9 Luck 577 : 148 Ind Cas 
448, Kathiawar Ahrnedabad Banking Corporation Ltd. v. Raw 
Charanlal. ill eld, privity existed in this case.)] 

9, (1919) A I R 1919 Mad 9.57 (964) : 41 Mad 923 : 48 Ind Oas 756. 

10, See also (1929) A I R 1929 Lah 290 (291) : 118 I. 0. 444, Sewi Bai v. Wasu. 

(1903) 25 All 62 (65) : 1902 All W N 185, Sundar Lai v. Fakir Chand. 
(1927) AIR 1927 All 437 (439): 101 I C ^22,Gulah Bai v, Tulsi Bam. 
(1926) AIR 1926 Lah 228 (228) : 92 Ind Cas 731, Nihal Singh r. 
Secretary Gurudwara Guru Tegh Bahadur. 
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Illustrations. Article 62 

1. B owes money to A, A dies. There is a dispute between C and Note 2 
I), each claiming to be the sole heir oi A, B pays the money to 

C. II cannot maintain an action for money had and received 
against C even if he establishes against C that he is the rightful 
heir and not C, and D’s on^T- remedy is against B. The reason is 
that there is no privity of a legally recognizable nature between 
C and D}^ 

2. A and B are joint creditors of C who owes them Es. 100. I), a 
stranger, purchases the whole debt from A believing that A. was 
entitled to transfer the whole debt of Es, 100 to I). D is then 
paid by C the debtor, the whole of the Es. 100. H(dd that E, 
the co-creditor, cannot treat Es. 50 of the Es. 100 as having 
been received by I) for B's use and sue to recover it from I), 
the reason being that there is no privity between the i)artiosJ^^'' 

But, if A himself received the whole of the Es. 100 from the 
debtor C, it has been hold that B, his co-creditor, could treat 
Es. 50 as money had and received by .4 for B and sue A for it.^“ 

3. A was a henamidar for B. A realised the money due on a bond 
which stood in his name and paid over the money so obtained 
to a third i)arty C in the course of a transaction into which C 
entered bona fide and without collusion or knowledge that B 
was beneficially interested in the money. Held that in these 
circumstances the money was not received by C for the use of B 
as there was no privity between the x>arties.^“^ 

4. A wrongfully converts certain timber belonging to B. A then 
dies, leaving C, his widow', as his legal re])resentative. acting 
as tlie agent of C, sells the timber and is holding tlie sale 
proceeds on C's behalf. B sues 1) for the money. The suit does 
not fall within this Article. The reason is that I) receives tlie 
money as the agent of G and not for the use of the [daintiff. 

The suit is only for the enforcement of an equitable claim on 
the i)art of the plaintiff to follow^ the proceeds of his timber 
and finding them in the hands of the defendant to make him 
res|) 0 risible for the ainount.^'^ 

11. (1919) AIR 1919 Mad 957 (905) : 41 Mad 9‘2:5 : 48 Ind Cas 750, Uamasamiy 

Naidu V. MuihusiWiia PiUai. 

11a (1919) AIR 1919 Mad 957 (905) : 41 Mad 923 : 48 Ind Cas 756, namammy 

Naidu V. Muthusamia Fillai, 

[See also (1878) 2 Cal L R 105 (106), Wehor Ali v. Gaddai Behari, 

(A docrco obtained by A and B was transferred by B to C with- 
out the knowledge of A. C executed the decree ; A subse- 
quently sued 0 for his share of the x-jroceeds. Held that A had 
no cause of action agaiust C but against !>’, and that the suit 
should have been dismissed. Held Jurthcr that if A had any 
cause of action agaiust C, it was for moneys bad and receivt'd to 
/I’s use and the suit would be governed as to limitation by 
Act 9 of 1871, Sch. 2, CL 60.)] 

12. (1919) AIR 1919 Mad 957 (963) : 41 Mad 923 : 48 Ind Cas 750, Barnmamy 

Naidu V. Muthusamia Fillai, 

12a (1903) 25 All 02 (65) : 1902 All W N 185, Sundar Lai v. Fakirchand. 

13. (1884) 10 Cal 860 (864, 865) ; 11 Ind App59 : 8 Ind Jur 322 ; 4 Sar 548 (P C), 

Qurudas Pyne v. Bam Narain Sahu . 
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Article 62 
Notes 
2—4 


This Article applies whether the liability of the defendant arises 
under a statute^^ or under general principles of lawA^ 

Where a sum of money is due from ^ to and C receives the 
money from A under circumstances which would otherwise render 
such receipt one for the use of B, the fact that at the date of such 
receipt a suit by B against A would have been barred by law, does 
not affect the maintainability of a suit by B against G for money 
received by the latter for the former’s use.^*^ 

Whore the plaintiff is entitled to sue either for money received 
by the defendant for the plaintiff’s use or for some other relief 
to which a shorter period of limitation is. applicable, he cannot be 
compelled to sue for the latter relief so as to make the shorter 
jieriod applicable to the suit.^^ 

As, under the Indian law, a suit for money received by the defen- 
dant for the use of the plaintiff is not one based on contract, such a 
suit is not in the nature of a suit for damages or compensation^® 

3. Suit must be for money. — The Article only applies to a 
suit for money. Hence, where the suit is for a share of immovable 
property acquired by the defendant, the Article does not apply A 

4. Article not applicable to suit for accounts. — The Article 
only applies where a definite sum of money is claimed against the 
defendant and does not ap))ly to a suit for accounts^ 

14. (1932) AIR 1932 Doin 86 (89, 90) : 1B5 Ind Cas 801, Abasbhai v. Bhimji, 

[But see (1918) 19 lud Cas 986 (988) : 35 All 419, Sidheswari Prasad 
Naram Singh v. Maifanand 6’zr.J 

15. (1936) AIR 1936 Pat 370 (371) : i5 Pat 433 : IGl Ind Cas 171, Bhagwati 

Saran Singh v. liai Kishtmji. 

16. (1923) A I K 1923 All 532(534) : 45x^11 410: 741. C. 939, Mahahir v. Parsandi. 

[But see (1911) 10 Ind Cas 658 (GGO) (Mad), Ramasa^ni Chettiar v. 
Uari Krishna Chett/iar, (13 Mad 437, Refeirrcd to.)] 

17. (1932) AIR 1932 Lah 17 (20) : 138 Ind Cas 868, Bakhshish v. Phimian. 

[See (1921) AIR 1921 Mad 362 (363) : 44 Mad 823 : 62 Ind Cas 742, 
T arahchand v. ilZ . <t* S. M . Railway Company Ltd.'] 

IS. (1929) AIR 1929 Mad 409 (411) : 52 Mad 207 ; i20 Ind Cas 867, Mimiciyal 
Conncil, Dindignd v. Bombay Co,, Ltd. 

(1910) 6 Ind Cas 401 (403) : 32 All 491, Rajpuiana Malioa Ry. Co-operative 
Stores Lid, v. A 'pncr Mtmicipal Board., ^ 

(1932) 1932 Mad W N *1089 (1090), Taluk Board of Devalcottah v. Chocka- 
lingani Chettiar. 

(1917) A I R 1917 All 321 (322) : 34 Ind Cas 173, Harpal v. Ram Sarup.] 

[But see (1914) A 1 K 1914 Mad 572 (573) : 37 Mad 381 : 14 Ind 
Cas 254, Sankunni Memou v. Govinda Memon.] 

Note 3 

1. (1934) AIR 1934 Rom 491 (493) : 154 lud Cas 680, KaaUcrchand v. Hari. 

[See also (1924) AIK 1924 Oudh 218 (221) : 78 Ind Cas 393, Jai 
Indar Bahadur Singh v. Sheo Indar Bahadur Singh.] 

Note 4 

1. (1933) AIR 1933 All G42 (647) : 147 Ind Cas 529 : 55 All 814, Motilal v. 
Radhcy Lai. 

(1917) AIR 1917 Mad 948 (948) : 32 I. C. 899: 40 Mad 291, Subba Baow.Rama. 
(1988) AIR 1938 Lah 139 (142), Vidya Wanti v. Shahdev Singh. 

(1930) A I R 1930 Rang 197 (199) : 127 Ind Cas 477, Ma Kyin Ain v. A. B. 
M. A. L. A. Chettyar Firm. 

(1930) AIR 1930 Bom 5 (9, 11) : 53 Bom 662 : 121 Ind Gas 681, Appa Da4a 
V, Bamkrishna Vasudeo. (Whore there are transactions between two 
merchants on each side creating independent obligations on the other, 
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5. Article not applicable to suit for damages. — The Article 
only applies to a suit where a definite sum of money is claimed, and 
does not apply to a suit for damages. Thus, where a transfer of 
property is void, the money paid as consideration is recoverable as 
money received by the defendant for the use of the plaintiff and this 
Article will apply to a suit for such recovery. But where the suit 
is for the recovery of compensation for broach of the covenant for 
title or for quiet enjoyment expressly or imxdiedly contained in the 
deed of transfer, this Article will not ax)ply to the suit.^ Similarly, 
it has been held that a suit to recover the difference between the 
sum advanced on a written contract for supply of goods and the 
value of the goods delivered is one for compensation for a breach of 
contract and is governed by Article 115 and not this Article.^ 

and the balance is shifted from one side to the other, the account is a 
mutual, open and current account. The proper Article to apply to such 
a case is Article 85 and not Article G2.) 

(1885) 7 All 25 (28) : 1884 All W N 219, Md. Hahihrillah Khan v, Safdar 
Husain Khan. (Article not applicable to equitable claim against a 
trustee liable to account in which the relief sought is to have an 
account of the trust property and to recover what may be due.) 

(1931) AIR 1931 P C 9 (12) : 8 Rang C45 : 130 Ind Gas 609 : 58 Ind App 1, 
(P C), Annamalai Chetliar v. MtitJmkarupyan Chettiar. (Art. 62 
does not apply to an equitable claim against a trustee liable to account 
and ascertainment of what may be due.) 

(1935) AIR 1935 Cal 511 (513) : 62 Cal 120 : 157 I. C. 936, Eliza Martin, In re. 

(1933) AIR 1933 All 642 (647) : 147 Ind Cas 629 : 55 All 814, Moti Lai v. 
Badhey Lai. 

[But see (1924) AIR 1924 Cal 142 (143) : 50 Cal 610 : 74 Ind Cas 
1010, Ahedunnissa v. Isuf Ali. (Submitted that view is wrong.) 
(1928) AIR 1928 All 689 (695, 696) : 114 Ind Cas 734, Bangacharya v. 
lievti Raman Acharya. (Do).] 

Note 5 

1. (1932) A I B 1932 All 358 (359) : 13G Ind Cas 829, Zia Uddin v. Akbar Ali. 

(1915) AIR 1915 Mad 742 (742, 743) : 38 Mad 1171 : 25 Ind Cas 018, Aru7ia- 

challa Iyer v. Bamastvami Iyer. 

(1929) AIR 1929 All 293 (295) : 5 i'a 11 651 ; 119 Ind Cas 243, Hanmant Bai 
V. Chandi Prasad. 

(1904) 2 Nag L R 174 (177), Bahadur Lai v. Jadhao. 

(1932) AIR 1932 Bom 36 (88, 39) : 55 Bom 565 : 134 Ind Cas 1157, Batan- 
bai V. Ghashiram. 

(1930) AIR 1930 All 771 (774) ; 52 All 604 ; 124 1. C. 185, Md. Siddiq, v.Md.Nuh. 

(1933) AIR 1933 Mad 126 (127, 128) : 140 I. C. 805, Thillaikannu v. Abdul. 

(1931) AIR 1931 Sind 141 (142) : 25 Sind L R 173 : 133 Ind Cas 76, 
Chandrawatibai v. Valabdas. 

(1924) AIR 1924 Cal 148 (149, 150) ; 80 Ind Cas 623, Injad Ali v. Mohini. 

U930) AIR 1930 Sind 12 (14) : 118 Ind Cas 203 : 24 Sind L R 172, Abdul 
Bahuti Fateh Mohammed v. Kadu. 

(1926) AIR 1926 Nag 429 (430) : 97 Ind Cas 185, Vinayak Bao v. Shripatrao. 

(1926) AIR 1926 Nag 109 (115) ; 22 Nag L R 49 ; 88 Ind Gas Gi)9,Bamdhan 
V. Furusholtam. 

(1924) AIR 1924 Pat 321 (322) : 72 Ind Cas 653 (655), Jhingu Ojha v. 
Meghnath Pandey. (Registered sale deed — Breach of covenant tor title 
and quiet enjoyment — Article 116 held applicable.) 

[See also (1927) AIR 1927 Pat 248 (250) ; 6 Pat 606 : 101 Ind Cas 
707, Nabin Cha^idra Qanguli v. Munshi Mander.)] 

2. (1883) 1888 Pun Re No. 22, Seth Edulji Byramji v. Arjaii Das. 

[But »ee (1887) 14 Cal 457 (460), Atul Kristo v. Lyon c(' Co. (It is 
assumed that Article 62 applies.)] 


Article 62 
Note S 
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JLrtiole 62 
Note 6 


6. “Money received by the defendant.” — This Article applies 
only where money has been received by the defendant.^®' Hence, the 
Article does not apply where the suit is based on the allegation that 
the defendant has received certain rent in kmd and that such rent 
belongs to the plaintiff.^ 

In the undermentioned case,^ A owed a sum of money to B. B 
entered into a contract with C, one of the conditions of which was 
that C was to recover from A the above sum and pay it over to B, 
C subsequently assigned to A himself the above contract. It was 
held that on such assignment the money in A's hands became money 
received by him for the use of B. 

The Article applies only where the defendant is alleged to have 
actually received the money. Where the suit is based on the allega- 
tion that the defendant ought to have received a certain sum of 
money on plaintiff’s behalf, this Article will not apply. 

As the expression “defendant” includes a person through whom 
a defendant derives his liability to be sued (see Section 2 clause 4 
ante), a receipt of money by the defendant’s predecessor- in -interest 
is equivalent to a receipt of the money by the defendant himself for 
the purposes of this Article.'*' Similarly, a receipt by the defendant’s 
agent is equivalent to a receipt by the defendant.^ 

A purchased certain property from B. Belying on the purchase, 
A paid off certain encumbrances on the proi) 0 rty. Subsequently it 
Vr^as held that B had no title to transfer to A then sued B for the 
recovery of the money i)aid by him to discharge the encumbrances. 
It was held by Devadoss, J., that tlio suit was not one within this 
Article inasmuch as the defendant had not received any money.** 

But, in tlio undermentioned case,****’ where a mortgagee had under- 

__ 

la (1917) AIR 1917 ]\Iad 354 (355) : 33 Incl Cas 661, Chami v. Ana Pattar. 
(Rot'.eipt of paddy cannot be said to be receipt of money.) 

1. (1921) AIR 1921 Cal 77 (78) : 66 Iiid Cas 876, Bhubanesioar Bhaltacharjee 

V , D ivarkeswar BJiaitacha r jee , 

2. (1918) A I R 1918 Mad 288 (290, 294) : 41 IMad 488 : 43 Iiid Cas 625, Man- 

nath Veetil Itti Pankii Menon v. Dharani AcJian. 

3. (1937) A I R 1937 iJom 217 (222) : 169 Tnd Gas 232, Jaffar v. Mahomed. 
(1917) AIR 1917 Mad 948(948): 32 1. C. 899; 40 Mad 291, Subba Pwiv v. Bama. 

4. (1923) A I R 1923 Pat 259 (263) : 71 li»d Cas 916, Rameiihwar v. Narendra. 
(1883) 6 Mad 402 (403), ArnnaehaJa Pillai v. Ramasamy Pillai. (Assumed.) 
(1915) AIR 1915 Mad 596 (597) : 27 Ind Cas 807, Arunachellam v. Raman. 
(1916) A I R 1916 Mad 524 (525) : 28 Ind Cas 495, N arayanan v. Rangasamy 

C hetty . ( Assumed . ) 

(1922) A I R 1922 Cal 499 (499, 500) : 67 Ind Cas 943, Ram Bari Kapali v. 
Roliini Kanta Chakravarty. (Suit to recover from defendant as son 
and legal representative of plaintiff’s late pleader money received by 
latter for payment to plaintiff is governed by Article 62.) 

[But see (1903) 25 All 55 (56) : 1902 All W N 191, Bindraban Behari 
V. Bai Jamuna Kunwar. (The Article of limitation applicable 
to a suit to recover money collected by a pleader for his client 
from the representative of the pleader after his death is not 
Article 62, because the defendant was not the person who 
received the money — Submitted not correct.] 

5. (1916) AIR 1916 Mad 524 (525) : 28 Ind Cas 495, Narayana v. Rangasami* 

6. (1923) AIR 1923 Mad 392 (398) : 74 Ind Gas 416, Gopalasamy v. Numinachi*^ 
6a (1918) AIR 1918 Oudh 432 (434) : 47 Ind Cas 161, Frag v. Mohan LaL 
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taken to pay off prior encumbrances and failed to do so and the 
mortgagor was compelled to discharge such encumbrances himself, 
it was held that a suit by the latter for recoux>ment against the 
mortgagee was governed by this Article. It is submitted that the 
decision is not correct. 

The term “receipt” necessarily imj^lies that the money has been 
obtained (or received) from some one other than the person himself 
who withholds f)ayi^iG^t. Hence, where there is no “receipt” in 
this sense of the term, it cannot be said that a person who wrong- 
fully omits to x)ay money duo from him to another “receives” such 
money for such other’s use.^ 

A obtained a lease of certain j)remises from the Collector of 
his District for the purpose of carrying on a grog shoj), and by way 
of security for the rent, be deposited in the Collectorate a sum 
of Rs. 250. A then died. A dispute then arose between B and 0, each 
claiming to be exclusively entitled to the i)roi)erty of A. It was 
finally settled that C was the rightful lieir of the deceased. But, in 
the meanwhile, by an arrangement between the Collector and B, 
the lease in favour of A, the deceased, was transferred to B and the 
amount of Rs. 250 dex)osited as security by A was adjusted towards 
arrears of rent due by B. After it w^as settled that C was the rightful 
heir to A, C sued B for the recovery of the said sum. It was hold 
that the suit w^as not one within this Article on the ground that no 
money was received by the defendant. There was only an applica- 
tio7i of money in the hands of a third party and belonging to tlie 
))laintiff for the benefit of the defendant.^ 

7. Money must have been received for the plaintiff’s use at 
the time of the receipt. — This Article will ai)ply only where at 
the time of the receipt of the money by the defendant, it is received 
lor the use of the |)laintiff.^ 

7. (190G) 1906 Pun Re No. 88 p. 807 : 1907 I’uii L K No. 89, Dost Muhanunad 

V. Sohan Singh. (Suit for arrears of jagJiAr withheld by defendant.) 

(1910) 7 Ind Gas 467 (46S) ; 1910 I’un Re No. ’59, Mt. U nida v. Ddhagh Eai. 
(.1 owing inouey to B — A selling his \)ropi'rly to- C — As eoiisideration 
for the sale C agreeing to pay B the debt due by A — B also consenting 
to arrangement — B's suit against C for the debt is not suit for money 
received l)y C fur B"s use and hence this Artich* does not apply.) 

[See also (1886) 8 All 214 (281), Dhwn Sfngh v. Ganga Bamf] 

8. (1917) A I R 1917 Pat 260 (262) : 38 Ind Gas 525, Mt. Raja Kumar v. Fateh 

Bahadur Lai. 

Note 7 

1. (1927) AIR 1927 All 437 (439) : 101 Ind Gas 322, Gulah Eai v. Tulsi Ram. 

(1934) AIR 1934 Bom 491 (493. 494) : 154 I. C. 680, Kasturchand v. Hari. 

(1933) AIR 1933 Mad 524 (525) : 143 Ind Gas 496, District Board of 
Rainnad v. Mahomed Ibrahim Sahib. (Money collected by dch'ndant 
as suhscrix)tion becomes payable as soon as any definite steps have 
been taken in furtherance of the object. Hence, it is not payable as 
soon as collected. Hence, Article 62 does not apply but Article 120.) 

(1935) AIR 1935 Pat 159 (160) : 156 Ind Gas 887, Ft. ''Narstngh Fande v. 
Mathura Nath Fande, (Partition of joint Hindu family — Karta 
assigning to a member^'a mortgage bond which had already boon paid 
off — Suit by member against the ex-karta for recovery of the money — 
Article 62 does not apply — The money was not received for plaintifl*s. 
use at the time of the receipt.) 


Article 62 
Notes 
6—7 
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Article 62 Illustrations. 

Note 7 ^ ^ for dividend by a share- holder in a company is not a 

suit for money had and received, because the money out of 
which the dividend is to be paid is, at the time of its original 
receipt by the company, only received for its own use and the 
declaration of the dividend is only a later affair.^ 

2. A suit for the refund of money legally collected by a Munici- 
pality but wrongfully refused to be refunded is not governed 
by this x\rticle where the duty to refund arises only after the 
receipt of the money.^ 

3. Money was paid to the promoter of a company by intending 
share-holders in the company. The company, contrary to law, 
w^as not registered and therefore became an illegal body. A 
suit for converting the assets of the company into cash and for 
return of subscriptions was held not governed by this Article. 
The reason is that it cannot be said that at the time of the 
receipt of the money by the defendant it was received for the 
use of the plaintiffs. It was received for other specific purposes, 
viz. the purchasing of materials for starting the business and 
it became payable to the plaintiffs only by reason of the failure 
to register the company as required by law.^ 

(1892) 20 Cal 51 (57) (F B), Secretary of State v. Guru Prosad Dhur. (Over- 
ruling 18 Cal 234 — Statutory obligation of Government to pay over to 
owner of estate sold for arrears of revenue, surplus sale proceeds does 
not arise till demand is made by the person entitled to give receipt — 
Article 120 and not this Article applicjs to suit to enforce obligation.) 

(1930) AIR 1930 Rang 21 (25) : 7 Rang 540 : 120 Ind Cas 902, U Sein Po 
V. U Ph y te. 

(1920) AIR 1920 Nag 94 (95) : 55 Ind Cas Prenisukhdas v. Namdeo. 

(193G) AIR 1936 Rang 80 (81) : 161 Ind Cas 461, Ma Pwa Them v. Ma Me 
Tha. (In a suit for ret^overy of money under S. 68, T. P. Act, limita- 
tion is governed by Article 116 or Article 120 and not by Article 62.) 

(1912) 15 Ind Gas 707 (708) : 40 Cal 187, Amnia Lai v. Jogendra Lai 
(Execution sale set aside by judgment-debtor — Suit by auction- 
purchaser for refund of purchase money is not within this Article.) 
[But »ce (1880) 5 Cal 830 (832) : 6 Cal L R 355, Johuri Mahton v. 
Thakoor Nath Lukee. (Where money was deposited pending 
negotiation for a new lease there being an agreement that if no 
lease were granted the money should be returnable : Held, in 
a suit to recover the money deposited, on the negotiations 
having fallen through, that money became money had and 
received by the defendant for the plaintiff’s use, from the 
time that the negotiations fell through, and that not Article 
115, but Article 62 of Act 15 of 1877 applied.) 

(1882) 4 All 281 (283) : 1882 All W N 33, Sheo Narain v. Jai Gobind. 
(Suit for money by usufructuary mortgagee on failure of mort- 
gagor to deliver possession is suit for money had and received.) 
(1914) AIR 1914 All 544 (546) : 37 All 40 : 27 Ind Cas 533, Masih- 
ud-din V. Imtiaz-Un-Nisa Bibi,] 

2. (1926) AIR 1926 Mad 615 (619) : 49 Mad 468 : 94 Ind Cas 516 (F B), 

Venkata Gtirunatha Pavia Seshayya v. Trifurasundari Cotton Press. 

3. (1914) A I R 1914 All 338 (339): 36 All 555 : 25 Ind Cas 943, Municipal 

Board of Ghazipur v. Deokinandct^LPrasad. 

4. (1930) AIR 1930 Rang 21(25): 7 Rang 540: 120 I. C. 902, U Sein v.U Phyu. 

[But see (1921) AIR 1921 All 73 (74) : 64 Ind Cas 447, Earn Kumar 
V. Nem Chand.] 
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8. Money peceived for use of plaintiff’s predecessor-in- 
interest — Applicability of the Article. — A received certain 
money for the use of B, C, a judgment-creditor of attached the 
money in the hands of A and then sold his rights under the decree 
to Z>. T) sued A for the money. It was held that the suit did not 
come within this Article as the money was not received for the use 
of D, the plaintiff, but for the use of B} It is submitted that this 
decision is not correct, inasmuch as the definition of “plaintiff” in 
Section 2 ante includes a person through whom the plaintiff derives 
his right to sue, and in this case 1) clearly derived his right to sue 
from B. 

9. Co-sharers — Suit by one against another who has 
received the former’s share of money due. — Where the 
plaintiff and the defendant are entitled to share in a certain sum 
of money and the money is received by the defendant alone, the 
question whether this Article applies to the plaintiff’s suit for the 
recovery of his share of the money depends on the circumstances 
of each case. If, under the circumstances of the case the taking of 
accounts is necessary in order to determine the amount payable to 
the plaintiff, the suit will not come wi,thin this Article. The reason 
is that in such a case the money cannot be said to bo received for 
the use of the plaintiff at the time of the receipt and the defendant’s 
duty of paying over the money to the plaintiff only arises subse- 
quently, on taking accounts.^ 


Note 8 

1. (1891) 13 All 308 (371) : 1891 All W N 130, Chand Mai v. Angan Lai. 

Note 9 

1. (1922) A I E 1922 Mad 150 (156, 159) : 45 Mad 648 : 71 Ind Cas 177 (F B), 
Jogulu V. Tatayya. 

(1917) AIR 1917 Mad 948 (949) : 32 Ind Cas 899 : 40 Mad 291, Suhha How 
V. Hama lioio. (Suit for accounts brought by a beneficial owner of a 
jagir against his co-owner who has been appointed by the Govern- 
ment, as the manger, in which capacity he is entitled to collect the 
rents and revenue of the jagir and bound to account finally for the 
collections and disbursements, is governed by Article 120 and not by 
Article 62.) 

(1935) AIR 1935 Nag 137 (139) : 31 Nag L R 304 : 156 Ind Cas 672, 
M ansaram v. Champalal. 

(1915) AIR 1915 All 148 (149) : 37 All 318 : 28 Ind Cas 953, Parsotam llao 
Tantia v. Radlia Bai, 

(1917) AIR 1917 Mad 244 (247) : 32 Ind Cas S3, Abdul Rahiman v. 
Paihummal Bivi. 

(1931) AIR 1931 Rang 150 (152) : 131 I. C. 511, Po Nyun v. Ma Saw Tin. 

(1930) AIR 1930 P C 18 (21) : 121 Ind Cas 205 (P C), Virayya v. Adenna. 

(1938) AIR 1938 Lah 1^9 {14:2), Vidy a W anti v. S/iah (Art. docs not apply.) 

(1929) AIR 1929 Oudh 83 (85) : lis Ind Cas 99 ; 4 Luck 265, Suraj Narain 
Singh v. Narbada Prasad. 

(1931) AIR 1931 POO (12) : 58 Ind App 1 : 8 Rang 645 : 130 Ind Cas 609 
(P C), Annamalai Cheitiar v. Muthtikaruppan Chettyar. (Article 62 
does not apply to an equitable claim against a trustee liable to 
account for an account and ascertainment of what may bo due.) 

(1927) AIR 1927 All 437 (430:: 101 Ind Cas 322, Gulab Bai v. Tulsi Bam. 

(1917) AIR 1917 Lah 181 (182) : 1917 Pun Re No. 92 : 40 Ind Cas 374, 
Muhammad Hamid Ullah Khan v. Muhammad Majid Ullah Khan. 

(1921) AIR 1921 Mad 553 (554) : 61 Ind Cas 762, Venkata Reddi v. Kuppu. 

(1923) AIR 1923 P C 31 (36) (P C), Venkanna v. Agastkiah. 


Article 6S 
Notes 
8—9 


Lim. 79 
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Afticte 62 For instance, where the plaintiff and the defendant ;are co- 

Mote 9 sharers in a village, but the defendant is entrusted with tlie general 
management of the village and he has to spend as well receive 
money, it cannot be said that immediately each tenant pays his rent, 
the plaintiff can claim his share of the rent.^ In such cases, the 
amount payable to the plaintiff cannot bo determined without taking 
accounts.^ Similarly, where the defendant is in possession of the 
money on behalf of the plaintiff as the latter’s agent with the express 
or implied authority of the latter, this Article cannot apply to a suit 
to recover the money.^ The reason is that the Article only applies^ 
where the defendant is bound to pay over the money to the plaintiff 
as soon as it is received by him and nob to cases where the defen. 
dant’s duty of paying over the money to the jdaintiff does not arise 
till a later date. But where immediately on receipt of money the 
defendant is bound to pay over to the plaintiff a definite share of 
the money, this Article will apply to a suit to recover such share. ^ 

(192S) AIR 1928 Lah 688 (689) : 111 Ind Gas 635, Mt. Kishen Devi v. 
Bamoari LaL (Where by virtue of an arrangement some of the 
co-sharers have been realizing rent of joint immovable property for 
division among other co-sharers, the relationship between the latter 
and the former is that of an agent and principal.) 

(1929) AIR 1929 Lah 407 (408, 409) : 116 Ind Cas 327, Bur Chand v. Gan- 
fai llai. (When after partition one brother is recovering outstandings 
originally due to the joint family, there must be an implied contract of 
agency between one brother and the other.) 

(1884) 7 All 25 (28) : 1884 All W N 219, Md. Hahibullah v. Safdar Husain, 

2. (1916) AIR 1916 Nag 40 (41) : 13 Nag L R 127 : 41 Ind Cas 848, Balwant 

v. Deorao, (Following 10 C P L R 98.) 

3. (1911) 12 Ind Cas 586 (587) (Bom), Mahomed Bhai v. Isinailji Haji. 

[See also (1916) 32 Ind Cas 102 (104): 1915 Pun Re No. 5 (Rev.),, 
Kahdim Hussain Khan v. Mt. Murad Bibi.] 

4. (1928) AIR 1928 Bom 365 (367) : 113 Ind Cas 173, Govindns v. Ganpatdas. 

(1921) A I R1921 Bom 384 (385) : 46 Bom 313 : 59 I.C. 357, Gabu v. 2iprti. 

(1916) AIR 1916 Mad 1207 (1210) : 29 Ind Gas 275, Beeviammal v. Kadir, 

5. (1909) 1 Ind Cas 408 (411) : 32 Mad 191 : Vaidyanatha Aiyar v. Aiyasamy . 

(1908) 4 Nag L R 84 (86), Tarachand v. Prnnehand, 

(1887) 1887 All W N 91 (92), Dalip Singh v. Tulsi Earn, 

(1905) 27 All 436 (489) : 1905 All W N 36 : 2 All L Jour 107, Mehin Lai v,' 
Badri Prasad. (In this case it wnis hold that a co- sharer’s suit for 
profits against lambardar was governed by the three years’ period of 
limitation — No sjx'cific Article however is cited.) 

(1807) 2 Agra Rev 11 (12), Sheik Khojaye v. Mahomed Taquee. (Do.) 

(1897) 24 Cal 309 (315), Banoo Tewary v. Doona Tetvary. 

(1905) 32 Cal 527 (536) : 1 Cal L Jour 167, Mahomed Wahih v. Mahomed 
Ameer. (Following 9 Beng L R 348 (P C).) 

(1871) 16 Suth W R 20 (21) : 9 Beng LR 348 (PC),LutfAli v. AfmEun^nissa. 

(1924) A I R 1924 All 812 (813) : 75 Ind Gas 953, Bhagiuan Das v. SukhdeO’ 
Korie. (A suit by a separated member of a joint Hindu family against 
the other members of the family to recover his share of money due on 
certain bonds which remained the joint property of the parties, but 
the money due on which was realised after separation to the exclusion 
of the plaintiff is, as to limilation, governed by Article 62.) 

(1893) 17 Bom 42 (45), Damodar Gopal v. Chintaman Balkrishna. 

(1890) 15 Bom 135 (138), Eaoji v. Bala. 

(1898) 22 Bom 669 (671), Cha7nan Lai v.;:Bapuhhai. 

(1886) 9 Bom 111 (114), Dulabh Vahuji vfiBanisdhar Eai. 

(1884) 8 Bom 426 (432), Maneklal Amratlal v. Shivlal Bhogilal. 

(1883) 7 Bom 191 (194), Harmukhgauri v. Harisukh Prasad. (Suit by on^; 
sharer in a vatayi against another sharer, who has improperly receiV^ 
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In some' decisions,^ however, the above princijdes have not been Article 62 
adverted to and it has been held without any qualification that this Notes 

Article does not apply to a suit by one co-sharer against another for 9 10 

recovery of his share of the money received by him. It is submitted 
that such an unquali fled proposition is not correct. 

Where one member of a joint Hindu family governed by the 
]\iitakshara law realizes a debt due to the family, the other members 
of the family cannot sue the former for money received by him for 
their use. The reason is that so long as the family remains joint, it 
cannot be said that any part of its property belonged to one member 
more than to another, while the essence of a cause of action for a 
suit for money received by the defendant for the use of the plaintiff 
is that money, which in justice and equity belongs to the plaintiff, 
is received by the defendant under circumstances which render the 
receipt of it by the defendant a receipt for the use of the plaintiff.^ 

10. Suit against agent for money had and received. — Where 
an agent receives money belonging to his principal under circum- 
stances which make it the agent’s duty to pay over to the principal 

the plaintiff’s share of the hak is a suit for money received by the 
defendant for plaintiff’s use, and Article 62 applies to such a suit.) 

(188S) 6 Mad 402 (403), Arunachala Pillai v. Parnasarnya Pillai. 

(1887) 10 Mad 69 (73), Tcllis v. Saldanha. 

(1010) 5 Ind Gas 869 (870) : 34. Bom 349, Sakharam Hari v. Laxrniyriya , 

(1912) 16 I. C. 882 (884) : 15 Oudh Gas 397, Gajraj Singh v. Saelho Singh, 

(1911) 12 Ind Gas 704 (707) (Mad), Chidmabaramnta v. Balayya. 

(1913) 21 Ind Gas 394 (395) (Mad), Lakshminarasaynma v. Lakshamma, 

(1884) 6 All 442 (444) : 1884 All W N 154, Thakur Prasad v. Pariah, (Whore, 
after separation of a joint Hindu family, two of its members held 
certain bonds jointly, held that a suit by one of them for his share of 
money recovered by the other on one of such bonds, was governed not 
by Article 127 but by Article 62.) 

(1881) 3 All 170 (172), Kunda.n Lai v. Bansi Dhar. (Suit by one heir of a 
deceased person against another for the recovery of his share of the 
money belonging to the deceased, received by the latter from a banker 
with whom it was deposited, is a suit for money received by the 
defendant for the plaintiff’s use.) 

(1925) AIR 1925 Cal 67 (72) : 83 Ind Gas 110, Niranka Chandra v. Atiil, 

(1920) AIR 1920Nag245 (245) : 16NagLRlS2: 69 l.C. 4:55, G opal v. Amhahai. 

(1915) AIR 1915 All 12 (14): 37 All 233: 27 I. C. 11^, Amina v. Najniunnissa, 

(1933) A I R 1933 Mad 806 (813, 814): 147 I, C, 83, Kannusami v. Eabiaih. 

(1931) AIR 1931 Bora 189 (191) : 55 Bom 193 : 131 Ind Gas 465, Janardan 
Trimhak v. Dinkar Hari, (Article applies.) 

(1924) AIR 1924 All 812 (813) : 75 I. C. 953, Bhagwan Das v. Sukhdeo, (Do.) 

(1918) AIR 1918 Cal 813 (814) : 40 I. C. 173, Binode Lai v. Preonath. (Do.) 

(1917) AIR 1917 All 8 (8) : 40 I. 0. 37, Lakhpat Pandey v. Jang Bahadur. 

(1921) AIR 1921 Mad 283 (283) : 69 Ind Gas 274, Ramalagu v. Solai. 

(1915) AIR 1915 All 253 (253, 254) : 37 All 434 : 29 Ind Gas 347, Abdul 
Ghaffar v. Nur Jahan Begum, (Succession certificate obtained by 
brother of deceased — Money realised — Suit by widow of deceased 
more than three j^ears after — Article 62 applies.) 

6. (1937) AIR 1937 Pesh 28 (30) : 168 Ind Gas 41, Ayuh Khan v. Akram. 

(1897) 19 All 169 (172) : 1897 All W N 34, Vmardaraz AH Khan v. Wilayai 

AH Khan. (One of several Muhammadan co-heirs receiving a debt due 
to the deceased — Suit by other co-heirs for their share of the money — 

Article 120 and not th^Article applies — 21 Cal 157 (P C), Followed.) 

7. (1908) 4 Nag L R 84 (85), Taflj^and v. Pranchand. 

[See also (1909) 3 Ind Cas 9 (11) (Oal), Ajodhya Pershad v. Mahadeo 
Pershad. (Even after partition of some of the properties, Art. 

127 may apply to a suit for partition of the other properties.)] 
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Artiole 62 immediately the money is received, a suit for the money will be one 

Notes for money received by the defendant for the use of the plaintiff.^ 

10 — 11 This Article will apply to such a suit.^ 

But, a suit by a principal against an agent for the balance due 
out of moneys received by him after deducting all legitimate expenses 
and allowances is not a suit for money received by the defendant for 
the plaintiff’s use within the meaning of this Article. The reason is 
that it cannot be said that the balance claimed, as claimed, was 
money received by the agent for the use of the principal. 

Money belonging to the principal and received by the agent after 
the termination of the agency will be money received by the agent 
for the principal’s use and a suit for the money will be governed by 
this Article.^ 

11. Suit against legal representative of deceased agent. — 

Where money is received by an agent for the use of the principal and 
the agent has died without paying over the money to the principal, 
a suit for the recovery of the money against the legal representative 
of the agent will also be a suit for money received by the “defen- 
dant” for the use of the plaintiff. The reason is that the expression 
‘‘defendant" in this Article includes persons through whom he 
derives his liability to be sued. Hence, this Article will apply to 
such a suit.^ 

In the undermentioned case^ it was held that although a suit 
“for money received by the defendant for the use of the jJaintiff" 
would not have lain against the deceased agent, the suit against the 
legal representative of the agent for the recovery of the money 
received by the agent would come within this Article and that 
the legal representative must be treated as “receiving” the money 
claimed on the death of the agent. It is submitted that this view is 


Note 10 

1. (1929) A I R 1929 Lah 94 (99) : 109 Iiid Cas 897, Kifilien Sahai v. Sham Lai. 

(Citing Halsbury’s Laws of England, VY)!. I, Page 188, N. 402.) 

(1927) AIR 1927 Cal 917 (918) : 104 I. C. 704, Ba jendra Nath v. Nagendra. 
(1920) AIR 1929 Bom 320 (324) : 98 I. C. 307, Abdulla Sharif v. Md. Aba. 

2. (1919) AIR 1919 All 440 (441) : 41 All 635 : 52 Ind Cas 373, Puran Mai v. 

Ford and MacDonald d; Go. 

[But see (1934) AIR 1934 Cal 238 (2.39) : 90 Cal 1347 : 149 I. C. 996, 
Md. Amirul Islam v. Md. Abdul Hamid. (Art. 89 is not limited 
to suits for accounts. It also applies to suit for recovery of specific 
sums misappropriated by defendant. 19 Ind Cas 414, Followed.) 
(1931) A I R 1931 Cal 738 (741) : 58 Cal 923 : 133 Ind Cas 177, Sakti- 
'fwasanna Bhattacharya v. N aliniranjan, (Article 90 applied.)] 
2a (1889) 1889 Pun Re No, 99 page 239, Seth Ckand Mai v. Kalian Mai. 

3. (1915) AIR 1915 All 259 (290) : 29 Ind Cas 989, Hansraj v. Ratni. 

(1915) AIR 1915 Mad 599 (597) : 27 Ind Cas 807, Arunachellarn v. liamai/k, 
(1922) AIR 1922 Mad 55 (55) : 71 Ind Cas 257, Arunachalam v. Bajeswara, 

Note 11 

1. (1922) AIR 1922 Cal 499 (499, 500) : 67 Ind Cas 943, Bamhari Kayali v. 

Bohini Kanta. (A suit to recover the defendant as son and legal 
representative of the plain titPs - pleader, a certain sum of money 

received or alleged to have l)een received by the plaintiff’s pleader out 
of Court for payment to the plaintiff is governed by Article 62.) 

2. (1886) 1886 Fun Re No. 96 page 239, Seth Chand Mai v. Kalian Mah < 
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not correct as the cause of action against the agent and that against 
his legal roi>resentative cannot be different, 

A suit for accounts against the legal representative of a deceased 
agent is not governed by this Article.^ 

12. Money paid under void aigreement. — Where money is paid 
under a void agreement, the person paying the money is entitled 
to recover sucli money under Section 65 of the Contract Act on 
discovering that the agreement is void. Ordinarily, the date of the 
agreement will be presumed to be the date of the discovery, so that 
in such cases the right to recover the money will accrue under 
Section 65 as soon as the money is j)aid. Hence, ordinarily, such 
cases may be treated as cases of receix)t of money by the defendant 
for the use of the plaintiff and will come within this Article under 
which time will begin to run from the date of the receipt of the 
money by the defendant.^ Thus, where a transfer of property is 


3. (1912) 13 Ind Gas 930 (935) : 1912 Pun Re No. 1, Fatma v. Mt. Imtazijan, 

(1909) 2 Ind Gas 118 (121) : 31 All 429, Girraj Singh v. liaghubir Kunwar. 

Note 12 

1. (1925) AIR 1925 Mad 885 (886) : 88 I. G. 557, Auryayrahhakara v. Gumudu, 

(1933) AIR 1933 P C 63 (65) : 142 Ind Gas 7 : 54 ‘a 11 1067 : GO Ind App 13 
(P C), Hansraj Quyta v. Dehra Dun Mussorie Electric Tramway Co. 

(1923) AIR 1923 P G 189 (191) : 50 Ind App 239 : 50 Cal 929 : 74 Ind Gas 
499 (P G), Ananda Mohan v. Gour Mohan. (Where such transactions 
are void as forbidden by law, time would begin to run from the date of 
the payment itself as everybody must be deemed to know the law.) 

(1915) AIR 1915 Bom 102 (104) : 39 Bom 358 : 28 Ind Gas 442, J averbhai 
V. Gordhan. (Mortgage void under Bombay Bhagdari Act of 1862.) 

(1915) AIR 1915 Gal 579 (583) : 29 Ind Gas 429, J agannaih v. Giridhari. 

(1930) AIR 1930 All 771 (775) : 124 1. G. 185 : 52 All 604, Md. Siddiq v. Md. Nuh. 

(1932) AIR 1932 Bom 36 (38) : 55 Bom 565 : 134 Ind Gas 1157, liatanbai v. 
Ghashiram. 

(1938) AIR 1933 Lah 581 (582) : 145 I. C. 186, Milkha Singh v. Faml Din. 

(1919) AIR 1919 Gal 116 (117) : 49 Ind Gas 258, Mahamed Ayub v. Elahi 
Baksh. (Suit by lessee for refund of premium by him on lessor (defen- 
dant) failing to put lessee in possession of a portion of the leased laud.) 

(1937) AIR1937 0udh 286(287); 1661.0.705, Gobind Prasad v. Hasan Shah. 

(1925) AIR 1925 Nag 130 (131) : 81 Ind Gas 873, Omrao v. Ramadhar. 

(1930) AIR 1930 All 785 (785) : 128 Ind Gas 767, Bagesivar v. Bikramjit. 

(1916) AIR 1916 Bom 318 (319) : 40 Bom 614 : 36 Ind Gas 564, Bai Diwali 
V. Umcdbhai. 

(1918) AIR 1918 Lah 249 (249) : 46 Ind Gas 26 : 1918 Pun Rc No 44, Buta 
Ram V. Gurdas. (Vendor having no title to land sold — Sale void ab 
initio — Suit for refund of purchase money is under this Article.) 

(1915) AIR 1915 All 107 (109) : 27 I. G. 733, Mt, Mtmni v. Madan Gopal. 

(1915) AIR 1915 All 339 (340) : 30 I. C. 410, Janak Singh v. Walidad Khan. 

(1910) 8 Ind Gas 1087 (1087) : 35 Mad 39, Basivireddy v. Nagamma. 

(1906) 29 Mad 363 (358), Mammikutti v. Puzhakkal Edom. 

(1887) 1887 Pun Re No. 50 p. 107, Badha Kishan v. Sirdar Ishar Singh. 

(Sale of occupancy rights — Sale set aside — Suit for refund of purchase 
money is suit for money had and received.) 

(1882) 1882 Pun Re No. 194 p. 563, Ganga Bam v. Baldewa. (Suit for 
money paid on unlawful agreement which has not been carried out.) 

(1901) 26 Bom 593 (598) : 3 Bom L R 190, Ardeshir Kavasji v. Vajesang. 

(1892) 19 Gal 123 (126) : 18 Ind App 158 : 6 Sar 91 (P G), Hanuman Kamat 
V. Hanunian Mandii/r^ {fiut in the circumstances of this case, their 
Lordships held that tll»*iponsideration had not failed from the begin- 
ning but only afterwards and that therefore Article 97 applied.) 

(1888) 15 Cal 51 (53), Hanuman Kamat v. Hanumau Mandur. 

(1912) 16 Ind Gas 33 (38) (All), Baij Nath Das v. Salig Bam. 
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wholly void ah initio, a suit by the purchaser for the return of the 
purchase money will fall within this Article.^^ But in exceptional 
circumstances the date of the discovery of the agreement being void 
may be later than the agreement itself and in such cases, therefore, 
as the cause of action for the recovery of the money will accrue under 
Section 65 of the Contract Act after the agreement and the payment 
of the money under it, this Article will not apply on the principles 
discussed in Section 9 Note 8, a7itef‘ 

13. Suit for money paid on an existing consideration vhioh 
afterwards fails. — Where a suit is brought for money paid on an 
existing consideration which afterwards fails, the money cannot be 
said to have been received by the defendant for the use of the plaintiff 
at the time of the receipt of the money. Hence, this Article cannot 
apply to such a suit. Article 97 is applicable to such suits. ^ Thus, 
whore, under a contract to sell property, a sum of money is paid by 
the intending transferee as earnest money bub the vendor refuses or 
fails to perform the contract and a suit for specific performance is 
also dismissed, a suit for the refund of the earnest money will not be 

(1918) A I R 1918 Oudh 348 (355) : 47 Ind Oas 214, Bar Nath Kuar v. 
Indr a Bahadur Singh. 

la (1892) 19 Cal 128 (126) : 18 Iml App 1.58 : 6 Sar 91 (P C), Hanuman Kamat 
V. Hamiman Mafidur, (On appeal from 15 Cal 51 (53). But in this 
case the Privy Council held that the transfer was not void but only 
voidable by the transferor’s coparceners and hence there was no 
failure, of consideration until the plaintiff tried and failed to obtain 
possession and that Article 97 applied.) 

2. (1922) AIR 1922 P C 403 (405) : 71 Ind Cas 629 : 50 Ind App 69 : 45 All 
179 : 26 Oudh Cas 223 (P C), Hamath Kuar v. Indar Bahadur 
Singh. (Money paid under a transfer of a spes mccessionis by Hindu 
reversioner — Transfer held void — Suit by purchaser for refund of 
purchase money — Held that such suit lay under Section 65 of the 
Contract Act and the limitation ran from the date when the transfer 
was discovered to void.) 

(1925) AIR 1925 Oudh 212 (214, 215) : 80 I. C. S55, Bam Nath v. Damodar. 

Note 13 

1. (1932) AIR 1932 Lah 382 (383) : 13 Lah 188 : 137 Ind Cas 828, Lai Ditla v. 
Dost Mohamad. 

(1925) A I R 1925 Mad 749 (750) : 86 I. C. 755, Venkarma v. Appalaswami. 

(1915) AIR 1915 Mad 708 (710) : 38 Mad 887 : 23 Ind Cas 570, Suhharaya 
Reddiar v. Bajagopala Beddiar. 

(1920) A I R 1920 Lah 855 (357) : 55 Ind Gas 413, Bam Nath v. Sundar Das. 

(1918) AIR 1918 Nag 264 (268) : 47 Ind Cas 886, Dharam Chand v. Gorelal 
Mukayilal. (It is only where a sale is void ah initio that Article 62 
can apply to a suit by vendee for refund of the purchase money. If, 
however, the vendee has actually obtained and hold possession of 
the property, Article 97 may be aj^plied even if the sale turns out to 
be void ah initio.) 

(1920) AIR 1920 Nag 94 (95) : 55 Ind Cas 93, Premsukk Das v. Naindeo, 
(A selling land to B and undertaking liability if B's title was infringed 
— B obtaining xjossession, but dispossessed subsequently in suit by C — 
Court holding that B got no title by purchase from A — Suit by B to 
recover from A purchase money and interest is governed by Article 97 
and not by Article 62.) 

(1888) 1883 Bom P J 56, Lingapa IlegdeM Vykunth Naih, 

(1895) 18 Mad 173 (174) : 5 Mad L Jour 32, V enkatanarasimlmUi v,Perama» 

(1913) 21 lud Cas 581 (582) (Oudh), Debi Prasad v. Sheo Narain. 

(1913) 20 I. C. 254 (255) : 37 Bom 538, N arsing Shivbaks v. Pachu BamhaJes, 
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governed by this Article but will come under Article 97.^ 

ii. Suit for money paid under mistake. — A suit for money 
paid under a mistake is a suit for money received by the defendant 
for the use of the plaintiff,^ But such a suit will be governed by 
Article 96 and not this Article.^ The reason is that Article 96 
will keep alive the cause of action for a longer time than Article 62^ 
and it is a general principle that where a suit can come within two 
or more provisions of the law of limitation, and neither of them can 
be said to be more specific than the other, that which keeps alive 
rather than that which bars the right to sue should, as a general 
rule, be applied. (See Preamble, Note 24, ante.) The Madras High 
Court, however, has taken the view that Article 96 is more specific 
than Article 62 and as such is to be preferred to Article 62. 

15. Suit for money obtained by fraud. — Article 95 only 
applies to cases where the fraud has been practised on the plaintiff 
himself and will not ai)ply where the fraud has been x>ractised on 
a third jiarty (see Notes to Article 95, infra). Hence, where the 
defendant, by means of fraud practised on a third party having 
plaintiff’s money in his ])Ossession, obtains from such third party 
such money, a suit by the plaintiff against the defendant for the 
recovery of the money will not be governed by x\rticle 95. Such 
a suit will come under this Article.^ 

16. Suit for legacy. — Whore the plaintiff* was entitled under 
the terms of a will to receive a certain amount as maintenance from 
the income of certain x'>i’op<3i'ties in the hands of the defendant, it 
was held in the undermentioned case^ that a suit for such amount 
was one for a legacy within Article 123 and was not governed by 
this Article. 

17. Suit for money deposited. — Where A deposits money 
with J5 on terms that the latter should return to A an equivalent 

(1923) AIR 1923 All 321 (321) ; 72 Ind Cas 8G : 45 All 3-78, Munni Bah^i v. 
Koer Kajnta Singh. 

2. (1918) AIR 1918 Mad 645 (645) : 40 Ind Cas 893, Kotinagiilu v. Anakayya. 

Note 14 

1. (1925) AIR 1925 Mad 1255 (1256, 1257) : 48 Mad 925 : 91 Ind Caa 151, 

F. Baniiah d Co. v. T. 11. Sadasiva Mudaliar. 

2. (1925) AIR 1925 Pat 765 (767, 768) : 4 Pat 448 : 93 Iiid Cas 129, Tofa Lai 

Das V. Syed Momuddin Mirza. 

(1925) AIR 1925 Mad 1255 (1256, 1257) : 48 Mad 925 : 91 Ind Cas 151, 
P. Rarniah d Co. v. T. R. Sadasiva Mudaliar. 

3. (1925) AIR 1925 Pat 765 (767, 768) : 4 Pat 448 : 93 Ind Cas 129, Tofa Lai 

Das V. Syed Moinuddin Mirsta, 

4. (1925) AIR 1925 Mad 1255 (1256, 1257) : 48 Mad 925 ; 91 Ind Cas 151, 

P. Rarniah d Co. v. T. R. Sadasiva Mudaliar. 

Note IS 

1. (1877) 2 Cal 393 (395), Eaghupioni Audhicary v. Nilmoni Singh Deo. 

(1902) 25 Mad 396 (398), Sriramulu v. Chimia Venkatasavii. 

Note 16 

1. (1931) AIR 1931 Cal 670(671): lZ2l.C.68i,Haricharanv. Kama! Kumari, 
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sum of money, B does not receive the money for A's use. The reason 
is that in such cases, B becomes the otoner of the money as soon as 
it is received and is only subject to the liability of returning an 
equivalent sum of money to A, Hence, a suit for recovery of the 
deposit by A is not one for money received by the defendant for the 
use of the plaintiff.^ 

18. Suit for recovery of money paid under judgment. 

Where the suit is for money paid under a decree which is afterwards 
set aside (in cases where such suit is maintainable), there is a 
conflict of decisions as to the applicability of this Article to the suit. 
According to one view, this Article does not apply to such suits, the 
reason being that in such cases the money is not payable to the 
plaintiff immediately on its receipt by the defendant but it becomes 
payable only on the reversal of the judgment.^ Some decisions, 
however, hold that this Article applies to such suits as being suits 
for money received by the defendant for the use of the plaintiff’.^ 
Unless a decree under which the money is paid is reversed or 
superseded, no suit will lie for the recovery of such money on the 
ground that the person to whom it was paid was not entitled to it.‘^ 
But, where the decree has been passed xvithout jtirisdiction, a suit 
will lie for the recovery of the money paid under such decree and 

such suit will be governed by this Article.^ 

___ 

1. (1919) AIK 1919 All 351 (353) : 52 Ind Gas 25, Lakshmi Ram v. Hari Ram» 
(1913) 19 Itid Gas 3 (5) (Mad), Thangasivami Thevan v. Rajaram Naicht, 

Note 18 

1. (1889) 13 Mad 437 (442), Naraifana v. Narayana. 

(1923) A 1 K 1923 Nag 94 (94) : 71 liid Gas 42, Laxman v. Bishram. 

(1890) 5 CPLK 9 (12), Okasiram v. Dhanraj. (Money of A, a common judgment- 
debtor of B and C — Money paid to B under decree — Decree reversed in 
aiDpcal and C clainiing monev — Art. 120 and not Art. 62 applies.) 
(1886) 8 All 273 (2irj) : 1886 All W N 95, Koji Ram v. Ishar Das. 

[See also (1892) 15 Mad 382 (383), Krishnan v. Perachan. (Attach*, 
ment of land in execution of decree removed at instance of 
third party — Land acquired by Government and compensation 
paid to third party — Decree-holder obtaining decree declaring 
that land was liable to attachment — Suit by person claiming 
under decree-holder for the compensation money is not governed 
by this Article.)] 

2. (1917) AIR 1917 All 276 (278, 279, 280) : 39 All 322 : 39 Ind Gas 532, Ram 

Narain v. Brij Banlzey Lai. 

(1912) 17 Ind Gas 311 (315) : 1913 Pun Rc No. 36, Chand Mai v. San$ar 
Chand. (Gertain Government Promissory Notes were attached in 
execution of a decree against A — B objected on the ground that the 
notes belonged to him — Objection overruled — Claim suit by B decreed 
iu his favour — In meanwhile G, A's l)enamidar receiving interest on 
the G. P. Notes — B, on his success iu his claim suit, suing C for such 
money — Suit is for money had and received and this Article applies.) 

3. (1937) AIR 1937 All 481 (486', 495) : 170 Ind Gas 657 : I L R 1937 All 628, 

XJhaid Ullah Khan v, Abdul J alii Khan. 

(1915) AIR 1915 Cal 579 (583) : 29 Ind Gas 429,Jagannath Marwari v. Oiri- 
dhari Singha. (Rent decree — Money xmid under — Suit for refund of, on 
ground of lessor having no title to lease and lessee not getting any 
title under lease — Suit not maintainable, the moneys being money® 
paid by compulsion of legal proceedings.) 

4. (1876) 1 All 333 (335) (F B), Ram Kishan v. Bhawani Das. 
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A obtained a decree against B for rent at an enhanced rate and 
the decree was subsequently reversed on appeal. But, in the mean- 
while, A obtained other decrees against B for rent at the enhanced 
rate on the basis of the original decree abovemen tioned, and rent 
under such decrees was received by A, On the reversal of the basic 
decree, a suit was filed for the recovery of the excess rent paid by 
B. It was held that the suit was governed by Article 120 and not 
this Article.''’ 

19. Suit by auction purchaser for refund of purchase 
money on its being found that the judgment-debtor had 
no saleable interest in the property. — A suit by an auction 
purchaser for refund of purchase money on its being found that 
the judgment- debtor had no saleable interest in the property sold, 
is governed (assuming that such a suit lies) by this Article as being 
a suit for money received by the defendant for the use of the 
plaintiff.^ (As to the maintainability of such a suit, see Authors' 
Civil Procedure Code, Second Edition, Order 21 Buies 91 and 93 and 
the Notes thereunder.) The undermentioned cases*^ decided under 
tlio Code of 1882 hold that the suit was not governed by this Article 
under which time begins to run fi’om the date when the defendant 
receives the money but that limitation ran from the time when it was 
found that the judgment-debtor had no saleable interest in the 
property. But these decisions are distinguishable on the ground that 
under Section 315 of the Code of 1882 the right to claim refund 
of piirchase-rnonoy accrued to the auction -purchaser only on its 
being foimd that the judgment-debtor had no saleable interest. 

20. Sale of patni taluk for arrears of rent, set aside — 
Suit by auction purchaser for refund of purchase money.— 

A patni taluk was sold for arrears of rent under the Bengal Begula- 
tion 8 of 1819. The sale was then reversed under Section 14 of the 
Begulation. The [mrchaser was a party to the proceedings in which 
the sale was reversed but was given no indemnity under Section 14. 
He then sued the zamindar for refund of the purchase money. 
It was held that having regard to the peculiar character of a sale 

5. (1878) 2 Cal L R 354 (355), KciH Chiirii Dutt v. Jogesh Chunder Duit. 

Note 19 

1. (1935) AIR 1935 Mad 354 (355) : 159 I. C. 750, Sivarama v. Secy, of State, 

(1937) AIR 1937 Oudh 286 (287): 166 I. C. 705, Gobind Prasad v. Hasan Shah. 

(1909) 2 Ind Cas 559 (561) : 37 Cal 67, Bam Kumar v. Bam Gour Shaha. 

(1881) 1881 All W N 125 (125), Kisho-ri Lai v. Ghansharn. 

[See (1911) 10 lud Cas 716 (717) : 14 Oudh Case 74, Jot Singh v. 
Asnad Ali Khan. (Where the case is not one of existing pro- 
perty being sold to which the judgment-debtor is found to have 
had no title or a defective title, but is one of non-(?xistent 
property being sold, the suit for recovery of the price is 
governed by Article 62.)] 

2, (1892) 16 Mad 361 (362) : 3 Mad L Jour 134, Nilakanta v. Imam Sahib. 

^910) 6 Ind Cas 291 (291) (Mad), Pichu Ayyar v. Palaniapya Chettiar. 

(1913) 19 I. C. 986 (988) : 35 All 419, Sidheswari Prasad v. Mayanand. Gir, 

(1912) 17 Ind Cas 487 (441) (Mad), Mohideen Ibrahim v. Meera Levvai, 
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under the Eegulation, the suit was not for money paid on an existing 
consideration which afterwards failed but came more nearly within 
the description of a suit for money had and received by the defendant 
for the use of the plaintiff.^ 

21. Suit for surplus sale proceeds on revenue sale. — 4 

purchased certain land, and subsequently, it was sold for arrears 
of Government revenue. The surplus sale proceeds remaining after 
satisfaction of the arrears were paid to B who was the original owner 
of the land and who continued to be recorded in the Collector’s 
registers as the proprietor. It was held that B received the money for 
the use of A and that a suit by A against B for the recovery of the 
money was governed by this Article.^ 

A mortgaged i)roperty was sold for arrears of revenue and the 
sur|)lus sale proceeds were withdrawn by the mortgagor. A suit by 
the mortgagee to recover the mortgage money out of the sale proceeds 
w^as held to be governed by Article 132 and not this Article. The 
reason given was that such a suit was one to enforce the lien which 
was transferred under Section 73 of the Transfer of Property Act 
(before the amendment of 1929) to the surplus sale proceeds.^ 

22. Suit for compensation money paid in land acquisition 
proceedings. — Where the plaintiff is entitled to receive the com- 
pensation money paid in land acquisition proceedings but the money 
is received by the defendant, a suit by the idaintiff for the recovery 
of the money from the defendant will be a suit for money received 
by the latter for the use of the plaintiff and will be governed by this 
Article.^ The contrary view taken in the undermentioned cases^ is 
not correct. 


Note 20 

1. (1918) AIR 1918 P 0 151 (152) : 46 Cal 670 ; 46 Ind App 52 : 50 Ind Cas 
444 (P C), J uscurn Bold v. PirfMchand Lai Choivdhury. 

Note 21 

1. (1936) AIR 1936 Pat 370 (371) : 15 Pat 433 : 161 Ind Cas 171, Bhagwat 

- ' Saran Singh v. Bai Kishunji. 

(1916) AIR 1916 Pat 54 (56) : 37 Ind Cas 30, Harihar Misser v. Syed Md. 
(1912) 17 Ind Cas 351 (352) (Cal), Lachyni Narain v. Dhamilcdhari Prosad. 

2. (1900) 27 Cal 180 (184), Kamala Kant Sen v. Abul Barkat. 

Note 22 

1. (1897) 3 Cal W N 202 (204:) ^ Khetter Krista v.Dinendra Narain. (Suit against 

the tenant by the landlord to recover his share of compenBation money 
awarded by Government and withdrawn by the tenant who falsely 
represented himself to be the real owner, falls under Art. 62 or Art. 120.) 
(1881) 1881 All W N 41 (41), Abul Hasan v. Chiranji, (Compensation for 
mortgaged land paid to the mortgagee — Suit for recovery of amount.) 

2. (1879) 5 Gal 597 (601) : 5 Cal L R 45, Nund Lall Bose v. Meer Aboo Maho- 

mad. (Compensation money lying in Collectorate — Defendant taking 
out ^ the money as the mokurraridar of the lands — Plaintiff after 
setting aside the inokurrari lease which had been improperly granted 
by his deceased aunt, suing to recover the money so received by the 
defendant — Held that Article 120 would apply and not Article 62» 
Dissented from in 32 Cal 527 (529).) 

(1935) AIR 1936 Pat 42 (43), Soma Singh v. Jaigobind. (Land acquired 
by Government and money paid to person apparently entitle for 
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23. Suit to recover tax etc., illegally collected. — Where a 
tax or Bimilar sum is illegally collected, a suit to recover the sum 
so paid would be a suit for money received by the defendant for 
the use of the plaintiff. To such a suit, ordinarily, this Article would 
apply. ^ But where the case comes within Article 16 , the latter 
Article, being a special Article, would govern the case.^ 

A certain amount was fixed as a contribution to be made by the 
plaintiff to the defendant, the holder of a certain office, under a 
certain statute, and on his making default in the payment the 
amount was recovered from the plaintiff’ by the Collector by sale 
of the plaintiff’s moveable property, and paid to the defendant. 
Subsequently, the amount payable by the plaintiff’ was reduced 
by the higher authorities to whom the plaintiff had appealed. The 
plaintiff thereupon sued the defendant for the recovery of the excess 
amount recovered from him. It was held that the suit was for 
money received by the defendant for the use of the plaintiff and 
was governed by this Article.^ 

24. Suit against benamidar receiving money belonging to 
real owner. — Where A is the benamidar of B and, as such, 
receives the money due to a suit by B against A for the recovery 
of the money will be a suit for the money received by the defendant 

same — Suit by person having interest in land for money paid by 
Government is governed by Art. 120 and not by Art. 17 or Art. 62.) 

(1919) AIR 1919 Oudh 26 (26) : 22 Oudh Gas 342 : 54 Ind Gas 535, Ladli 
Prasad v. Nimm-ud-dm Khan. 

Note 23 

1. (1932) 1932 Mad W N 1089 (1090), Taluh Boards Devacotia v .Ckokkalingam. 

(Suit for the refund of money illegally collected as profession tax.) 

(1896) 24 Gal 163 (165), TJewan Boy v. Sundar Tewary, (Suit for money paid 
to redeem a distress is on same footing as other suits where defendant 
has received money which in justice and equity belongs to plaintiff.) 

(1921) AIR 1921 Gal 596 (596) : 64 Ind Gas 315, Janaki Nath v. Be joy 
Ghand. (Rent paid by purchaser of patni at sale for arrears — Suit for 
return of rout on sale Ixiing set aside is governed by this Article.) 

(1920) AIR 1920 Cal 466 (467) : 58 Ind Gas 741, Bejoy Chand Mahtah v. 
Tinkari Banerjee. (Do.) 

(1934) AIR 1934 Oudh 158 (160) : 9 Luck 577: 148 Ind Gas 448, Kathiaimr 
d Ahvtedabad Banking Corporation Ltd. v. Bam Charan. (Suit for 
recovery of money voluntarily paid to Official Liquidator to save pro- 
perty wrongly attached and for damages.) 

(1910) 6 Ind Gas 664 (655) (Lah), Fazal-ud-din v, Mt. Zainah. (Money paid 
by plaintiff, though not due, to avoid Court sale of his property — 
Suit to recover money is not governed by this Article as money is not 
received for plaintiff’s use — Submitted this view is not correct.) 

(1901) 25 Mad 548 (552), Narayanaswami Beddi v. Osuru Beddi. 

(1924) AIR 1924 Sind 87 (88) : 17 Sind L R 82 : 80 Ind Gas 955, Hotkhan 
Sherkhan v. Pahlumal Ukermal. 

(1910) 6 Ind Gas 401 (403) : 32 All 491, Bajputana Malwa Bailway Co- 
operative Stores Ltd, v. Ajmer e Municipal Board. (Such a suit is not 
one for damages.) 

2. (1920) AIR 1920 Mad 948 (956) : 69 Ind Gas 98 (S B), Secretary of State v. 

Zamindarani of Vegayammapeta Estate. 

3. (1887) 10 Bom 666 (669), Ladji Naik v. Musabi, 
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for the use of the plaintiff and will be governed by this Article.^ 
The above rule will also apply to cases where a mortgage bond stands 
in the name of a benamidar and the henamidar receives the money 
due on the bond.*^ In the undermentioned case,^ however, it was 
held that a suit against a benamidar mortgagee for the recovery 
of the mortgage money which had been received by the benamidar 
was a suit to enforce the payment of money charged on immovable 
property and hence was governed by Article 132 and not this 
Article. It is submitted that the decision is not correct, 

26, Suit by ward against guardian. — It has been held by 
the Chief Court of the Punjab that a suit by a ward against the 
guardian for specific sums received by the latter is governed by this 
Article,^ But in the undermentioned case‘^ it has been hold by the 
same Court that though in form the suit was one for specific sums 
alleged to be received by the defendant, yet, in substance, the suit 
was one for accounts and hence this Article was not applicable to 
the suit. 

26. Suit for refund of assets wrongly paid to defendant 
under Section 73 of the Civil Procedure Code. — A suit under 
sub-section 2 of Section 73 of the Civil Procedure Code for refund 
of money wrongly paid to the defendant by an executing Court 
engaged in the rateable distribution of the assets of a judgment- 
debtor is one under this Article.^ 

27. Suit for money wrongly attached. — Where money is 
wrongly attached in execution of a decree and paid over to the 
decree- holder, a suit by the owner of the money against the decree- 
holder for the recovery of the money is one under this Article.^ 

Note 24 

1. (1907) 30 Mad 298 (299) : 17 Mad L Jour 224 : 2 Mad L Tim 332, Suhhanna 

Batta V. Kunhyanna Batta. (Suit against benamidar for recovering 
rent received by him.) 

(1903) 25 All 62 (64) : 1902 All W N 185, Sundar Lai v. Fakir Chand. (Suit 
by beneficiary against a V)enarnidar in whose name a bond stood.) 

2. (1916) AIR 1916 Mad 524 (525) : 28 I. C, 495, Narayanan v. llangaswanii. 

3. (1909) 1 Ind Gas 732 (734) : 1909 Pun Re No. 37, Sham Lai v. Johrimal. 

Note 25 

1. (1883) 1883 Pun Re No. 56 page 172, Surjan Singh v. Charan Das. 

2. (1891) 1891 Pun Re No. 84 page 418, Sher Ali v. Khwaja Muhaynmad. 

Note 26 

1. (1915) AIR 1915 Mad 405 (406, 407) : 39 Mad 62 : 26 Ind Gas 219, Baiznath 
Lala V. Ramadoss. 

(1890) 15 Bom 438 (441), Vishfiu Bhikaji v. Achut J agannath Qhate> 

[But see (1935) AIR 1935 Lah 642 (643) ; 159 Ind Gas 608, Ishar 
Das y. Panna Lai. (In this case the suit was treated as one to 
set aside an order in claim proceedings under 0. 21 R. 63, C. PO.)] 

Note 27 

1. (1916) AIR 1916 All .335 (335) : 38 All 676 ; 35 Ind Gas 86, Niadar Singh 
V. Mt. Ganda Dei. 

(1914) AIR 1914 Mad 126 (128) : 38 Mad 972 : 22 Ind Gas 870 (P BK 
Yellammal v, Ayyayya Naik. 
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28. Suit to recover over-payment. — Where A owes a certain 
sum of money to B but overpays the amount, a suit by him for 
recovery of the excess amount paid is a suit for money received 
by him for the use of the plaintiff and is governed by this Article.^ 

29. Suit against person receiving offerings for shrine. — A 

suit on behalf of a shrine for the recovery of money received by the 
flefendant as offerings for the shrine is one under this Article.^ 

30. Suit for haqq-i-chaharam. — A suit for “ haqqA-chaka- 
ram'" (one-fourth of the purchase money due to the lu’oprietor of 
a mohalla on the sale of a house situated in it) based on custom has 
been held not to be governed by this Article.^ The reason given is 
that the right claimed in such a suit is based on custom, whereas 
the suit contemplated by this Article is based on implied contract. 
It has been seen in Note 2 ante that such a view as to the suits 
contemplated by this Article is not correct. 

(1922) AIR 1922 Mud 189 (191) : 45 Mad 70 : 69 Ind Cas 326, Official 
Beceiver South Malabar v. V eeraraghaxmn Pattar, 

(1881) 4 All 6 (8) : 1881 All W N 96, Lachman Persad v. Chamrni Lai. 
(Money belonging to A was wrongly attached in execution of a decree 
obtained by B against C and it was thereafter withdrawn by the decree- 
holder B: Held that A's suit against B to recover the money was one 
for money had and received for plaintiff’s use.) 

Note 28 

1. (1875) 25 Suth W R 415 (410), Radha Nath Bose v. Bama Char an Mocker jee. 

(Contract between plaintiff and defendant that defendant should 
purchase dwelling house bonaini on account of plaintiff, and re-convey 
it to plaintiff on his paying up in instalmefits a certain sum of money 
with interest; and plaintiff, seven years after his last pay moot, sued to 
recover some payments which he had made in excess of his agree- 
ment.) 

(1914) AIR 1914 Lah 29 (31) : 22 Ind Cas 592, Roman Catholic Mission 
Raivalpindi v. Sundar Singh. {Suit for the recovery of over-pa 3 micnts 
made to a building contractor.) 

[See (1928) AIR 1928 Nag 256 (256) : 112 Ind Cas 126, Lai Singh v. 
Jiwan Ram. (Fields given to defendant in order to satisfy a 
debt duo to him — Implied ]3roinisc to pay surplus profit to plain- 
tiff — Suit for profit would be within Article 62.)] 

Note 29 

1. (1925) AIR 1925 Mad 1188 (1190) : 89 Ind Cas 933, Sethu Boo v. Seeiha. 
lakshmi Amtnal. 

(1926) AIR 1926 Lah 228 (228) ; 92 Ind Cas 731, Nihal Singh v. Secretary, 
Gurudwara Guru Tegh Bahadur. 

(1928) AIR 1928 All 131 (135, 136) : 50 All 265 : 108 Iiid Cas 452, Jaishth 
Madho V. Gataskram Narainji. 

Note 30 

1- (1879) 2 All 358 (360), Kiratha Chand v. Ganesh Prasad. 

(1896) 18 All 480 (432) ; 1896 All W N 140, Sham Chand v. Bahadur 
Upadhia. (Following 1 AU 444 (F B) and 2 All 358.)i 

[But .ee (1893) 1893 All W H 65 (66), Baghunath Prasad v. Girdhari.] 


Article 62 
Notes 
28—30 
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1262 Money beceived by defendant fob plaintiff’s use 
31. Other illustratiye cases* — See the undermentioned eases.^ 

Note 31 

1. (1884) 8 Bom 234 (238), Morbhat Purohit v. Gangadhar Karkare. (Sums 
due to plaintiff out of collections from the village should be regarded 
as money received to his use or else payable on a contract.) 

(1921) AIR 1921 Mad 362 (363) : 44 Mad 823 : 62 Ind Oas 742, Tarabchand 
V. M, cf: S. M. Ry. Co. (Where the Railway Company has sold the 
goods in exercise of the powers conferred by Section 56 of the Railways 
Act, a suit by the consignor to recover the .surplus sale proceeds from 
the Railway Company is governed by Article 62.) 

(1927) AIR 1927 All 710 (710, 711) : 104 Ind Cas 419 : 50 All 111, Mahhuh 
Ah V. Mohammad Husain. (A had a decree against B — B paid 
certain sums under decree and applied for certificate of satisfaction — 
A resisted and eventually the application was rejected — Then B sued 
for recovery of the money. Held the suit lay. The cause of action 
was one for money received by defendant for plaintiff’s uso.) 

(1871) 8 Bom H C R A C.107 (110), Rangoha Naik v. Collector of Ratnagiri. 
(Wherc3 a Collector in the year 1854 emifioyed certain karkuns to assist 
a deshmukh in the performance of his duty, deducting the amount of 
their pay from the deshrnukhi watan, but failed to show that the 
employment of such karkuns was necessary, it was hold that the 
deshmukh was entitled to rc^cover the amount so deducted from his 
watan, as money received by the defendant for the use of the plaintiffs.) 

(1870) 13 Suth W R 150 (151) : 4 Bong L R App 68, Abhaya Churn Diitt v. 
Haro Chandra Das Banik. (Defendant who was a batwara ameeii 
employed by the Collector, drew from the public treasury a sum of 
money to pay the establishment, but failed to pay the plaintiff who 
was a rnohurir under him. Suit against the ameen for recovery of his 
salary is governed by this Article.) 

(1907) 17 Mad L Jour 143 (144), Nataraja Desikar v. Veerabadran Chetiy. 
(Suit lies to recover money paid to witness for batta and travelling 
ex{)enses, if he does not attend in pursuance of a summons served on 
him as money had and received.) 

(1923) AIR 1923 Bom 165 (160) : 67 Ind Cas 761, Bayik of Bombay v. 
Fazulbhoy Ebrahim. (Bank holding Government paper held in trust 
for plaintiff of which trust it had constructive notice — Bank selling it 
and parting with sale proceeds — Suit against bank for recovery of the 
sale proceeds with interc.st — Suit is either one for conversion (Article 
48) or for money had and received to the plaintiff’s use.) 

(1927) A I R 1927 All 161 (162) : 49 All 520 : 101 Ind Gas 224 (P B). U'p’per 
India Rice Mills, Lid. v. Jaunpur Sugar Factory, Ltd. (Same agent 
for two principals — Money belonging to one lout by the agent to the 
other — Liability of the other to repay the loan is for money had and 
received.) 

(1911) 10 Ind Cas 730 (731) : 33 All 450, Mahdi Hussain v. Sukh Chand. 
(iMoney deposited in Court in usnm jus habentis and withdrawn by a 
person not entitled to it may properly be held to be received for the 
use of the person entitled.) 

(1907) 30 Mad 459 (460): 17 Mad L Jour 452, Shanmuga Vela Filial 

Govinda Swaniy. (Suit by an assignor for recovery of money received 
by assignee of mortgage bond from the mortgagor under an assign- 
ment ah initio void is a suit for “money had and received** and 
governed by Article 62.) 

(1920) AIR 1920 Mad 742 (744) : 43 Mad 803 : 60 Ind Cas 255, HeeUmam 
Patnaik v. Siikaduva Behara. (Where, after having assigned 
mortgage by an unregistered document (which though it could not 
affect the mortgaged property- would pass the debt), the mortgage 
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32. Starting point of limitation. — Limitation begins to run Article 62 

under this Article from the time when the money is received by the Note 32 

defendant.^ But where, by the fraud of the defendant the plaintiff 

has been kept from the knowledge of the fact that the defendant has 

received the money, time will begin to run, under Section 18 of the 

Act, from the date when the fraud first becomes known to the 

plaintiff.^ 

received the mortgage money from the mortgagor in fraud of the 
rights of the assignee, the latter’s suit against the assignor to recover 
the money would be governed b)* Article 62.) 

(1914) AIR 1914 Mad 572 (576) : 37 Mad 381 : 14 Ind Gas 254, Sankiinni 
Menon v. Govinda Me^ion. (Money belonging to Malabar tarwad 
received by junior member is money received by him for the use of the 
karuavanas rexjresenting the tarwad and suit by karnavan for recovery 
of such mone}" falls under this Article.) 

(1904) 1 A. L. J. 422 (423), MukJUa Pd. v. Gajraj. (Suit for recovery of a sum 
of money kept in dex) 08 it with a particular person is governed by Art. 62.) 

(1922) AIR 1922 Cal 157 (158) : 49 Cal 886 : 68 Ind Gas 94 (F B), Biman 
Chandra Datta v. Promotho Nath Ghose. (Where the defendant had 
drawn out a sum of money which had been invested in a V)ank 
through him, and which belonged to a deceased lady whose heir-at- 
law was the pjlaintiS and defendant had appropriated it, a suit to 
recover the amount from the defendant is governed by Article 62.) 

(1879) 2 All 354 (355), Bhawani Kuar v. Hihhi Ham, (When the auction- 
purchaser at an execution sale of a decree for money realizes the 
amount of such decree, and, on such sale being set aside, the holder of 
the decree sues the auction-imrehaser for the recovery of the money 
realized by him under the decree, the suit is not one for damages but 
is one for money [)ayable by the defendant to the ^daintiff for money 
received by the defendant for the plaintiff’s use.) 

(1876) 1 Bom 295 (300), Abdul Karim v. Manji Hansraj. (Where defendant 
wrongfully obtains plaintiff’s money from a third i)arty, plaintiff’s 
debtor, suit for rocovory of money is governed by this Article.) 

(1914) AIR 1914 Lah 242 (245) : 23 Ind Gas 445, ilirpa Bam v. J aichand, 

(Where a certain jahgir was leased out and the lessee continued to 
collect the rents oven after the lease was put an end to, a suit by 
the lessor to recover from the lessee the amounts so recovered was 
governed by Article 62.) 

(1911) 11 Ind Gas 145 (151) : 33 All 708, Bhagwandas v. Karam Jlusain, 

(Properties of A and B mortgaged to secure same debt — A's pro£)erty 
sold and entire proceeds appropriated for debt — B's proxierty sold and 
portion ajjpropriated to make uj) the balance of the mortgage debt 
remaining — A’s j)roperfcy having x)aid more than its proportional 
share of the debt, A suing B for a share in the sur^^lus sale proceeds 
of latter’s propert}' — Suit is governed by this Article.) 

Note 32 

1. (1922) AIR 1922 P C 403 (405) : 71 Ind Gas 629 : 50 Ind App 69 : 45 All 

179 : 26 Oudh Gas 223 (P C), Hamath Kuar v , Indar Bahadur Singh. 

(1925) AIR 1926 Cal 67 (72) : 83 Ind Gas 110, Niranha Cha7idra v. Ahil. 

(1920) AIR 1920 Cal 466 (467) : 58 Ind Gas 741, Bejoy Chand v. Tinkari. 

(1923) AIR 1923 Mad 392 (395) : 74 I.C. 416, Gopala Iyengar w.Mummachi. 

[But see (1926) AIR 1926 Mad 615 (619) : 94 Ind Gas 515 : 49 Mad 
468 (F B), Venkata Gurunadha Bama Seshayya v. Treepoori- 
sundari Cotton Press^ Bezwada. (Observation in this case that 
where plaintiff is not aware of the receipt of money by the 
defendant, time will run from the date when he becomes so 
aware is, it is submitted, not correct.)] 

2 . ( 1918 ) AIR 1918 Mad 288 ( 290 ) ; 43 I 0 626 : 41 Mad mH.Pankuv.Dharrnan. 
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Article 62 Where the receipt of money by the defendant has been by 

Note 32 means of a cheque, the date on which the cheque has been cashed 
and not the date on which the cheque is issued is the date when 
the money is received by the defendant for the purposes of this 
Article.^ 

Where money awarded as compensation in land acquisition 
proceedings has been withdrawn by the defendant and the plaintiff 
claims such money as belonging to him, the money must be deemed 
as definitely received by the defendant on the date of the final 
a ward 

In the undermentioned case,® A mortgaged certain property to 
B. A left a jiortion of the consideration money in the hands of B in 
order that certain prior mortgage debts might be paid off. B did not 
X)ay off such debts and ^4 sued B for the recovery of the money 
which remained in the latter's hands. It was held that assuming 
that this Article applied to the case, the words “when the money 
is received" in the third column of the Article meant “ when the 
money is received for the plaintiff's use," that is to say, the period 
woiild begin to run from the time when the mortgagee refused to 
X)ay to the prior mortgagees but held the money constructively for 
the use of the plaintiff. It is submitted that the above view is not 
correct, inasmuch as, if the Article aj)pli 0 S at all to the case, that 
can be only on the footing that when the money is actually received 
by the defendant it is received for the use of the plaintiff. The 
Article does not apply to cases where after money is received by 
the defendant it becomes money held by him for the use of the 
Xilaintiff, The same criticism will also apply to the undermentioned 
decision,® which also proceeds on the view that the date when the 
money is received for the plaintiff's use can bo later than the date 
when the money is received by the defendant. 


(1921) AIR 1921 All 155 (157) : 43 All 440 : GO IC 17^, Saheb Barny.Govmdi. 
(1867) 8 Suth W R 23 (23), Azroal Singh v. Balia Gopeenath. (Mere ignor- 
ance on plaintiff’s part of receipt of money by defendant, where such 
ignorance is not due to defendant’s fraud, will not save limitation.) 
(1938) AIR 1938 Cal 263 (270) : I L R (1938) 1 Cal 512, Chaitanya Das 
Banerjee v. Ran jit Pal Chatodhury. 

(1922) AIR 1922 Cal 157 (159) : 68 Ind Cas 94 : 49 Cal 886 (F B), Biman 
Chandra Dutta v. Promotho Nath Ghose, 

(1917) AIR 1917 All 8 (9) : 40 I C 37, Lakhapat Pandey v. Jang Bahadur. 
(1921) AIR 1921 Mad 283 (283) : 69 Ind Cas 274, Ramalagu Servai v. Solai 
Serrai. (Fraud subsequent to receipt of money by defendant cannot 
save time. See Section 18 Note 2 ante.) 

3. (1914) AIR 1914 Bom 33 (35) : 38 Bom 293 : 23 1 C 779, Secy. ofStatev. Hughes. 

4. (1920) AIR 1920 Lah 491 (494), Ahdtil Hamid v. Mahomed Sharif. 

5. (1919) AIR 1919 Pat 344 (345) : 51 I C 320, Mukhi Singh v. Kishun Sin^h.^ 

6. (1887) 14 Cal 457 (460), Atnl Kristo v. Lyon db Co. (Goods paid for before 

delivery— Short delivery — Suit to recover sum overpaid — Date of deU* 
very is date when money is received by defendant for plaintiff’s U8e>) 
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03.* For m 0 n e y I Three years. W h en the 
payable for interest upon interest be- 

money due from the de- comes due. 

fendant to the plaintiff. 

S ynopsis 

1. Scope of the Article. 

2. Suit for money payable for interest. 

3. Interest recoverable under registered contracts. 

4. Suit for interest charged on immovable property. 

5. “When the interest becomes due.” 

Other Topics 

Claim for interest to be based on independent contract ... See Note 1 

Intorest claimed as accessory to principal — Article not applicable See Note 1 

Interest includes payment in kind ... ... See Note 2, Pt. 2 

Interest on mortgage ... ... ... See Note 4 F-N (1) 

1. Scope of the Article. — This Article applies to suits for the 
recovery of interest upon money due from the defendant to the 
plaintiff. The right to recover interest arises under the substantive 
law in the following ways : 

1. under an express or implied contract,^ 

2. under mercantile usage, ^ 

3. under statutory provisions,® or 

4. by way of equitable relief or damages in cases where 

justice, equity and good conscience require it.^ 


❖ Act of 1877, Article 63 and Act of 1871, Article 61. 

Same as above. 

Act of 1859. 

No corresponding provj.sion. 


Article 63 — Note 1 

1. See the Authors’ Commentaries on the Civil Procedure Code, Section 34, Note 7. 

2. See the Authors’ Commentaries on the Civil Procedure Code, Section 34, Note 8, 

3. See the Authors’ Commentaries on the Civil Procedure Code, Section 34, Note 9. 

4. (1922) AIR 1922 Mad 55 (56) : 71 Ind Cas 257, Arunachalam v. Rajestoara 

Sethupathi. (“It is true that there is no contract to pay interest and 
that intorest was not awardable under the Interest Act either, as 
there was no demand made for payment. But it is now settled 
that, apart from contract and the Interest Act, it is open to the 
Court to decree interest by way of equitable relief in a proper case 
where justice, equity and good conscience require it.’’) 

(1925) AIR 1925 Mad 46 (48) : 82 Ind Cas 536, Venkatachallam v. Fonnu- 
samy Iyengar. (The charging of interest is not excluded by the 
Interest Act which is not exhaustive in all cases in which interest is 
allowable. The award of interest is more or less a matter of discretion 
for the Court and not a matter of law.) 


Artiele 68^ 


Lim. 80 
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Al!ti0le6d i But the fact that there is a right to recover interest does not 

Note 1 necessarily mean that the person having such right can sue for the 

recovery of interest alone. The general jH’inciple is that interest is 
accessory to the principal and cannot be recovered apart from the 
principal to which it is accessory.^ Thus, where ^4 promises to rex)ay 
a loan taken from B with interest at 12 i)er cent. i)er annum after 
five years, B cannot sue A for the interest alone before or even after 
the i)eriod of five years. If a suit on the princix)al amount is barred 
by limitation, the right to recover interest will also fall with it. In 
Valia Tarnhurati v. Vira Bayan,^ Holloway, J., cited the following 
passage from Savigny : 

‘‘When the x>rincii)al demand is lost by xu'escription, actions 
for all sums of interest in arrears are barred with the x^i'incipal, 
even wlion these would (xndrnarily) arise at a very recent time. 
The ground of this ax)i)arent anomaly is to be found in the 
accessor 3 ^ nature of these liabilities, which would render the 
of them after the loss of the main action a contradiction 
in terms.” 

There is liowever aiv oxcoi)tion to the general principle stated 
above, namely that wliere there is an independent contract to pay 
interest, it may l3e recovered by suit oven though the x>rincipal may 
be barred or may not have become due or may have been x>aid up.^ In 

(1887) 10 All 85 (00) : 1887 All W N 292, Mannah All v. Gidab ChancL 
(lntcjr(!st as interest cannot be nllowod on money lent in India on a 
hyiX)theoation bond, or on a deed of conditional sale, unless it appears 
from the bond or deed that it was the intention of the parties that 
interest should be x^iyable, and then only for the period during which 
it so apx>ears that it was intended that interest should be payable.) 
(1924) AIR 1924 l‘at om ((;35) : 88 Ind Cas 572 ; 3 Pat 311, A ‘ IP. Inglis 
V. Sar ju Pramd AlisHar. (Interest jjavable on ground of equity.) 

(1924) A I E' 1924 Oudh 319 (319): 78 ’ Ind Cas 85, Adttya Pramd v. 
Chliotelal. (Do.) 

[See aha (1927) A I R 1927 Mad 99 (104, 108, 109) : 50 Mad 94 ; 99 
Ind Cas 609 (F I>), Bamaliruja Mudaliar v. M ut Iniswamy Iyer. 
(Advances of money by purchaser t(^ seller- Breach of contract 
to supxdy goods by seller— Purcliaser bringing suit to recover 
deposit with interest — Interest on deposit from date of breach 
cannot be claimed in absence of x^rovision in the contract to 
that eflect.)] 

See aim Note 10 tci Section 34 and Note 2 to Order 34 Rule 11 (relating 
to post interest) of the Authors’ Commentaries on the Code 
of Civil Procedure. 

5. (1902) 27 Pom 330 (333) ; 5 Pom L R 198, DJwruh Ham v. Taha Savadan. . 
(1934) A I R 1934 Nag 219 (222) : 152 Ind Cas 319, Yadevsa v. Narayansa. 
(1880) 5 Cal 759 (765) : 6 Cal L R 112, Hajce Syed Muhammad v.Mt. Ashrvf 

Oonnissa, 

6. (1877) 1 Mad 228 (231) : 1 Ind Jur 231 : 1 Mad L R 351. 

7 . (1823) 26 R R 379 (382) : 2 Earn A Cress 348 : 3 Dowl & Ry 613 : 2 L J K R 

33, Higgins v. Sargent. (Per Plolroyd, J.) 

(1909) 2 Ind Cas 111 (112) (Cal), Nilmony Sinha v. Hardhan Das. 

(1928) A I R 1928 Lah 653 (654) : 111 Ind Cas 808, Balia Bam v. Eira LaL 
(Shadi Lai, C. J. — “As the debt existed even after the expiry of six 
years, the p('.rsonal liability for the x^i^-yuient of interest under the 
covenant contained in the instrument of mortgage arose in the seveiath 
year and also in each of the subsequent years until the expiry of the 
period for the recovery of the debt from the mortgaged property,”) 
(1917) AIR 1917 Low Pur 9 (10) ; 41 Ind Cas 72, T hair Maiiitr^ ^ 

A. Chettjf Firm. 
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Oheang Thye Phin v. Lam Kin Sang^^ which was a case which went 
up to the Privy Council from the Straits Settlements, the plaintiff 
claimed two sums of money with the interest, as regards one of which 
there was no indei)endent contract to pay interest and as regards the 
other of which there was such a contract. As regards the first claim 
their Lordships observed as follows : 

“It seems to their Lordships to follow that there being no 
independent contract to pay interest, the interest is a mere 
accessory of the principal and if the principal is irrecoverable, 
so is the interest on it. See Hollis v. Palmer.^’' 

As regards the other claim their Lordships observed as follows : 

“It would appear from the evidence that there was a special 
contract to pay interest at a specified rate. This being the case, 
the principle that where interest is a mere accessory to the 
principal and a claim to the latter is barred by statute, the 
interest thereon cannot be recovered, does not apply.” 

It would follow from the above principles that this Article will 
ap])ly only to suits for the recovery of interest based on an indepen- 
dent contract to pay it, and not to cases where it is claimed as 
an accessory to the principal amount claimed. A takes a loan from B 
and agrees to repay the same after five years. He also agrees to pay 
ihe interest on the amount at a particular rate at the end of every 
year. B files a suit on the loan six years after the date of the loan, 
lie can recover the interest that has fallen due only within three 
years of the date of the suit under this Article. The reason is that 
llie claim foi‘ interest is based on an indei>endent contract to pay it 
and would be governed by this Article. 

2. Suit for money payable for interest. — Tlie word 
'interest” in its ordinary sense means something iiaid for money 
overdue.^ it may also include a payment made in kind, such as 
|)addy.^ A suit l)y a depositor against a banker for the difference 
between the higher rate of interest claimed by liim on his de])osit 

(1906) 30 Boin 452 (455) : 8 Bom L K 82 : 1 Mad L Tim 49, Nnt>serii:anji v. 

Laxnian. (Evcu though principal money wan X)aid up.) 

(1911) 12 Ind Gas 42 (44) : 35 Bom 327 (P C), Madappa Hedge v. Ranikriahna 
Narayan. 

(1895) 21 Bom 267 (271), Yeshvant Narayan v. Vithal Divakar. 

(1892) 18 Mad 257 (261), Badi Bihi Sahibal v. Sa7ni BHllai, 

(1925) AIK 1925 Mad 1120 (1121) : 48 Mad 703 : 01 Ind Cfts 403, Stva^ny 
Rao V. Official Assignee. 

8. (1929) AIR 1929 P C 240 (242) : 119 Ind Gas 623 (P C). 

9, (1841) 2 Bing N C 713 (717) : 3 Scott 265 ; 2 Hodges 55 : 5 L J C P 264. 

10. (1917) AIR 1917 Oudh 181 (182) ; 20 Oudh Gas 152 : 40 Ind Gas 229, Amir 
Haidar Khan v. Ram Dat. 

(1909) 2 Ind Gas 111 (112) (Cal), Nilmony Sniha v. Hardhan Das. (The case 
was one in which interest payable under an independent contract was 
charged ou property — So the 12 years’ rule of limitation was applied.) 

Note 2 

1. (1878) 4 Gal 283 (301) : 3 Cal L R 336 : 2 Shomo L R 2, Ram Chunder 

Ghosaulv. Juggutniomnohiney. 

2. (1909) 2 Ind Gas 111 (111) (Cal), Nibnony Sinha v. Hardhan Das. 

(1921) AIR 1921 Cal 172 (174) : 48 Cai 625 : 61 Ind Gas 539 (P B), Ram- 
chand Sur v. I swat Chandra Giri. 


Aptiele 68 
Notes 
1—2 
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88 and the lower rate admitted and i)aid by the banker is not one for 

fiotes money lent under an agreement or for money deposited under an 

8 — 8 agreement, but is one for money payable for interest upon money 

due.^ 

3. Interest recoverable under registered contracts.— A suit 
for interest on money payable under a registered contract would be 
governed by Article 116 of the Act. The reason is that that Article 
must be regarded as a si)ecial Article applicable to such suits where 
the contract in respect of which the amount is recoverable is a 
registered contract.^ 

4. Suit for interest charged on immovable property. _ 

A suit for recovery of interest which is charged on immovable 
property, by enforcement of the charge, would be governed by the 
12 years’ rule of limitation under Article 132 infra and not by this 
Article.^ 

5. “When the interest becomes due.” — The starting point 
under this Article is the date when the interest becomes due, that 
is, when the interest becomes actually payable. In cases of deposit 
on thavanai, where the agreement is that the interest is not to be 
jmid until demanded but should be added to the principal as an 
increment, the whole amount being treated as a fresh deposit at the 

3. (1880) 3 All 328 (332, 333), Malnmdi Kuar v. Balkrishen Das. 

Note 3 

1. (1916) AIR 1916 P C 182 (184) : 44 Cal 759 : 44 Incl App 65 : 39 Ind Cas 
156 (P C), Tricomdas Cooverji Bhoja v. Sri Gopinath Jiu Thakur, 

Note $ 

1. (1916) AIR 1916 Lab 451 (451) : 29 Ind Cas 854, Jahan Khan v. Chandi 
Shah. (Where a mortgage bond provided that the interest on the 
mortgage money would be paid yearly and the mortgagee could 
recover arrears of interest by suit and after ton years, if the land was 
not redeemed, he could recover principal and interest by suit and get 
the land attached and sold in execution and only a small sum having 
been paid towards interest in the early jmrs of the mortgage, the mort- 
gagee sued the mortgagor : Held that, inasmuch as the plaintiff held 
the option of suing every year, the suit was governed by Art. 132 and 
the plaintiff could not recover interest that had become due 12 years 
iKffore the institution of the suit.) 

(1896) 22 Bom 107 (109, 111), Manager Vifhohn v. Vigneshwar . 

(1921) AIR 1921 Cal 172 (174) : 48 Cal 625 : 61 Ind Cas 539 (F B), Bam^ 
chand Sur v. Iswarchandra Giri. (A suit to recover the value of paddy 
charged upon immovable property is a suit to enforce payment of 
money charged upon immovable proTxirty within the meaning of 
Art. 132.) 

(1919) AIR 1919 Cal 46 (47) : 46 Cal 448 : 52 Ind Cas 433, Sita Nath v. 
T hak'urdas. 

(1909) 2 Ind Cas 111 (112) (Cal), Nilmony Sinha v. Hardhan Das. (Where 
interest under a mortgage bond is payable in kind (paddy), a suit for 
the interest falls within Art. 132, as the interest, which is the value 
of the paddy, though variable from time to time, is charged upon the 
mortgaged property.) 

(1882) 6 Mad 417 (417, 418), Davani Ammal v. Ratna Chetti. 

(1916) AIR 1916 Mad 78 (79) : 30 Ind Cas 818, Vasudevan v. Kornufuppet^ 
tamanna, 

(1880) 1880 Pun Re No. 101, Bam Nath v. Mt. Jio. 

(1896) 19 All 39 (46, 50) : 23 Ind App 138 : 1 Cal W N 52 : 6 Mad h ^our 
214 : 7 Sar 88 (P C), Mathura Das v. Baja Narindar. 
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end of each thavanaiy the proper Article applicable to a suit for the Article 68 

recovery of the same is Article 60 and not this Article.^ Mote 8 

Three years. When the accounts are Article 64 
stated in writing 
signed hy the defen- 
dant or his agent duly 
authorized in this be- 
half, unless where the 
debt is, by a simul- 
taneous agreement in 
writing signed as 
aforesaid, made pay- 
able at a future time, 
and then when that 
time arrives. 

S ynopsis 

1. Legislative changes. 

2. “Accounts stated.” 

3. Account stated, acknowledgment and Section 25 (3) of the 

Contract Act. 

4. Distinction between Article 85 and this Article. 

5. Accounts must be in terms of money. 

6. Statement of account does not extinguish original rights. 

7. Statement of account between principal and agent. 

8. Adjustment of accounts not signed, if furnishes cause of 

action. 

9. Starting point. 

10. “Signed.” 

Other Topics 

Account kept iu terms of grain — Article does not apply ... See Note 5 F-N (2) 

Accounts need not be mutual ... ... ... See Notes 2, 8 

Accounts not signed as required — Article not applicable ... Sec Note 10, Pt. 2 
Simultaneous verbal agreement ... ... ... See Note 9, Pt. 4 

❖ Act of 1877, Article 64. 

Same as above. 

Act of 1871, Article 62. 

Columns one and two, same as above. The third column was: — When the 
accounts are stated, unless where the debt is made payable at a future time and 
then when that time arrives. 

Act of 1859. 

No corresponding provision. 

Note B 

1. (1920) AIR 1920 Mad 983 (985) : 43 Mad 629 : 68 Ind Cas 639, Narayaiv 
Chetti v» Subbiah Chetty, 


04 /^ For 
money’ payable 
to the plaintiff 
for money 
found to he due 
from the defen- 
dant to the 
plaintiff on ac- 
counts stated 
between them. 
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1. Legislative changes. 

1. There was no provision corresponding to this in the Act 

of 1859. In some cases^ the suit on an account stated was 
held governed by clause 16 of Section 1 of that Act and 
in other cases^ by clause 9. 

2. In the Act of 1871, the statement of account was not required 

to be signed by the defendant or by his agent. 

2. ^‘Aooounts stated.” — The expression “accounts stated” has 
more than one meaning. It sometimes means a claim to x)ayment 
made by one party and admitted by the other to be correct, in other 
words, an acknowledgment of liability. It is, in this sense, merely 
evidence of the debt and does not, ])y itself, constitute a cause 
of action,^ though it may extend the period of limitation under 
Section 19 of the Act for a suit on the original cause of action.^ 
Although such admission or acknowledgment irnidies a promise to 
X)ay, such i)romise is not siq>i)ortod by any consideration.'^ 

There is a second kind of accounts stated where the account 
contains items both of credit and debit, and the figures on both 
sides are adjusted between the parties and a balance struck and 
acknowledged. Such a statement not only imjdies a promise to pay 
as in the case of an acknowledgment of liability, but such jn’ornise is 
supixjrtcd hij (miHtdin'ation and is therefore a contract giving rise to 
a fresh cause of action.'* It is the second kind of accounts stated that 

Article 64 — Note 1 

1. (1868) 5 Bom H C R O C 16 (23), Umedchand B rilmrncdiand v , Sha Biilakidaii 

Lalchand. 

(187.5) 1875 Bom B J 152 (153), Kanaji v. Sadashira. 

2. (1866) 6 Suth W R 328 (328), Nobin Chunder Sahoo v. Snroop Chunder Dosa, 

(1875) 24 Suth W R 440 (440), JHsses.mr Gir v. Sree Kishen Shaha Chow- 

dhrif. 

[See (1865) 4 Suth W R S C G Ref 1 (4), John Doyle v. Alluni JHswns. 
(1874) 1874 Pun Re No. (R, Sheo Dyal Mai v. Shammddin,'] 

3. (1880) 2 All 872 (874), Thaknrya v. Sheo Singh Itai. 

Note 2 

1. (1921) 38 T L B 134 (148), Cammillo Tanh Stoairi ship Co. Lid. v. Alexandria 

Engineering Worls. 

[See aho (1934) AIR 1034 Cal 441 (441) : 61 Cal 64 : 151 lud 
Gas 334, T. A. Hnrst v, Shyamsundarlal Khandchval.'] 

2. See Notes to Seetion 19. 

3. See Note 8 to Section 19. 

4. (1921) 38 T L R 1.34 (143), Cainrnillo Tank Steamship Co. Ltd. v. Alexandria 

Engineering Works. (Following Lat/cock v. Pickles^ (1863) 129 R 
R 827.) 

(1868) 5 Bom H C R 0 C 10 (20), Umedchand Hukatnehand v. Shah Bnlaki- 
das Lalchand. (lm])lies X)r()mise to pay.) 

(1925) AIR 1925 All 295 (296) : 86 Ind Ca.s 834, Barn Bekha v. Bam Sunder. 

(1928) AIR 1928 Nag 127 (128) : 106 Ind Cas 53, Sitararnsa v. Amirhax. 

(1877) 1877 Pun Re No. 41, Atma Burn v. Jumma Khan. 

(1904) 28 Bom 447 (450) : 6 Bom L R 454, Hansraj v. Lalji. 

(1873) 20 Suth W R 309 (310), Sy foollah Khan v. Jhapa Thakom'. 

(1874) 22 Suth W R 338 (338), Pearee Mohun Ghose v. Messrs. Jardif^C 
Skinner d Co. Lid. 

(1928) AIR 1928 Rang 304 (.305, 306) : 6 Rang 538 : 117 Ind Cas 672, 
Maung Chit U v. Manng Pya. (It i.s not necessary to go intp tho 
earlier transactions and show that the balance is correct.) 
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is referred to by this Article.**^ In Bishuji Ghcuid v. Girdhari LalJ' 
Lord Wright in delivering the judgment of the Judicial Committee of 
the Privy Council observed that the essence of an account stated 
^vifchin the meaning of this Article is 

“the fact that there are cross items of account and that the 
parties mutually agree tl'io several amounts of eacli and, by 
treating the items so agreed on the one side as discharging the 
items on the other side pro tanto, go on to agree that the 
balance only is payable. Such a transaction is in truth bilateral, 
and creates a new debt and a new cause of action. There are 
mutual promises, the one side agreeing to accept the amount of 
the ])alance of the debt as true (because there must in such 
cases be, at least in the end, a creditor to whom the balance is 
due) and to ])ay it, the other side agreeing the entire debt as at 
a certain figure and then agreeing that it has been discharged 
to such and such an extent, so tiiat there wull be complete satis- 
faction on ])ayment of the agreed balance. Hence there is 
mutual consideration to support the promises on cither side 
and to constitute the new cause of action. The account stated 
is accordingly binding, save tliat it may be reopened on any 
ground — for instance, fi’aud or mistake — which would justify 
setting aside any other agreement.’' 

It wxuild follow^ from wdiat has been stated above that a mere 
l)idfincing of an account is not necessarily an account stated within 
the meaning of this Article.^’ It must he the rt^sult of agreement 
i)otwoen the parties to set off the cross items of tlie account against 
one anotlier.^ Whether in any particular erase the striking of a 
l)aiance falls under the first or the second kind of accounts stated 
referred to above depends, therefore, on the facts and circumstances 
of the jiarticular case.^ 

Before the decision of the Privy Council in Bishun Chand's casif' 
lofoired to aliove, there w^as a conflict of opinion in the various 
Courts in India as to wliether an account which merely consisted of 
advances of amounts on the one side and reiiayrnents tow^ards such 
advances on the otlier would constitute an account stated within the 
uieaning of this Article. One view was that it would not constitute 

(1909) 4 Ind Cas 38 (41) ; 32 Mad 284, Seshan Pattar v. Viva Ragliava 
Pat tar. 

(191(3) A 1 R 1916 Lah 84 (85) : 35 Ind Cas 577, Ishar Das v. Harkishan Das. 
4a(1931) AIR 1931 All 375 (376) ; 131 Tiid Cas 867, aa7iesh v. Mallu Mai 
Girdhar Das. (“Account stated” has technical meaning.) 

5. (1984) AIR 1934 P C 147 (151) : 150 Ind Cas 6 : 56 All 376 ; 61 Ind App 273 
(P C). 

(). (1910) 7 Ind Cas 270 (275) (Cal), Prasanna Kumar v. Burn Co. Ltd. 

(1912) 13 Ind Cas 23 (24) (C3al), Gokul Krishna Das v, Shashimukhi Dasi. 

(1918) AIR 1918 Mad 1305 (1306) : 38 Ind Cas 227, Murugappa Chetty v. 
Vyapuri CheMy. 

(1920) AIR 1920 Pat 161 (161) ; 5 Pat L Jour 371 : 56 Ind Cas 379, Suraj 
Prasad Pandey v. W. W. Boitcke. 

7. (1910) 7 Ind Cas 270 (275) (Cal), Prasanna Kumar v. Burn Co. Ltd. 

8. (1904) 1904 Pun Re No. 68 : 1904 Pun L R No. 123, Ga^ipat v. Daulat Ram, 

(1878 Pun Re No. 3 (F B), Followed). 


Artielje 64 
N0te2 
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ib?tiole 64 
Jfote2 


an account stated but would be a mere acknowledgment of liability.^ 
This view was based on an interpretation of the leading case of Laycock 
V. Pickles^^ decided in England in the year 1863. In that case 
Blackburn, J., observed as follows: — 

**An account stated is commonly called an admission of a 
debt : but it is merely evidence of it. There is a real account 
stated, called in old law an insimul computassent , that is to say, 
when several items of claim are brought into account on either 
side, and, being set against one another, a V)alance is struck, 
and the consideration for the yiayment of the balance is the 
discharge of the items on each side.*’ 

The words ''items of claim'' mentioned by Blackburn, J. were 
held to refer to accounts where there were reciprocal demands 
between the parties, i.e, to cases where the parties had independent 
claims against each other and not to cases of advances and repay- 
ments in discharge thereof.^^ 

A contrary view, namely that Article 64 was not restricted to 
cases where there were mutual dealings between the parties but 
would include cases of advances and repayments also, \vas held in 
the undermentioned cases.^^ 


9. (1925) AIR 1925 Mad 1147 (1148) : 86 Ind Cas 942, Asirvada Nadan v, 
Vedamuthu Nadan. 

(1872) 6 Mad 11 C R 197 (202), Ilirada Karihasappah v. Gadigi Muddappa, 
(1898) 22 Bom 613 (517, 518), Shankar v. M^ikia. 

(1885) 9 Bom 516 (518), Tribhovan Gangaram v. Amina. 

(1883) 7 Bom 414 (417) : 8 Ind Jur 46, Nahanihai v. Nathn Bhau. 

(1871) 8 Bom H C R A 0 6 (8), Mulchand Gulahchand v. Girdhar Madhav. 
(1872) 9 Bom H C R 429 (434, 435), Hargopal Fremsukhdas v. Abdul Khan 
11 aj i Mu hammad . 

(1915) AIR 1915 Cal 186 (187) : 25 Ind Cas 89, Debi Prosad v. Fa 7 n Gulam 
Sahu. (Sarkhol showing a balance signed by defendant was held only 
to be a balance and not an account stated.) 

[See also (1879) 2 All 641 (643) : 5 Ind Jur 261, Najid Ram v. Ram 
Prasad,] 

9a (1863) 129 R R 827 (831) : 4 B (t- S 497 : 33 L J Q B 43 (48) : 10 Jur (N S) 
336 : 9 L T (N S) 378 : 12 W R (Eng) 76. 

10. (1892) 15 All 1 (2) : 1892 All W N 215, Jamun v. Nand Lai. 

(1901) 23 All 502 (5)04) : 1901 All W N 150, Ganga Prasad v. Ram Dayal. 
(1925) AIR 1925 Mad 1147 (1148) : 86 Ind Cas 942, Asirvada Nadan v. 
Vedamuthu Nada^i. 

(1872) 6 Mad H C R 197 (201, 202), Hirada Karihasappah v. Oadigi 
Muddappa, 

(1929) AIR 1929 Pat 258 (260) : 8 Pat 706 : 120 Ind Cas 470, Leoraj Tewari 
V. Indrasan Tewari. 

(1921) AIR 1921 Pat 29 (30) : 6 Pat L Jour 121 : 60 Ind Oas 614, Bam 
Bahadur Singh v. Damodar Prasad Singh. 

(1920) AIR 1920 Pat 161 (161) : 6 Pat L Jour 371 : 56 Ind Cas 379, Suraj 
Prasad Panday v. W. W. Boucke. 

(1889) 2 C P L R 40 (41), Vittalsha Nanesha v. Sheodin. 

[See (1916) AIR 1916 Lah 84 (85) : 35 Ind Cas 677, Ishar Das v. 
Harkishan Das.] 

11. (1902) 26 Mad 186 (187), Manjunatha Kamti v. Devamma. (Dissenting 

from 23 All 502 and 22 Bom 513.) 

(1917) AIR 1917 All 187 (187) : 40 Ind Cas 58, Kallu v. Bhagiratk LaA. 
(1882) 8 Cal 912 (915), Bhekhan Dobey v. Rajroop Kooer. 

(1923) AIR 1923 Cal 578 (579) : 76 Ind Oas 603, Sari fun MandaUnAf* 
Feradoul Khaiun, (In every case to which Art. 64 applies, it i$ not 
necessary that there must always be a reciprocity of demands.) 
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The conflict has now been set at rest by the decision of the Privy 
Council in Bishun Chand v. Girdhari LalP Their Lordships 
observed in that case as follows : 

“It is also clear that in that great class of cases, where the 
whole dealings between the parties are financial, the items of 
account can only be in terms of money and can only consist of 
payments of one to the other and vice versa. It seems that the 
rule adopted by the Court in the decision appealed from would 
exclude from the category of legally valid ‘accounts stated* all 
such financial accounts. Nor can it be material, as it seems, in 
determining whether there can be an account stated, whether 
the balance of indebtedness is throughout, as it must be at the 
end, in favour of one side. Equally it seems irrelevant, whether 
the debt in favour of the final creditor was created at the outset 
by one largo payment or consisted of several sums of princi- 
X)al and several sums of interest ; nor can it matter in this 
connexion, whether the only jjayments made on the other side 
w^ere simjdy i)ayments in reduction of such indebtedness or 
were x^ayments made in respect of other dealings. In any event, 
items must in the same way be ascertained and agreed on each 
side before the balance can be struck and settled.” 

The result of the above discuss-ion is that, in order to constitute a 
statement of accounts within the meaning of this Article, two things 
are essential : — 

1. There must be cross items of account tliough they need not 
be in respect of mutual or index)endent dealings. Whore 

(1931) AIR 1931 hah 233 (235) : 131 Ind Gas 292, Milkhi Bam Hem Raj v. 
Bwp Chand Lachhman Das. (Account between two firms — Creditor 
firm also acting as commission agents to debtor firm — Balance struck 
bt^twccn parties — Debtor firm agreeing to pay interest on the balance 
amount — Suit held to be governed by Art. 64.) 

[See also (1915) AIR 1915 Lah 402 (402) : 30 Ind Gas 84 : 1916 Pun 
Re No. 42, Makhan Lai v. Ganeshi Lai. (Promise to pay 
interest on balance.) 

(1917) AIR 1917 Lah 432 (434) : 41 Ind Gas 915 : 1917 Pun Re 
No. 60, Bhagwan Singh v. Munshi Bam. (Do.) 

(1932) AIR 1932 Lah 273(273) : 138 Ind Gas 542, Ganesh Das Oobind 
Bam V. Har Bhagican. (Balance struck after going into 
accounts implies a promi.se to pay and a suit brought to recover 
the amount secured by it is governed by Art. (34.) 

(1929) AIR 1929 Lah 268 (264) : 10 Lah 745 : 115 Ind Gas 764, 
Kahan Chand Dularam v. Dayarani Amritlal. 

(1928) AIR 1928 Lah 459 (460) : 108 Ind Gas 600, J ai Bam Singh- 
Bhagmal v. Sardar Mai. (Partnership — Account gone into 
and entry made in plaintiff’s book — Suit on the basis of such 
entry — Art. 64 is the proper Article applicable.) 

(1922) AIR 1922 Lah 425 (426) : 3 Lah 826 : 69 Ind Gas 602, Nand 
Lai V. Partab Singh.l 

12. (1934) AIR 1934 P C 147 (151) : 150 Ind Gas 6 ; 61 Ind App 273 : 56 All 376 
(P C). 

12a. Where the accounts are mutual, obviously this Article will apply ; see — 

(1928) AIR 1928 Nag 127 (128) : 106 Ind Gas 63,Sitaramsa v. Amirbacc. 

(1928) AIR 1928 Rang 804 (305, 306) : 6 Rang 538 : 117 Ind Gas 572, 
Maung Chit U v. Maung Pya. (Article 64 will clearly apply to 
adjustments of mutual accounts.) 

(1904) 1904 Pun Re No. 68: 1904 Pun L R No. 123, Ganpat v. Daulat Bam* 


Article 6i 
Note 2 
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thort^ is only a single item of account between the parties 
whicli is acknowledged, this Article will not apply.^^ 

2. The striking of the balance must be result of an agreement 
between the parties. Whore on a letter of demand by A on 
B, the latter endorsed “will pay next August,” it was held that 
this was not an “account stated,” but a mere pro])OsaL^'* In 
a similar case^^^ it w'as held to be an acknowledgment. 

Tt^was held in the case cited below that an “account stated” must 
on the face of it purport to contain accounts, and that a document 
containing an entry by the creditor: “Kupeos 375 due on making 
accounts after rei)ayments deducted,” and an entry by tlie debtor 
admitting such amount as due, is not an account stated within the 
meaning of this Article. 

3. Account stated, acknowledgment and Section 2S (3) of 
the Contract Act. — An acknowledgment under Section 19 is a 
jmrely one-sided and unilateral statement. It is merely evidence of 
the debt and does not, as lias been seen in Note 2, supra, liy itself 
constitute a cause of action. Being merely an admission of a debt, it 
may be sliown to he erroneous. It will save time under Section 19 
of the Act if it is made before the expiry of the period of limitation 
in respect of the right sought to be enforced.^ 

A statement of account on the other hand is, as lias also been 
seen in Note 2, supra, the result of a mutual agreement and is 
bilateral in character.*'* It implies a promise to pay and this promise 
to pay, being one sujiported by consideration, gives rise to a new debt 
and a now^ cause of action. It is immaterial whether the items of 

(1935) AIR 1936 Lab 877 (879) : 169 Iiid Ca8 077, Sohan Lai v, Arya Megh 
Udhar Sabha. 

(1937) AIR 1937 Pat 348 (348) : 107 Ind Cas 052, Ramiochan Pande v, 
Raninarain Sirigh, 

(1930) AIR 1930 Cal 470 (472) : 100 Ind Cas 543, Prosomia Knmari 
Mommdar v. Tripura Charan Chowdhvry . (Where on settlement of 
an account in respect of a debt on a promissory note a eertain amount 
is found due on a x>articular date on calculation of interest at a 
reduced rate, and an endorsement to that effect made on the back of 
the promissory note is signed by the debtor, such an endorsement 
amounts to an account stated lietween the parties and a suit for 
recovery of the amount alleged to bo due is governed by Art. 64.) 

13. (1938) AIR 1938 Nag 180 (181) : 174 Ind Cas 374, Ramprasad Jagbandhoo 

V. Anandi Brindawan. 

14. (1919) A I R 1919 Oudh 401 (402) : 52 Ind Cas 262, Vakil Khan v. Anand 

Behari Lai. 

14a (1916) A I R 1916 Mad 774 (775) : 29 Ind Cas 36, liamasamy Pattar V. 
TirucJia Mannadiar. 

15. (1935) AIR 1935 Nag 221 (222) : 159 Ind Cas 447, Shamlal v. Gulahchand, 

Note 3 

1. (1980) AIK 1930 All 4f.7 (470) ; 128 Ind Cas 820 : 52 All 480, Baj Narain 

Eao V. Ram Samp. 

(1929) A I R 1929 Pat 258 (260) : 8 Pat 706 : 120 Ind Cas 470, Deoraj 
Tewari v. Indrasan Tevmri. 

2. (1931) AIR 1931 All 375 (376) : 131 Ind Cas 867, Ganesh v. Mullu Mai 

Girdhar Das, 



For money found due on accounts stated 1275 

account balanced and stated are beyond the j^eriod of limitation.^ 
The Court cannot go behind the statement of account, except on 
grounds on which any other contract could be attacked.^ In Laycock 
V, Pickles,^ Blackburn, J. observed as follows : 

“It is then the same as if each item was paid and a discharge 
given for each, and in consideration of that discharge the balance 
was agreed to be due. It is not necessary, in order to make out 
a real account stated, that the debts should 1)6 debts in proi^ienti 
or that they should be legal debts. I think equitable claims 
might be brought into account, and I am not certain that a 
moral obligation is not sufficient.” 

This view has been affirmed by the Privy Council in the under- 
mention od cases.® 

Section 25 sub-section 3 of the Contract Act provides tluit a 
promise in writing to pay a Imrred debt is a valid contract. But 
under that Section the promise must be an express one. A promise 
such as is implied in an acknowledgment or in a statement of 
iiocount is not an express j)romise within the meaning of Section 25 
sub-section 3,^ 

4. Distinction between Article 85 and this Article. — Article 
85 provides the limitation for a suit for the balance due on a mutual, 
open and current account. An open and current account means a 
running unsettled or unclosed account (see Note 14 to Article 85).^ 
This Article deals with a case wdiero the account has been stated and 
this involves that on that date the account was closed. Consequently, 
Article 85 will not a|)ply where the accounts have been stated.^ 

8. (1875) 1875 Pun Re No. 14, Sawai v. Badan Singh. 

(1877) 1877 Pun Re No. 0, Saumn v. Bahnokund. 

(1877) 1877 Pun Re No. 41, Atma Bam v. Jumma Khan. 

4. (1875) 1875 Pun Re No. 14, Sawai v. JSadan Singh. 

(1934) AIR 1034 P G 147 (150, 151) : 150 Ind Caa G : 5G All 37G : G1 lud 
App 273 (P C), Bishun Chand v. Oirdhari Lai. 

5. (18G3) 129 R R 827 (831) : 4 B & S 497 : 30 L J Q B 43 : 10 Jur (N S) 336 : 

9 L T (N S) 378 : 12 W R (Eng) 7G, 

6. (1934) AIR 1934 P C 144 (14.G) ; 151 Ind Gas 90 (P G), Siqueira v. Noronha. 

(1934) AIR 1934 P G 147 (150, 151) : 150 Ind Gas G : 56 All 37G : G1 Ind 

App 273 (P G), Bishun Chand v. Oirdhari Lai. 

7. (1930) AIR 1930 All 467 (470) : 123 Ind Gas 820 : 52 All 480, Raj Narain 

Rao V. Ram Sarup. 

(1915) AIR 1915 Cal 18G (187) : 26 Ind Gas 89, Debi Prosad v. Ram Gh^ilam 
Sahu. 

(1910) 7 Ind Gas 901 (901) (Mad), Ramasamy Pillai v. Kuppusamy Pillai. 

(1929) AIR 1929 Pat 258 (260, 261) : 8 Pat 706 : 120 Ind Gas 470, Deoraj 
Tetvari v. Tndrasan Tewari. 

Note 4 

1. (1922) AIR 1922 Lah 31C (317) : 60 Ind Oas 387, Jtoala Das v. Hukam 

Chand. (An account does not become closed whenever a balance is 
struck.) 

2. (1931) 130 Ind Gas 570 (570) (Lah), J esa Ram Diivan Chand v. Lachman 

Das. 

(1922) AIR 1922 Lah 182 (183) : 68 Ind Oas 815, Firin Giirudas Ramkotu- 
ram v. Bhagwan Das. 


Article 64 
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6. Accounts must be in terms of money. — In Bishun Ohand 
V. Girdhari Lai} the Privy Council observed as follows : 

“Indeed it follows from the idea of an account stated that 
whatever the consideration for each item, every item must 
appear in terms of money, since what is being agreed is matter 
of acco 2 mts” 

There must be a definite sum of money entered in the account 
as due.“ 

6. Statement of account does not extinguish original rights. 

— Tlie statement of an account does not extinguish the original debt 
on which the account is based. It is therefore open to the creditor 
to base his suit for the recovery of the debt, either on the accounts 
stated or on the original contract. Where, therefore, in respect of 
money due on a registered contract there was an account stated and 
a suit was filed on the original contract wdthin six years thereof but 
beyond three years of the statement of accounts, it was held that the 
suit was not barred^ but was governed by Article 116.^ 

7. Statement of account between principal and agent.—. 

In Bishun Chand v. Girdhari Lai} their Lordships of the Privy 
Council pointed out as an illustrative case governed by this Article, 
the statement of accounts between principal and agent. See also 
the undermentioned cases.*^ 

8. Adjustment of accounts not signed, if furnishes cause of 
action. — There has been a conflict of opinion as to whether an 
adjustment of accounts which has not been signed by the defendant 
would furnish a substantive cause of action for a suit for recovery of 
the amount due on such adjustment. The Act of 1871 assumed that 
such an adjustment would furnish a cause of action, for, Article 62 

(1922) AIR 1922 Lah 204 (204), Nanak Singh v. Mihayi Singh. (It was 
held that there was no mutual, open and current account — But it is 
not decided which of the Art. 64 or Art. 85 applied to the case.) 

Note 5 

1. (1934) AIR 1934 P G 147 (151) : 150 Iiid Gas 6 : 56 All 376 : 61 Ind App 

273 (P C). 

2. (1923) AIR 1923 Lah 645 (646) : 82 Ind Gas 91, Ram v. Gaman Ram. 

(Account kept throughout in terms of grain— Art. 64 does not apply.) 

Note 6 

1. (1921) 63 Ind Gas 280 (281) (Pat), Bhatu Das v. Bibi Iffatun Nisha. 

2. (1891) 14 Mad 465 (466) : 1 Mad L Jour 482, Renga Reddi v. Chinna Beddi* 

Note 7 

1. (1934) AIR 1934 P C 147 (151) : 150 Ind Gas 6 : 56 All 376 : 61 Ind App 

273 (P G). 

2. (1937) AIR 1937 Cal 535 (536), Lachmi Narayan v. Muralidhar Agar walla* 
(1876) 24 Suth W R 218 (219), Baboo Dobee Chand v. Goor Dyal Singh, 

(1917) AIR 1917 Cal 166 (158) : 40 Ind Gas 359, Kesho Prasad Singh V. 

Sarwan Lai, (Court was inclined to this view.) 

(1928) AIR 1928 Lah 61 (52) ; 100 Ind Gas 874, Karam Chand Sant Marti 
V, Dayanand Damodar Das, 

(1933) AIR 1933 Lah 12 (13) : 140 Ind Cas 187 : 14 Lah 14, Jkmundki 
Bam V. Mulchand, 
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of that Act corresponding to the present Article, did no!? provide in 
the third column that the statement of account should be signed by 
the defendant or by his agent. In Jalim Singh v. Choonee Lai} 
which was a case of oral adjustment, Sir Lawrence Jenkins observed 
as follows : 

‘'The function of the third column in the second schedule is 
not to define causes of action but to fix the starting x>oint from 
which the period of limitation is to be counted. " 

It was held in that case that a suit on the oral adjustment would 
be governed by Article 115 or by Article 120 of the Act. The same 
view, namely that even an oral adjustment would furnish a substantive 
cause of action, was held in the cases cited below.^ In the following 
cases® it was assumed that the oral adjustment would not furnish 
a substantive cause of action. In Amuthu v. Muthayya} it w^as 
definitely held that “an account stated is only a substantive cause of 
suit in itself when it is in writing signed by the defendant or his agent 
duly authorised in this behalf." In Sheikh Akbar v. Sheikh Khan} 
Garth, C, J., considered that an oral adjustment of account would 
furnish a substantive cause of action, but having regard to the 
absurdity which would result from the fact that a suit on a written 
statement of account would bo governed by the three years* rule 
under this Article and to the fact that a suit on an oral statement of 
account would be governed by the six years* rule under Article 120, 

Note 8 

1. (1911) 11 Ind Gas 540 (542) (Cal), 

2. (1921) G3 lad Gas 280 (281) (Pat), Bhatu Das v. Mt. Bibi I jfaiun Nisha. 
(1933) AIR 1933 Sind 324 (325) : 27 Sind D R 308 : 147 Ind Gas 432, 

Madhowdas Bam Das v. Santram Das Dharmadas. 

(1927) AIR 1927 Cal 495 (496) : 102 Ind Gas 617, Sefatullah Bepari v. 
Sadhu Molla. 

[See also (1904) 7 Bom L R 151 (154), Haji Abdul v. Haji Bibee, 
(Account need not be signed in order to be a settled account, 
which can bo sued on.) 

(1884) 10 Cal 284 (296) : 13 Cal L R 445 (F B),. Dukhi Sahu v. 

Muhamynad Bikhu, (Per Garth, C. J.) 

(1883) 1883 Pun Re No. 20, Baldeo Singh v. Sheodan,] 

3. (1881) 3 All 148 (151) (F B), Zulfikar Hussain v. Munna Lai. (Unsigned 

statement of account is of no effect.) 

(1880) 2 All 872 (874), Thakurya v. Sheo Singh Rai. (Assuming Art. 64 
does not apply as the statement of account was not signed, a suit will 
lie on the original loan.) 

(1876) 1876 Bom P J 63 (63), Achratlal v. Pranlal. (8 Bom H C R A G 6, 
Followed.) 

(1910) 6 Ind Gas 719 (720) (Mad), Chinnasamy Naidu v. Venkataswanii 
Naidu. (16 Mad 339, Followed.) 

(1925) AIR 1925 Mad 1147 (1148) : 86 Ind Gas 942, Asirvada Nadan v. 
Vedarnuthu Nadan. (An oral adjustment cannot furnish any fresh 
starting point of limitation.) 

(1871) 8 Bom H G R A G 6 (8), Mulchand Gulabchand v. Girdhar Madha^, 
(Case under the Act of 1859 — Statement of account was held to be 
merely an admission of a debt and .unless in writing held not to 
extend time.) 

(1890) 1890 Bom P J 295 (296), Mangalore Krishnappa v, Bdkminihau 

4. (1892) 16 Mad 339 (340). 

5. (1881) 7 Cal 266 (262) ; 8 Oal L R 533. (Per Garth, C. Jj 


Article 6i 
Mote 8 
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Article 64 came to tlie conclusion that Article 64 must be reasonably considered 
Motes and so considered will govern cases both of oral as ivell as of written 

8—9 statemmt of accoimts. It is submitted that the view of Jenkins^ C, J, 

in Jahnts case^ must be preferred on principle. 

In the cases cited below® it >vas held that if the dealings were 
'mutual between the parties, an oral statement of accounts will give 
rise to a cause of action. In view of the decision of the Privy Council 
in Bishun Ghamd v. Girdhari LalJ the mutuality of accounts is not 
a necessary factor in a statement of account giving rise to a cause 
of action. 

9. Starting point. — Time under this Article runs from the date 
when the accounts are stated in writing signed by the defendant or 
his agent duly authorised in that behalf. Where, however, the debt 
is by a si/multa7ieous agreement in writing signed as aforesaid, made 
payable at a future time, time will run from that date.^ 

Wlien there is no evidence as to when the accounts were stated, 
a finding that a suit is not barred by the three years’ rule under this 
Article, cannot be supported.^ 

Where A, the creditor, demanded money of B, the debtor, and P 
endorsed on the letter of demand ‘will pay next August,’ it was held 
that it was a mere proposal and not an agreemcMt to pay next August 
and therefore, not a simultaneous agreement such as is referred to in 
the Article, and would not postpone the starting point to that date.® 
A sirnult'anoous verbal agreement cannot have tlio effect of 
extending the three years’ period of limitation.'* 

Wliere a surety undertook to hold himself liable for the duos of 
A to B “on any account whatever” and interest to the extent of 
Hs. 1000 and there was a statement of account between A and B 
subsequently and B sued A and the surety for the amount duo on the 
stated account, it w^as held that limitation began to run against both 
A and the surety from the date of the statement of account.® 

6. (1917) A I R 1917 Mad 0*22 (G22) : 34 Iiid Cas 431, Aiiiasamij v. Chinnia. 
(1897) 21 ]\Iad BOG (BG7), Marirnnfhu v. Swaviinathn Pillai. (16 Mad 339, 

l)istiuguishi‘d.) 

7. (1934) AIR 1934 0 147 (151) : 150 1. C. 6 : 56 All 376 : 61 I. A. 273 (PC). 

Note 9 

1. (1917) A I H 1917 till 156 (158) : 40 Iiid Gas 359, Kesho Prasad Singh v. 

Sanoan Lai. 

(1902) 25 All 67 (69. 70) ; 1902 All W N 199, Fakir chand v. Daya Bam. 

2. (1933) A I R 1933 All 104 (106) : 143 Ind Gas 460, Baza Husain v. District 

Board, Banda. 

3. (1919) A I R 1919 Oudh 401 (402) : 52 Tud Gas 262, Vakil Khan Anand 

Behari Ijal. 

[Sec also (1937) A I R 1937 Cal 535 (537) ; 174 Ind Gas 154, Lachmi 
Narayan v. Murlidhar. (Merc statement by defendant that 
money was owing from him and held in deposit payable GJi 
demand, is not agreement msALmg the amount payable in 
future.)] 

4. (1884) 8 Bom 542 (543), Dagdusa Tilakchand V. Shamad* 

5. (1936) AIR 1936 Pat 444 (445) : 162 Ind Gas 178, Benares Bank Ltd, v. 

Masudan LaL 
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10. “Signed.” — It has been held that what is good and valid 
signature for Section 19 ante is also good and valid signature for this 
Article. In this respect there is no distinction.^ See Note 8.1 under 
Section 19. 

Where an account stated is not signed as required by this Article 
by the defendant or his agent, this Article will not apjdy.^ 


65 .= For compen-( 
sation for breach of 
a promise to do any- 
thing at a s p e c i f i e d 
time, or upon the ! 
happening of a speei- | 
fled contingency. j 


Three years. 


Synopsis 


1. Applicability of the Article. 


When the time 
specified ar- 
rives or t h e 
contingency 
happens. 


2. Contracts performable ^on demand.' 


3. Registered contracts. 


4. Contracts of indemnity and guarantee. 


1. Applicability of the Article. — This Article applies in 
general to all contracts which are to l)e {)erforinod at a .specified 
future date, or on the liappening of a specified continqencu . The 
word ‘specified’ inii)lios that there should be some particularity in 
the contract itself as to tlie time when the contract is to be per- 
fojTned or as to the contingency which is to Irappen.^ The use of 
tlie word ‘contingency’ shows that the Article refers to “contingent 
contracts” as defined in Section 31 of the Indian Contract Act, viz. 
“a contract to do or not to do something if some event collateral to 
such contract does or does not happen.’*^ Sucli a contract not being 
enforceable unless the contingency ha|>pens (Section 82 of the Indian 
Contract Act), limitation for a suit for damages for non -performance 
thereof commences from the time the contingency hai)pens. 


^ Act of 1877, Article 65. 

Same as alx^ve. 

Act of 1871, Article 63. 

63. — Upon a promise to do anything at Three year.s. 
a specified time, or upon the happening of 
'd. specified contingency. 

Act of 1859. 

No corresponding provision. 


I At the time specified 
I or upon the contin- 
I gency happening. 


Note 10 

1. (1938) A 1 B 1933 Lah 12 (13) : 140 Incl Gas 187 : 14 Lah 14, Dasaundhi 

Bam V. Moolchand, 

2. (1907) 1907 Pun Re No. i:82 : 1907 Pun W R No. llS,Gulzari Mai y.Kishan. 

Article 66 — Note 1 

1. (1932) A I B 1932 Bom 25 (27, 28) : 136 Ind Gas 481, Harakchand Tara- 

chand v. Sumatilal OuinilaL 

2. (1932) AIR 1932 Bom 26 (27, 28) : 136 Ind Cas 481, Harakchand Tara- 

chand v. Sumatilal Chunilal. 


Article 6A 
Note 10 


Article 65 
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Illustrations. 

(a) Where the plaintiff in enforcement of the conditions of sale 
to him claims refund of purchase money in respect of the 
deficiency in the extent of the land sold to him, the suit being 
in effect one claiming compensation for breach of contract on 
the happening of a specified contingency, viz. the discovery 
of the deficiency, is governed by this Article and time will 
run from the date when the deficiency is discovered,* 

(b) Where the defendant promises to x^ay the plaintiff at the time 

of the mutation of names under a mortgage in favour of the 
defendant, limitation for a suit to enforce the payment runs 
from the date on which the mutation of names takes place.* 

(c) A suit on a x)romise “to make arrangements for payment of the 

debt the moment my circumstances permit” is governed by 
this Article and the period begins to run from the time the 
circumstances of the defendant permit his making arrange- 
ments for the liquidation of the debt. The words such as 
“when I am able” should not be treated as surplusage without 
any meaning, but as forming x>art of a binding contract point- 
ing to a sx)ecified contingency.^ 

(d) Where the x^laintiff advanced money under a deed on a X)romise 

that the money would be repaid at the time of redemption 
of the prior mortgage on the property, the i)eriod begins to 
run from the date of redemption of the earlier mortgage.* 

(e) Where the defendant undertakes to pay the costs of the plain- 

tiff in a litigation, the x^eriod of limitation for a suit for such 
costs commences to run from the date of the termination of 
the litigation.^ 

(f) Where the defendant x^Ri’chased from x^aintiff a quantity of 

cotton seeds undertaking to take delivery on a si)ecified date 
and to x)ay a certain amount as compensation for default, the 
I^eriod of limitation for a suit claiming comx)ensation com- 
mences to run from the date of delivery of the goods,® 

See also the undermentioned cases.® 

3. (1881) 3 All 712 (715, 716) : 1881 All W N 67 : 6 Ind Jur 106, Kishen Lai V. 

Kinloclc. 

4. (1883) 1883 All W N 129 (129), Dammar Singh v. Lalalc Singh. 

6. (1864) 1 Suth W R 368 (368, 369), Watson d Co. v. Blechynden. 

6. (1917) AIR 1917 Oudh 170 (171): 38 I.C. 480, Lai Behari v.Satgur Prasad. 
(1927) AIR 1927 Oudh 53 (54) : 99 Ind Gas 466, Brahma jit Singh v. 

Dwarka Singh. 

7. (1913) 21 Ind Cas 442 (443) (Mad), Sivasiibramania Mudaliar v. Somasun- 

daram CheUiar. 

8. (1927) A I R 1927 Lah 122 (123) : 99 Ind Cas 591, Nand Lai Lajpat Eai v. 

Eamji Das Divarka Das. 

9. (1928) AIR 1923 Lah 23 (24): 72 Ind Cas 897, Rukan Din v. Hassafi Din. 

(Where defendant in a sale deed bound himself to pay compensation in 
case the land sold did not fall to his share in partition, limitation 
for a suit for compensation commences from date of final order in 
partition proceedings and the period is six years under Art. 116 reaS 
with this Article.) 
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The Article applies to suits and not to execution applications. 
An execution application to enforce a surety bond given under 
Order 21 Rule 43 of the Civil Procedure Code is not governed by 
this Article but is governed by Article 182 of the Act.^® 

Article 115 infra applies to all suits for compensation for breach 
of any contract not in writing registered and not specially provided 
for in the Act. In a case falling under both this Article and Article 
115, this Article will prevail over Article 115. In the undermen- 
tioned cases^^ it was held that the suits were governed either by 
Article 65 or by Article 115, but it was not decided which of them 
applied. 

2. Contracts performable *on demand.’ — It has been seen in 
Note 6 to Article 59 ante, that in certain cases arising out of con- 
tract, the words ‘on demand' do not, by themselves, make a demand 
a terra of the contract, but that in all other cases the question will 
be whether in the particular case the parties intended to make the 
demand a term of the contract. In cases where the parties must be 
taken to have so intended, the making of the demand would be a 
contingency which should be proved to have happened before it is 
sought to fix the defendant with liability. Time would, in such 
cases, run under this Article from the date of demand.^ For instances 
wliere this meaning has not been adopted, see the undermentioned 
cases. ^ 

(1910) 7 Ind Gas 917 (919) (Cal), Mir Musar Ali v. Otiru Charan Sen, {A 
undertook to produce judgment-debtor — Liability on failure — Governed 
by this Article.) 

(1923) AIR 1923 Nag 47 (48) : 71 Ind Gas 40, Shriram v. Bahaji. (Where 
defendant agreed to give plaintiff a half share in the land for helping 
him in recovering it, limitation runs from the refusal of the defendant 
after recovery.) 

(1913) 19 Ind Gas 738 (738) : 16 Oudh Gas 45, Durga v. Tata Bam. (Simple 
money bond — Right given to creditor to sue in default of any of the 
conditions in the bond without waiting for expiry of period — Creditor 
is entitled to adopt either of the two alternatives expressly contem- 
plated by bond and Article 65 or Article 80 applies — Debtor has no 
right to compel creditor to stick to the shorter term.) 

10. (1933) AIR 1933 Mad 219 (220) : 142 Ind Gas 368, Rami Bcddi v. Guru- 

murthy. 

11. (1910) 8 Ind Gas 788 (789) (Cal), Nistrajii Debi v. Chandi Dasi Debi. (Money 

payable on a specified date.) 

(1922) AIR 1922 Lah 122 (123), Labu Singh v. Firm Rurchand Tulsi 
Ram. (Contract to deliver grain on a specified date.) 

(1919) A IR 1919 Lah 108 (108) : 1918 Pun Re No. 41 : 49 Ind Gas 231, 
Mengha Ram v. Hassu. (Do.) 

(1922) AIR 1922 Lah 271 (271) : 65 Ind Gas 691, Muhammad Din v. Sohan 
Singh. (Do.) 

Note 2 

1. (1919) AIR 1919 Mad 462 (463, 464) : 50 Ind Gas 87, Seetaramayyar v. 

Muyiisivami. 

(1919) AIR 1919 Mad 562 (564) : 51 Ind Gas 724, Ramadh Bibi v. 
Kandasamy Pillai. 

2. (1911) 12 Ind Gas 57 (58) : 36 Mad 66, Karunakaran Nair v. Krishna Menon. 
(1916) AIR 1916 Mad 486 (487) : 31 Ind Gas 335, Surayya v. Bapirazu. 
(1893) 3 Mad L Jour 199 (200), Karindan Kuttiassan v. Kariadan Suppi. 

Lim . 81 
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3. Registered contracts. — Where the contract such as the one 
referred to in this Article has been registered, a suit for compensation 
in respect thereof would be governed by Article 116 infra as being a 
special Article applicable to suits on registered contracts.^ See Notes 
to Article 116 infra, 

4. Contracts of indemnity and guarantee. — A contract of 
indemnity is a contingent contract.^ This Article will not, however, 
apply to suits on such contracts inasmuch as suits on contracts of 
indemnity are specifically provided for by Article 83 infra} 

A contract of guarantee is also a contingent contract but has not 
been provided for in any specific Article. Consequently, this Article 
will apply to suits against the surety on such contracts.^ Where a 
loan given to A is made repayable ‘on demand’ in the technical sense 
(i.e. where the obligation to pay arises immediately on the loan) and 
X guarantees the loan, the contingency contemplated by the contract 
of guarantee, namely the default of the debtor, must be taken to have 
been committed on the date of the loan itself and time for a suit 
against the surety will run under this Article from the date of the 
loan itself.'* It has however been held in the undermentioned cases^ 
that there is no contingency in such cases inasmuch as the obligation 
of the guarantor arises mio fiatti (at the same moment) with the 
execution of the contract of guarantee, and that consequently the 
suit is governed by Article 115 and not by this Article. It is 
submitted that this view is not correct. As has been seen already, 
the contingency is the default of the debtor. Therefore that such 
default occurs eo instanti with the loan will not take fiway such- 
contracts from the class of contingent contracts. 


Note 3 

I. (1911) 0 Ind Cas 482 (483) (All), Mahahir Prasad v. Durhijai Bai, 

(1890) 13 All 200 (204) : 1891 All W N 5, Nauhat Singh v. Pidar Singh. 

Note 4 

1. See Pollock and Miilla’s Conlract Act, 4th Edition, Page 251. 

2. See (1875) 12 Pom II G R 238 (240), Shapurji Jahangir ji v. Sur^rin- 

tendoii of Poona Ciiif Jail. (Suit was heUl l^arred both under 
Article 63 and Art. 84 of the Act of 1871 corresponding to Arts. 65 
atid 83 of the present Act. Their Ijordships seem however to think 
that Art. 83 rather than Art. 65 would apply to the case.) 

3. (1879) 4 Cal L K 34 (36), Bishuinber Dey Poddar v. Hungsheshur MuJeerjee. 

(d became a sun-ty for a debt in this way ; “if the defendant does not 
eventually pay it, I will.” The word ‘eventually’ could not, it was 
held, be limited to the time specified in the bond. It will be for the 
Judge to determine upon the evidence when the demand was made on- 
the surety and then to ajjply Art. 65.) 

4. See (1911) 9 Ind Cas 204 (205) (Mad), Dwarlcadoss v. Krishnaiya. 

[See also (1918) AIR 1918 Cal 707 (709) ; 39 Ind Cas 705 : 44 Cal 978, 
Brojendra Kishore v. Hindustan Co-operative Insurance Society 
Ltd. (Either Art. 65 or Art. 115 applies. It was not decided 
which of the two will apply.)] 

6. (1917) AIR 1917 Cal 154 (155, 156) : 39 Ind Cas 205, Shree Nath Boy v. 
Peary Mohan. 

(1919) AIR 1919 Cal 636 (637) : 53 Ind Cas 999, Charu Chandra v. L, 
Faithful. (A I R 1917 Cal 154, Followed.) 
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66 .! On a singlej Three years. The day so 
bond, where a day is spe- specific 

cified for payment. 

Synopsis 

1. Legislative changes. 

2. Single bond. 

3. “Where a day is specified for payment.” 

4. Registered bonds. 

5. Suit against legal representatives of executant. 

1, Legislative changes. — By Section 2 and Schedule 1 of the 
Repealing and Amending Act, 2 of 1923, the words “three years” 
have been sui)stituted in column 2 for the word “Ditto” which 
occurred in the corresponding Article of the Acts of 1871 and 1877. 

2. Single bond. — There is a difference of opinion as to the 
meaning of the expression “single bond.” 

According to one view a single bond means simply a bond with- 
out any penalty.^ Thus, according to this view a bond providing 
lor the i)ayment of the xnincipal and interest, and x)roviding that in 
(lofault of regular payment of interest at the stipulated i)eriods the 
wliole amount should become due, is only a single bond.^ The stipu- 
liition for the i)aymont of the whole amount is not a i)enalty in the 
sense that a larger amount is ])ayable in default of payment of a 
smaller amount. Similarly, a l)ond providing that the amount should 


Act of 1877, Article 66 and Act of 1871, Article 65. 

Same as above. 

Act of 1859. 

No C'orrespoiiding provision. 


Article 66 — Note 2 

1. Wharton’s Law Lexicon. 

(1911) AIR (1914) Mad 4 (G) : 22 Ind Cas GO, Balakrishnudu v. N arayana- 
swamy Cheiiy, 

(1879) 2 All ;-322 (331) : 4 Ind Jur 4G1, Ball v. StowelL 

(1882) 4 All 3 (6) : 1881 All W N 93, Bachman Singh v. Kesri. 

2. (1917) AIR 1917 All 402 (402) : 39 Ind Cas 574, Gaya Prasad v. Shcr All. 

(1919) AIR 1919 All 22G (227) : 41 All 581 : 50 Ind Cas 640, Makrand Singh 

V. Kallu Singh. (Mortgage bond.) 

(1920) AIR 1920 All 124 (124) : 58 Ind Cas 278, Sham Lai v. Tehariya 
Lakhmi Chand. (Mortgage bond — Money repayable within fixed 
period — Pa^nnent of interest in instalments — Whole amount realisable 
on default.) 

(1893) 14 All 162 (164) : 1892 All W N 27, The Collector of Etaiuah v. Beti 
Maharani. (Where, under a debt-bond executed by him the obligor 
agreed that if the principal and interest be not paid up at the 
stipulated period, the obligee should be at liberty to recover the amount 
due under the bond by instituting a suit “from my moveable and im- 
movable property, my own milkit.*’ This case was affirmed in 17 All 
198 (P C)*) 


AvtiiBle 66 
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Article 66 be paid before the payment of another debt of the obligor, is only a 

Note 2 single bond.® Where a bond pi’ovided that on default of payment of 

the amount mentioned in the bond on the date fixed the obligee 
might take possession of the property of the mortgagor, it was held 
in the undermentioned cases that it was only a single bond.'* A 
contrary view was however taken in the case noted below,® namely 
that the stipulation for taking possession amounted to a i)enalty and 
that therefore the bond was not a single one. 

The second view is that a single bond means merely a bond for 
the payment of a certain sum of money without aiiy condition in or 
any penalty annexed to it.® According to this view, a stipulation for 
the payment of the whole amount on default of payment of interest 
on the due dates is a condition and consequently the bond is not a 
single one.^ In fact any condition attached to the payment of the 
amount of the bond is, according to this view, sufficient to take it 
out of the category of single bonds.® 

A third view is that even where the bond is a single one and a 
day is specified for payment, Article 66 is not applicable if the 
document contains a provision for immediate payment of the whole 
amount on default of payment of interest regularly.®^ 

3. (1888) 1888 All W N 234 (234), Yad All v. Aiaba Bibi. (Art. 08 was held^)ot 

to apphy — Art. 07 api)ears to liave been applied though xiot specifically 
referred to.) 

[But see (1910) A I R 1910 Lah 251 (251) : 32 Ind Cas 575, Kirin 
JUnn V. Churn. (Bond payable at the time of pa^anont of two 
other bonds — Held no day is specified for payinent but Art. 67 
docs riot apph*.)] 

4. (1887) 14 Cal 687 (089, 091), Madho Mimerw Sidh Benaik Upadhyd (Art. 60 

was not expressly referred to but a three years’ rule of limitation was 
applied.) 

also (1892-1890) 2 Upp Bur Rul 473 (478), Maung Atmg Ze v. 
Maung Yan Ainig.] 

5. (1882) 4 All 3 (6) : 1881 All W N 93. Lachman Singh v. Kesri. 

6. See the cases cited in Foot-Note 7 infra. 

7. (1923) AIR 1923 All 1 (7) : 09 Tud Cas 981 : 45 All 27 (FB). Shib Dayal v. 

Maherhan. (^Mortgage — Provision for paynient of interest annually 
— Default — Option to claim whule ainount.) 

(1923) AIR 1923 Oudh 19 (20) : 70 Ind Cas 85 : 20 Oudh Cas 121, Hari Lai 
V. Thamman Lai. 

8. (1892) 1892 Pun Re No. 20, Cf urditia M al v. Pal Singh. (A “single” bond means 

a simple bond without alternative conditions or penalty attached, an 
atisolute engagement in writing for the payment of nioncy.) 

(1890) 1890 Pun Re No. 138, Sunder Singh v. Jhir Singh. (DeVjtor under- 
taking to pay amount with interest at a particular harvest on 
default to pay such interest up to date of payment.) 

(1910) AIR 1910 Lah 251 (251) : 32 Ind Cas 575, Kirpa Ram v. Churn, 
(Bond providing for repayment on happening of certain contingency.) 
(1928) AIR 1928 Oudh 405 (407) : 4 Luck 107 : 113 Ind Cas 489, Jai Indra 
Bahadur Singh v. Khairati Lai. (A mortgage deed which contains 
a covenant making the mortgagor personally liable cannot be consi- 
dered to 1)0 a single bond within the meaning of Art. 06.) 

8a (1879) 2 All 322 (331) : 4 Ind Jur 461, Ball v. StotvclL (Per Spaiikie, J.) 
(1906) 8 Oudh Cas 77 (80), Har Narain v. Beni Pershad. (Bond stipulat- 
ing payment of interest every three months, the principal to be paid 
in two years and on default whole sum jmyable at once— It is not a 
single bond or a bond subject to a condition. Where a condition is 
apjiended to an obligation to pay, then Art. 80 applies.) 
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According to yet another view, a bond providing for the payment 
at once of the whole of the principal and interest on default of the 
regular payment of interest, is a single bond if there is no default 
committed but is a bond subject to a condition if there is a default.® 

It is submitted that the second and third views are not correct. 
The second view purports to follow the view stated in Halsbury’s 
[raws of England which refers to single bonds as being bonds 
without any condition or penalty attached to them. An examina- 
tion of the passage referred to and of the cases on which the passage 
is based shows, however, that the word “condition’* is used in its 
technical sense as meaning a condition of defeasmice and not other 
conditions. The third view also is not correct. Where the bond is 
a single one and a day is specified for payment, it is difficult to see 
how the Article cannot apply. As regards the correctness of the last 
view, see Notes to Article 68, infra. 

The following have been held to bo single bonds governed by this 
Article : 

1. A bond by two ])ersons, one as the principal debtor and the 

other as his surety. 

2. Book entries of the balances struck in the plaintiff’s account 

books by the defendant attested by witnesses. 

d. Bond stipulating that the money deposited with the execu- 
tant is repayable by him at the end of a fixed period.^" 

3. “Where a day is specified for payment.” — There is a 
^litYeience of opinion as to whether, when a debt is payable “within” 
a jvarticular period, it can be said that a day is specified for i)ayinent 
within the meaning of this Article.^ There is also a difference 
of opinion as to whether, when on default of regular i)ayment of 

9. (1935) A I R 1935 All 405 (40G) : 157 Ind Cas 409, Narain Das v. Manyioolal. 
10. (I91i4) A I K 1924 Lah 534 (53G) : 7G Ind Cas 150, Nihal Chand v. Khuda 
BahJish. 

'1. (1925) A I R 1925 Lah 75 (75) : 5 Lah 406 : 84 Ind Cas 524, Narain Das v. 

Mirafi BahJish. (As no date was specified for payment, Art. 67 was 
applied.) 

(1920) AIR 1920 Lah 175 (175) : 56 Iiid Cas 117, llari Singh v, Fazal. 

[See also (1910) 8 Ind Cas 575 (575) (Lali), Bhola Earn v. Nanak 
Chand. (Balance struck by debtor in creditor’s books containing 
a distinct j^romise to pay interest thereon amounts to a bond.) 
(1903) 1903 Pun Re No. 35 (page 113) : 1903 Pun L R No. 101, Daula 
V. Ganda. 

(1879) 1879 Pun Re No. 72, Ladhu Shah v. Fazl Dad.] 

(1936) AIR 1936 Rang 338 (340) ; 164 Ind Cas 412, I. S. Seenia v. E. K, 
Banerjee. 

Note 3 

1. (1879) 2 All 822 (331) : 4 Ind Jur 4C1, Ball v. Stowell. (Yes.) 

(1892-189C) 2 Upp Bur Rul 470 (472), Maung Fo San v. Ma Pan. (Yes.) 

(1880) 5 Cal 21 (23) : 4 Ind Jur 407, Narain Babu v. Gouri Persad Bias. 
(Yes.) 

(1935) AIR 1935 All 443 (443) : 154 Ind Cas 521, Umrao Singh v. Mangla. 
(Yes — Money payable on demand and further that the whole sum 
with interest should be paid within one year.) 


Artide 66 
Notes 
2—3 
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Irtiole 66 interest on tbo amount of the bond the amount becomes imme- 
Note 3 diately payable though a period has been fixed for sucli payment, it 
can be said that *‘a day is specified for payment/’^ Where a bond 
provided that the amount due would be paid at the time of payment 
of two other debts, it was held that it cannot bo said that any day 
was specified for payment.’’* Similarly, where a bond provided that 
the amount due thereunder w'^ould be paid before tiio payment of 
another debt, it w'as held that no day was spocified for payment. 
But, where a bond provided that the obligor would i)ay the amount 
after the disposal of certain suits then pending, White, G. J., 
observed : “I feel no difficulty in holding that this is a single bond. 
As to the question ‘where a day is specified for payment,’ I should be 
prepared to hold that here there is a day specified for payment. The 
day or the time specified for the payment is the liappening of an 
event which was in the contemplation of both the parties when the 
undertaking was given. His Lordship however thought that 
Article 115 applied to the case and consequently Article 66 was not 
applicaVde, a line of reasoning which does not seem to be accc])tabl 0 , 
inasmuch as Article 115 is a general iVrticle and cannot prevail over 
a special one. 

In the undermentioned case^’ it was hold that where the whole 
amount of the bond was to becomo due on default of the regular 
l)ayment of interest, time ran from the date of default. It was 
apxrarently assumed that Art. 66 would ap])ly and that the date of 
the default was the “day specified for i)ayment.” In the light of 
tlie Privy Council decision in Lasa Din v. Mb, Gnlah Kunicarf the 

(1875) 1875 Ptin Re No. 79, filler Jang v. Pariah Singh. 

(1917) A 1 H 1917 All 402 (402) : 39 Irid Cas 574, Gaya Prasad v. Shcr All. 
(Yes.) 

(1891) 3 All 276 (279), Gouri Shankar v. Surju. (No.) 

[See aha (1900) 23 Mad 33 (34), Pose Animal v. Pajaraihnani Amrnal. 
(IVlorlgagc — ISlort;gagor’.s right to redeem liefore end of period 
specified.) 

(1912) 15 liid Cas 287 (288) : 39 Cal 828, Puma Chandra Sarnia v. 
Peary Mohan Pal. 

(1906) IG Mad L Jour 146 (147), Chinnnsaniy Pieddiar v. IvribJina 
Peddy.'] 

2. (1923) A I R 1923 Oudli 19 (20) : 26 Oudh Cas 121 : 70 liid Cas 85, Hari Lai 

V. Thamman Lai. (No.) 

(1936) A 1 R 1936 Oudh 279 (280) : 162 Ind Cas 459, Shiva Narain v. Badal. 
(No.) 

(1880) 5 Cal 21 (23) : 4 Ind Jur 407, Narain Palm v. Gouri Pershad (Yes.) 
(1917) A 1 K 1917 All 102 (402) ; 39 Ind Cas 574, Gaya Prasad v. Sher AH. 
(Yes.) 

3. (1916) A 1 R 1916 liah 251 (251) : 32 Ind Cas 575, Kirpa Ram v. Churn. 
(1889) 1889 I^un Re No. 139, Bahadur Lai v. Ganian. (.\rt. 67 applies to 

the case.) 

(1933) A I K 1933 Lali 84 (85) : 140 Ind Cas 855, Bhagivan Sahai v. GBimria. 
3a (1888) 1888 All W N 234 (234), Fad AH v. Aisba Bibi. 

4. (1914) AIR 1914 Mad 4 (6) : 22 Ind Cas 60, Balahrishnndu v. N arayana- 

steamy Chetty. 

5. (1929) A I R 1929 Bind 140 (144) : 116 Ind Cas 581, Nenomal Jiamal v. 

Chanduvial Assannial. 

G. (1932) A I R 1932 P C 207 (211) : 138 Ind Cas 779 : 7 Luck 442 : 59 Ind App 
876 (PC). 
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view that time runs from the date of default is open to question. 
Nor does it seem correct to state that the date of the default can be 
said to bo the date specified in the bond. 

See also tlie undermentioned case.^ 

4. Registered bonds. — Before the decision of the Privy Council 
in Ganesh Lai v, Khetra Mohan, ^ it had been generally held that 
wJiere a bond was registered, tlie Article apjdicable was Article 116 
and not this Article or Article 67,^ the reason apparently being that 
Article 116 is a spe(‘ial Article and this Article and the next, general 
Articles, and that the special Article must ])rGvail over the general 
Article, in accordance with general principles of interpretation of 
statutes. In Ganesh Lai's case,^ where a mortgagee sued more than 
six years but within 12 years of the cause of action on the personal 
covenant in the bond, their Lordships of the Privy Council observed 
tliat the claim was haired under Article 66 of the Act. Tins case 
was held, in the undermentioried cases, to be authority for the pro- 
position that even a claim on a registered bond was governed by 
Article 66 and not by Article 116. The facts in Ganesh LaV s case^ 
however sliow that the mortgage document in that case was not 
validly registered. In this view it has now been generally held that 

7. (1874) 1874 Pun Rc No. 58, Bhai Bawaya Singh v. Hira Nand, (DoikI was 
payable six nioiiths after date — Day is specified.) 

Note 4 

1. (1920) AIR 1020 V C 50 (59) : 53 lad App 134 : 95 Iiid Gas 839 : 5 Pat 5S5 

(P C). 

2. (1920) AIR 1920 All 124 (124) : 58 Iiid Gas 278, Sham Lai v. Tehariya 

Lakhnii Chand. 

(1019) AIR 1019 All 220 (227) : 41 All 581 : 50 Tnd Gas 040, Makrand Singh 
V. Kalla Singh. 

(1014) A I R 1914 liom 141 (141, 142) : 38 Bom 177 ; 23 Ind Gas 353, Dinkar 
Bari v. Chhaganial Narsidas. 

(1881) 3 All 270 (279), Gouri Shankar v. Surju. 

(1910) AIR 1910 All 137 (138) : 83 Ind Gas ill (112), Mohan Lalw.Lekhraj 
Singh. 

(1917) AIR 1917 Oudh 252 (253) : 41 Ind Gas 423, Bahurarn v. Ahdhoot 
Singh. 

(1908) 30 All 388 (390) : 1908 All W N 101 : 5 All L Jour 070, Jangi Smgh 
V. C-hander Mai. 

(1891) 13 All 200 (205) : 1891 All W N 5, Naubai Singh v. Indar Singh. 
(1881) 6 Bom 75 (70), Ganesh Krishn v. M adhavarao Bavji. 

(1907) 34 Gal 072 (075) : 0 Cal L Jour 119 : 11 Cal W N 074, Uahmat Karim 
V. Abdul Karim. 

[See (1885) 7 All 502 (505) : 12 lud App 12 : 9 Ind Jur 100 : 4 Sar 019 
(P 0), Dinv. Kalka Prasad. (The words “three or six 

years as the case may be ’* in the case obviously refer to 
unregistered and rogistta'ed mortgages.)] 

[See also (1910) A I R 1916 Lab 251 (251) : 32 Ind Gas 575, Kir])a 
limn V. Cdiuru. (Art, 07 has to l)e read with Art. 00 and both 
these Articles apply to unregistered bonds.)] 

3. (1927) AIR 1927 Oudh 507 (568) : 107 Ind Cas 559, Bam Prasad v. 

Gurpatri. (Art. 00 applies. AIR 1926 P C 50, Followed.) 

(1929) AIR 1929 Oudh 59 (59, 60) : 114 Ind Cas 709 : 4 Luck 237, Abdul 
Rashid v. Mulchand. (Assumed that for personal decree under O. 34 
R. 6,0.P.C., three vear.s’ rule under Art. 00 applied. Following AIR 
1926 P C 56.) 


ArtiolaBS 

Notas 

3—4 
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the case cannot be taken to have overruled the series of cases in 
which Article 116 was applied to suits to enforce personal covenants 
in registered bonds."* When a bond is not validly registered, it must 
be treated as an unregistered bond. Article 66 and not Article 116 
will apply in such cases.^ 

5. Suit against legal representatives of executant. — The 

Article makes no reference to the person against whom the suit 
is brought. But there is no justification in limiting the Article to 
suits against the executant himself and not extending it to suits 
against his legal rej)resentatives.^ 

Article 67 G 7 .* Gn a single | Three years, j The date of 

bond, where no such executing the 

day is specified. bond. 

Synopsis 

1. On a single bond. 

2. “Where no such day is specified.” 

3. Registered bonds. 

4. Security bonds. 

5. Starting point. 

1. On a single bond. — As to the meaning o£ the expression 
“single bond,” see Notes to Article 66, ante. 

Act of 1877, Article 67 and Act of 1871, Article 66. 

Same as above. 

Act of 1859. 

No coLTOsponding provision. 

4. (1929) A I R 1929 Mad 53 (59) : 52 Mad 105 : IIG Ind Gas 817 (F B), 

sahapathy Chettiar v. Daivaaigamony Pillai. 

(1933) AIR 1933 Cal 2G8 (2G9) : 143 Ind Gas 472, Dharmiidhar Ohose v. 
Indranarain Sinha, (Applieatiou under O. 34 R. 6, Civil Procedure 
Code, is governed by Art. IIG.) 

(1931) AIR 1931 Gal 801 (801) : 133 Ind Gas 101, Umapada Trivedi v. 
Haripada Saha, 

(1930) AIR 1930 All 69 (72) : 123 Ind Gas 321 : 52 All 863 (P B), Badha- 
krishna v. Tej Saroop. 

(1934) AIR 1934 Pat 578 (579) : 13 Pat 228 : 153 Ind Gas 120, Bala Bux v. 
Nath Mull. 

(1928) AIR 1928 Mad 1124 (112G) : 114 Ind Gas 340, Chengalamma Gn^ru V* 
Viraraghava Naidu. 

(1928) AIR 1928 Oudli 4G5 (4G7) : 4 Luck 107 : 113 Ind Gas 489, Jai Indra 
Bahadur Singh v. Khairatilal. , 

(1937) AIR 1937 Rang 484 (489) ; 1938 R L R 35 ; 172 Ind Cas 7lt (P B), 
U Sein v. U San. 

5. (1937) A I R 1937 Cal 347 (850) : 171 Ind Cas 965, Sailendra Nath v. Kesah 

Chandra. 

Note S 

1. (1987) A I R 1937 All 559 (500) : 168 Ind Cas 359, Deo Saran Singh v. 
Loknath Rai. 


66 

Hotes 

4-6 
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2, “Where no such day is specified/* — As to where a day 
may be said to be specified for payment, see Notes to Article 66. 
In cases where the bond is a single one but it cannot be said that 
any day is specified for payment, this Article will apply. Thus, 
where a bond is payable on demand, it cannot be said that a date 
is specified for the payment of the money. A suit to enforce such 
a bond is governed by this Article,^ Where a bond provided that the 
amount would be paid at the time of the payment of another debt of 
the obligor, it was held in the undermentioned cases^ that the bond 
was one in which no day was specified for payment. In a similar 
case of the High Court of Madras, White, C. J., expressed the o])inion 
that in such a ease a day must be held to be specified.^ 

Book entries of the balances struck in the plaintiff’s account 
books by the defendant attested by witnesses have been held to 
be single bonds and, if no day is si)ecified for the payment, to be 
governed by this Article.^ 

See also the undermentioned cases. 

3. Registered bonds. — Where a bond is registered, the Article 
applicable is 116 and not this Article, See Notes to Article 66. 

Security bonds. — A obtained a decree for costs against B. 
Pending appeal by B, A took out execution but on application by B 
the execution was stayed on C\s furnishing security to the Court 
agreeing to pay up the amount of the costs whenever he would be 
called upon by the Court to do so. It was held tliat a day was 
specified in the bond, that therefore this x\rticle did not apply but 
that Article 80 applied. The applicability of Article 66 does not 
seem to have been considered.^ 

Article 67 — Note 2 

1. (1881) 3 All 415 (416) ; 5 Itid Jur 003, Biq) Kishore v. Mohni. 

(1874) 1874 Pun Ro No. 8, Shadi Ham v. Abdul Rahman. 

2. (1889) 1889 Pun .Re No. 139, Bahadur Lai v, Gaman. (Art. 67 applies.) 

(1933) AIR 1933 Lah 84 (85) : 140 lad Cas 855, Bhagwan Sakai v. Bhuria. 

(1916) AIR 1916 Lah 251 (251) : 32 lad Gas 575, Kirpa Ram v. Churu. (It 

was however hold that the bond wa.s a conditional oue not governed 
by this Article.) 

3. (1914) AIR 1914 Mad 4 (6) : 22 lad Gas GO, Balahrishnadu v. Barayana- 

swamy. 

4. (1925) AIR 1925 Lah 75 (75, 76) : 5 Lah 406 : 84 lad Gas 524, Narain Das 

V. Mir an Bahhsh. 

(1920) AIR 1920 Lah 175 (175) : 56 Ind Gas 117, Bari Singh v. Faml. 

6. (1927) A I R 1927 Lah 101(102), Ghulam Murtaza Khan v. Fazal Illahi. 

(Suit to recover personally the amount due on a mortgage bond to 
which, as mortgage was void, Art. 67 was held to apply. The facts are 
not clear but it must be assumed that no day was specified in the 
bond.) 

(1912) 16 Ind Gas 222 (223) (All), Ramparshad Rai v. Nawah Chowdhiiry. 
(Where the obligee might have enforced payment at any time after the 
execution of the document, suit will be governed by Art. 67.) 

Note i 

1. (1897) 1 Cal W N 223 (22r3) (Notes), Surandra7iath Das v. Nahin Chandra 
Mukerjee. 


Article 67 
Notes 

2—4 
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Avtiole 87 8. Starting point. — Time runs under this Article from the 

Motes date of the execution of the bond.^ Where a bond stijmlated that the 

money due under it should be paid before the payment of the amount 
advanced to the obligors by the obligee, under a lease, it was held 
that no day was specified for payment and that the period of 
limitation should be reckoned under this Article from the date of the 
execution of the bond, the bond not being one subject to a condition 
so as to bring it under Article 68.*^ 


Article 68 68. On a bond Three years. When the condi- 

suhject to a condi- tion is broken, 

tion. 

Synopsis 

1. “Bond subject to a condition, ” meaning of. 

2. Suit by assignee of administration bond. 

3. Starting point. 

1. “ Bond subject to a condition, ” meaning of. — The expres- 

sion “bond subject to a condition'’ has been borrowed from the 
English law and means a bond accompanied by a condition in 
the nature of a defeasance, providing that on the performance of the 
ocnditions the bond shall become void.^ A bond subject to a condition 
is generally in the following form : — 

“Know all men by those presents tluit I, X Y, am bound to 

Z in the sum of Rs to be paid to Z for which payment 

I bind myself, my heirs and my executors and administrators 
by these presents. 

Dated .... 

Whereas the properties of Z have been left in the charge of 
the said X F, 

^ Act of 1877, Article 68 and Act of 1871, Article 67. 

Same as above. 

Act of 1859. 

No corresponding provision. 


Note 5 

1. (1881) 8 All 340 (341), Bansi Dhar v. Harmhni. (Bond payable on demand.) 
(1874) 1874 Pun Ro No. 3, Shadi Barn v. Abdul Rahman. (Do.) 

(1879) 1879 Pun Re No. 77 (F B), Nathu v. Darbari. (Do.) - 

2. (1888) 1888 All W N 23i (234), Fad Ali v. Aisha B%hi, 

Article 68 — Note 1 

1. (1923) AIR 1923 All 1 (6, 7) : 09 Ind Cas 981 : 45 All 27 (F B), Shib Dayal 
V. Meherhan. 

(1905) 8 Oudh Cas 77 (80), Hai’ Xarain v. Beni Bershad^ 

Halsbury’s Laws of England, Vol. HI, Page 80. 

U882) 8 Cal 284 (286) : 10 Cal L R 219, Gisborne d Co. v. Subal Bouri. 
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Now the condition of the )>ond is sucli that if the above 
bounden X 1', shall duly account and pay up the proceeds of 
such pro])ertie8 as and when asked for by Z, then this obliga- 
tion shall be void and of no effect; otherwise it shall remain in 
full force. ” 

A l)ond subject to a condition thus contains two pai ts : first y the 
ohligation and secondly, the coridition. The condition specifies the 
real agreement between the [larties (that is to say, the acts to be 
performed, the performance of which is intended to bo secured by the 
bond), and provides that, on due performance of the condition, the 
l)ond shall bo void.^ 

Administration bonds^ and bonds given by grantees of succession 
certificate'^ under the Indian Succession Act 1925, bonds executed by 
sureties under the Guardians and Wards Act 1890^ and bonds exe- 
cuted by the custodian of attached pioporty under Order 21 Kule 43 
of the Code of Civil Procedure,^ are all bonds subject to a condition 
within the meaning of this Article. A bond which stipulates that 
the money due under it should bo paid before the payment of another 
debt is not a bond subject to a condition.^ Similarly, a bond such as 
a mortgage bond providing for immediate payment of the principal 
and interest in default of regular payment of interest, is not a liond 
subject to a condition.^ The reason is that there is no condition 
of defeasance in such cases. A contrary view has however been 
expressed in two cases. X executed an instrument in favour of a 
Taluk Board reciting tliat lie would collect certain fees and market 
dues according to certain conditions S])ecified and that if he were to 
act contrary thereto, ho would pay a fine not exceeding Rs. 50 
imposed by the Taluk Board President, it was held by tlie High 
Court of Madras that the Article applicable to a suit against X for 

2. Halsbury’s Laws of Euglaiid, Vol. Ill, page 80. 

(1938) AIR 1938 Nag 13 (13) : 173 Irid Cas 4(13, Yeshtvant Liao v. Laxman 
Liao. 

3. (1924) A I R 1924 Rang 08 (GO) : 1 Rang 4G3 : 76 Ind Cas 802, Mannrj San U 

V. Maung Kyain Mye, 

(1921) AIR 1921 Uj)p Bur 25 (27) : 4 Upp Bur Rul 22, Ma Myo Zin v. il/a 
Pim. 

(1914) AIR 1914 Low Bur 2G1 (2G2) : 8 Low Bur Rul 99 : 2G Ind Cas 505, 
Ah^nad Moola Daivood v. Mt. Fatima lieebee. 

(1915) AIR 1915 Mad 1184 (1187) : 27 Ind Cas 849, Bamnathan Chetty v. 
Bagammal. 

See also Form No. 5 of App. V of the Madras Civil Rules of Practiice. 
[But see (1919) AIR 1919 Low Bur 12 (13) : 56 Ind Cas 968, ICo Pu 
V. Ma Them Yin. (The decision does not even advert to the 
definition given.)] 

4. See Form No. 12 of App. V of the Madras Civil Rules of Praetice. 

5. (1919) AIR 1919 Mad 432 (434) : 42 Mad 302 : 49 Ind Cas 587, ILnshna 

Chettiar v. Venkitachalla GheUiar. 

See also Form No. 8 of App. IV of the Madras Civil Rules of Praetice, 

G. See Form Nos. 15 A and 15 B of App. E to the Code of Civil Procedure. 

7. (1888) 1888 All W N 234 (234), Yad AH v. Aisba Bibi. 

8. (1923) AIR 1923 All 1 (7) : 69 Ind Cas 981 : 4.5 All 27 (F B), SJnb Dayal v. 

Meherban. (Overruled in A I R 1934 All 397 (F B) on another point.) 
[1906) 8 Oudh Cas 77 (78, 80), liar Narain v. Beni Pershad, (Simple bond.) 


Aptiole 68 
Note 1 



1292 


Bond subject to condition 


Article 68 recovery of the tine on breach of the conditions was either 68 or 

Notes 115.® Where a simple bond provided for the immediate payment of 

1 — 8 the principal and interest on default of the regular payment of the 

interest, it was held by a single Judge of the Allahabad High Court 
that if there was no default, a suit on the bond would be governed 
by Article 66 but that if a default was committed, the Article govern, 
ing would be Article 68.^^ It is submitted that these decisions are 
not correct. In the first case the instrument could not properly 
bo called a bond at all (see Note 2 to Section 2 clause 3, ante). 
Nor in any view is it a bond subject to a condition, there being no 
condition of defeasance in it. The instrument in the second case 
also is not a bond subject to a condition inasmuch as there is no 
condition of defeasance in it. Further, the view that the nature 
of the document, and consequently the Article applicable, would 
depend upon the conduct of the parties and not on the wording of 
the document, cannot be supported. See also the undermentioned 
case^^ where Article 68 was applied but it does not api)oar in what 
form the instrument was worded. 

2. Suit by assignee of administration bond. — Where an 
administration bond is assigned to a third person who sues thereon, 
it has been hold by the High Court of Bombay that the Article 
applicalde is not this Article but Article 120 infra} In support of 
this view, Beaumont, C. J., observed as follows : — 

*Tf the plaintiff* sued on the bond relying on the assignment as 
a mere link in his title, he might be met wdth the defence that the 
obligees under the bond were mere custodians of it, and had no 
power to assign it without consideration to a third party. In order 
to meet such a defence the plaintiff would have either to rely on the 
statutory rights and obligations conferred and imposed upon him by 
the assignment, or else to prove his title as the person beneficially 
entitled to the estate. In either case, his suit is not a suit merely on 
the bond, but is a suit on tlio bond coupled with the statutory assign- 
ment or proof of title to the estate, and the case seems to me to fall 
under Article 120, and not under Article 68. I am not prepared to 
agree with the case in 1 Bang 463" on which the learned trial Judge 
relied.'* 

3. Starting point. — Time runs, under the Article, from the 
date wBen the condition is broken. Where the condition is to 
perform a single act, time will run from the date when the act 
had to be performed and w'-as not performed. Where the condition 

9.(1900)81 Mild 51 (58) : 17 Mad L Jour 587 : 2 Mad L Tim 4.0^1, Talv^k 

Board of Kiindapur v. Lakshinmiarayana. ' 

10. (1935) AIR 1935 All 405 (406) ; 157 I. G. 409, Narain Das v. Mannoo Lai 

11. (1911) 12 lud Gas 610 (010) (Lah), Dharam Singh v. Ali Mard Khan, 

Note 2 

1. (1936) A I R 1936 Bom 303 (365) : 00 Bom 1027 : 165 Ind Gas 672, UanuWm 

Ghunilal v. General Accident Fire and Life Assurance Corporation* 

2. (1924) AIR 1924 Rang 68 : 1 Rang 463 : 76 Ind Gas 802, Maung San V V. 

Maung Kyaw Mye* 
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consists in the performance of several acts, the failure to perform 
each act is a fresh breach of the condition and gives a fresh cause of 
action for a suit to enforce the bond. The fact therefore that there 
iias been several breaches and one or more of such breaches is or are 
beyond three years of the suit will not affect the maintainability of 
the suit, if it has been brought within three years of the particular 
l)reach complained of.^ 

As to when a condition in a bond is broken depends upon the 
terms of the condition and the conduct of the party concerned. 
Where an administration bond contained a condition that the 
administrator should duly administer the estate, and, in the course 
of administration the Court found a certain deficit in the accounts 
and called upon the administrator to pay it up and he failed to pay 
the same, it was held that such failure to pay was also a breach of 
the condition which would give rise to a cause of action for a suit to 
enforce the bond.^ Where the condition in an administration bond 
was to the effect that the administrator w^ould file inventories at 
certain periods and would administer the assets of the deceased 
pei’son, and the administrator died without having filed the 
inventories or administering the assets, it was held that a suit within 
three years of the death of the administrator without administering 
the assets was within time even though the other condition as to the 
filing of the inventory was beyond three years of the suit.*"^ It was 
liowever held in a recent Bombay case^^ that the condition is not 
necessarily broken until some person, who is aide to give a valid 
discharge for the estate, claimed it from the administrator or his 
veiu’esentatives and failed to obtain it. Where the condition in a 
bond by sureties under the Guardians and Wards Act 1890, provided 
tliat the guardian would duly account at such periods as were 
appointed by the Judge and would “pay or dispose of the balance 
which shall from time to time be found due from him as the Court 
has directed or shall hereafter direct,” it was held that there was no 
cause of action until an order of the Court was made against the 
guardian directing him to pay any particular sum into Court or to 
any other person.^ 


Notes 

1. (1924.) AIR 1924 Rang (38 (69) : 1 Rang 463 : 76 Ind Cas 802, Mmmg San 

U V. Maung Kifaw Mye. (A I R 1919 L B 12, Dissented from ; A I R 
1914 L B 261, Explained.) 

(1915) AIR 1915 Mad 1184 (1187) : 27 I. C. 849, Ramanathan v, Ragarmnal. 

2. (1927) AIR 1927 Rang 28 (29) : 4 Rang 358 : 98 Ind Cas 459, Hamadanee 

V. Ma Shwe Gou. (AIR 1924 Rang 68, Followed.) 

(1924) AIR 1924 Rang 68 (70) : 1 Rang 463 : 76 Ind Cas 802, Mating Safi v. 
Mating Kyaw Mye. 

(1921) AIR 1921 U B 25 (27) : 4 Upp Bur Rul 22, Ma Myo Zin v. Ma Pwa. 

(AIR 1914 Low Bur 261, Dissented from.) 

(1911) 9 Ind Oas 935 (937) : 33 All 414, Kantee Chandra v. Ali Nabi. 
(1936) AIR 1936 Bom 363 (364): 60 Bom 1027: 165 Ind Cas 672, Matiubhai 
Chunilal v. General Accident^ Fire and Life Assurance Corporation. 

4. (1919) AIR 1919 Mad 432 (434) : 42 Mad 302 : 49 Ind Cas 587, Krishna 
Chettiar v. Venhatachalla Chettiar. 
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69 . On a bill of Three years, j When the bill 
exchange or promis- i or note falls 

sory note xwable at a due. 

fixed time after date. 

Synopsis 

1. Scope of the Article. 

2. Starting point. 

3. Payable at a fixed time after date. 

1. Scope of the Article. — This and the following Articles 
ending with Article 80 prescribe the period of limitation for suits 
on hills of exchange and promissory notes. The exiiression ‘bill of 
exchange/ in this and the following Articles includes a hundi and 
a cheque.^ 

Suits on liills of exchange 0)‘ promissory notes may, in cases where 
Order 37 of the Code of Civil Procedure applies, be instituted either 
as summary suits under that Order or as ordinary suits. This and 
the following Articles apply only to ordinary suits on such instru- 
ments, inasmuch as there is a special Article (Article 5) dealing with 
summary suits. 

It is only a suit on a hill of exchange or promissory note that is 
governed l)y tliis Article. A suit not based, on the note or bill is not 
within this Article.^ 

2. Starting point. — Time runs, under this Article, from the 
time when the note oi‘ bill “falls due.” In ascertaining when a note 
or bill falls duo for the purposes of limitation, regard must be had to 
the provisions of the Negotiable Instruments Act (26 of 1881) on the 
subject.^ 

Section 22 of that Act provides that a hill or note not payable 
on demand ‘falls due,’ or in otlier words, is at maturity on the third 
day aftcu’ the day on which it is ex})ressed to he payable. 

Section 23 provides for the method of calculating the maturity 
when tlie note or l)ill is payable so many months after date, and 
Se^ction 21 ])rovides for such calculation when the note or l)ill is 
payable so many days after date. 

Section 25 enacts that when the note or bill is at maturity on a 
day which is a ])uhlic lioliday, it shall l)e deemed to fall due on the 
next precedinq husincss day. 

^ Act of 1877, Art. 69 and Act of 1871, Art. 68 — Same as above. 
Act of 1859 - — No corresponding provision. 

Article 69 — Note 1 

1. See Section 2 clause 2 ante. 

[See aha (1927) AIK 1927 Rang 159 (160) : 101 Ind Gas 611, Swee 
Leung Co. v. A. T. Chettyar Firm.] 

2. (1908) 5 Bom L K 725 (727), Hajee Ilasarn v. Noor Moltamed Jlossein, 

Note 2 

1. (1915) AIR 1915 Lah 297 (297) : 27 I. C. 608, Nanak Singh v. Kesho Das. 
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It has been held by the High Court of Madras that the days of Article 69" 
grace may be waived by agreement between the parties and that in Notes 

such cases, time will run from the date on which the note is expressed 2 — 3 

to be payable and not from the oxihry of the period of grace. ^ 

3. Payable at a fixed time after date.—It has been held by 
the High Court of Madras that it is not necessary for the applicability 
of the Article that the note or bill should itself embody the stipulation 
as to the x>criod of i)ayment, Vmt that evidence of a contract fixing 
such a period may be admissible in cases where the note or bill is 
silent on the x)ointA Of course, whore the note or bill actually fixes 
a date, evidence showing that the terms of the contract are different 
is not admissible under Section 91 of the Evidence Act.^ 

70.‘ On a bill of ex- 1 Three years. I When the bill Article 70 
change ]:)ayable at sight, | is presented, 

or after sight, but not at 
a fixed time. ! 

Synopsis 

1. Bill of exchange payable at sight. 

2. Bill payable after sight. 

1. Bill of exchange payable at sight. ~ Tiio expression “ at 
sigl.it ” means, under Section 21 of the Negotiable Instruments Act 
1881, “on demand,” so that a bill x^ayable at sight is a bill j^ayable 
“ on demand. ” But a bill x)fijy^i*l>lo at sight is jirovidcd foi* by this 
Ai'ticle and a liill payable on demand falls under Article 73 infra. 

Tht,i starting x>oi«fs in the two Articles are different. On a first 
irnjiression there appears to be a redundancy between this Article 
aud Article 73 so far as a bill payable at sight is concerned. But, as 
lias been x^ointed out in the Notes to Article 73 inf ra, there is really 
no redundancy inasmuch as tlio two Articles x>J’Ovide for different 
classes of cases. See Note 3 to Article 73 infra. 

2. Bill payable after sight. — The expression “ after sight ” in 
a Ivill of exchange means “after acce])tance,” or “ noting for non- 
acceptance,” or “protest for non-acceptance.” See Section 21 of the 
Negotiable Instruments Act, 1881. 

Act of 1877, Article 70 — Same a.s above. 

Act of 1871, Article 69. 

69 . — On a bill of exchange payable at Three year.s. ! When the bill is pro- 
of after sight. | sented. 

Act of 1859 — No corresx)ondmg provision. 

(1914) A I R 1914 Mad 430 (431) : 28 I. C. 431, Valliappa v. Suhranianian. 

Note 3 

1. (1020) AIR 1920 Mad 486 (487, 488) : 50 Ind Gas 384, Ponnusaviy CheUy 

Vellore Commercial Bank Ltd. 

2. (1019) A 1 R 1919 Cal 347 (348) : 51 I. C. 945, Gobinda Kumar v. Bam 

Chandra. 
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Artide 70 
Hotel 

Article 71 


Article 72 


Under Section 61 of the said Act, a bill payable after sight naust 
be })r6sented to the drawee for acceptance and subsequently presented 
to the acceptor for payment. 


71 ,* On a bill of j Three years, j When the bill 
exchange accepted i ! is presented at 

payable at a particular j that place, 

place. i I 

1. Scope of Article. — The Article applies to suits on bills which 
have been accepted with a qualification as to the place of payment. 
In such cases time under this Article runs from the date when the 
bill is presented at that place for payment. 

In Botve v. Young whore a bill of exchange was “accepted pay- 
able at the bouse of P & Co.” it was held that the holder was bound 
to present the bill at the house for payment in order to charge the 
acceptor. Referring to this decision, Schwabe, C. J., observed in 
Secretary of State v. Eadkika Prasad^ as follows: “It is true, as 
pointed out by Coutts-Trotter, J., that that particular rule has since 
been altered by statute (in Kngland) but the principle of the decision 
is, in my judgment, in no way thereby affected, and I consider it 
directly in point. Furtlior, it is worth observing that there has been 
no similar statutory alteration of the law in India.” 

Where a promissory note or bill is ]>ayahle at two places, it 
can be presented at eitlier of the places.'^ 


72.t On a bill of ex-! 
change or promissory! 
note payable at a fixed! 
time after sight or after 
demand. 


Three years. 


When the 
fixed time 
expires. 


Act of 1877, Article 71 and Act of 1871, Article 70. 

Same as above. 

Act of 1859. 

No corresponding provision. 


Act of 1877, Article 72 and Act of 1871, Article 71. 

Sainc as above. 

Act of 1859. 

No corresponding provision. 

Article 71 — Note 1 

1. (1820) 21 R R 91 (90, 97) : 2 Bligh 391 : 2 Brod & B 165 (180). 

2. (1923) AIR 1923 Mad 667 (669) : 46 Mad 269 : 74 Ind Cas 786. 

3. (1926) AIR 1926 Mad 792 (796) : 94 Ind Cas 384, Chegganmull Sowcar v. 

Manicka Mudaliar. 

(1816) 17 R R 644 (644) : 1816 Holt N P 313, Beeching v. Gower* 
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1, Scope of the Article. — The expression “after sight" means, 
in a promissory note, after j)resentment for sight, and in a bill of 
exchange, after acceptance, or noting for non-acceptance, or protest 
(or non-acceptance (Section 21 of the Negotiable Instruments Act, 
J881). 

As to the mode of calculating maturity in cases of notes and 
bills payable a stated number of days or months after date or sight, 
see Sections 23 and 24 of the Negotiable Instruments Act, 1881. 

The words “after demand" do not mean the same thing as “on 
demand," but mean after actual demand. In Thorpe v. Coomhe {or 
Booth) ^ where a bill was i3ayable two years after demand, it was 
held that the statute did not run until the two years after demand 
bad elapsed. In Moore v. Petchell^ where the note was payble at 
“six months’ notice," it was held that time did not run until the 
six months’ notice was given and had expired. 


73 ."’ ^ 

exchange or promissory 
note payable on demand 
and not accompanied by 
MTiy writing restraining 
or postponing the right 
to sue. 


Three years. 


The date of 
the bill or 
note. 


Synopsis 


1. Legislative changes. 

2. ‘‘On a bill of exchange or promissory note.” 

3. “Payable on demand,” meaning of. 

4. “Writing restraining or postponing the right to sue.” 

5. Computation of time. 

1. Legislative changes. 

1. Act 14 of 1859 made no special provision regarding limitation 
of suits on bills of exchange, or promissory notes payable on 
demand, and consequently such suits were governed by 
clause 16 of Section 1 of that Act, under which a period of 

^ Act of 1877, Article 73, 

Same as above. 

Act of 1871, Article 72. 

Columns one and two, same as above; the third column was : — When the 
ueinaud is made. 

Act of 1859. 

No corresponding provision. 

Article 72 — Note 1 

1. (1826) 29 B R 485 (486) : 8 Dowl & By 347 : By & Moo 388. 

2. (1856) in R R 316 (316) ; 22 Beav 172. 


Article 72 
Note! 


Article 73 


Lini. 82 



Artiole 78 
Notes 
1—2 
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limitation of six years from the accrual of the cause of action 
was provided for all cases not specifically provided for by that 
Act. Under the English law, the cause of action in the case 
of bills and notes payable on demand arose on the date of the 
instrument and not from tlie time of demand and this view 
was generally followed by the Courts in India. ^ 

2. Act 9 of 1871 introduced a change in the law, by providing 

in Article 72 thereof a period of three years for such suits, the 
stai'ting point being the date of demand. This was a departure 
from English law and the Article had been founded on a 
misapprehension of English law.^ 

3. The Article was amended to its present form by Act 15 of 

1877 and the old rule of English law as to the cause of action 
in such cases was restored, limitation being thus computed 
from the date of the instrument. 

2. “On a bill of exchange or promissory note/’ -This Article 
applies only where the suit is on a hill of exchange or promissory 
note. It has no aijplication to suits based on other causes of action. 
Thus, a suit against the endorser of a promissory note,^ or against a 
surety for a debt due on the note," is not a suit on the note and is not 

Article 73 — Note 1 

1. (1870) 7 Bom H CROC B6 (38), Jeammissa Ladli Begavi v. Manihji 

K harsetji. 

(1880) 3 All 340 (341), Band Dhar v. Harsahai, 

(1876) 1 Bom ‘dOtm (307) : 1 Ind lur 183w, Rnniachandra v. Soma, 

(1879) 4 Bom 230 (234) : 5 Ind Jur 90, Vinayak Oovind v. Bahaji. 

(1873) 7 Mad H C R 288 (288), Molakatalla Naganna v. Pedda Narappa. 
(1874) 7 Mad H C R 298 (300), Venkataramanier v. Manclie Reddy, 

(1874) 7 Mad H C R 392 (394), Chinnasamy Iyengar v. Gopalachary. 

(1876) 1 Mad 301 (303) ^ 1 Ind Jur 736, M adhavan v. Achuda. 

[But see (1873) 10 Born IT. C R 4H7 (490), Madhaphhai Shivhhai v. 
Faitesmg Nathuhhai. (Jt was doubted whether this rule was 
applicable to Hindus and Muhammadans in respect of handier 
and notes drawn up in forms usual in India.) 

(1872) 17 Suth W R 87 (88), Poornackunder Dutt v. Gopal Chunder 
Doss. (In the case of promi.^^sory notes payable on demand exe- 
cuted by Hindus, time runs from the date of demand.) 

(1871) 7 Beng H R 489 (496) : 16 Suth W R 164, Brn?namayidasi v. 
Ahhai Charan ChouHlhry. (By Hindu law a demand would be 
necessary — Per Norman J.) 

(1871) 6 Bong L R 292 (295), Munshi Abdul Ali v. Tarachand Ghose.] 

2. (1878) 2 Cal .L R 426 (427), Omirtolall Dey v. A. Hoicell. 

(1873) 10 Bom 11 C R 487 (489), Madhavhhai Shixibhai v. Fattesing Nalhti- 
bhai, 

(1879) 4 Bom 87 (89) ; 4 Ind Jur 576, Ichhashanker Shh'shanker v. Killa. 

[Sec (1878-80) 2 Mad 113 (116) : 3 Ind Jur 415, Appasavii v. Aghr 
laxtda.] 

Note 2 

1. (1925) AIR 1925 Mad 132 (132) : 80 Ind Cas932, Lakshmana. 

2. (1918) A I R 1918 Cal 707 (709) : 39 Ind Cas 705 : 44 Cal 978, Brojendra 

Kisserre v. Hindustan Co-operative Insurance Co, (Cause of action 
arises only on default of principal debtor, though the default may 
occur at the same time as the promissory note. Art. 65 or Art. 
applies.) 
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Ai^ticle 73 
Notes 
2—3 


3. “Payable on demand,” meaning of. — It has been seen in 
Note 6 to Article 59 ante that the words “on demand’' have, under 
the liinglish Common Law, a technical meaning, whereby money lent 
and repayable on demand is payable at once and without demand} 
Tht) Jjogislature has adopted this meaning in respect of transactions 
falling within this Article^ and Article 59 ante. It has not adopted 
this meaning in respect of transactions falling within Article 60. 
In the case of transactions not falling within these Articles where 
the words “on demand” are used, there is a difference of opinion 
as to whether they bear the same meaning as in the Englisl) law* 
See Note 6 to Article 59 and the Notes to Articles 75 and 80 infra. 

[See also (1932) A 1 R 1982 Oudh 286 (280) : 140 Tnd Cas 460, iimi 
Madho V. Miihaimnad Ishrat Ali. (Pro-note accompanied by 
security bond — Suit on security bond not barred though suit on 
note barred — Tlie decision does not seem to be correct .so far as 
the refusal of interest after 8 years is concerned.)] 

3. (1981) A I R 1981 Born 542 (544) : 185 Ind Cas 804, Lalishman ViUioba v. 
M aJiableshwar Doda. 

1. (1901) 23 All 206 (209) : 1901 All W N 34. 

Note 3 

1. (1320) 2 Brod and B 165 (180) ; 2 Blig 391 : 21 B R 91, liorm v. Young. 

(1890) 59 L J Oh 709 (711) ; 44 Ch D 027 ; 03 L T 49 : 38 W R (Eng) 017, 

Francia v. Bruce. 

(1837) 2 M & W 401 (401) : 1 M & H 09 ; 1 Jiu' 433 : 0 L 3 (N S) Ex 121 : 
40 R R 046, Norton v. JCUani. 

2. (1028) A I R 1928 Bom 35 (42) : 52 Bom 88 ; 107 Ind Cas 257 (F B), Ganpat 

V. Sopana. 

(1920) A I R 1920 Bom 241 (241) ; 94 Ind Cas 21 ; 50 Bom 206, Framroz v. 
Mahoniad. 

(1926) AIR 1926 Nag 194 (195) : 90 Ind Gas 378, Sk. Jamu v. Md. Ibrahim. 
(1918) A I R 1918 Cal 707 (709) : 89 Ind Cas 705 : 44 Cal 978, Brojondra 
Kishore v. Hindustan Co-operative Insurance Society Ltd. 

(1015) AIR 1915 Nag 65 (66) : 31 Ind Cas 880 : 11 Nag L R 189, Meghraj 
V. Johnson. 

(1876) 1 Bom 306n (807) : 1 Ind Jur 133n, Bamachandra v. Soma. 

(1880) 4 Bom 230 (234) ; 5 Ind Jur 90, Vinayah Oovind v. Babaji. 


ooverned by this Article. It has been held by the Bombay High Court 
hi the undermentioned case^ that a suit against a Hindu son to enforce 
his Hindu law liability to pay his father's promissory note debt is 
governed by this Article, the reason given being that the suit against 
the son is based on the same cause of action as that against the father. 
A different view was expressed by the High Court of Allahabad 
in Narsingh Misra v. Lalji Misra.^ In that case, the obligee under 
a bond executed by the father brought a suit against the sons to 
enforce the debt due on the bond. Their Lordshijis observed: “We 
wish to point out that the suit against the sons of the deceased 
debtor is not based upon any contractual relation between them and 
the plaintiff, but is an obligation imposed upon them by virtue of 
their status as sons of a Hindu father.” Accordingly they applied 
Article 120 to the suit and not the Article that would be applicable 
to a suit to enforce the bond. It is submitted that the Bombay view 
is not correct. 
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Artiole 73 A promissory note or bill of exchange, in which no time is fixed 

Note 3 for payment, is, und6)r Section 19 of the Negotiable Instruments Act 
1881, payable on demand?^ It has accordingly been held that a 
suit on an instrument of this kind is governed by this Article.^ 

Under Section 21 of the Negotiable Instruments Act, the expres- 
sions '‘at sight” and “on presentment,” when used in inmnissory 
notes and bills of exchange, mean “on demand.” The High Court of 
Calcutta lias held, applying the above meaning, that a promissory 
note payable at sight is a promissory note payable on demand 
within the meaning of this Article and that therefore a suit there- 
on is governed by this Article. It has however held that a hill of 
exchange payable at sight even though it be equivalent to a bill of 
exchange payable on demand, is not governed by this Article but by 
Article 70.“* The reasoning of the decision is not clear. If the words 
“at sight” have the same meaning as the words “on demand” in 
this Act also, there appears, on a first impression, to be a redun- 
dancy between Article 70 and this Article so far as a bill of exchange 
payable at sight is concerned. On a closer consideration, liowever, 
it seems to be clear that the Articles really prescribe the period of 
limitation for two different classes of cases. This Article apxdies to 
suits where the claim does not depend upon a presentment for 
j)aymont, while Article 70 apjdies to suits where the claim is not 
sustairialde unless a i>resentnient had been made for payment, Tims, 
wliere a bill of exchange is payable on demand or at sight and the 
suit is against tlie drawer of the bill, this Article will ap^dy. No 
presentment is necessary in order to make the drawer or maker 
liable.^ If the suit is against the acceptor or drawee ^ the Article 
ax)plicable would he Article 70, inasmuch as in sucli cases no liabi- 
lity at all arises on tlie part of tlie defendant unless a presentment 
for payment Ivad l)een made. 

It has been field in the case noted below® that in determining 
when a negotiable instrument imyalile on demand “became jiayable” 
within the meaning of Section 9 of the Negotiable Instruments Act, 
the lu’inciple adopted in the Limitation Act, namely that such 

(1B70) 7 Bom H C R O 0 30 (38), Jcaunissa Ladli Begam v. M anile ji 
Khar set ji, 

(1805) 2 Mad H C R 472 (472), 11 ernpaynmal v, Hamiman, 

(1931) A T R 1931 Cal 140 (142) : 58 Cal 290 : 130 Ind Cas 134, Premlal Sein 
V. liadha BuUav Kankra^ 

[See (1917) A T R 1917 Pat 5331534) : 2 Pat L Jemr 351 : 40 lud Cas 
350, Bishunchand v. Audh Bihari Lal.~\ 

2a. See (1918) A T R 1918 Mad 317 (318) : 45 Iiid Cas 22, Gopalachariar v. 

M aiyappa Chetiy. 

3. (1881) 1881 Bom P J 112, Bai Kasiha v. BevahhaL 

4. (1924) AIR 1924 Cal 1005 (1000) ; 84 Ind Cas 475, Durga Prosad Sen v. 

Kali Charan Aichrai. 

5. (1929) AIR 1929 Lah 240 (241, 242) : 10 Lali 755 : 115 Ind Cas 860, 

Ghania Lai v, Karam Chand, 

0. (1921) AIR 1921 Cal 302 (302) : GO Ind Cas 940 : 47 Cal 861, D. N, Shaka 
(t Co, V. Bengal National Bank Ltd, 
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instruments are payable at once and without demand, cannot be 
applied. 

4. “Writing restraining or postponing the right to sue. — 

The Article applies only to suits on bills and i)romissory notes pay- 

ai) le on demand, but which are not accompanied by any writing 
restraining or postponing the right to sue. It impliedly recognises 
that such an agreement, if made, would be valid and enforceable at 
law and does not destroy the negotiable character of the bill or note.^ 

A bill or note accompanied by such a writing as that referred to 
above cannot be governed by this Article but will l)e governed by 
Article 80 Thus, a lunmissory note stating “ 1 shall pay you 

whenever you may demand after attaining majority’''^ or a promis- 
sory note “ payable at any time within six years on demand is not 
one within this Article. Under the Act of 1859, the period of limita- 
tion was reckoned from the date of the accrual of the cause of action 
and consequently it was held that limitation for a suit on a promis- 
sory note “ payable after six months whenever the payee should 
demand the same" commenced to run, not from the date of the 
note, but only from the date of expiration of six months after the 
date of the note.^ 

In order to take the case out of this Article the agreement must 
1)0 in writing. An oral agreement to postpone the date of payment 
will not take tlie case out of the application of the Article.^ A mere 
expectation that the demand will not be made for a certain period, 
however reasonably entertained, is not an agreement and will not 
I'cnder this Article inapplicable.*^ 

It is, however, not necessary, to take a case out of the applica- 
tion of this Article, that the agreement should have been executed 
HinvitUaneoiisly with the note or bill. Whore an application to a 
bank for a loan mentioned six months as the period of repayment of 
the loan and, the apidication being accepted, the defendant executed 
a promissory note payable on demand, it w^as held that time ran 
only from the expiry of six months stated in the api>lication,^ Where 

Note 4 

1. (1917) A I R 1917 Mad 539 (541) : 32 Ind Gas 869 : 39 Mad 129 (F B), Anna- 
malai Chetty v. Velayudu Nadar, 

^2. (1917) A I R 1917 Mad 539 (541) : 32 Ind Gas 869 : 39 Mad 129 (F B), An7ia- 
malai Chetty v. Velayudu Nadar, 

(1920) AIR 1920* All 353 (353) : 42 All 55 : 62 Ind Gas 236, Jwala Praaad 
V. Shama Char an. 

[See also (1896) 19 Mad 368 (374), SimonY. Hakim Mahomed Sheriff .] 

3. (1893) 3 Mad L Jour 199 (200), Kuttiassan v. Sup^h. 

4. (1883) 6 Mad 290 (292) ; 7 Ind Jur 356, Sanjivi v. Errappa, 

5. (1869) 7 Bom H G R O G 36 (38), Jeamiissa Ladli Begani v. Manikji Khar- 

set ji. 

t) . (1926) AIR 1926 Nag 194 (195) : 90 Ind Gas 378, Sk. Ja^nu v. Md.Ihrahwi, 

(1917) AIR 1917 Mad 539 (541) ; 32 Ind Gas 869 : 39 Mad 129 (F B), Anna- 
malai Chetty v, Velayudha Nadar, 

7. (1886) 3 Bom H C R O 0 153 (157), Royal Bank of India v. Homasji Khar- 

9. (1920) A f R 1920 Mad 486 (487) : 56 Ind Cas 384, Ponnusami v. Vellore 
Com^nercial Bank Ltd. 


Article 78 
Notes 
8—4 
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subsequent to the date of the jn’omissory note payable on demand, 
the maker paid interest in advance up to a particular date on 
condition that the holder should make no demand until that date, 
it was held that the transaction amounted to a substitution of a new 
contract and that time for enforcing the same began to run from 
the time fixed therein.^ 

S. Computation of time. — Section 12 sub-section embo- 

dies the general principle of law that in computing the period of 
limitation prescribed, the date from which such period is reckoned 
shall be excluded.^ In computing the period, therefore, for a suit 
governed by this Article the day on which the bill or note was exe- 
cuted must be excluded. Thus, if a promissory note is executed on 
7th May 1907, that day should be excluded and so excluding it, the 
three years’ period of limitation will expire on the midnight of 7th 
May 1910.2 

Article 74 74.* On a Three years. The expiration of the 

pro m*i s s o r y first term of payment 

note or bond as to the part then 

payable by in- payable; and for the 

stalments. other parts, the 

expiration of the 
respective terms of 
payment. 

Synopsis 

1. Legislative changes. 

2. Scope. 

3. Registered bonds. 

1. Legislative changes. — There was no in-ovision corresponding 
to this in the Act of 1859 hut clause 10 of Section 1 of that Act was 
applied to such eases and each instalment was regarded as furnishing 
a cause of action from which limitation would run.^ 

^ Act of 1877, Article 74 and Act of 1871, Article 74. 

Same as above. 

Act of 1859. 

No corresponding provision. 

9. (1876) 1 Born 503 (505), Nathci Hira v. J anardhan Ranichandra. 

Note 5 

1. (1871) 8 Bong L R 24 (26) : 16 Suth W R O C 1, Tarachand Ghose v.Mtinshi 

Abdul Ali. 

(1869) 6 Bom H C R A C 51 (53), Lakskuman Sakharam v. Rami Sidoji* 

2, (1912) 18 Ind Cas 574 (575) ; (1912) Upp Bur Rul 146, Nga Po Yin Mi 

Shan Nu. 

Article 74 — Note 1 

1. (1865) 2 Suth W B 39 (39), Enatoollah Chowdhry v. Iltirro Chunder Da- 
(Each instalment of a Kistbundee as it becomes due, constitutes a fresh 
cause of action.) 


Antiole 73 
Notes 
4-^S 
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2. Scope. — The general principle adopted in the Act is that 
where money is payable on a particular date, time for a suit for its 
recovery will run from that date. This principle will apply to instal- 
ment lx)nds also, and this Article accordingly i)rovides that time 
will, in respect of each instalment, run from the date on which 
such instalment falls due. Parties cannot, in fact, contract them- 
selves out of the law of limitation by providing that though an 
instalment is due on a particular date, the creditor may wait till 
the date of the last instalment. Notwithstanding any such contract, 
time will, in respect of each instalment, run from tlie date on which 
it falls due and the creditor cannot recover instalments duo beyond 
tliree years of the suit.^ 

Article 75 in fra also applies to suits on instalment bonds, but 
two conditions are necessary to be satisfied before it can be applied : — 

1. The bond must provide that if default bo made in payment 

of one or more instalments, the tohole skall become due. 

This is made clear by column 1 of the Article. 

2. Such default must have been made causing the whole amount 

to fall due^ and should not have been waived by the 
creditor. This is clear from the words “wlien the default 
is made' etc., in the third column of the Article. 

The Article (i. e. Article 75) will not apply unless both tiie condi- 
tions are satisfied. Thus, where the bond contains a default clause, 
but there has been no default, or where, though a default has 
been committed, it has been waived, a suit for the instalments that 
have accrued due would not be governed by Article 75, but only by 
Article 74. 

This Article is thus a (jeneral Article applicable to all suits on 
instalment bonds except where they fall within the a})pl inability 
of the special Article 75. Where, however, Article 75 applies, then 
Article 74 will not ap])ly'^ in accordance wdth the general rule that a 
special provision will j)rovail over a general one. 

[jSec also (1804) 1 Suth W R 121 (122), Mt, M'lmna tlhunna Koonivar 
’’V. Laljee Boy. (Threo yeiirs’ liiuitation, as provided l)y Cl. 10, 
S. 1. Acfc 14 of 1859, is aiiplicablc to a suit under an instal- 
ment bond, the limitation commencing from the date of the 
last unsatisfied payment.)] 

Note 2 

1. See (193-1) AIR 1931 All 001 (003) : 151 Iiid Cas 585 (F B). Jawahar Lai v. 

Math ura Prasad . 

\See also (1915) AIR 1915 Mad 979 (982) : 21 Iiid Cas 24 (20) : 38 
Mad 374, Sitarama CheMy v. Krishnasami Chctty.] 

2. (1932) AIR 1932 Nag 1 (2) ; 28 Nag L R 44 : 135 Ind Cas 414 (F B), 

Vishwanath v. Sadashiva. 

[See also (1934) AIR 1934 All 661 (665) : 151 Ind Cas 585 (F B), 
Jawahar Lai v. Mathura Prasadi] 

3. (1934) AIR 1934 All 661 (667) : 151 Ind Cas 585 (F B), Jawahar Lai v. 

Mathura Prasad. 

(1932) AIR 1932 Nag 1 (2) : 28 Nag L R 44 : 136 Ind Cas 414 (F B), 
Vishwanath v. Sadashiva. (Overruling AIR 1927 Nag 28. Art. 76 
must not be construed so as to conflict with Art. 74.) 
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Artiole U 
Note 2 


Illustrations. 

1. An instalment bond provided that on default of payment of 
certain instalments the whole amount should become due. 
Such default was committed and tliere was no waiver thereof. 
More than three years after the default, the obligee sued for the 
instahnemts which would have accrued due within three years 
of the suit. It was held that the case clearly fell within 
Article 75, that therefore Article 74 did not apply and that 
time having begun to run from the date of default, the suit 
brought after three years thereof, whether for the whole 
amount or for a fractional part thereof, was barred.*^ 

The High Court of Lahore has, however, held in a similar 
case that Article 74 may be applied and a decree granted to the 
creditor for instalments that have fallen due within three years 
of tlie suit. The ground of the decision appears to be that the 
creditor has an option to sue immediately after default or to 
loait till the last instalment. This view has been dissented 
from by the Allahabad High Court in J aivahar Lai v. Mathura 
Frasad^^^ and, it is submitted, does not seem to rest upon any 
principle. 

2. An instalment bond provides that on default of four instalments 
the whole amount shall become due. Three instalments are not 
paid and before the fourth instalment falls due, the creditor sues 
for the three instalments unpaid. The suit would be governed by 
Article 74 and not by Article 75 inasmuch as the second condi- 
tion for the ai)plicability of Article 75 has not been satisfied.® 

3. /I agrees to pay Es. 99 in eighteen annual instalments. There 
is no default clause. A suit for the instalments accrued due 
would bo governed by Article 74. z\rticle 75 will not apply as 
the bond does not provide that on default of one or more 
instalments the whole shall become due.® 

4. A promissory note for Es. 30,000 i)rovided that the promisor 
should x^ay the amount in monthly instalments of Es. 1000 
to the lU’oii^isee. The last of such x^ayments was made in 
AxB'il 1906 and thereafter the x>romiseo refused to receive the 
instalments when tendered. On a suit brought more than 

4. (1982) A 1 ll 1932 Nag 1 (2, 3) : 28 Nag L R 44 : 135 Ind Gas 414 (F B), 

Vishwajiath v. Sadashiva. 

(1934) AIR 1934 All 6C1 (667) : 151 Ind Gas 585 (P B), Jawahar Lai v. 
MatJmra Prasad. (If a case falls within Art. 75, creditor cannot fall 
back on Art. 74 and say that he will give up a part of the whole 
amount and claim only instalments and take advantage of Art. 74.) 

4a (1937) AIR 1937 Lah 1 (2) : 169 Ind Gas 929, Fazal Ilahi v. Guddar 
Shah. 

4b (1934) AIR 1934 All 661 (667) : 151 Ind Gas 585 (F B). 

5. See (1934) AIR 1934 All 661 (667) : 151 Ind Gas 585 (F B), Jawahar Lai 

V. MatJmra Prasad. 

6. (1927) AIR 1927 Oudh 539 (539) : 4 Luck 480 : 121 Ind Gas 891, Gaura v, 

Bayn Char an. 

(1869) 1869 Pun Re No. 64, Barn Lass v. Mohtir Singh. 
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three years after such refusal, it was held that inasmuch as the Article 74 
promisee refused the tenders, there was no default y that Notes 

consequently Article 75 did not apply, that Article 74 applied 2 — 8 

to the case and that the promisee could recover such instal- 
ments as fell due within three years of the suit/ 

5. An instalment bond dated 11th September 1917 provided that 
Rs. 50 was payable in ten monthly instalments of Hs. 5 each, 
provided that the whole shall be })ayable on demand if any one 
of the instalments was not paid on the due date. A suit on the 
bond was filed on 4th July 1921 for the recovery of the whole 
amount due on the bond with interest. It was held that the 
plaintiff could recover only the instalments that fell duo within 
three years of the suit under Article 74, i. e. after 4th July 
1918. Article 75 was held inapplicable inasmuch as the whole 
amount was pa^^able not on default of the payment of the 
instalments, but only on demand. It was also held that the 
option of making a demand was lost after the expiry of the 
date of the last instalment, so that the claim could only be 
considered to be for the instalments due under an ordinary 
instalment bond.® 

3. Registered bonds. — A suit upon a registered instalment bond 
is governed by Article 116 and not by this Article. The reason is that 
Article 116 applies to all contracts in writing registered, whether 
there is, or is not, an express provision in the Act for similar 
contracts not registered/ 


75 . On a pro- Three years, 
missory note or 
bond payable by 
instalments, 
which provides 
that, if default be 
made in payment 
of one or more in- 
stalments, the 
whole shall be due. 


When the default is 
made, unless where 
the payee or obligee 
waives the benefit 
of the provision, 
and then when 
fresh default is 
made in respect of 
which there is no 
such waiver. 


Act of 1877 

75, — On a promissory note or Three ; 
l>ond payable by instalments, 
which provides that, if default 
be made in payment of one in- 
stalment, the whole shall Ixj 
due. 


, Article 75. 

r'ears. j When the first default is made 
unless where the payee or ob- 
ligee waives the benefit of the 
provision, and then when fresh 
default is made in rcs£>ect of 
which there is no such waiver. 


7. (1915) AIR 1915 Mad 979 (982) : 21 Ind Gas 24 (27) : 38 Mad 374, Sitarama 

Chetty V. Krishnasami Cheity. 

8. (1924) AIR 1924 Mad 310 (312) : 7*7 Ind Gas 48, Perianan Chetty v. Mari- 

appan Asari. 

Note 3 

1. (1891) 18 Cal 606 (607), Pin Doyal Singh v. Gopal Sarun Narain Singh, 


Article 75 
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Jrtiole 75 


Synopsis 


1. Legislative history. 

2. Scope of Artiole. 

3. The suit must be ou a promissory note or bond. 

4. Such bond or note must be payable by instalments. 

5. Bond or note must provide for a default. 

6. There must have been a default. 

7. Article does not apply where default has been waived 

and fresh default has not occurred. 

8. Article, if applies where obligee has an option to demand 

payment. 

9. Article, if applies when, on default, whole amount is 

payable on demand. 

10. Starting point. 

11. Waiver, meaning of. 

12. Demand of overdue instalment is not waiver. 

13. Part payment of instalment or payment generally 

towards account is not waiver. 

14. Starting point in respect of surety for instalment bond. 

15. Question of waiver is one of fact. 

16. Onus of proof. 

17. Pleadings and waiver. 

18. Waiver of one default does not bar suit on second default. 

19. Default clause is not penalty. 

20. Registered instalment bond. 

21. Instalment bond creating charge on property. 

22. Punjab Loans Limitation Act, 1904, and this Article. 

23. Section 20 and this Article. 


Act of 1871, Article 75. 


75. — On a promissory note or | Three years, 
bond payable by instalments, 
which provides that, if default 
be made in payment of one in- .! 
stalment, the whole shall be j 
due. 


The time of the first default, 
unless whore the payee or oblige 
waives the benefit of the provi- 
sion, and then when fresh de- 
fault is made. 


Act of 1859. 

No corresponding provision. 
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Other Topics 

Acceptance of overdue instalment — Whether amounts to waiver : See Note 11, 

Pts. 4 to 9 

Applicability of Article — Essentials ... ... ... See Note 2 

Article not applicable to application for execution of instalment decree 

See Note 3, Ft. 1 

Instalment mortgage bond ... ... ... ... See Note 21 

Interest payable on particular dates — On default, principal and interest payable 
immediately — Bond is not instalment bond ... See Note 4, Pts. 1, 2 

Mere failure to sue is not waiver — Overt act necessary ; See Note 11, Pts. 1 to 3a 
Principal debtor and surety ... ... ... ... Sec Note 14 

Refusal by creditor to accept instalment — No default ... See Note 6, Pts. 2, 3 
Verbal contract under which money payable in instalments — Article is not 

applicable ... ... ... ... See Note 3, Pt. 2 

Waiver — Whether to be bilateral or unilateral transaction ... Bee Note 11, 

Pts. 10 to 15 


1* Legislative history. 

1. Under the Act of 1859 there was no provision corresponding to 
this Article. A suit on an instalment bond with a default clause 
was, in some cases, held to fall under Section 1 clause 9 of that 
Act;^ in some cases under Section 1 clause 10^ and in some 
cases under Section 1 clause 16 of that Act.*"* As to the starting 
point it was held in some cases that it arose on default and 
that the running of time from that date could not be arrested 
by the subsequent waiver by the creditor of the default.^ A 
contrary view was taken in the undermentioned cases® that a 
waiver of tlie condition of forfeiture “puts an end to the cause 
of action which had accrued, so that the bond is set up again 
as a bond payable by instalments, and no cause of action under 
the condition arises until some fresh default is made in pay- 
ment of a subsequent instalment.” 

2. Tlie last-mentioned jirinciple appears to have been given effect 
to by the Legislature in enacting Article 75 of the Act of 1871 
corresponding to the present Article. Under that Article time 
was made to run from the date of the first default unless the 
payee or oVdigee waived the benefit of the provision and then 


Article 75 — Note 1 

1. (1873) 5 N W P H C R 35 (38), Madho Singh v. Thakoor Prasad. 

2. (1876) 1 Bom 125 (131) (F B), Giimna Damher Shet v. BhiMi Hariha. 

(5 Bom H C R A C 35, Overruled.) 

3. (1863) 1 Mad H C R 209 (210), Karupanna Nayak v. Nallamma Nayak. 

4. (1863) 1 Mad II C R 209 (210), Karupanna Nayak v. N allamma Nayak. 
(1876) 1 Bom 125 (130) (F B), Gumna Damher Shet v. Bhiku Hariha. 

(1867) 7 Suth W R 21 (22) : Beng L R Sup Vol. 618, Hurronaih v. Maherool- 

lah Moolah. 

(1873) 5 N W P H C R 35 (38), Madho Singh v. Thakoor Pershad. (Clause 9 
will apply.) 

6. (1869) 6 Mad HOB 198 (199), Sri Bajah Papamma Botv Garu v, Toleti 
Venkaiya. 

(1864) 1 Suth W B 189 (190), Hullodhur Bangal v. C. S. Hogg. 

(1870) 2 N W P H C B 83 (84), Gyae Chund v. Jawahur, 


Article 75 
Note 1 
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when fresh default loas made. This gave rise to a doubt 
whether there could be a waiver of the fresh default also.® 

3. This doubt w^as removed by the addition of the words ‘‘in 
respect of which there is no waiver in the third column of 
Article 75 of the Act of 1877. There was, however, a conflict of 
opinion arising from the words in the first column “ if default 
be made in payment of one instalment.” It was held in some 
cases that this Article would not apply to bonds where it was 
provided that on failure of two or more instalments, the whole 
amount shall become diie.^ In other cases it was held that 
the Article or at least the princi[)le thereof would apply to 
such cases. ^ 

4, The words “if default be made in payment of one instalment” 
have now been substituted by the words “if default be made 
in payment of one or more instalments.” 

2. Scope of Article. — It has been seen in Note 2 to Article 74 
ante, that that Article is a general Article applicable to all suits on 
instalment bonds and promissory notes and that this Article is a 
special provision applicable to a particular class of instalment bonds. 
Where therefore this Article applies, Article 74 will not apply, in 
accordance with the general rule of interpretation of statutes that 
a special provision will i)revaii over a general one. See Notes to 
Article 74, ante. 

In order that this Article may apply, it is essential that — 

1. the suit is on a promissory note or bond (Note 3) ; 

2. such bond or note is payable by instalments (Note 4) ; 

3. such bond or note must provide that if default be made in 

payment of one or more instalments, the whole shall 
become due (Note 5) ; 

4. there must have boon a default in payment as provided 

by the note or bond (Note 6) ; and 

5. such default should not have been waived (Note 7). 

3. The suit must be on a promissory note or bond. — The 

Article applies only to suits. It does not apply to applications such 
as an application for execution of a decree y)ayable by instalments. 
Such applications would be governed by Article 175 or Article 182 
as the case may be.^ 

6. (1880) 3 Mad 61 (64) : 4 Ind Jur 557, Sri Rajah Satracherla v. Sri Baja 

Setarama, 

(1874) 6NWPHCR8B (91), Uncovenanted Service Bank v. Kettermohun 
Chose. 

7. (1909) 4 Ind Cas 956 (957) (Lah), Ragfath v. Wali. (Article 74 would apply.) 

[See (1921) AIR 1921 Lah 280 (281), Siha Singh v. Siindur Singh. 
(1901) 1901 Pun Re No. 74 (Page 236) : 1901 Pun L R 111, Sobha v. 
Ram Par tab,] 

8. (1880) 3 Mad 61 (64) : 4 Ind Jur 557, Sri Raja Satracherla v. Sri Raja Seta^ 

rania. (5 Mad H C R 198 (199), Followed.) 

(1906) 10 Oudh Cas 6 (8), Girdhari Lai v. P. A, Labanti. 

Note 3 

1. (1882) 4 All 83 (85) : 1881 All W N 124, TJgrah Nath v. Laganmani. 
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Since the Article applies only to suits on bonds and promissory 
notes, it will not apply to suits on verbal contracts under which 
money would Ire payable in instalments.^ 

4, Such bond or note must be payable by instalments, — 

The Article applies only where the bond or note is payable by 
instahncnts. A bond or note is “payable by instalments” when the 
principal amount thereof is ])ayable by instalments and not where 
the interest alone is payable on i>articular dates, but the whole of 
tlie principal is payable after a fixed date.’ In Ball v. Stowell^^ where 
a bond provided that the principal amount would he payable after 
three years, that interest would be jrayable every lialf-year and that 
in the event of failure to pay tlie interest I’ogularly the princijral 
as well as the interest would be payable immediately. Sir Kobert 
Stuart, C. J., observed: “I am quite clear that the bond sued on is 
not an instalment bond but a bond simply acknowledging the debt 
with interest payable lialf- yearly, with a proviso that if not so })aid, 
tli 0 obligors should l)e liable to x>ay ii]) the whole amount from date 
of such default, that is from the date of failure in payment of 
interest,” and Sj)ankie, J. observed in tlio same case as follows : 
”T am not prepared to admit that the bond in suit is one i)ayable 
by instalments. There was no contract between the i)arties that 
the sum borrowed should bo X3aid off Iry instalments, that is to 
say, there was no agreement that the money borrowed and secured 
by the bond should be repaid in certain x)ortions at different times. 

(1881) 7 Cal 56 (60) : 5 Ind *Tur 525, Amiuiullah Dalai v . Kally CJiurn Mitler . 

2. (1878) B Cal 619 (620) : 2 Cal L R 167, Koylash Chunder Dass v. Boy Koonto 
Nath Chnndra. 

Note 4 

1. (1879) 2 All 322 (328, 330) : 4 Ind Jnr 461, Ball v. Stowell. 

(1923) AIR 1923 All 1 (7) : 45 All 27 : 69 Ind Cas 981 (F B), Shih Dayal v. 
Meherhan. 

(1880) 5 Cal 21 (23) : 4 Ind Jnr 407, Narainhahit v. Gouri Persad, (Art. 65 
applies to such cases.) 

(1929) AIR 1929 Sind 140 (144) : 116 Ind Ca.s 581, Nenomal Jiamal v. 
Chandumal AssanmaL 

(1923) AIR 1923 Oiidh 19 (20) : 26 Oudh Cas 121 : 70 Ind Cas 85, Ilorilal 
V. Thaman Lai, (Art. 75 was not applied.) 

(1917) AIR 1917 Oudh 181 (181) : 40 Ind Cas 229 : 20 Oudh Cas 152, Aviir 
Haidar Khan v. Bam Dat. 

(1925) AIR 1925 Oudh 502 (504) : 27 Oudh Cas 318 : 85 Ind Cas 280, Pherai 
V. Pudai Bam. 

(1915) AIR 1915 Sind 37 (37) : 9 Sind L R 90 : 31 Ind Cas 479, Vishindas 
Wadhurarn v. Ilofomal Ditomal. (Art. 65 or Art. 66 or Art. 68 
applied.) 

(1913) 19 Ind Cas 738 (739) : 16 Oudh Cas 45, Durga v. Tola Bam. (Art. 66 
or Art. 80 applies.) 

{See (1935) AIR 1935 Lah 557 (558) ; 157 Ind Cas 828, Balm Lai v. 
Sham Sxi'ndar LaL] 

{See also (1917) AIR. 1917 Oudh 252 (253) : 41 Ind Cas 423, Bahu 
Bam V. Abdhoot Singh. 

(1921) AIR 1921 All 104 (104) : 63 Ind Cas 477, Mata Tahal v. 
Bhagwan Singh.'] 

2. (1879) 2 All 322 (328, 330) : 4 Ind Jur 461. 
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Interest may not be a part of a contract between the parties to it. 
If there is a condition in a bond that simple interest should be paid 
at a certain rate, then it is as much payable by virtue of the contract 
as the principal. It is a necessary incident to the original debt, but 
it is not a i)art of the original sum borrowed. It is the sum of money 
paid or allowed for the use of the money lent for a certain time at a 
fixed rate per cent. It is not added to the principal as a part of the 
original debt, but principal and interest in case of failure to xmy make 
uj) the amount due under the bond.'' 

5. Bond or note must provide for a default. — The bond 
or promissory note must, if the Article is to ai)j)ly, i)rovide that if 
default be made in }>ayment of one or more instalments, the whole 
shall become due. Where there is no such default clause in the bond 
or note, this Article will not apply but only the general Article 74.^ 

6. There must have been a default. — Where, even though an 
instalment bond or i^romissory note does contain a default clause, 
but there has been no default by the defendant, a suit to recover 
instalments fallen due under it will be governed by Article 74 and not 
by this Article. 

A 7nere non-payment of the instalments due is not necessarily a 
default within the meaning of this Article.^ Thus, whore a bond 
provides that a certain amount is i>ayable by monthly instalments, 
and that on failure to ])ay Jive instalments the whole amount shall 
})Ocomo due, a failure to the first four instalments will not 

constitute “defaults” for the x>tirxjosos of this Article. Again, where 
the debtor is ready and willing to jmy the instalments but the 
creditor refuses to accept ity it cannot ho said that there is ‘default’ 
within the meaning of this Article.*^ 

Where therefore no default such as is contemx^lated by this Article 
has been made, a suit for recovery of money due on the bond or note, 
as the case may ho, would he governed not by this Article but by 
Article 74. In Sitaram Chetty v. Krisfmastvamy Chettyf where 
the obligor ofl'eied to x)ay the instalments on the dates on which 
they fell due, Init the obligee refused to accex)t them, it was held 
that there was no ‘default,’ that Article 75 did not therefore apx>ly 

Note 5 

1. (1927) A I R 1927 Oudh 5;J9 (539) : 4 Luck 480 : 121 Ind Gas 891, ML Gaura 
V. Ram Charan. (Jk»nd x>mvidcd that the money due under it would 
be x^ayable within 18 years Viy 18 annual instalments.) 

(1893) 6 C P L R 24 (25), Gulahsa Padamsa v. Amra, 

(1934) A .1 R 1934 All 061 (065) : 151 Ind Gas 585 ; 57 All 108 (P B), Jawahar 
Lai V. Mathura Prasad, 

Note 6 

1. (1915) A I R 1915 Mad 244 (249) : 24 Ind Gas 507, Sitaraina Chetty v. 

Krishnasamy Chetty, 

2. (1915) A I K 1915 Mad 244 (249) : 24 Ind Gas 607, Siiarama Chetty 

Kristmasamy Chetty, 

3. (1915) AIR 1915 Mad 244 (247, 248) : 24 Ind Cas 607. (Default must have 

occurred.) 
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but that Article 74 applied, so that tlie obligee could recover the 
instalments that fell due within three years of the date of the suit. 
Sir Arnold White, C. J., observed as follows : — 

“It was contended for the appellant that default meant nothing 
more than non-payment and that default was made in June or July 
1906. I cannot accept this contention. The defendants sent cheques 
in May and June which were returned .... It is their case that at 
any rate up to the institution of the present suit they were ready 
and willing to pay .... On these facts I am prepared to hold that 
there was no default within the meaning of the Article.” 

And Oldfield, J., in the same case observed as follows : — 

“Throughout these, the absence of completed payments ha& 
been the result not of any failure, unreadiness or unwillingness on 
the part of the appellants but of the conduct of tlie resj^ondent alone. 
The provisions for irnmodiate recovery in the pro-note sued on, 
Exhibit A, must be regarded as introduced for respondent’s bonolit. 
The construction of it required by appellant’s contention is that 
he could at any time have secured the advantage of a si)ecial method 
of recovery though bis debtors were not in faidt ; and that cannot 
have been conterax)lated by cither ])arty to the contract. It follows 
that the more absence of completed x)ayments, for which througbout 
appellants have not boon responsible, cannot be treated as equivalent 
to the default referred to in the first column of Article 75.” 

In Jawaharlal v. Mathura Prasad,^ Sulaiman, C. J., observed 
as follows : — 

“I can conceive of other cases also, where, although there is a 
bond with a default clause, the apjirojn’iato Article a])plical)le would 
1)0 Article 74. Such an instance would he where the suit is brought 
for the recovery of the instalment that has fallen due, and before 
there is such a default as makes the whole amount become due. In 
such a case, although the bond is a bond payai)le by instalments and 
there is a default clause, Article 74 would nevertheless ho applicaWe,” 

7. Article does not apply where default has been waived 
and a fresh default has not occurred. — Wliore a )>ond lias a 
default clause and there has been also a default l)ut the default has 
been toaived and a fresh default has not occurred, a suit on the bond 
would not be governed ])y this Article hut by Ai ticle 74 ante. The 
reason is that the effect of waiver in such a case is to i-eniit the 
parties to the same position as they would have been if no default 
had occurred, and consequently, on the judnciples stated in Note 6, 
Article 74 and not this Article will ajqdy to such cases. ^ A contrary 

4. (1984) AIR 1934 All 6G1 (G67) : 151 Tnd Gas 585 : 57 All 108 (F B). 

Note 7 

1. (1915) AIR 1915 Mad 244 (248) : 24 Ind Cas 507, Sitarmua Chcif]i v. 

Krishnammy Chetty. 

[See also (1925) A 1 R 1925 Mad 238 (234) : 84 Ind Gas IIH, Mohideeyi 
Kariya v. Periyanayakam Pillai. (Tho Article applicable was 
not montioned but the case is one coming under Art. 74 — It 
was held that the defaults had been waived.)] 
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view, namely that Article 75 will apply to such cases, was expressed 
in the undermentioned case,^ It is submitted that it is not correct. 

8. Article, if applies where obligee has an option to demand 
payment. — There is a difference of opinion on the question whe- 
ther the first column of the Article applies to cases of bonds and 
promissory notes which provide not merely that on default of one or 
more instalments the wdiole amount shall become due but that the 
whole amount shall become due at the option of the obligee or 
promisee. One view is that, in such cases, tlie obligee or promisee 
is not bound to exercise his option but may continue, notwithstanding 
the default, to treat the bond or note as an ordinary instalment 
bond or note and can sue for the instalments that have fallen due 
within 3 years of the suit under Article 74 of the Act.^ The general 
trend of opinion is, however, contrary to the above view. According 
to the general view there is no distinction between cases where the 
bond provides that the amount shall become due and cases where the 

2. (1929) AIR 1929 All 812 (812) : 121 Iiid Cas 272, Mt. Kaunsilla v. Dip 
Singh. (The decision is not also correct in holding that even though 
the payments alleged by the plaintiff were found to be untrue, still 
the failure to sue was a waiver.) 

Note 8 

1. (1937) AIR 1937 T^ah 1 (2) : 109 Ind Cas 929, Fazal Ilahi v. Guddar Shah. 
(Reversing AIR 1930 Lah 570.) 

(1930) 103 Ind Cas 105 (100) (Lah), Kundan Lai v. Indar Singh. (Can sue 
for instalrnc'nts within limitation.) 

(1933) AIR 1933 Lah 849 (849) : 149 Ind Cas 861, Chhajju v. Nanak 
BakhsJi. (Instalment bond giving promisee option to sue for whole 
amount in default of any one instalment — Right to realize amount by 
instalment is not lost by failure to exorcise option.) 

(1883) 1883 Bom B d 330, Hiralal v. Balkrishna. (Suit after default based 
on default — Art. 75 applies.) 

(1908) 30 All 123 (125) : 5 All L Jour 72 : 1908 All W N 3G, Ajudhia v. 
Kunjal. 

(1907) 29 All 431 (433) : 4 All L Jour 330 : 1907 All W N 139, Maharaja of 
Benares V. Nand Bam. 

(1914) AIR 1914 All 129 (129) : 23 Ind Cas 830, Bohra Moti Ram v. Lai 
Khan. (16 All 371 and 29 All 431, Relied upon.) 

(1929) AIR 1929 All 812 (812) : 121 Ind Gas 272, Mt. Kaunsilla v. Dip 
Singh. (But it was held that Art. 75 would apply even for the suit 
for instalments.) 

(1933) AIR 1933 All 235 (241) : 55 All 283 : 149 Ind Cas 181, Lalta Prasad 
V. Oajadhar Shukul. (Creditor held to have waived default bv suing 
after the full period. A I R 1932 P C 207, Followed.) 

(1929) AIR 1929 Cal 399 (400), Umedmull Mangal Chand v. Maniravi 
Agarivalla . 

(1925) a‘ I R 1925 Mad 233 (234) : 84 Ind Cas 118, Mohideen Karia v. 
Periyanayakam Pillai. (Non-exercise of option — Cause of action 
cannot bo said to have arisen on the default itself.) 

(1927) AIR 1927 Nag 28 (29) : 97 Ind Cas 554 : 22 Nag L R 126, Rajaratn 
v, Nnrain. 

(1931) 132 Ind Cas 112 (1 12) (Pat), Sri Ram Chandra Nayek Kalia v. Gkar- 
bharan Ahir. 

[See also (1907) 11 Cal W N 903 (904), Bup Narain Bhattacharya y. 
Gopi Nath Mondol. (As a fact the plaintiff was inactive and it 
was held he had waived the default.) 

(1928) AIR 1928 Mad 705 (707) : 112 Ind Cas 270, Muhyaprana 
Bhaftn v. Kelu Nanibiar.] 
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bond gives an option to the obligee to call in for tlie money. ^ In 
oifcher case, the bond or note falls within column 1 of this Article and 
time will start to run from the date of the first default sinless such 
default is waived by the obligee or jn'ornisee,^ with the result that, 
after the expiry of the period prescriVjed by the Article from the date 
of the first default, not only a suit for the whole amount hut also a 
suit for the instalments due within three years of suit, would become 
barred. In Visioanath v. Sadasiva'^ it was observed by a Full 
Bench of the Judicial Commissioner’s Court of Nagpur as follows : 

“The question is not what the creditor may do but what the 
debtor is liable for. However the bond may be worded, it is clear 
tliat when on default the creditor is entitled to recover the whole 
sum, the debtor on default at once becomes liable to pay the whole 
sum and the whole sum does become due within the meaning of 
Article 75, Schedule 1 to the Limitation Act. Any suit on the bond 
must therefore bo governed by that Article and when a suit is barred 
!)y that Article, the creditor cannot sue for instalment which, under 
the primary terms, would Ivave fallen due after the said default.” 

In Vishmdas Wadhuram v. Hotonial LHiomalJ' t\\i) Sind Judicial 
Commissioner’s Court observed as follows : 

“It matters not by what form of words the right to immediate 
payment of the ]>rincipal in default of payment of an instalment or 

2. (1017) A I R 1917 Mad 47 (48) : 88 Ind Ca.s 302, Nicholson Bank/ranjore v. 

Bajagopala Aiyar. (21 Cal 542, 24 Cal 2S1 and 31 Cal 297, Followed.) 

(1925) AIR 1925 Oudh 34 (35) : 79 Ind Cas 848, Mohanya v. Panna Lai. 

(1932) AIR 1932 Nag 1 (3) : 28 Nag 1; R 44 : 135 Ind Cas 414 (F B), Viswa^ 
nath V. Sadasiva. (A I R 1927 Nag 28, ()v(>rrulcd.) 

(1920) A I R 1920 Cal 789 (790) : 53 Cal 277 : 90 Ind Cas 594, Basanl Kumar 
Singha v. Nahin Chandra. 

3a (1934) A I K 1934 All 601 (067) : 57 All 108: 151 Ind Cas 585 (FB), Jaivahar 
Lai V. Mathura Prasad. 

C925) AIR 1925 Oudh 373 (374) : 80 Ind Cas 918, Banlcey Lai v. Bam Lai. 

(1934) AIR 1934 Nag 180 (181) ; 151 Ind Cas 97 : 30 Nag L R 314, Shamrao 
V. Moreshwar. (A I R 1932 Nag 1, Followed.) 

(1922) 05 Ind Cas 257 (259) (Cal), Syama Charan Borman v. Narattam 
Borman. (1 Ind Cas 49 and 4 Ind Cas 17, Followed.) 

(1934) AIR 1934 All 1039 (1041) : 153 Ind Cas 205, Sukh Lai v. Bhoora. 

(1925) AIR 1925 Oudh 34 (35) : 79 Ind Cas 848, Mohanya v. Pajina Lai. 

(1925) AIR 1925 Lah 394 (395) : 0 Lah 1G3 : 89 Ind Cas 294, Nand Lai v. 
Aklii. 

(1912) 14 Ind Cas 085 (088) : 8 Nag L R 44, Gopal v, Dhondya, 

(1934) AIR 1934 Lah 283 (283) : 149 Ind Cas 972, Bam Chand v. Nanga. 

(1909) 1 Ind Cas 49 (52) : 30 Cal 394, Girindra Moha^i Boy v. Boclia Das. 

(1911) 11 Ind Cas 526 (527) : 14 Oudh Cas 129, Shea Narain v. Bam Din. 

(1912) 15 Ind Cas 850 (850) (All), Chandan Singh v. Bidhyadhar. 

(1913) 20 Ind Cas 933 (934) : 35 All 455, Amolak Chand v. Baijnaih. 

(1874) 11 Bom H C R 155 (158), Naval Mai v. Dhondiha. 

(1925) AIR 1925 Nag 298 (299) : 92 Ind Cas 530, Kisan v. Mt. Jasodahai. 
(Default does not seem to have bc(3ii waived in this case — Art. 75 was 
applied.) 

(1879) 4 Bom 90 (99) : 4 Ind Jur 577, Eagho Gobind v. Dipchand. 

(1880) 5 Cal 97 (100) : 4 Ind Jur 517, Chemi Bash Saha v. Kad.um Mundul. 

(1895) 20 Bom 109 (116), Kankuchand Shivchand v. Bustomji Hormusji. 
b (1932) AIR 1932 Nag 1 (3)’: 28 Nag L R 44 : 135 Ind Cas 414 (P B). 

'i- (1915) AIR 1916 Sind 37 (38) : 9 Sind L R 90 : 31 Ind Cas 479. 
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Article 75 
Notes 
8—9 


interest, is conferred. Every creditor has an option to file a suit or 
not to file a suit and witliin certain limits to select his own time for 
hlin^^ it. The test whether or not the jieriod of limitation liegiris 
to run is : has the payee or obligee a riglit to file a suit forthwitli 
for the princi})al remaining due if he so chooses 

In Jatvaharlal v. Mathura, Prasad,^ Sir Shah Sulaiman, C. J., 
in delivering the judgment of a Full Bench of the Allahabad High 
Court, observed as follows : 

“ A])art from the authority of those numerous cases, it seems to 
mo that there is a clear distinction between an imperative word like 
‘ sliall ’ used in an enactment which directs something to be clone 
and the same word when used in a ])rivate do(3umont. The expres- 
sion in column 1, Article 75 *the whole shall ho due’ refers to the 
provisions in the bond sued upon. To my mind it implies nothing 
more tlmn a more sense of futurity and Article 75 would not he 
inapi)lical)le merely because the bond goes on to jirovide further that 
the 3 creditor would have an ojition to wait. The use cjf tlie word 
‘ shall ’ in this Article does not imply that it shall be oldigatory on 
the creditor to sue for the whole amount without waiting for the 
full term l)efore Article 75 can apply. ” 

The above view is also in consonance with the principles of 
English law. In Hemp v. Garland,'' where an instrument securing 
a debt payable by instalments provided that the obligee wafi at liberty, 
in case of any default, to have judgment and execution for the whole 
as if all the |)eriods of payment had ex})ired, Lord Denman observed 
as follows : 

“ In this case there was a default more than six years ago; and 
upon that the plaintiff might, if he ])leased, have signed the judg- 
ment and issued execution for all that remained due, or he might 
have rnaintainod his action. If lie chose to wait till all the instal- 
ments became due, no doubt he might do so; hut that wliich was 
oi)tional on the part of tlie jdaintiff would not affect the right of the 
defendant, wlio might well consider the action as accruing from the 
time that the plaintiff liad a right to maintain it. The statute of 
limitations runs from tlio time tlie plaintiff might liave brought his 
action unless lie was suliject to any of the disabilities specified in 
the statute, and, as the plaintiff might liave brought his action upon 
the first default, if he did not choose to enter up judgment, we think 
that the defendant is entitled to the verdict upon the plea of the 
statute of limitations.” 

9. Article, if applies when, on default, whole amount is 
payable on demand. — Where an instalment bond provides that 
on default of oiie or more instalments, the whole amount shall be pay- 
able on demand, tlie question arises whether this Article applies to 

6. (1934) AIR 1934 All 601 (667) : 161 Ind Oas 585 : 67 All 108 (F B). (30 AH 

123 and 29 All 431 must be considered to be overruled by this decision.) 

7. (1843) 62 K K 428 (426, 427) : L R 4 Q B 519 : 3 G & I) 402 ; 12 L J Q ® 

134:7Jur 302. 
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tiie case. It has been held that if the words “ on demand ” be 
construed, in the light of the transaction with reference to which the 
bond is given, as a condition for enforcing the default clause, then 
time does not begin to run against the obligee until the demand is 
jnade.^ If this is a correct view, then it is conceived that this Article 
will not apply. Where, however, the words “on demand ” have been 
used in the document merely in the sense that the obligee or the 
promisee has an option to enforce the default clause, tiieri the jn'inci- 
|,io stated in Note 8 ante would apply, and time will run from the 
date of the first default unless tlie obligee has waived it. 

But a demand, whether it amounts to an option or to a condi- 
tion, must be made before the last instalment fails due, and cannot 
be ]iostponod after that date. Where an instalment bond provided a 
condition that on failure to pay any one instalment the wliole shall 
l)e due on demand, and though tlie last instalment fell due in 1910, 
a suit was filed in 1917 alleging a demand within three years thereof, 
it was held that the suit was barred."^ 

10. Starting point. — Time runs, under tlio Article, from the 
(late — 

1. when the default is made, or 

2. where the payee or obligee waives the benefit of tlie i)rovi- 

sion, w!ien frosli default is made in respect of which there 
is no waiver J 

As to what constitutes a waiver, see Notes 11 to 13 inf ra. Where 
under the terms of an instalment bond the whole amount was payable 
on default of “two or throe instalments/' it was held that time began 
Ic run on the default of tlie second instalment." 

Note 9 

1. (1884) 8 Bom 501 (568), }{ anmantram SadJiuram Pity v. Arthur Bowles. 

(1886) 9 Mad 271 (272), Mackenzie v. Thiriivcnffadalhan. 

(1919) A 1 K 1019 ^lad 462 (464) : 50 Tnd Cas 87, Seetharamayyar v. Mum- 
sarny Mtidaliar . (Chit transaction - — Bond executed f(jr paymcuit of 
future i n stalmen ts . ) 

(1911) 12 Ind Cas 57 (58) : 36 Mad 66, Karunakai'an v. Krishna Aleyion. 

(1930) AIK 1930 Lah 124 (124) : 121 Ind Cas 80, Wasu Bam v. Mahomed 
Bakhsh. (8 Born 561, Followed.) 

2. (1921) A I K 1924 Mad 310 (311) : 77 Ind Cas 48, Periannan v. Mariayvf^n 

A sari. 

(1919) AIR 1919 Mad 580 (580) : 50 Ind Cas 916, Kaliyapya Nadar v. 
Grigori Pillai. (9 Mad 271, Followed.) 

(1874-75) 7 Mad H C R 293 (295), Ethamiikala Suhbammah v. Ragiah. 

Note 10 

L (1934) A I R 1934 All 661 (665) : 151 Ind Cas 585 : 57 All 108 (F B), Jawahar 
Lai V. Mathura Prasad. 

(1926) AIR 1926 All 142 (142) : 89 Ind Cas .383, Shiain Lai v. Jotia. 

(1910) 8 Ind Cas 510 (512) (Mad), Pazhanclieri Panangat Blahayil v. 
Pazhancheri Mannathan. 

(1935) AIR 1935 Pesh 179 (181) : 160 Ind Cas 134, Gopichand v. Moham- 
mad Omar Khan. 

(1910) 6 Ind Cas 138 (140, 141) (Cal), Basin Khan v. Abdul Wahah Sikdar. 

Bee also generally the cases cited in Note 11 infra. 

2. (1922) AIR 1922 Nag 184 (184) : 69 Ind Cas 237, Wachhi v. Maroti. 
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Jlrticle 75 
Mote 11 


11, Waiver, meaning of. — It is agreed on all hands that more 
inaction or the failure to sue the obligor on the occurrence of a 
default is not sufficient to constitute waiver,^ though such failure to 
sue may bo evidence from which a waiver may be inferred.* An overt 
act is therefore necessary to constitute a waiver.* The leading case 
on the point is Selwyn v. Garfiti*^ whore Bowen, L. J., observed as 
follows : 

Note 11 

1. (1915) AIR 1915 Mad 244 (248) : 24 Ind Ciis 507, Sitarama Chctty v. 

Krisknasami Chctty. 

(1880) 5 Cal 97 (100) : 4 Ind Jur 517, Cheni Bash Shaha v. Kadum Mundul, 
(1881) 1881 Bom P J 323 (323), Shekh Husen v. Shekh Madar. 

(1896) 20 Bom 109 (113), Kankuchand Shivchayid v. Ilustomji Hormusji. 
(1883) 1883 Bom P J 175 (175), Gopal v. Shivrarn. (Waiver implies au 
abandonment of the right to sue.) 

(1916) AIR 1916 Cal 757 (759) : 31 Ind Cas 672, Bam Chnndcr v. Rawat 
Mull. 

(1932) A I R 1932 Nag 1 (2) : 28 Nag B R 44 : 135 Ind Cas 414 (F B), 
Vislnvanath v. Sadashiv. (AIR 1927 Nag 28, Overruled.) 

(1912) 14 Ind Cas 685 (686) : 8 Nag L R 44, Gopal v. Dhondya. 

(1919) AIR 1919 Cal 950 (951) : 47 Ind Cas 943, llara Kumar Saha v. Bam 
Chandra Pal. 

(1884) 7 Mad 577 (579), Sethu v. Nayana. 

(1884) 7 Mad 583 (584) : 8 Ind Jur 614, Gopala v. Paramma. 

(1937) AIR 1937 Lah 863 (864), Firm Ram Sahai Chuni Lai v. Moti Ram. 
(1924) A I R 1924 Bom 301 (301) : 82 Ind Cas 203, Ganpat Balaji Kale v. 
N ara yan Sawaliram . 

(1915) A I r’i 915 Lah 292 (293) : 31 Ind Cas 808, Sham Sundar v. Abdul 
Ahad. 

(1909) 4 Ind Cas 17 (18) (Cal), Ahinash Chandra Bose v. Bama Beica. 

(1909) 4. Ind Cas 38 (42) : 32 Mad 284, Seshan P attar v. Vecra, Raghavan 
P attar. 

(1924) AIR 1924 Lah 702 (706) : 75 Ind Cas 1048, Nanak Chand v. Mir 
Muhamjncd Khan. 

(1929) AIR 1929 Cal 292 (296) : 121 Ind Cas 565, Sarat Lakshi Dassya v. 
Narendra Singha. 

(1900) 2 Ind Cas 653 (653) (Cal), Jngdeo Singh v. Bal Govind Singh. 

(1925) A I R 1925 Oudh 34 (35) : 79 Ind Cas 848, Mt. Mohanya v. Panna 
Lai. 

(1934) AIR 1934 All 1039 (1041, 1042) : 153 Ind Cas 205 : 57 All 561, Sxikh 
Lai V. Bhoorn. 

(1887) 14 Cal 397 (399), Nohodip Chunder Shah v. Ram Krishna Roy Chow- 
dhry. 

(1913) 18 Ind Cas 690 (691) (All), Babu Ram v. Jodha Singh. 

[See also (WIG) A I mow Lah 451 (451) : 29 Ind Cas 854, Jahan 
Khan v. Chayidi Shah,'] 

2. (1917) AIR 1917 Mad 47 (49) : 38 Ind Cas 302, Nicholson Bank v. Raja- 

gopala Aiyar. 

(1936) A I R 1936 Oudh 384 (385) : 164 Ind Cas 431, Jagat Jit Singh v. 
Manodat. 

(1911) 12 Ind Cas 57 (58) ; 36 Mad 66, Kartmakaran Nair v. Krishfia 
Menon. 

(1914) AIR 1914 Sind 60 (60) : 8 Sind L R 63 : 25 Ind Cas 938, Kimatrai 
V. Wadcro Slier Mohomcd- 

3. (1929) AIR 1929 Cal 292 (293) : 121 Ind Cas 565, Sarat Lakshi Dassya V. 

Narendra Singha. 

See also the cases cited in Foot-Note (l). 

3a (1888) 57 L J Cb 609 (615) : 38 Ch D 273 : 69 L T 233 : 36 W R (Eng) 613. 
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*‘What is a waiver ? Delay is not waiver. Inaction is not 
waiver, though it may bo evidence of waiver.” 

There is a difference of opinion, however, as to the nature of the 
overt act that is necessary to constitute waiver. On the one hand, it 
has been held that a waiver can be effected only by the acceptance 
by the obligee of the overdue instalment and in no other way.'* On 
the other hand, it has also been held that an acceptance of an overdue 
instalment cannot l)y itself prove waiver.^ The true view seems to 
he that a waiver may he effected in a variety of ways and may be 
inferred from various circumstances^' and that tiie acceptance of the 
overdue instalment may amount to a waiver"^ though not necessarily 

4 , (1879) 5 Cal 97 (100) : 4 Ind Jur 517, Cheni Bash Shah v. Kaditm Mumhtl. 
(1894) ‘21 Cal 542 (547), JIurri Pcf'shad Chowdhtiry v. Nasib Singh, 

(1904.) 91 Cal 297 (299), Jadab Chandra Bakshi v. Bhairab Chandra 
Chukerhutty, 

(1909) 1 Ind Gas 49 (51) : 30 Cal 394, Girindra Mohun Boy v. Bocha Das, 
(1881) 18S1 Bom P J 323 (323), Sketch llnscn v. Shekh Madar. (Question 
raiBed but not decided.) 

5, (1870) 1 Bom 125 (130) (F B), Gunina Dambershet v. Bhiku Hariha. 

(1892) 17 pK)m 555 (559), Balaji Ganesh v. Sakharam Farashrain, 

(1902) 27 Bom 1 (12, 13) : 4 Bom L E 688 (Fi4), Kashirarn v. Pandu, 

(1880) 2 All 857 (864), Murnford v. Peal. 

(1936) 159 Ind Cas 96 (90) (Nag), Tukaramappa v.Laxnianayya. (12 Ind Cas 
741, Followed.) 

(1881) 3 All 514 (516) : 1881 All W N 17, Ahmad AU v. llafiza Bibi. 

(1011) 12 Ind Cas 57 (58) : 36 Mad 66, Karunakaran Nair v. Krishna 
Menon. 

(1911) 12 Ind Cas 741 (744) : 7 Nag L K 147, Ballabhadas v. Dalipsingh. 
(1933) A I H 1933 Sind 365 (366) : 147 Ind Cas 30, Kaliandas Balchand v- 
Mahomed Khan. 

(1933) AIR 1933 Nag 70 (72) : 144 Ind Cas 211, Sewakram v. Basod. 

(A 1 K 1927 Nagpur 28, Held overruled.) 

(1883) 1883 Bom P J 172 (172), Hiralal v. Budho. (Waiver implies forgoing 
of a right, so that it cannot be enforced and this is something quite 
distinct from its non-enforcemejit in fact.) 

(1888) 1888 Bom P J 381 (381), Firm of Sarhhuram Pralhaddas v. 
Sadashiv. 

(1896) 20 Bom 109 (113), Kankuchand Shivchand v. Busloinji Jlorinusji. 

0. (1909) 4 Ind Cas 17 (18) (Cal), Abinash Chandra Bose v, Bavia Bewa. 

(1916) AIR 1916 Cal 757 (759) : 31 Ind Gas 672, Bam Chunder v. Baioat- 
nndl. 

(1929) AIR 1929 Cal 292 (293) : 121 Ind Cas 565, Sarat Lakshi Dassya v. 
Narendra Sing ha. 

(1933) A I R 1933 Nag 70 (72) : 144 Ind Cas 211, Sewakram v. Basod. 

(A I R 1927 Nag 28, II eld overruled.) 

(1936) 159 Ind Cas 96 (96) (Nag), Takaraviappa v. Laxmanappa. 

(1932) AIR 1932 Oudh 176 (177) ; 137 Ind Cas 223, Nageshar Prasad Dube 
v. Bakridi. 

[See also (1917) AIR 1917 Mad 47(47) : 38 Ind Cas 302, Nic/toZsonLVin/c 
V. Bajagopala Iyer,'] 

7. (1880) 3 Mad 61 (63) : 4 Ind Jur 557, Sri Baja Satracherla v, Sri Baja 
Setarama. (Kvidence of waiver.) 

(1889) 12 Mad 192 (195, 196) : 13 Ind Jur 176, Nagappa v. Ismail. 

(1909) 4 Ind Cas 38 (43) : 32 Mad 284, Seshan Pattar v. Veera Baghava 
P attar. 

[See (1913) 18 Ind Cas 731 (733) : 35 All 178, Badri Narayan v. Kunj 
Behari Lai. 
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Article 75 so.^ In Ahinash Chandra Bose v. Bania Bewa,^ their Lordships of 
Note 11 the Calcutta High Court oViserved as follows : 

“We do riot concur in the opinion which has been expressed in 
one or two of the cases cited that waiver can 1)6 effected only hy 
acceptance of a subsequent instalment. The waiver of such condition 
may he effected in a variety of ways and may l)e inferred from various 
circumstances. It must, however, always dejiend on some definite 
act or forbearance on the ])lain tiff's part.” 

There is also a difference of opinion on tlie question whether a 
waiver must be bilateral transaction between the obligor and tlie 
oldigee or w'hether it may he a 'unila teral transaction on the part of 
the obligee. In M'timford v. Mr. Justice Straight observed 

as follows : 


(1921) AIR 1921 All 818 (319) ; 48 All 88 : 58 liid Cas 7, Wizarai 
Hussain v. Mohan IjoI. 

(1808) 5 Bom H C R A C 85 (86), Ravihrislina Mahadev v. Bayaji 
Santaji. (5 Suth W R 45, Followed.) 

(1864) 1 Suth W R 189 (190), Hnllodliur Bangal v. M. 11 C. S, Hogg. 
(1914) A I R 1914 Cal 688 (684) : 28 Ind Cas 891, Pitanibar Saha v. 
Krishna Mohaii Das. (The creditor iiuiy howcA'cr accept the 
[)aymcnt expressly without ])rcjudicc to his right to tujforc'e the 
default clause.) 

(1927) 106 Irid Cas 874 (874) (Lah), BaUa v. Ilati lia/m Sita Ham. 

(J 888) 1888 Bom P J 881 (881), Firm- Sarbhurain Pralhaddas v. Sadco 
shiv Nilkanth. 

(1890) 1890 ITui Re No. 78 (p. 248), Dhara.vi Das v. Niamaf Singh. 
(1984) A I R 1984 Oudh 455 (456) : 151 Ind Cms 852, Gaya Din v. 
K iali Haul . 

(1985) A I R 1985 Bosh 179 (181) : 160 Ind Cas 184, Goyi Chand v. 
Mohammad Umar .Khan.] 

8. (1895) 20 Bom 109 (118), Kanhiichnnd. Shivchand v. Huslouiji J lormusji. 

(1916) I R 1916 Cal 757 (759) : 81 Ind Cas 672, Ham CSiunder Banka v. 
Haira.tmull. 

(1937) A I R 1937 Si)id 244 (246) : 31 Sind T; K 487 : 171 Ind Cas 841, Gnuo- 
Dial V. Jjalo'Diol. (Instalment decree — iMere acceptance of overdue 
instalimnits is not a waivta .) 

In the foUoii'ing cases it iras lioirever held that such acceptance is waiver: — 

(1891) 4 C P Jj R 21 (22), Miikund Balkrishna Biriy v. Diwaker Tanko. 

(1876) 1876 I’un Rc No. 52, Mi. Golab Deri v. Mt. Kishen Devi. 

(1911) 9 Ind Gas 22 (23) (Cal), Osman Shaha v. Mahomed Amar Sirkar. 

(1918) 20 ind Cas 829 (880) (Cal), Bkuhan Mohan Sikdar \ . Dhanaraj Os-wal. 

(1910) 6 Ind Cas 188 (141) (Cal), Kasinkhan v. Abdul Wahab Sikdar. 

(1909) 1 Ind Cas 49 (52) : 36 Cal 394, Girindra. Mohan v. Bocha Das. 

(1920) A I K 1920 Lah 472 (473), Ham J aivaza Shah v. Ham Singh. 

(1928) A 1 R 1928 Lah 878 (380) : 107 Ind Cas 892, Gopal Mai v. Copal 
Singh JHra Singh. 

(1874) 6 N \V P 11 (’ R 88 (90), Uncovcnanied Service Bank Lid. v. Ketter 
Mohun Ghose. 

(1870-71) 5 ]\iad II C K 198 (199), l^a.pammcirow Gam v. Venkaiya. (The 
acceptance must be a, voluntary one and not under order of Court.) 

9. (1909) 4 Ind Cas 17 (18) (Cal). 

[.Srr a/.sY)(1929) A I R 1929 Cal 292 (298) ; 121 Ind Cas 565, Sarai 
hakshi Dassya \. N arendra Singha. (Definite act or forbear- 
ance necessary,)] 

10. (1880) 2 All 857 (863.) 
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“I think that the most cogent and conclusive proof must be 
demanded to establish tliat a party to a contract lias abandoned a 
right accruing to him under its provisions on breach, and has entered 
into some fresh parol arrangement condoning sucli breach and creat- 
ing new relations with the jiarty in default/’ 

And he cited with approval the observations made in the English 
case of tlie Earl of Darniey v. The London, Chatham and Dover 
llaihray that “a waiver must be an intentional act with 

knowledge and it is incumbent on any party insisting on a verbal 
agrepjneiU in substitution of a written contract to show that hotli 
jKirtios understood the term of the substituted agreement.” 

in Kanhu Cliand Shivckamd v. llustoniji Tlorniusjif^^lw Justice 
Tyahji cited with ajiproval the remarks of Air. Justice Straight in 
Mum ford v. PeaC'^^ referred to above, but at the same time remarked: 

“1 take it, therefore, that there must be eithei’ an agreement 
lietween the parties, or sueh conduct as icill itself afford clear 
evidence of a legal v^aivcrf 

In Kanhai v. Amritf^ Alukerji, J., after citing Halsluiry’s Laws 
of l^.lngland, observed as follows : 

“What has been said tliere leads me to think that waiver is, in 
(Jl'ect, a substituted contract for the previous one. This may lie 
expressed or implied. As an illustration it is said tliat where one 
])ii,rty consents at the request of the other to extend the time for 
j)Oi rorinanco or to ac;cept performance in a ditTcrent mode from tliat 
contracted for, etc., thei'o is a waiver.” 

in Jawadiar Lat v. Mathura. Prasad tlie (luestion as io what 
would constitute waiver was raised hut was not decided ; Init 
v^uilaiman, C. J., made the following oliservations ; 

“The question what would constitute waiver need not he gone 
into in this case. Two views have been exjiressed. One is tliat 
waiver is used in the teclinical sense in which it is used wlion a 
defendant is allowed to set up tlie equitable defence of waiver. 
Another view is that the expression ‘waives the henelit of the 
provision’ is used in a more genei'al sense and is capalile of a liberal 
intorpi eitation, and that a clear intention of the creditoi- making the 
clioicc and communicating that choice to tlie delitor would he enough, 
eveu though there is no contract between the creditoi- and t lie debtor 
and no frosli consideration passed from tlie debtor to the creditoi .” 

’Fhe |)oint, however, came up for actual decision before the same 
icarned Judge in a later case, Sukh Lai v. Bhooraf* and he observed 
as follows : 

il. (ISCT) 3() L J Ch 404 (412, 41B) : L R 2 H L 43 ; IG L T 217 ; 15 W R(MMq) 
817. 

(1895) 20 Bom 109 (113). 

[Sc6> aUo (1897) 1897 Pun Re No. 28 (p. 139), Achhar Mai v. 

Hukman. (20 Bom 109, Relied on.)] 

13. (1925) AIR 1925 All 499 (500) : 47 All 552 : 87 Ind Gas 1G2. 

14. (1934) A 1 R 1934 All 601 (669) : 151 Ind Gas 585 (F B). 
ia. (1934) A T R 1934 All 1039 (1042) : 153 Ind Gas 205. 
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“It seems to me that the words ‘waives the benefit’ in Article 75 
do not mean the same thing as availing oneself of the equitable 
doctrine of waiver, for which either fresh consideration, a fresh 
agreement or something amounting to an estoppel is necessary. Tlrat 
doctrine is invoked against a creditor, whereas the waiver of the 
benefit spoken of in Article 75 is something exercised for the benefit 
of the creditor and not against him. The waiver therefore may be a 
purely one-sided act and need not bo for consideration proceeding 
from the debtor. The waiver may be by expression of an intention 
to waive the benefit either by communication of tlie debtor or by 
any other overt act. Waiver is a mixed question of law and fact, 
and, as pointed out by iny learned brother, it depends on the circum- 
stances of each case. 

“It necessarily follows that a mere inaction or omission to sue 
wdthin the prescribed period cannot amount automatically to a 
waiver within the meaning of the third column of this Article. To 
hold so would make this Article nugatory and the first portion of tlm 
column altogether superfluous. Then in every case where there lias 
been an omission to sue, there would necessarily be a waiver inferred 
as a matter of law and no further question of limitation would arise. 
I do not think that this is the moaning of that word. There is 
abundant authority for the view tliat waiver is something more tlian 
mere inaction or omission. But in my opinion it is not necessary 
that it sliould amount to any novation of contract or any new 
agreement for consideration or that it should be any other bilateral 
arrangement.” 

12. Demand of overdue instalment is not waiver. — The 

demand of an overdue instalinent is not a waiver of the right to sue 
for tlie whole amount fallen due on the default.^ On the other hand, 
it would clearly show that the obligee has not waived tlie default.^ 

13. Part payment of instalment or payment generally 
towards account is not waiver. — It has been seen in Note 11 
that a payment and acceiitance of an overdue instalment may 
amount to a waiver. It is however necessary that the payment must 
be for the specific instalment in ari'oar ; a mere payment on account 
generally will not suffice.^ A payment of part of an instalment or a 

payment for interest, though accepted by the creditor, cannot by 

___ 

1. (1895) 20 Dorn 109 (115), Kanhuchand Shivchand v. Itusioynji Horrmisji. 

2. Sec (1934) A I K 1934 All 061 (070) : 151 Iml Gas 585 (F B), Jawaharlal v.- 

Mathura Fraaad. (Demand notice served on defendant.) 

Noie 13 

1. (1921) AIR 1921 All 318 (320) : 43 All 38 : 58 Ind Gas 7, Wizarat Hussain 
w Mohan Lai. 

(1927) 106 Ind Gas 874 (874) (Lah), Balia v. Rati Ram Sita Rafn. 

(1935) AIR 1935 Pesh 179 (181) : 160 Ind Gas 134, Goincliand v. Moham^ 
mad Umar Khan. 

(1929) AIR 1929 Lah 390 (391) : 113 Ind Gas 641, Gopal Das V. Kanshi 
Ram. (Instalment decree.) 
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itself amount to a waivor.^ The reason is that in such cases it cannot 
be said that there is no default. 

14. Starting point in respect of surety for instalment bond. 

__Where A executes an instalment bond in favour of B, and C stands 
as surety, a waiver of default by the debtor in paying the instal- 
iuents will save limitation against the princi|)al debtor but not 
against the surety. 

The advantage of the waiver can be taken by t lie creditor against 
t,lie principal debtor only and not against the surety, because the 
latter is not a party to the transaction. The underlying principle is 
that the debtor is shown an indulgence and he cannot turn round 
and say tliat the creditor’s remedy has become liarred because he 
was kind to liirn. But the same cannot bo said of the surety, it is 
to his interest that the debt is cleared as early as possible and, if he 
is no party to tlie xiayment (of overdue instalment) which extends 
limitation, the cause of action arises against him on the date of the 
fh’st default.^ 

15. Question of waiver, if one of fact. — The (question whetlier 
there has been waiver is one of fact.^ No hard and fast rule can he 
laid down as to what would or would not constitute a waiver.'*^ lb 

(1883) 1883 Pun Rc No. 188 (page 575), Khmrnddm v. Atu Mai. (Acce|v 
tanco of ainounts subsequent to default would not constitute waiver, 
if the amount xiaid and accepted did not correspond to that of any 
instalment.) 

[But see (1934) A I R 1934 All 697 (698) : 153 Ind Gas 553, Nanah v. 
Faqir Chand. (Even such payment may constitute waiver.)] 
'2, (1864) 1 Suth W R 189 (190), H idlodhur Bangal v. M . U. C. S. Jlagg. 

(1917) AIR 1917 Cal 171 (17‘J) : 33 Ind Gas 606, Jlei/maddin v. Ashraf AH- 
Pal. (Part of principal.) 

(1924) A 1 R 1924 Gal 139 (141) : 79 l^d Gas 271, Surendra Nath v. Raja 
Riishce Crt.st; Law. (Part of interest.) 

(1924) A I R 1924 Bom 264 (268) : 87 Ind Gas 129, Nadernhaw v. Shiriwbai. 
(1913) 20 Ind Gas 150 (157) (Gal), Srinivasa Rrasad Singh v. Sheo Cwhind. 
(Part of instalment.) 

(1926) A 1 R 1926 Gal 789 (790) : 53 Gal 277 : 96 Ind Gas 594, Lasanta 
Kwmar Singlia v. Nalnn Chandra. (Interest.) 

(1881) 1681 All W N 157 (158), Bndhai Singh v. Kalka Prasad. (Do.) 

(1904) 31 Cal 83 (87) : 8 Cal W N 66, M ohesli Chandra Bancrji v. Prosonna 
Lai Singh. 

(1888) 12 Mad 161 (164), Nanjag^pa v. Nanjappa» 

Note 14 

I. (1935) AIR 1935 Posh 179 (182) ; ICO Ind Cas 134, Oopi Chand v. Muham. 
mad Umar Khan. 

Note 15 

1. (1922) AIR 1922 All 113 (113) : CO Ind Cas C55, Jiwan Mai v. Jogeshwar 

Kasondhan. 0 

(1936) AIR 1936 Oudh 384 (385) : 164 Iiid Cas 431, Jagal Jit Singh v. 
Manodai. 

(1911) 9 Ind Cas 22 (23) (Gal), Osman Shaha v. Mahomed Amar Sirkar. 

(1913) 19 Ind Cas 894 (895) : 37 Born 480, Sakharam v. Sadashiv. 

(1914) AIR 1914 Cal 633 (633) : 23 Ind Gas 391, Pitambar Shah v. Krishna 
Mohan Das. 

2. (1934) AIR 1934 Oudh 456 (456) ; 151 Ind Cas 852, Gaya Din v. Kkiali. 

Bam, 
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has, however, been held in the undermentioned cases'^ that the 
question is one of mixed law and fact. 

16. Onus of proof. — The burden of proof as to waiver under 
this Article lies on the person who wishes to take advantage of the 
fact.^ Where a ])ai*ty sets up a plea of waiver, it is, however, not 
necessary for him to adduce aflirmative evidence thereof. It may 
1)0 established and inferred from circumstances/*^ If a party wislies 
to take advantage of a w'aiver, he must s]»0cihcally set up the plea 
of waiver in liis pleading.'^ 

17. Pleadings and waiver. — It has })een held that waiver may 
be gathered from the prayer in the pleadings themselves.^ Where 
plaintiff distinctly set up ])ayment in respect of certain instalments 
and it w'as found to he untrue, it was held that his conduct was 
inconsistent with tlie plea of waiver and that therefore there w'as no 
waiver.^ In a similar case, however, wliere the ])laintiff stated that 
a |>aiticular instalment had been ])aid, ])ut he was unal)le to jnovo 

(19B2) A I R 19B2 Oudli 170 (177) : 1B7 liid Cas 22B, NcujesJiar Prasad v. 
Jkikridi. 

8. (1917) A 1 R 1917 IMad 47 (49) : 38 liid Cas 302, Nicholson Bank Tanjore v. 

Pajagopala Iyer. (The questioti of waiver is a mixed qu(.*stioii of law 
and iuet; the (jMestion of fact is whether circumstances exist front 
whi(‘h waiver may tic inferred and the question of law is whether from 
the fac-ts provc'd waiver can l-e inferred. Tint terms of the bond and 
the eondiiet of the creditor niay be taken into cojisiderution in decid- 
ing wliother there has txten waiver.) 

\19M) A 1 R 1934 All 1039 (1042) : 153 Ind Cas 205, Snkh hal v. Bhoora. 
(1910) 0 I]nl Cas 138 (140) (Cal), Plasin Khan v, Abdul Wahnb Sikdar. 

Note 16 

1. (Iif28) A IR 19-28:i!(>in‘14‘t (447); llHIiidCas 358, v. Tanhnm. (Party 

setting up waiver must siK'eitieally plead the same and it is for him to 
])rove it.) 

(1884) 7 Vlad 583 (584) : 8 Ind Jin' 014, (dopaUi v. Varaunua . 

{1924) \ 1 R 1924, Rom 301 (301) : 82 Ind Cas 203, (lanpat Balaji v. 
Naraiian Satrnlirani . 

(1925) A 1 R 1925 Sind 144 (147) : 20 Sind 12 R 335 : 81 Ind Cas 834, Kishin- 
das Pursumal v. ]\J enyhraj Khaildas. 

(1895) 20 Rom 109 (113), Kaiikuchand Shirchand v. B'ustoniji Jlorniusji. 
(Most cogent and eoiielusive x^i'uof must be. demanded. 2 2^11 857, 
h’o] lowed.) 

(1932) A I R 1932 Ondh J7(l (177) : 137 Ind Cas 223, Nagcshar Prasad v. 
Bakridi. 

(1885) 7 All 077 (f;80) ; 1885 .All W N 202, Bndha Prasad Singh v. Bhajan 
Bn i . 

-2. (1930) A 1 R 1930 Oudh 381 (385) : 104 Ind Cas 431, Jagat Jit, Singh v. 
M niiodal . 

S. (1935) 2 \ T R 1935 Alad 303 (304) ; 150 Ind Cas 443, Goyala Menon v. KalUn- 
gnlakalJi ■ 

Note 17 

1. (1922) A 1 R 1922 .All 113 (113) : 00 Ind Cas 055, Jiirnn Mai v, J ogeshwar 

Kasondhan. 

(1929) A 1 R 1929 Cal 292 (293) : 121 Ind Cas 505, Sarat Lakshi Dassya v. 
Narendra Singha. (Waiver can be inferred from the jdaint or plead- 
ing set up by tiie x>laiutiff.) 

[6'cc (1918) A 1 K 1918 All 55 (50) ; 41 All 104 : 47 Ind Cas 920, Mohan 
Lai V. Tihn Pani .'\ 

2. (1910) 4 Ind Cas 17 (18) (Cal), Abinash Chandra Bose v. Bavia Betva, 
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it, the Chief Ooart of Oudh held that the plaintiff must he deemed 
10 have waived tlie default.'^ Where the plaintiff' claimed the whole 
auiOLint due but based his cause of action on tlie second default 
stating in his ])laint that the first instalment was barred, it was held 
by the Chief Court of Oudh that that circumstance showed tliat he 
iuul waived the first default.'* See also the undermentioned cases to 
tlie same effect.*' But, where the iffaintiff made tlio same statement 
in the jdaint Imt claimed interest from the date of the flrnt default, 
interest being levialde only on default, it was held Brat tlie fii-st 
default was not waived l)y tlie plaintiff.'* 

18. Waiver of one default does not bar suit on second 
default. — A creditor may waiive a i)articular default. But the for- 
bearance to sue on the occurrence of one default does not affect the 
c) editor’s riglit to use tlie coercive measures jirovided by his bond in 
cases of future defaults.^ 

19. “Default clause” is not a penalty. -- A clause in an 
instalment bond that on default in jiaymont of one instalment the 
whole sliall bo due, is not a [lenalty witliin the meaning of Section 74, 
Contract Act.^ 

20. Registered instalment bonds. -Wliei'c an instalment bond 
with a default clause lias lieen re(/i.stered, a suit therc.ion would lie 
governed by Article IIG infra} It has been held in tlio undermen- 
tioned case^ that for the pnrjioso of ascertaining tlie staj’ting ])oint 
for such a suit, Article lib must lie read wdtb Article 75 and the 
starting point taken as tlie date of default, or if the default fras lieen 
u’aived, tlie date of the next default. 

8. (1988) A I R 1988 Oudli 4*2 (48>) : 171 iiid Cas 002, I‘ra(j v. Jiaw.pal Singh, 

I. (19;U)) A 1 R 1980 Oudh 88d (885) : 101 lud Cas 481, Jrujat Jit v. Manodnl. 

5. (1909) 1 Tnd Cas 49 (81) : 80 Cal 894, (finndrn. MolriDi Uoy v, Jincha Das. 
(1987) A 1 R 1987 Oudh 288 (288) : 107 Tiid Cas 298, Skasadc Singh v. liJioja. 
(1.98f;) A I R 1980 Oudh 884 (885) : KU liid Cas 481, Jagai Jit Singh v, 
M anodaf. 

[See also (1870) 7 Uoin U (,' K A C- 125 (129), D araj/anapjypa v. 
JJliashar Pa rnia ga. [Henip v. (rarland, (1879) li R 4 gi E 519, 
10, Unwed.)] 

Cl. (1987) A I R 1987 Ijah 808 (804), Finn Jiani SaJiai Dlrnni Jjal v. MaUi llavi. 

Note 18 

i {J'.):22) A 1 E Mad 67 (d'.l) ; 67 Ind ('as Mr., Vaithinatha Tiicr v. (ior 'mda- 
sain {I Oda ijar. 

(1922) A T R 1922 Lab 410 (410) : 8 Lah 285 ; 09 lud Cas 700, Dratap Singh 
V. Nathn, (A inortgageo. who in the past has waived hi.s ri^ht ou the 
oceurreuee of a default, is not bound to f^ive iiotiee before eiiforeing his 
jKMialty ou a sul)se(jueut default that the waiv('r will not be rejieated.) 

Note 19 

1. (1879) 4 Uom 90 (99) : 4 lud Jur 577r Ragho (iovind. v. Dlpchand . 

(1927) A I K 1927 Alad 905 (908) : 105 lud Cas 789, Tatayya v. (langayya. 

Note 20 

1. (1909) 4 lud (^as 17 (17) (Cal), Abinash Chandra Rose v. Baina Re/ira. 

(1922) AIK 1922 All 118 (113) ; 60 lud Cas 655, Jitenn Mai v. J ogeshwar 
Kasondhan. 

(1909) 1 lud Ctas 570 (571) (All), Karnta Rrashad v. Mt. Muni IJibi, 

‘2. (1918) 18 Ind Cas 690 (690) (All), Rabu Ram v. Jodha Singh. 
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Article 76 


21. Instalment bond creating charge on property,— Where 

an instalment bond with a default clause creates a charge over 
immovable property, a suit to enforce the charge on the occurrence 
of a default would be governed by Article 132 infra and not by tliis 
Article.^ See Notes to Article 132. But a suit to enforce the personal 
remedy under such a bond would be governed by the Article 
applicable if the bond were a re(fistered instalment bond, namely 
Article 116 read with Article 75.“ 

22. Punjab Loans Limitation Act, 1904 and this Article.— 

In the Punjab a suit on a bond payable by instalments and contain- 
ing a default clause is governed ])y Article 16 of the Punjab Loans 
Limitation Act, corresponding to Article 74 of this Act and not by 
this Article.^ 

23. Section 20 and this Article. — Wiiero the plaintiff alleged 
that certain instalments had been paid up by the defendant and 
sought to reckon the limitation for his suit from the date of default 
made in payment of subsequent instalments, it was held in the 
undermentioned case^ timt the payments alleged lieing part payment 
of ])rincipal, tliey could not bo proved otherwise than by a written 
document signed by the defendant. The High Court of Calcutta has 
dissented from this view and has held that it is not necessary to rely 
upon Section 20 in such cases, and that such payments can be proved i 
in the same way as any other fact to 1)0 proved in the case.^ 


76 . On a pro mis- 1 
sory note given by the! 
maker to a third person i 
to be delivered to the! 
payee after a certain ! 
event should happen. ; 


Three years. 


The date of 
the delivery 
to the payee. 


^ Acts of 1877 and 1871. 

Same as above. 

Act of 1859. 

No correspondiug provision. 

Note 21 

1. (1928) AIR 19118 Mad 952 (951) ; 108 Ind Gas 786, Shamnuga v. Tlama- 

ling am. 

2. (1908) 30 All 38 (10) : 4 All L Jour 696 : 1907. All W N 276, liadha Bai v. 

Kaniod Singh. 

(1906) 3 All L Jour 463 (464) : 1906 All W N 193. Basant Lai v. Gopal 
Prasad. 

Note 22 

1. (1921) AIK 1921 Lah 280 (281), Siha Singh v. Sunder Singh. 

Note 23 

1. (1912) 16 Ind Cas 9G1 (961) : 1913 Pun Ee No. 35, Jawand Lai v. Sharf Din. 

2. (1927) A I R 1927 Cal 102 (106) : 98 Ind Ca.s 147, GoUnda Chandra v. Pulin' 

Behari, 
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1, Scope* — In Savage v. Aldren,^ whore a promissory note was 
inade and deposited with a banker to bo delivered to the payee on 
his producing a certain other note cancelled, it was hold that the 
cause of action to the payee on the first note accrued on receiving 
it from the banker. This Article is based on this principle. 


77 .' On a d i s- j Three years, 
lionoiired foreign bill, i 
where protest has heenj 
made and notice given, i 


When the 
notice is 
given. 


Synopsis 

1. Foreign bill. 

2. “Where protest has been made and notice given.” 


1. Foreign bill. — Sections 11 and 12 of the Negotiable Instru- 
ments Act, 1881, run as follows : — 

'‘Section 11. — A promissory note, hill of exchange or cheque 
drawn or made in British India, and made payalde in, or drawn 
upon any person resident in British India, shall ho deemed to be an 
inland instrument.” 

“Section 12. — Any such instrument not so drawn, made or made 
payaVde shall be deemed to lie a foreign instrument.” 

2, “Where protest has been made and notice given.” — 

Section 104- of the Negotiable Instruments Act, 1881, provides that 
foreign bills must bo protested for dishonour, when such protest is 
required by the law of the ])laco where they are drawn ; and Sec- 
tion 102 provides that wdiere an instrument is required by law to be 
protested, notice of such protest must be given instead of notice of 
dishonour, in the same manner and subject to the same conditions 
(see Sections 93 and 94 of tlie Act). Limitation is therefore made to 
run under this Article from the date when the notice is given. 


78 . 1 - By the payee j Three years. ; The date of the 
against the drawer of a refnsalto 

bill of exchange, which accept, 

lias been dishonoured 
l)y non-acceptance. 

lActs of 1877 and 1871 — Same as above. 

Act of 1859 — No corresponding provision. 


Acts of 1877 and 1871 — Same as above. 
Act of 1859 — No corresponding provision. 

Article 76 — Note 1. 

1. (1817) 19 B E 707 (708) : 2 Stark 232. 
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Notel 


Article 77 


Article 78 



1326 


Bill dishonoured by non-acceptance 


Article 78 
Notes 
1—2 


S ynopsis 

1. Scope of the Article. 

2. Starting point. 

3. Suit on accounts. 

1. Scope of the Article.— The Article applies only where the bill 
has been presented for ciccepteince and dishonoured by non-acceptance. 
It does not apply when it l\as never been presented for acceptance 
but only for payment.* Further, the Article a])plies only to a suit by 
a i)ayee against the drawer of a hill of exchange and not against 
other persons. 

2. Starting point. — Under Section 93 of tlie Negotiable 
Instruments Act, 1881, where a bill of exchange is dishonoured by 
non-acce])tance, the holder or some party to the bill who remains 
liable tlioroon must give notice that the instrument has been so 
dishonoiu’ed, to all otlier parties whom the holder seeks to make 
severally liable thereon and to some one of several persons whom he 
seeks to make jointly liable thereon. But, time runs under tins 
Article not from tlm date of notice but from the date of the dishonour 
by non-acceptance, i. e. tlie date of the refusal to accept. A subsequent 
dishonour by non-payment when the bill is ])resonted for payment 
does not furnish a fresli cause of action or a fresh starting point of 
limitation,^ It was held in Whitehead v. Walker f tliaton non-accept- 
ance of a bill, the holder has an immediate riglit of action against the 
drawer, and does not acciuire a fresh right of action on tlie non- 
payment of the bill when due. Baron Parke observed as follows: 

“The holder thus acquires, by the non-acceptance, the most com- 
plete right of action against the drawer which the nature of tlie case 
admits, and no sulisequent act or omission of the drawee can give 
him a more extensive right against the drawer than he has already 
acuiuired. But further, on the failure of acceptance, the holder is 
bound to give immediate notice to the drawer, and if he omits to do 
so, lie forfeits all l ight of action against him, not only in respect of 
the default of acceptance, but also in respect of the suVisequent non- 
payment. Now it is very difficult to reconcile this doctrine with the 
notion that a new right of action arises from the non-payment , . . . 
Tliis seems to us to be a jiroposition so much fraught with inconsis- 
tency and so entirely destitute of principle and authority, that we 
cannot liold it to be law.’’ 

See also the undermentioned cases.'* 

Article 78 — Note 1 

1. (1888) 1888 Pun Re No. PJ, Ram Chaiid v. Shadi Ram. 

Note 2 

la. Sr^;cZ.sr)(190B)26 Mad2S9(241): 12 Mad L Jour 207, Janibn v. Sundararcija. 

1. (1817) 19 W R (Eng) 004 (005) : 40 L J C P 141 : L R 0 C P 206 : 24 L T 

32, Wilkinson v. Verity. 

2. (1842) GO R R 811 (818, 819) : 9 M & W 500 : 11 L J Ex 168. 

3. (1878) 3 Bom 182 (185), Seth Kahandas v, Dahiabhai. (Case decided before 

the Negotiable Instruments Act of 1881 — Cause of action was held to 
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3. Suit on accounts. — Wliere in settlement of a.ccounts defen- Article 7S 
dant sent to plaintiff a bill which was dishonoured on presentment Note 3 

for acceptance, and tlie plaintiff sued the defendants for recovery of 
the sum due on the accounts, it was held that Article 78 had no 
af)plication to tlie case.^ 

79 / By the ac- Three years. iWhen the acceptor Article 7& 
ceptor of an accom- the amount 

m o d a t i 0 n - b i 1 1 of the bill, 

asainst the drawer. 

Synopsis 

1. “Accommodation-bill.” 

2. Applicability of the Article. 

3. Commencement of limitation. 

1. “Accommodation-bill.” — An accomniodation-hill of exchange 
is one “to which the accommodating.* party, lie he acco})tor or 
(Iniwar or indorsor, has put liis name without consideration for tlio 
pu]'|K)se of henefitirii^ or accommodating some other party w'ho desires 
to raise money on it and is to provide for the hill wlion due. The 
])crson accommodated engages eithei* himsedf to take up tlio hill when 
(liu!, oi* to provide the accommodating party with the funds (or that 
juirposo or to indemnify him against tlie consefiuoncos of non-])ay- 
iiioiit.”^ The Negotiable Instruments Act, 1881 does not anywhere 
define ‘an accommodation- hill ’ or an ‘accommodation party’ in a 

hut the proviso in Section 59 dealing with the rights of a lioldor 
hiking up a hill after maturity speaks of a hill “drawn or accepted 
without consideration, for the purpose of enabling .so'me party thereto 
to raise money thereon . . . which includes all cases of accomrno- 
datiori. 

An “ acceptor for honour ” must ho distinguished from the 
iujceptor of an accommodation- hill. The former’s right arises not 
under an irnjilied contract of indemnity, and in fact, he acccfits the 
liili for the honour of some jierson liable on it, without even (in most 
cases) the knowledge ol' such person, and ids right is subject to the 

^ Act of 1877, Article 79 and Act of 1871, Article 81, 

Same as above. 

Act of 1859. 

No corre.spondiijg provision. 

arise on non-acceptance and the notice consequent thereon. This 
however does not iiOQni to be law under this Article.) 

(1895) ‘20 Born 133 (142), Ham Bavji v. Pralhaddas Subkarn, 

Note 3 

i . (1919) AIR 1919 Cal 534 (535) : 46 Cal 168 : 45 Ind Cas 241, Padinalochari 
Patar v. Girish Chandra KiL 

Article 79 — Note 1 

1. Wharton’s Law Lexicon, 

See also Bylos & Chitty on Bills. 
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formalities of protest, xn’esentment, etc., j^rovided in the Negotiable 
Instruments Act. The right of recourse of the accex)tor-for. honour 
against the poLson for whoso honour he accepted, is that of a holder, 
and Ins suit is on the bill itself (see Section 114 of the Negotiable 
Instruments Act), and hence this Article will not apxdy to his suit. 

2. Applicability of the Article. — This Article apx)lies only 
wliero the accommodating party is the acceptor and he sues the 
drawer for the loss caused to him as a result of the accommodation.^ 
The suit contemplated is, in fact, one on the contract to indemnify 
irnx^lied in the transaction of accommodation. Article 83 is a general 
Article apxdicable to suits upon other contracts to indemnify, 

A contract of indemnity between the accommodation acceptor 
and the drawer is imxdied on the general x>t’iucixde that when a 
person, acting at the request of and in x>ursuance of an authority 
given by another, has incurred a liability, and has, in consequence, 
been obliged to pay money in discharge of that liability, be is entitled 
tto have the money rex)aid to him. If a x>erson asks another to lend 
him his acceptance for Ins accommodation, the party accommodated 
imx)liedly undertakes to x)f"^y the bill at maturity, and further to 
indemnify the x^Pi'son accommodating him, in case that x>©i’son is 
compelled to pay the bill; the accommodator can, therefore, after 
^payment, sue for recovery of the sum x>aid, on the basis of the 
irnxdied contract of indemnity created by the contract of accommo- 
dation. Such a suit is thus not a suit on the hill but really one on 
the contract of indemnity.'"^ 

3. Commencement of limitation.— The suit contemplated being, 
as has been soon before, based on a contract of indemnity, the cause 
of action arises only when the xdaintiff is damnified, i. o. when he is 
compelled to pay the bill, and time, tliereforo, commences to run 
only from that date.^ (See also Article 83 and Notes thereto.) 

The word ‘x)ays’ in the third column should he understood in the 
same sense as in Articles 81 and 82, namely actual payment in 
money, or transfer of any x^i'operty in lieu of money, and not the 
incurring of a mere pecuniary oldigation like the execution of a 
Xn^omissory note or the allowing of a decree to be x^^^^^od against 
the x>erson. (See cases under Articles 81, 82 and 83 dealing with 
‘x>ayment.’) 


Note 2 

1. See (1884) 7 Mad 392 (390) : 8 Ind Jiir 186, Hainan v. Vairavan. (Suit by 
indorser for accommodation of maker — Article does not ax)ply 
— Indorser is in the position of a su^ty with resx)8ct to the maker 
and either Art. 81 or Art. 83 will ax)ply.) 

i2. (1845) G9 R R 81G (823) : 14 M & W 762 : 15 L J Ex 43, Brittain v. Lloyd. 

(1850) 82 R R 754 (756) : 5 Ex 514 : 19 L J Ex 345, Sleigh v. Sleigh. 

(1840) 56 R R 527 (529) : 1 Man & G 753 : 2 Scott N R 45, Reynolds V 

Dayle. 

• (1865) 148 B R 870 (871) : 11 L T (n S) 708, Angrovc v. Tippeit. 

Note 3 

1. Sec (1902) 12 Mad L Jour 375 (Jour.) 
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80 .; Suit on a bill Three years, j When the bill, 
of exchange, promis- | note or bond 

scry note or bond not becomes pay- 

herein expressly pro- able, 

vided for. 

Synopsis 

1. Scope of the Article. 

2. Starting point. 

1. Scope of the Article. — Articles 69 to 79 ante provide for 
limitation for specific classes of suits on x>Tomissoiy notes, bills of 
exchange, and bonds. This Article is the residuary one and ijrovides 
for cases not othertuise expressly provided for} 

Illustrations, 

1. A suit on a hundi which has never been presented for accept- 
ance is not governed by Article 78 and is therefore governed 
by this Article.^ 

2, A suit on a promissory note x)ayablo on demand which is accom. 
panied by a writing restraini7U) or postponing the right to sue 
is not governed by Article 73 but is governed by this Article.'^ 

^ Act of 1877, Article 80. 

Same as above. 

Act of 1871, Article 80. 

80. — Suit on a bill of exchange or promi.s- Three years. When the bill or note 
sory note not herein expressly provided for. becomes payable. 

Act of 1859. 

No corresponding provision. 

Article 80 — Note 1 

1. {1933)A IB 1933 Mad 376 (378, 880) ; 142 Ind Cas 286, Secy, of State v. 

Kunhi Krishna. 

(1923) AIR 1923 All 1 (7) : 69 Ind Cas 981 : 45 All 27 (F 13), Shib Dayal v. 
Maherba7i. 

(1920) AIR 1920 Mad 486 (488) : 56 Ind Cas 384, Pomiusainy Chetiy v. 
Vellore Commercial Bank Lid. 

(1915) AIR 1915 Mad 979 (983) : 21 Ind Cas 24 : 38 Mad 374, Sitarama 
Chetty V. Krishnaswamy Chetty. 

(1915) AIR 1915 Mad 244 (249) : 24 Ind Cas 507, Sitarama Chetty v, 
Krishnasivamy Chetty. 

2. (1886) 1888 Pun Re No. 19, Rami Chand v. Shadi Ra^n. 

3. (1917) AIR 1917 Mad 639 (540) : 32 Ind Cas 869 : 39 Mad 129 (F B), 

Aymamalai v. Velaynda Nadar. (Collateral agreement postponing 
time for payment — Suit held to be governed by Art. 80.) 

(1893) 3 Mad L Jour 199 (200), Kuttiassayi v, Suypi. (Pro-note being jiay- 
able on demand made by the payee after coming of age, held Art. 80 
applied.) 

(1920) AIR 1920 All 353 (353) : 42 All 55 : 52 Ind Cas 235, Jieala Prasad 
V. Shama Charan. (Promissory note accomi)anied by writing post- 
poning right to sue.) 

(1920) AIR 1920 Mad 486 (487, 488) : 56 Ind Cas 384, Poytnusayny Chetty 
V, Vellore Commercial Bank Ltd. (Do.) 

(1870) 7 Bom H 0^0036(38)^ Jeaunissa Ladli Begumv. Manikji Kharsetji. 
(Pro-note was payable “after 6 months, whenever the payee should 
demand same.*’) 


Article 80 


Lim. 84 
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Article 80 3. A suit on a promissory note payable at a specified period after 

Mote 1 date and at a specified place is governed neither by Article 69 

nor by Article 71 but by this Article.^ 

4. A suit on a bond providing for repayment on a future date on 
the happening of a contingency is outside the proper apjdication 
of Article 66 or Article 67 and will be governed by this Article,^ 

5. A suit on a bond of a comxdex descrii)tion providing for rejiay- 
ment either on demand or on the expiration of a stipulated period, 
whicliever is earlier, is not within any of the si)ecitic Articles 
al)ove referred to and is therefore governed by this Article. See 
also the undermentioned cases.' 

It is clear from the language of the Article that where a particular 
suit on a bond, x)romissory note or bill of exchange is specially 
provided for, tliis Article will not apply. ^ 

[Scf? also (1927) AIR 1927 Mad 894 (897) : 105 Ind Cas 796, Myla- 
pore Tiindn Permanent Fund Lid. v. Sabapathy Chetty.] 

[But see (188B) G Mad 290 (292) : 7 Ind Jur 356, Sanjivi v. PJrrappn, 
(Art. 120 was apj;)]icd without adverting to Art. 80.)] 

4. (1933) A I R 1933 Mad 376 (379) ; 142 Ind Cas 286, Secy, of State v. Kunhi 

Krishna. Vamna. 

5. (lOlG) A I R 1916 Liah 251 (251) ; 32 Ind Cas 575, Kirpa Barn v. Chum. 

(Where a bond jn'ovidod that the money due upon it would be jiaid at 
thf} time of payment of a certain sum oi money due on two mortgage 
deeds exeeutod i)reviously.) 

(1896) 1 Cal W N 223 (224) (Notes), Surendra v. Nahm. (Surety’s bond jxiy- 
al)le on the hax)pening of a contingency, viz. payable on the disi)osai 
of a xxmding aj^peal, excludes it from Art. 67 and hence comes within 
Art. 80.) 

(1912) 16 I])d Ca.s 222 (223) (All), Bmn Parshad v. Naivah ChoirnDniry. 
(Case of a bond under which .money was i^ayablc on the hax)pening of 
a contingency.) 

6. (1897) 1897 Pk)m P J 344, Krishnaji Anant Bhide v. Gohind. 

7. (1888) 11 Mad 158 (156), Villa Kamti v. Kalekara. 

(ISSO) 2 All 322 (331) : 4 Ind Jur 461, P^all v. Stoieell. (A bond which stipu- 
lates for payment of principal within three years and of interest every 
half year and provides that in default of such half yearly j)aymcnts of 
interest it shall tie. optional on the part of the creditor to claim full 
payment of the (leld, is not an instalment ho7id under Art. 75 but 
falls within Art. 80.) 

(1033) A I R 1933 Lah 548 (550) : 142 Ind Cas 851, Sham Sundar Lai v, 
Bahu LaL (Whole amount of bond payable on default of payment of 
inf crest — Suit on bond — Art. 74 or Art. 75 not apxdicable — Art. 80 
applies.) 

(1036) A T R 1936 Oudh 279 (280) : 1G2 Ind Cas 459 : 12 Luck 211, Shiva 
Narain v. Badal. (Do.) 

(1923) A I R 1923 Oudlj 19 (20) : 26 Oudh Cas 121 : 70 Ind Cas 85, Bari Lai 
V. T ham man Lai. (IX). ) 

(1938) A I R 1938 Nag 13 (13) ; 173 Ind Cas 463, Teshivant Eao v. Laxnuot 
Bao Bajirao. (]l(,>nd providing that if on or before 23rd May 1930 
. the pf'.rson under obligation should pay a certain amount, then the 

bond would bcconH? void, is not a single bond and Art. 68 or Art. 80 
applies and limitation liegina on 21th May 1930.) 

8. (1924) A I R 1924 Rang 68 (70) : 1 Rang 463 ; 76 Ind Cas 802, Mating San 

V V. Manng Kyau' Mye. (Administration bond falling within Art. 68 
— Art. 80 does ]jot apply.) 

(1909) 4 Ind Cas 956 (957) (Lah), Baghpat Bai v. Mt. Wali. (Instalment 
bonds falling within Art. 74 and Art. 75~-This Article does not apply*) 
(1932) AIR 1932 Oudh 176 (177) : 137 Ind Cas 223, Nageshar Prasad Duhe 
Y. Balridi. 
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A suit on a registered bond is governed by Article 116 and not Article 80 
by this Article, even if this Article will ax^ply if the bond had not Notes 

been registered.^ The reason is that Article 116 must be regarded as ^ 2 

a specific Article apxdicable to all registered documents. 

The Article is a{)plicable only to suits claiming a personal decree 
a^^ainst the defendant. Where the relief claimed is the enforcement 
of lien against any proi)erty, the Article is inapplicable.^*^ 

2. Starting point. — The starting J^oint of limitation under this 
Article is the time when the hill, note or bond “becomes payable.” 

A promissory note or bill of exchange ])ayable at a sx^ecilied ])laco 
nnist, in order to charge the maker or drawer thereof, be presented 
tor payment at that jdace (Section 69 of the Negotiable Instruments 
Act, 1881). Tlie note or bill in such a case w'ill become i>ayable, 
within the meaning of this Article, when it is so presented.^ 

Suj)pose now that A executes a bond in favour of B stiinilating that 
he will pay the princi]ml in five years, and ])ay the interest tlieroon 
legularly every month but that on default of payment in any one 
nionth, B may recover the wliole of the princijial and intei'ost imme- 
diately. A commits default in the jjayment of the fourth montli’s 
interest. As has been seen in the Notes to Articles 74 and 75, sucVi a 
bond is not an ‘ instalment bond ' within the meaning of those Articles, 
inasmuch as the principal sum is not i)ayable in instalments. The 
Article ax)])licable to a suit on such a bond is therefore this Article. 

What tlien is the starting point of limitation in such a case ? It has 
been held by the Tligli Courts of Allahabad‘S and Lahore'^ that the 

9. (1923) A I H 1923 All 1 (7) : 09 Ind Cas 981 : 45 All 27 (P D), Shih Dayal v. 

Maher ban. 

(1924) A I K 1924 Rang GS (70) : 1 Rang 4GB : 70 Ind Gas 802, Maung San 
U V. MaQinq Kyaw M t/e. 

(1920) AIR 1920 ‘ah* 124 (124) : 58 Ind Cas 278, Shiam Lai v. Tehariya 
Lakhnii Chanel. 

10. (1918) AIR 1918 All 344 (344) : 46 Ind Cas 373 : 40 All 512, Deoki Nandan 
V. Gapua. 

Note 2 

1. (1033) AIR 1033 Mad 370 (878, 380) : 142 Ind Gas 280, Secy, of State v. 

Kunhi Krishna. 

2. (1933) AIR 1933 All 235 (241) : 55 All 283 : 149 Ind Gas 181, Lalta Prasad 

V. Ga jadhar Shuk'Hl. 

(1934) A 1 R 1934 All 397 (400, 401) : 148 Ind Gas 951 : 50 All 954 (P B), 

^^d. Hussain v. Sa.mral Das. (Mortgage amount to be x)aid in 8 years 
— In default of one year’s interest, mortgagee having to recover 

interest or to recover i)rincij)al and interest without regard to stipu- 
lated period— Default in paying interest committed — Suit decreed — 

Application under 0. 34 R, 6, Civil Procedure Code, filed — Limitation 
held began after .stipulated period and not after expiry of one y(?ar — 

A I R 1923 All 1 (F B) held overruled by the Privy Council decision in 
A I R 1932 1’ C 207.) 

(1920) A 1 R 1920 All 124 (124) : 58 Ind Gas 278, Shiam Lai v. Tehariya 
Lakhmichand. 

[See also (18S0) 2 All 322 (333) : 4 Ind Jur 401, Ball v. Siowcll. 

{Limitation commenced from the date when the bond becomes 
due, viz., according to the stipulation in the bond, on failure in 
payment of both interest and principal and not on failure in 
payment of either of them only.) 

(1905) 8 Oudh Gas 77 (80), Har Narain v. Beiii Prasad.] 

3. (1935) AIR 1935 Lah 948 (948) ; 160 Ind Gas 1068, Mool Chand v. Clniiar. 
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APtiole 80 covenant in the bond entitling the creditor to sue for the amount duo 

Note 2 on fche bond before the expiry of the stipulated period is for the bene. 

fit of the creditor, that the latter has the option of taking advantage 
of it or not, as he pleases, and that, in the absence of any exercise of 
the option to enforce the covenant for immediate payment, the bond 
becomes payable only on the expiry of the period stipulated and that 
time runs, therefore, only from that date. This view rests upon the 
decision of their Lordships of tlie Privy Council in Lasa Dm v, 
Gulab Kunwar^ which was a case under Article 132 of the Limita^ 
tion Act. Their Lordships held there that a similar covenant in a 
mortgage bond was only for the })6nefit of the creditor and, in the 
absence of exercise of the option on the part of the mortgagee, the 
bond ‘ became due ’ on the expiry of the period fixed, and that time 
ran only from that date. The Oudh Chief Court has, on the other 
hand, held that the decision of the Privy Council cannot be applied to 
bonds other than mortgage bonds, and that the bond will “become 
payable ” on default of payment of interest, and that time will run 
from the date of the first default.^ 

As to the starting point of limitation under Article 75, see Notes 
to that Article. 

Article 81 S 1 When the surety 

against the principal pays the creditor, 

debtor. 

S ynopsis 

1. Scope of the Article. 

2. Suit must be by a surety against the principal debtor. 

3. Article applies only when surety has paid the creditor. 

4. Creditor’s right against principal debtor barred — Rights 

of surety. 

5. Starting point. 

6. Sureties in respect of mortgage debts. 

Act of 1877, Article 81 and Act of 1871, Article 82. 

Same as above. 

Act of 1859. 

No corresponding provision, 

(1883) 1883 Pun Rc No. 10, From Singh v. Mula Mai. 

[Sec alfK) (1890) 1890 Pun Rc No. 138 (page 144), Siindar Singh v. Bur 
Singh.~\ 

[But see (1933) AIR 1933 Lah 548 (549) : 142 lad Cas 851, Sham 
Sundar Lai v. Babu Lai. (Decision of a Single Judge.)] 

4, (1932) AIR 1932 P C 207 (210, 211) : 7 Luck 442 ; 59 Ind App 376 : 138 Ind 
Cas 779 (P 0). 

5. (1936) AIR 1936 Oudh 279 (280) : 162 Ind Cas 459 : 12 Luck 211, Shiva 
Narain v. Badal. 

(1925) AIR 1925 Oudh 502 (503) : 27 Oudh Cas 318 : 85 Ind Cas 280, Pherai 
V. Pudai Bam. 

[But tee (1923) AIR 1923 Oudh 19 (20) : 70 Ind Cas 85 : 26 Oudh 
Cas 121, Hari Lai v. Thamman Lai. 

(1913) 19 Ind Cas 738 (739) : 16 Oudh Cas 45. Durga v. Tola Ra*n.i 
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1. Scope of the Article. — Article 61 ante is a general Article 
applicable to suits for the recovery of money pa'id by the plaintiff for 
the defendant. This Article is one of a series of 'particular Articles 
specifying various situations in which money is paid by the plaintiff' 
for the defendant/ and governs suits by a nurety against the prin- 
cipal debtor to recover money paid by the former to the creditor. 

The Article is not, however, applicable to every kind of suit 
between the surety and the principal debtor. The first and third 
columns of the Article read with Article 83 infra indicate tliat a suit 
contemplated by this Article is one based on the right of indemmty 
wJiich a surety has against the princi])al debtor, by virtue of the 
contract of suretysliip. Under Section 115 of the Contract Act there 
IS an implied promise by the i)rinci})al debtor to indemnify the 
surety. Under Section 140 of that Act a surety who has paid tlie 
creditor is also invested witli all the rights which tlio areditor lias 
against tlie principal debtor. A suit to enforce the latter rights is not 
to enforce any right of indemnity, but merely to enforce the origmal 
ohligation in favour of the creditor, and is consequently not governed 
by this Article, though the suit is one by a surety against the 
[li'incipal debtor. “ 

2. Suit must be by a surety against the principal debtor. — 

As lias been seen in Note 1 above, the suit contenq)lated by this 
Article is one by a surety against the princi%)al debtor} The word 
“surety” is not defined in the Act, but must, it is conceived, have 
tfie same meaning as is given to it under the Contract Act. S. 126 
ot fiiat Act provides as follows : — 

“A ‘ contract of guarantee ’ is a contract to perform the 
promise, or discharge the liability, of a third person in case of 
Ins default. The person who gives the guarantee is called the 
‘surety’ ; the person in respect of whose default the guarantee 
is given is called the ‘i)rincipal debtor', and the ])erson to whom 
the guarantee is given is called the ‘creditor.' A guarantee 
may be either oral or written. ” 

Article 81— Note 1 

1. (1921) AIR 1921 Lah 3B5 (33G) : G7 Ind Gas 3G5, Kunj Lai v. Gulab Ham. 

2 . (1917) A I R 1917 Mad 83 (87) : 33 Ind Gas 508 : 39 Mad 9G5, Muthu 

Raman v. Cliinna Vellayan. (This decision has been dissented from 
in A I R 1926 Mad 544 on another point, namely the observation of 
Napier, J., that there can be a contract of suretyship even without the 
concurrence of the principal debtor and that a man may be entitled to 
the rights under S. 140 of the Contract Act, although the principal 
debtor is not a party to the contract of suretyship.) 

Note 2 

1. (1914) AIR 1914 Mad 572 (572) ; 37 Mad 381 : 14 Ind Cas 254, Sankimni 
Menon v. Govincla Menon. (Money received by junior member of 
tarwad — Suit by karjiavan — Karnavan is not ‘surety’ — Art. 81 
does not apply.) 

(1921) AIR 1921 Lah 335 (336) : 67 Ind Cas 365, Kunj Lai v. Gulab Raw. 
(Security given for releasing judgment-debtor from arrest — Suit by 
.surety against judgment-debtor for indemnity — Art. 81 applies.) 

[See also (1911) II Ind Cas 445 (446): 1911 Pun Re No. 93, Ghasita v. 

Sultan. (Decree against principal and stirety — Suit by surety 


Article 81 
Notes 
1—2 
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Although the Section does not state that the principal debtor is 
a concurring party to the contract, it has been held that this is a 
necessary ingredient in all contracts of guarantee.^ In Pericmiianna 
M arakkayar and, Sons v. Banians and Kumaraswamy Sastri, J, 
observed as follows: I . think that the Contract Act draws a dis- 
tinction between contracts of indemnity and contracts of suretyship, 
and that contracts of suretyship, unlike contracts of indemnity, 
require the concurrence of three persons, namely the principal debtor, 
tiiG creditor and the surety. The surety undertakes his obligation 
at the request, express or implied, of the principal debtor. Beading 
Sections 126 and 145 together, it seems to me that there can be no 
contract of guarantee as distinguished from a contract of indemnity 
unless there is a privity between the jinincipal debtor and the surety, 
as it is diflicult to speak of an implied ])romise between persons 
between whom there is no privity of contract.” And Krishnan, J. 
observed : “Such a contract (i. e. a contract of suretyship) results only 
when, at the instance of the debtor, the surety guarantees payment 
to the creditor. Section 126 of the Act which defines a contract of 
guarantee, though it does not say exi)ressly that the debtor should 
l)e a party to the contract, clearly imjdies, in ray o[)inion, that 
there should bo three parties to it, namely the surety, the principal 
debtor and the creditor ; otherwise it will only bo a contract of 
indemnity.” The words “surety” and “principal debtor” will thus 
af)i)ly only whore there is a contract of guarantee as explained above. 
A I’elationship of principal and surety may however be created by 
law. Thus, under Section 37 of the Negotialde Instruments Act, 1881, 
a relationsiiip of ])rincipal and surety is created between the parties 
to a nogotialde instrument. 

Whore A and B execute a joint, [)r()missory note in favour of C 
and roceivo in moieties the money advancc^d tliereunder, each of 
them must, according to tlie undermentioned ciise,^ he regarded as a 
jH'incipal debtor in respect of a moiety of the debt- and surety for the 
other in respect of the other moiety, and the right of contribution 
be 3 twecn them dealt with on the principle laid down in Section 145 
of the Contract Act. In Ahraliarn Servai v. Baphial Miithiyiyan'^ 
Tyahji, J. dissented from this view and observed as follows : — 

“It seems to me that though the joint promisor’s right is 
analogous to the surety’s right of indemnity under Section 145, there 

against principal after paying off decree — Art. 81 was held to 

fwly-)] 

2. (1926) AIR 1926 Mad 544 (549, 553) : 49 Mad 156 : 95 Ind Gas 154, Peria- 

■mianna Mm'akkayar d' Sons v. Banians d‘ Co. 

(1867) 7 Suth W R 3SG (387).: Bciig L K Sup Vol. 691 (PB), Shaboo Mijee v. 

Noorai Mollah. 

3. (1926) AIK 1926 Mad 514 (549, 553) : 49 Mad 156 : 95 Ind Gas 154. 

(Dissenting from the view in AIR 1917 Mad 88 that there can be a 

suretyship without the concurrence of the principal debtor.) 

[But *ee the observations of Ramesarn, J. in AIR 1921 Mad 530 

(531) : 62 Ind Gas 706, P’iriimalai Savuri Naicker v. Boyar*] 

4. (1903) 26 Mad 322 (326), PtiUy Narayanamurthy Iyer v. Marimuthu Pillai* 

5. (1915) AIR 1915 Mad 676 (679) : 27 Ind Gas 337 : 39 Mad 288. 
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are distinctions between the two In order to make Section 145 

applicable to joint promisors, the contractual liability of each joint 
promisor as principal debtor must be assumed to have reference only 
to a proportionate part of the debt, an assumj)tion that is opposed to 
Section 42.” And he held that the right of contribution between them 
is a mere right of indemnity, not arising out of any contract of 
suretyship. It is submitted that the latter view appears to he correct 
on princijilG. A suit for contribution in such a case will ho accordingly 
governed by Article 83 and not by this Article. 

The obligation of a surety is only a collateral obligation and 
postulates the princi])al liability of another, namely the principal 
debtor. A person is therefore not a surety for anotlier unless that 
other is also liable.” Where A. executed a bond in favour of B hut the 
money was really for the benefit of C who undertook to indemnify 
A against loss, it was held that A was not a surety for C inasmuch as 
C himself was not liable to BJ Similarly, wlien A contracted with B 
to discharge the liability of C to B in ease of his default, hut on the 
date of sucli contract the rights of B against G had l)een barred l)y 
limitation, it was held by the Bombay High Court that the foundation 
cf the alleged contract of suretyship, namely, an existing enforcealde 
liability of the principal debtor being absent, A was not a ‘surety' 
at all.^* 

Where A merely enters into an oldigation in substitution of the 
obligation of Z?, A is not a surety for BA Tims, where D owed money 
under a decree to A and G took over the liability by executing 
a bond in favour of A wlio thereupon al)Solved 1) from all lial.)ility 
under the decree, it was held that G was not a ‘surety’ and that a 
suit by liim against D for reimlnirsernent was not governed by this 
Article.^” 

3, Article applies only when surety has paid the creditor, — 

The implied x)romis0 to iiulemnify the surety referred to in Sec- 
tion 145 of the Contract Act will arise oven where the surety does 
nob himself pay tlio creditor, Imt is compelled to make contribution 
to a co-surety who has paid the creditor. But a suit by such a surety 
on the implied contract of indemnity is not governed l)y^ tliis Article, 
as the plaintiff has not made tlie payment to the creditor as required 
by the third column of the Article. Article 83 will ap])ly to such a 


G. Rowlett — “Principal and Surety,” 2nd Edition, Page 1. 

7. (1907) 29 All 627 (034) : 1907 All W N 214 : 4 All L Jour 501, Girraj Singh 

V. Mulchand. 

8. (1918) A I R 1918 Bom 197 (199) : 42 Bom 444 : 46 Ind Gas 122, Uanju 

Mahadev v. ShiDai^pa Manju. 

9. Rowlett — Principal and Surety, 2ijd Edition, Page 1, 

10. (1909) 4 Ind Gas 1041 (1042) (Lah), Mansurlchan v. Gamaiiklian. 

Note 3 

1. (1881) 1881 Pun Rc No. 98, Madar Baksh v. Ahmed Alt, 


Article 81 
Notes 
2—3 
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4. Creditor’s right against principal debtor barred — Rights 
of surety. — According to the High Court of Allahabad^ and the 
undermentionGd case^‘*^ of the Judicial Commissioner’s Court of 
Upper Burma, where the remedy against the princii)al debtor is 
allowed to be barred by limitation, the surety is discharged even 
though there may be no question of limitation as against him. In 
Saluj Earn v. Lachman,^ Sulaiman, J. observed : “If the surety were 
still liable to pay the amount, he would in his turn be entitled to 
I)roceed against the debtor and recover the amount from him even 
after the limitation has set in.” The other High Courts have taken 
a contrary view, namely that a surety is not discharged merely 
because the creditor has allowed the remedy to be barred against 
the principal debtor.^' In Ilaghavendra v. Mohipat,^ Shah, Ag. C. J. 
observed as follows: — “The liability of the principal debtor to 
indemnify the surety is provided for by S. 145 and is in no way 
deijendent upon the existence of his original liability to the creditor. 
It may be said that this view may lead to an indefinite extension of 
the period of the lialdlity of the principal debtor which cannot be 
enforced directly against him on account of the bar of limitation. It 
is i)ossible that in some cases, as in the present case, it may so 
happen; but I am unable to think that there is any particular hard- 
ship or injustice to the principal debtor involved in his being called 
upon to indemnify the surety. The cause of action in respect of his 
liability to indemnify the surety arises when the surety in fact pays 
the amount under S. 145 of the Indian Contract Act, Even if it 
involves some hardship, I do not think it can afford any reasonable 
basis for holding that the ])ayraent made by the surety under 
circumstances such as we liave in this case is wrongful.” 

Note 4 

1. (1028) AIR 1928 All 4G (19) : 50 All 211 : 107 liid Cas 42, Saling Ram v. 

Lachman Das. 

(1902) 24 All 504 (510) : 1902 All W N 106, Ranjit Singh v. Naubat. 

(1887) 9 All 205 (210) : 1880 All W N 279, Bhupsingh v. Zauml Abdin. 
(Surety for mortgagor guaranteeing payment of mortgage amount by 
the mortgagor — Suit on mortgage after personal remedy against mort- 
gagor is barred — Held surety not liable, as the cause of action against 
surety arises on the personal covenant alone.) 
la (1892-96) 2 ”Upp Bur Rul 308 (310), Ah Fwin v. See Shong Foo. 

2. (1928) AIR 1928 All 46 (49) : 50 All 211 : 107 Ind Gas 42. 

3. (1916) AIR 1915 Mad 675 (679) : 27 Ind Gas 337 : 39 Mad 288, Abraham 

Servai v. Rnphial Muthvrian. (Gase of joint proraivsors.) 

(1910) 7 Ind Gas 898 (899) : 33 Mad 308, Snbramaniya Iyer v. Gopala Iyer, 
(Surety held liable ; but his right to get reimbursement from principal 
debtor after creditor’s rights had become barred negatived. This was 
only obiter and was not followed in A I R 1915 Mad 676.) 

(1925) AIR 1925 Bom 244 (246) : 49 Bom 202 : 86 Ind Gas 883, Ragha- 
vendra Guru Rao v. Mahipat Krishna. 

(1881) 5 Bom 647 (652) ; ft Ind dur 139, H ajariinal v, Krishna Rao. 

(1886) 12 Cal 330 (333), Krishto Kishori v. Radha Roinan Munshi. 

(1932) AIR 1932 Lah 419 (420) ; 138 Ind Gas 305 : 13 Lah 817, Nur Din V. 
Allah Ditta. 

(1892) 1892 Pun Re No. 136, Abdul Samad v. Indar Kishorc Singh, 

[But fee (1878) 1878 Pun Re No. 30, Suja v. Phaiwan.] 

4. (1925) A I R 1925 Bom 244 (246) : 49^Bom 202 ; 86 Ind Gas 883. 
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S* Starting point. — As seen already, the Article contem- 
plates suits by sureties to recover indemnity from the principal 
debtors. The cause of action for such suits arises only when the 
plaintiff has suffered actual loss. In other words, it is the loss which 
the surety has sustained by the default of the principal debtor which 
entitles the surety to sue the principal debtor for reimbursement} 
Time is accordingly made to run under this Article from the date 
^vlieri the surety pays the creditor. “ 

A surety has, even before making payment to the creditor, certain 
remedies against the principal debtor, other than the recovery of 
tlie indemnity. (See Notes to Article 83 infra.) Suits to enforce 
such remedies are not governed by this Article. 

The word “pays” in the third column of this Article has the 
same meaning as it has under Section 145 of the Contract Act.^^ 
Under that Section “payment” means a jjayment in money or a 
transfer of ])roperty and not the mere incurring of a pecuniary 
obligation in the shape of a bond or a x)romissory note or an acknow- 
ledgment of liability,^' or in the shape of suffering a decree to be 
]}assed.^ It has been held in the undermentioned cases*' tiiat the 
oecution of a mortgage may be a payment inasmuch as it is a 
transfer of ju'operty. 

Where money is deposited by the surety into Court to the credit 
of the creditor, the date of payment for the purpose of this Article 
is the date of the deposit, and not the date when the creditor 


Note 5 

L (1903) 2G Mad 322 (327), Ihitty Narayanmnur iky Iyer v. Marimuthu Pillai. 
(1925) AIR 1925 Born 244 (246) : 49 Bom 202 : 86 Ind Gas 883, Haghavendra 
(riirurao v. Mahipat Krishna. 

[See (1918) AIR 1918 Low Bur 115 (115) : 39 Iiid Gas 432, SIme Zan 
U V. Shwe Fru.] 

2. (1920) AIR 1920 Upp Bur 21 (24) : 60 Ind Gas 23 : 3 Upp Bur Ru] 261, 

Yinlce Snpaya v. Maung Kin. 

(1864) 1864 Suth W R 57 (58), Itoy Hurree Kishen v. Ranee Ashmedh 
Koonwar. 

3 . (1919) AIR 1919 Nag 126 (127) : 50 Ind Gas 611 : 15 Nag L R 78, Anioar^ 

khan v. Gulani Kasam. 

(1926) AIR 1926 Nag 429 (431) ; 97 Ind Gas 185, Vinayakrao v. Shripatliao. 

4. (1930) AIR 1930 Lah 812 (813) : 127 Ind Gas 714, Jawala Singh v. Mi. Raj 

Kaitr. 

(1924) AIR 1924 Lah 657 (659) : 76 Ind Gas 759, Kur Sainand Khan v. 
Fajja. 

See also the cases cited in Foot-Notes (2) and (3). 

[But see (1866) 1866 Puii Rc No, 72, Kunhya v, Molka. (Where 
the plaintiff sued to recover from the defendant the jDricc of a 
horse sold to defendant on his security, held that the period of 
limitation commenced from the date of the sale — Submitted 
wrong.)] 

5. (1919) AIR 1919 Nag 126 (127) : 15 Nag L R 78 : 60 Ind Gas 611, Anwar^ 

khan v. Gularn Kasam. 

6. (1926) AIR 1926 Nag 429 (431) : 97 Ind Cas 185, Vinayakrao v. Shripat 

Bao. (Suit on contract of indemnity.) 

(1919) AIR 1919 All 279 (280) ; 41 All 395 : 51 Ind Cas 158, Chiranji Lai 7. 
Naraini. (Do.) 


Article 81 
Notes 
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Aptiole 81 actually withdraws the money from Court/ But where at the time 
Notes of the deposit the creditor is not entitled to draw the amount out of 

8—6 Court, the date of xmyment for the purpose of this Article would not 

be tiiG date of deposit but the date when the creditor becomes entitled 
to withdraw it.^ 

Where the surety has had to make payments at several times, 
his right to reimbtirsomont arises as often as he is so comiielled to 
make the jiayment and time runs as to each such i)ayment from the 
time when it is made.^ 

6. Sureties in respect of mortgage debts. — A borrows money 
from B and executes a mortgage of his x)ro])orties in his favour. C 
stands surety for the payment of such debt by A. A fails to pay and 
B therGUi.)on recovers the amount from G. Now C has two remedies 
against A: 1. A right to enforce the j^romise to indemnify implied 
by virtue of Section 145 of the Contract Act, A suit to enforce this 
right is governed by this Article and must be brought within three 
years from the date when the surety paid the creditor.^ 2. A right 
to stand in the shoes of the creditor under S. 140 of the Contract 
Act and enforce the mortgage itself against A, But, as has been 
seen in Note 1 ante, this right is not governed by this Article at all. 
Tlie suit to enforce the mortgage sliould be brought within twelve 
years of the cause of action under the 'mortgage under Article 132 
of the Limitation Act and not 12 years from the date of payment.^ 


Article 82 82 . By a j Three years. jWhen the surety 

surety against a' 1 pays anything in 

co-surety. excess of his own 

share. 

^ Act of 1877, Article 82, 

Siuiie as above. 

Act of 1871, Article 83. 

Same as aliovc, except that, for the word ‘surety’ in the present Article, 
there was the word ‘plaintiff’ in the third column. 

Act of 1859. 

No corresponding 

7. (1920) AIR 19-20 Upp Bur 21 (24) : 60 Ind Gas 23 : 3 GTpp Bur Rul 261, 
Yinkc Snvaya v. Maung Kin, 

S. (1925) AIR 1925 All 164 (164) ': 82 Ind Gas 1011, Mohamed Nagi v. Hargu 
Lai. 

9, (1840) 9 L J (N S) Ex 263 (268) : 6 M & W 153 : 55 R R 547 : 4 Jur 250 : 
151 E R 361, Davies v. Huviphreys. 

(1920) AIR 1920 Upp Bur 21 (24) : 60 Ind Gas 23 : 3 GTpp Bur Rul 261, 
Yinke Supaya v. Maimg Kin. 

Note 6 

1. (1920) AIR 1920 Upp Bur 21 (23) : 60 Ind Gas 23 : 3 Upp Bur Rul 26L 

Ymke Siipaya v. Maung Kin. 

2. (1919) AIR 1919 All 56 (59) : 42 All 70 : 52 Ind Gas 684, Barakaiimssa 

Begavi v. Mahhoob Ali Mian. 

(1903) 26 Mad 686 (715) ; 13 Mad L Jour 83 (F B), Rajah of Vizianagram v. 
Rajah Setrucherla Somase^chararaz, 
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Article 82 
Note 1 


1. Right of contribution between co-sureties. — Section 146 
of tlie Contract Act provides that co-sureties for the same del^t or 
duty are liable, as between themselves, to contribute equally towards 
tliG debt, and Section 147 provides that co-sureties who are bound 
in ditlorent sums are liable to pay equally as far as the limits of their 
respective obligations permit. 

This right of contribution amongst sureties is not founded on 
contract, hut is the result of a general equity on the ground of 
equality of burden and benefit.^ “The true exjdanation of this 
]ight between co- sureties seems to l)e that it is founded upon tlie 
consideration that, in equity, the remedies of tlie creditor against 
the several sureties should have been so a]>pliod as to apportion tlie 
burden ratcahly ; and if they have been ap})liod otherwise, the Court 
will, by laying hold of the remedies of the creditor or otherwise, 
interfere directly between tlie co-sureties to correct the inequity.”^ 
It follows that a surety lias no right of contribution until he has 
paid a larger sum than his ])ro])ortion of the debt then actually due 
to tlie creditor.^ A surety, who has iiaid the creditor a sum which is 
kss than his share of the debt due, cannot recover any contriliution 
from his co-sureties. The reason is that otherwise a multiplicity of 
suits and great inconveniences may follow, if each surety is allowed 
to sue tlio others for a ratealdo jirojiortion of what ho has paid the 
instant lie lias paid any part of the dcVit.^' Where, however, tlio 
|)ayinont by one surety of what would have been no more than his 
own share is accepted in satisfaction of the whole delit, the result 
will ho as if the surety has paid the whole debt liimself and conso- 
ciueutly in excess of liis own share. Ho will consequently lie entitled 
to claim contribution from his co-sureties.'* 

The iiayment referred to may he either voluntary or made for 
the purpose of avoiding coercive process against the pi'oporty of the 
surety. It will amount to a payment ove?i if he suffered his property 
to bo seized under process of law for the purpose of the amount 

Article 82 — Note 1 

1. (1787) 1 R R 41 (43, 44, 45) : 1 Cox 318, During v. Earl of WincJiclu^.a , 

[See also (1915) AIR 1915 Cal 334 (330) : 27 Ind Cas 22. Mafungmi 
Dehi V. Brojeswar. 

(1926) AIR 1926 Cal 657 (658, 659) : 94 Iiid Cas 159, Hcgisicrcd 
Jessore Loan Co. Ltd v. Go-pal Hari Ghose ChoudJiury.] 

2. Rowlett — Principal and Surety, 2nd Edition, Page 222. 

See Rowlett— Principal and Surety, 2nd Edition, Pages 237, 238. 

(1869) 1 N W P H C R 100 (101), M. Constantine v. W. Drew. 

4. (1840) 55 R B 547 (559, 560) : 6 M & W 153 ; 9 L J (N S) Ex 263 : 4 Jur 250 : 

151 E B 361, Davies v. Humphreys. 

5. Rowlett — Principal and Surety, 2nd Edition, Page 238. 


Synopsis 

1. Right of contribution between co-sureties. 

2. Bights of surety against oo-surety before payment. 
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Article 82 being realized from its income or sale.^ But, as has been seen in 

Notes Note 5 to Article 81 ante, the payment must be actual payment in 

1 — 2 money or transfer of proi)erty and not the mere undertaking of a 

j)ecuniary obligation such as the execution of a promissory note or 
bond in discharge of the surety’s liability.' 

Since the cause of action arises only on payment of more than 
his share, a surety’s suit for contribution will not be affected by the 
fact that his right to obtain reimbursement from the principal debtor 
himself has become barred. 

When a surety makes payments in excess of his share, he has, 
in respect of each such payment, a right of suit for contribution.^ 
A surety must, in his suit for contril)ution, include the whole of the 
claim for contribution in resi)ect of all the payments made prior 
to the date of suit.^ 

2. Rights of surety against co-surety before payment. — 

Where a surety does not make any i)ayment to the creditor, ho has, 
as has been seen already, no right to claim that he should be paid 
any contribution.^ But where a judgment has been passed against 
him or he is threatened by the creditor with an action for more tlian 
his share of the debt due, he has a right in equity to bring an action 
against the co-sureties and the creditor, and obtain an order upon 
the co-sureties to pay their i)roportions to the creditor. Where the 
creditor is not a party to the action, he may obtain a ju'ospective 
order directing tlie co-surety, U])on payment by the surety of his 
own share, to indemnify the latter against further liability,^ A suit 
of the class above referred to is not one contemplated by this Article. 

See also Notes to Article 83. 


G. (1921) AIR 1921 Cal 81-1 (815) : 57 liicl Cas BS4, Gopenath v. Chandra 
Nath. 

(1903) 2G Mad GHG (G93) : 13 Mad L Jour 83 (F 13), Rajah of Vizianagram 
V. Uajah Setrucherla Somasekhararaz. 

7. (1903) 2(5 Mad 322 (328), PiUti N arayananiurthy Iyer v. Marwmtlm 

Pillai. 

(191G) A 1 R 1916 Oudh 177 (179) : 35 Ind Cas 439 : 19 Oudh Cas 44, 
J agannath Kuar v. Shea Singh. 

(1924) A I H 1924 P C 192 (194) : 4 Rang 48 : 86 Ind Cas 259 (P C), 
Veerap 2 )a Chetiy v. Arunachallam Chetty. 

8. (1903) 26 Mad 686 (717) : 13 Mad L Jour 83 (F B), Rajah of Vizianagram v. 

Rajah Setriicherla Somasekararnz . 

9. (1903) 26 Mad 686 (717) : 13 Mad L Jour 83 (F B), Rajah of Vizianagram v. 

Rajah Setrucherla Somaselcararaz. 

(1910) 5 Ind Cas 440 (442) : 13 Oudh Cas 23, Dehi Sahai v. Oouri Shankar 
Sahai. 

(1840) 151 E R 361 (367) : 6 M & W 153 ; 9 L J (N s) Ex 263 : 4 Jur 250 : 
55 It R 547, Davies v. 11 umphreys. (Quoted in 26 Mad 686 at page 
716.) 

Note 2 

1. See also (1872) 11 Beiig L R 70 (84) : 19 Suth W R 24, Bam Pershad Singh 

V. Neerhhoy Singh. 

2. (1893) L R 2 Ch 514 (529): 41 W R (Eng) Digest 193 (194) : 3 R 610 : 68 L T' 

753, Wolmershaiisen v. Gullick. 
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83.* Upon any Three years. When the plain- 
other 'contract to tiff is actually 

indemnify. damnified. 

Synopsis 

1. Scope of the Article. 

2. Section does not apply to suits for indemnity not based 

on contract. 

3. Suit to enforce obligation under Sections 69 and 70 of 

the Contract Act. 

4. Suit by agent against principal to enforce obligation 

under Section 222 of the Contract Act. 

5. Suit on registered contracts of indemnity. 

6. Suit to enforce indemnity charged on immovable property. 

7. Suit by vendor against vendee. 

8. Suit by assignor against assignee of lease. 

9. Suit by surety against principal debtor for money paid 

to co-surety. 

10. Suit by creditor against surety. 

11. Suits between joint promisors for contribution. 

12. Starting point. 

13. Remedy of plaintiff before payment. 

14. Claim to indemnity, when can be set off. 

15. Covenant in an award. 

Other Topics 

Ariicle 116 and this Article ... See Note 5 ; Note 7, Pts. 5, 7 and Foot-Note (5) 
Oontract of indemnity may he express or implied ... See Note 2, Pt. 2 

Contract of indemnity — When plaintifi damnified by breach — Instances ... 

See Note 12, Pts. 5 to 10 

Iridcmnifier can be sued even before actual damage is caused ... See Note 13 
Merc covenant for title or for quiet posse.ssion — Not contract of indemnity ,,, 

See Note 7, Pt. G 

Sait by pukka adatia agent against principal ... ... See Note 4 

1. Scope of the Article. — It has been seen in Note 1 to 
Article 81 a^ite, that Article 61 is a general Article applicable to suits 
for the recovery of money paid by the jilaintiff for the defendant, and 
tliat Article 81 is one of a series of particular Articles specifying 
various situations in which money is paid by the plaintiff for the 
defendant. This Article is another of such x^ai'ticular Articles and 
applies to suits upon contracts of indemnity, other than those dealt 

^ Act of 1877, Article 83 and Act of 1871, Article 84. 

Same as above. 

Act of 1859. 

No corresponding provision. 


Article 83 
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Article 83 
Notes 
1—2 


with in prior Articles. Where this special Article applies, the general 
Article will not apply.^ 

2 . Section does not apply to suits for indemnity not 
based on contract. — A “contract of indemnity” is defined by 
Section 124 of the Contract Act as “a contract by which one party 
promises to save the other from loss caused to him by the condnet 
of the promisor himself, or by the conduct of any other person.” 
Section 9 of the same Act provides that “in so far as the proposal or 
acceptance of any promise is made in words, the promise is said to be 
express,'' and that “in so far as such proposal or acceptance is made 
otherwise than in words, the x^romise is said to be implied'' The 
expression “i9 made" shows that under the Contract Act nothing is 
a promise and therefore a contract, unless a proposal or acceptance 
can be said to have, as a fact, been made. Where A promises B in 
express words tliat he will pay him Rs. 500, it is an express promise 
and may be a “contract” within the meaning of the Contract Act. 
Where A requests B to pay money for him to C, it may be inferred 
as a fact that he }.)romises to repay B the sum paid by B to C} 
This is an implied X)romis 0 within the meaning of the Contract Act. 

The word “contract” in this Article must, it is conceived, be 
understood in the same sense in whicli it is useKl in tlie Contract Act. 
A contract of indemnity within this Article may he therefore ex},)ress 
or iiiqdied,^ in the sense in which it is used in the Contract Act. 
A promise which is imidiod only as a matter of laiv or as a legal 
fiction is not a ‘contract’ within the Contract Act and is not a 
contract within tliis Article also. A suit for indemnity which is based 
noton any promise actiiallij made hut on a “promise” irnidied in 
laiv, is not one on a ‘contract’ of indemnity and is not governed by 
this Article.^ 

Thus, where A xmrehased goods wrongfully in the name of B with- 
out B's knowledge and B w^as forced to pay the xnice to the seller, a 

Article 83 — Note 1 

1. (1927) A I R 1927 Lah 231 (232) ; 104 Ind Cas 418, Abdul Kadir v. Imam 
Din . 

[See also (1938) A I R 1938 Lah lOO (198), Firm Haji Mahbuh Baksh 
Bafitiddin v. Abdul Caffar. (Suit on undertaking to indemnify 
—Art. 83 aiqdies.)] 

Note 2 

1. (1SG7) 7 Suth W R 38G (387) : L R Sup Vol G91 (P B), Shahoo v. 

Noorai Mollhh, 

2. (192G) AIR 1920 All 005 (007) : 95 Ind Cas 913, Kedar Nath v. Ear Govind. 

(Aloney left by A with B for payment to C — Money not and 

damagtjs cans(?d.) 

(1912) 10 Ind Cas 73 (75) (Cal), Barn Barai Singh v. Mohendra Prasad 
Sing]}. 

r.Scc ahn (1875) 23 Suth W R 305 (308) : 2 Ind App 131 : 15 Beng L B 
20S : 3 Sutht;r 13G : 3 Sar -177 (P C), Ram Tuhul Singh v. 
Bisheswar Lall Sahoo.] 

3. (1933) A I R 1933 Lah 401 (105) : 147 Ind Gas 57, Des Raj HuJeam Chantl 

V. Lachi Barn. 

(1935) A I R 1035 Ahid 594 (595) : 157 Ind Cas 746, Veetil Karnamn v^^ 
Narayana- Ayyar. 

[See also (1911) 9 Ind Cas 988 (989)(Cal), DeoNarain v. Ram Sadhap 'i 
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suit by B to recover from A the amount which he was compelled to 
pay was held to be governed not by this Article but by Article 61, 
inasmuch as there was no contract between A and B} Similarly, 
where a receiver appointed by the Court to administer the estate of a 
deceased person incurred costs in filing a suit on behalf of the estate, 
iind hied a suit against the heirs to the estate for reinibursement, it 
was held tliat Article 61 and not this Article applied to the case.^ 

3. Suit to enforce obligation under Sections 69 and 70 of 
the Contract Act. — Under the English^Common Law, where one 
person pays money to another under circumstances and upon occa- 
sions which make it just and equitable that it should be re-paid, a 
debt or contract of payment is implied in laiv uritiiout any actual 
agreement to that effect,^ tiie basis of tlie legal fiction lying in the 
fact that unless the obligation was stated as a fictitious contract, 
tliere was no place for it within the rules of Common Law ])leading. 
Drider the Contract Act, sucli an obligation is directly enforceable 
under Sections 69 and 70 of that i\ct without resort to any fiction of 
la w such as that which prevails under the English Common Law. The 
ol)ligation is not a ‘ contract * at all but is only ‘a relation resemb- 
ling that created by a contract.’^ Consequently, a suit to enforce 
such an obligation is not a suit to enforce any contract and is not 
governed by this Article. 

4, Suit by agent against principal to enforce obligation 
under Section 222 of the Contract Act. — Section 222, Contract 
Act, provides that the employer of an agent is bound to indemnify him 
against the consequences of all lawful acts done by such agent in the 
exercise of the autliority conferred upon him. There is a conflict 
of oi)inion as to whether siicli liability to indemnify is a liability on 
:i “ contract to indemify ” within the meaning of this Article. 
According to the High Court of Madras this liability is not one under 
any contract of indemnity and a suit to enforce the same is not 
within tliis Article.^ A contrary view has been taken by tlie High 
Courts of Bombay and Lahore.' According to these Courts tlie contract 

4. (1930) AIR 1933 Lah 104 (40fi) : 147 I. C. 57, Des Ilaj v. Lachi Ram, 
b. (1935) AIR 1935 Mad 594 (595) : 157 Iiid Cas 74G, 

V. Narayana Ayyar. 

Note 3 

1. (1849) 79 R B 023 (620) : 8 C B 541 ; 19 L J C P 130 : 14 Jur 390, Lewis v. 
Gninyhell. 

(1907) 29 All 027 (031) : 1907 All W N 214 : 4 All L Jour 501, Oirraj Singh 
V. Miilchand . 

See the heading to Chapter V of the Contract Act. 

Note 4 

1. (1910) 7 IrulCas 399(399, 400) : 34 Mad ,Kandasamy Pillai x. Ava i/arnbal. 

2. (1932) AIR 1932 Bom 25 (30) : 130 lud Gas 481, Harakchand v. Suniatilnl. 

(1914) AIR 1914 Lah 407 (408) : 1915 Pun Re No. 23 : 20 Ind Gas 415, 

Mangi limn v. Firm of Ramsaran Das Maman Chand, 

(1917) A I E 1917 Lah 22 (23) : 42 lud Gas 72, UUm Singh v. Firm Ram 
Kumuar Ganesh Das. 


Article 83 
Notes 
2—4 
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may be one which is implied or inferred in virfcute of the jural 
relations of the parties. Thus, where a pukka adatia agent entered into 
a contract with a third person, in exercise of the authority conferred 
upon him by the principal, and became liable for the performance of 
such contract, it was held by the High Court of Bombay following 
the view of the Lahore High Court that a suit by the agent against 
the principal for indemnity against the consequences of the acts done 
under the authority of the principal, was one based on a contract of 
indemnity within the meaning of this Article. It is submitted that 
the view of the Lahore and Bombay High Courts is not correct. As 
has been seen in Notes 2 and 3 above, the word ‘contract’ implies a 
real or actual promise whether made in words or inferred from the 
conduct of parties. An obligation imposed ))y law without reference 
to any actual agreement between the parties is not a contract at all, 
though it may arise as a consequence of the agency contract. 

5. Suit on registered contracts of indemnity. — When the 
contract of indemnity is registered, the Article aj)plicable is Article 
116 read with this iVrticle and the period of limitation will be six 
years from the time when the plaintiff is actually damnified.^ 

(1931) AIR 1981 Lah 392 (393) ; 128 Ind Gas 316 : 12 Lah 190, Bhaqwan 
Das V. Mtitsaddi Lai. 

(1929) 115 Ind Gas 767 (767) (Lah), Ganesh Das v. Narsingh Das. 

(1923) AIR 1923 Lah 473 (474) : 73 Ind Gas 143, Devi Sahai liamji Das v. 
Thirath Ham. 

(1921) AIR 1921 Lah 167 (167) : 66 Ind Gas 900, Kadari Pershad v. Har 
Bhagivan. 

(1926) A I R 1926 Lah 152 (153) : 92 Ind Gas 595, Mtinshi Ram v. Bhagtoan 
Das. 

{1927) A I R 1927 Lah 826 (828) : 106 Ind Gas 40, Firm Kir pa Ram 
Lachhman Das v. Firm Savmn Mai. 

(1928) A 1 K 1928 Lah 424 (425) : 112 Ind Gas 719, Bhagat Ram v. Ilarjas 
Mai, 

(1932) AIR 1932 Bom 593 (594) : 140 Ind Gas 624, Babasa v. Hombanna. 
(Commission agent purchasing goods for principal — Refusal of princi- 
pal to accei^t some goods — Re-salo by agent — Damages, suit for — 
Article 85 applied.) 

(1918) A I R 1918 Lah 365 (365) : 46 Ind Gas 541, Sarah Dial Ishardass v. 
Devi Data Mal-Gordhandas, 

Note 5 

1. (1921) A I R 1921 Lah 200 (261) : 2 Lah 31C : 61 lud Cas 431, Abdul Azis 
Khan v. Muhammad Bakhsh. 

(1926) AIR 1926 Nag 4.29 (430) : 97 Ind Cas 185, Vinayak Rao v. Shripatrao. 

(1919) AIR 1919 Mad 757 (757) : 50 Ind Cas 673, V enkatachallam v. 
Krishnasivaniy. 

(1909) 4 Ind Cas 1121 (1121) : 31 Mad 452, Srinivasa Raghava v. Banga- 
swarnif Iyengar. 

(1912) 16 Ind Cas 73 (75) (Cal), Bam Barai Singh v. Mohendra Prosad 

Singh. 

(1936) A i 'r 1936 Mad 055 (656) ; 167 Ind Cas 167, Valiyakath Periyattal 'i ■ 

Govinda Menon. 

[See also (1933) AIR 1933 Lah 109 (111) ; 141 Ind Cas 435 : 14 Lah 
380, Gulzari Mai v. Maghi Mai. {Quoire.)] 

[But see (1918) AIR 1918 Mad 1135 (1135) : 38 Ind Cas 188, Kali- 
yamvial v, Kolandavela Goundar. (Submitted not correct./] 
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6« Suit to enforce indemnity charged on immovable pro* 

perty. — The Article applies only to suits on personal contracts of 
indemnity and not to cases where the indemnity is charged on 
immovable x^’operty and such charge is sought to be enforced^ 
\]ticle 132 infra will govern such cases. 

7, Suit by vendor against vendee. — Where a part or whole 
of the consideration amount for a sale deed is left in the hands of the 
vendee for the inirpose of x)aying off the debts of the vendor, and the 
vondee fails to i)ay the same as undertaken, the vendor has two 
romedies open to him : 

1. He can sue for damages for broach of the contract committed 
by the vendee in not jiaying the debts as undertaken, the 
measure of damages being the sum undertaken to be paid. It 
is not necessary that the jdaintiff should have suffered any 
actual loss before he can maintain the suit.^ Such a suit is not 
a suit based on any contract of indemnity, and this Article 
does not apply. 

2. He can sue on the imx)lied contract of indeynnity that arises in 
such cases." This Article will apply to such suits and time will 
run only from the date when the plaintiff is actually damnified. 
See Note 12 infra. 

Where A sells ])ropei’ty to B S7ihject to incumhrayices, there is an 
imidied contract of indemnity by B in favour of A against such 

Note 6 

1. (1034) A I R 1934 Mad 1 (7) : 57 Mad 218 : 149 Tiid Cas 379, Eania Baya- 

nirngar v. Venkatalingavi Nayanivi Bahadyir. 

(1921) A I R 1921 Mad 514 (516) : GG Ind Cas 554, liamasivaniy Iyengar v. 
Kuppusaviy Iyer. 

(1933) A I R 1933 Lah 109 (110) : 141 Ind Cas 435 : 14 Lah 3S0, Gnlsari 
Mai V. MagJii Mai. 

Note 7 

]. (1900) 23 Mad 441 (444), Dorasinga Tevar v. Arunaclialarn Cketti. 

(1912) 14. Ind Cas 244 (245) : 34 All 429, Baghuhar Ilai v. Jaij Bai. 

(1911) 12 Ind Cas 353 (355) : 36 Mad 348, Baghimathachariar v. Sadagopa- 
cliariar. (In this case the vendor had Ixdore suit jjaid the debts and 
the suit was for the return of the })urchase money.) 

(1933) AIR 1933 All 38G (388) : 55 All 490 : 143 Ind Cas 821, Unkar Singh 
V. Kashi Prasad. 

(193G) AIR 193G All 870 (872) : IGG Ind Cas 908, Barnchander v. Bain^ 
chander. 

2. (1933) AIR 1933 All 386 (388) : 55 All 490 : 143 Ind Cas 821, Unkar Singh 

V. Kashi Prasad. 

(1911) 12 Ind Cas 353 (354) : 3G Alad 348, Baghunathachariar v. Sadagopa- 
chariar. 

(1935) AIR 1935 All 463 (4G4) : 154 Iiid Cas 305, Abdul Wahid Khan v. 
Sher Mohamed Khan. 

(1931) AIR 1931 Pat 271 (273) : 132 Ind Cas 104 : 10 Pat 451, Ml. Baf 
ban si Kuer v. Bishzmdeo. 

(1926) AIR 1926 All 605 (606) : 95 Ind Cas 913, Kedar Nath v. Har Govind. 
(Per Kanhaya Lai, J. Ashworth, J. held that no contract of indem- 
nity arose in such a case — This, iti.s submitted, is not correct in view 
of the Privy Council decision in 36 lud Ax)p 203 (208).) 

(1912) 16 Ind Cas 73 (74) (Cal), Bavi Barai Singh v. Mchendrc Prasad 
Smgh. 


Aptiole 83. 
Notes 
6—7 


Lim. 85 
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APtiole 63 incumbrances.'* In IzsaP^un-nisa Begam v. Kunwar Pertah Singh,^ 
Note 7 their Lordshix^s of the Privy Council observed as follows : 

'‘On the sale of property subject to incumbrances the vendor 
gets the i)rice of his interest, whatever it may be, whether the price 
be settled by x>rivate bargain or determined by luiblic coinx)Gtition 
together ivith an indemnity against the incumbrances affecting the 
land. The contract of indemnity may be express or imxiliod. If the 
purchaser covenants with the vendor to i)ay the incumbrances, it is 
still nothing more than a contract of indemnity.” 

Where money is left in the hands of the vendee to pv^y off the 
vendor’s debts and there is also an express contract of indemnity 
against loss caused by the failure to pay, the Article ai)plicable to 
enforce such a covenant is clearly this Article, and if tlie contract is 
registered, Article 116 read with this Article.^ 

A mere covenant for title or for quiet xiossossion, whether ex})rGSS 
or implied, is not a contract of indemnity and Article 83 does not 
apply to suits for breaches of such covenants.^ Where, however, there 
is an express covenant for such indemnity against loss of title or 
possession, a suit on such covenant will be governed by this Article, 
and if the contract is registered, l:)y Article 1 16 read with this Article.^ 

(1918) A 1 R 1918 Mad 1135 (113(>) : 38 Ind Gas 188, Kalujaminal v. Kolan^ 
dnmla Goundar. 

(1923) A I R 1923 Mad 492 (494) : 74 Ind Gas 209, Vankatanarayanaiali v, 
Suhranianiya Iyer . 

(1936) AIR 1936 All 870 (873) : 166 I. G. 908, Pamchander v. Bamchander. 

(1938) AIR 1938 All 297 (299) (F B), Tilak Rani v. Surat Singh. (Vendee 
undertaking to x>ay off mortgage debt not doing so — Vendor losing 
projxjrfcy — Limitation for suit for damages against vendee runs from 
date of such loss and not from date of sale.) 

3. (1909) 36 Ind App 203 (208) : 31 All 583 : 3 Ind Gas 798 (R G), Izzai-un^nisa 

Begam v. Kiimvar Periah Singh. 

(1934) A I K 1934 Mad 1 (4) : 57 Mad 218 : 149 Ind Gas 379, Rarna Baya- 
ninigar v. Venkatalingani. 

Sec also the cases cited in Foot-Note (2) above. 

[See alw (1936) A I R 1930 All 870 (873) : 166 Ind Gas 908, Ram- 
chander v. Ramchander.] 

4. (1909) 36 Ind App 203 (208) : 31 All 583 : 8 Ind Gas 793 (P G). 

5. (1933) AIR1933 Lah 109 (111): 141 LG. 435 : 14 Lah 380, Giilzariw.Maghi. 

(1933) A I R 1933 Lah 793 (795) : 144 Ind Gas 362 : 14 Lah 646, Abdul 

Qadir v. Mt. Bilas Kaur, 

(1926) AIR 1926 Nag 429 (430) : 97 I. C. 185, Vinayak Rao v, Shripatrao. 

(1912) 16 Ind Gas 73 (74) (Gal), Ram Barai Singh v. MohendraProsad Singh. 

In the follorring cases Article 83 was applied, wo reference being made to 

Article 116 

(1926) A I R 1926 All 605 (607) : 95 Ind Gas 913, Kedar Nath v. Hat Govind. 

(1035) AIR 1935 All 463 (464) : 154 Ind Gas 305, Abdul Wahid Khanv. 
Sher Muhammad Khaoi. 

(1933) AIR 1933 All 386 (388) : 143 Ind Gas 821 : 55 All 490, Unkar Siivgh 
V. Kashi Prasad. 

In the following case Article 116 u>as held not to apply but only Article SB: 

(1918) AIR 1918 Alad 1135 (1136) : 38 I. G. 188, Kaliammal v. Kolandamla^ 

6. (1902) 26 Bom 750 (754) : 4 Bom L R 571, Tulsiram v. Murlidhar. 

7. (1919) AIR 1919 Mad 849 (850) : 47 Ind Gas 924, Venkataramayya v. 

brahman. 
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8. Suit by as8i||nor against assignee of lease.-~Wheie A, a Article 83 

lessee, assigns his lease to B, there is an implied promise on the part Notes 

of B to indemnify A in res 2 )ect of the covenants in the lease. This 8 — 12 

Article will, therefore, ai) 2 )ly to the suit by A based on such obligation, 
and limitation commences to run not from the date of breach of 
ooveriant by the assignee, but only when the assignor was damnified.^ 

9. Suit by surety against principal debtor for money paid 
to co-surety. — See Note 3 to Article 81, ante. 

10. Suit by creditor against surety. — Article 81 ante deals 
with suits by a stirety against the piificipal debtor. Article 82 deals 
with suits by a surety against cosureties. There is no specific Article 
lor a suit by the creditor against a surety. Such a suit is one based on 
a contract of guarantee and not of indemnity and is not within this 
Article. Article 65 may, liowever, ai)])ly to such a case : see Notes to 
Article 65 ante. 

11. Suits between joint promisors for contribution. — 

Where A and B execute a joint 2 )romissory note in favour of C and 
receive, in moieties, the money advanced thereunder, eacii of them 
must, according to the undermentioned case,^ bo regarded as the 
|)rinci])al debtor in resi)ect of a moiety of the debt and surety for tlic 
otlier in resi)ect of the other moiety, and the right of contribution 
between them dealt with on the ])rinci|)l 0 laid down in Section 145 
of the Contract Act, This view^ was relied on by Oldfield, J., in 
AhraJiam Servai v. llaphael Miithiriyari,'^ Vnit was dissented from 
hy Tyabji, J. in the same case. According to the latter Judge, it is not 
a case of suretyship at all, but merely one of an implied contract 
of indemnity within the meaning of Section 124 of the Contract Act. 

It is submitted that this view is correct and a suit to enforce such 
indemnity w'ould be governed by this Article. See also Note 2 to 
Article 81. 

12. Starting point. — In all contracts of indemnity, it is the 
damage sustained which entitles the indemnified person to sue the 
Indenmifier for reimbursement.^ Time is accordingly made to run 

[See also (1919) AIR 1919 Mad 757 (757) : 50 Ind Cas 673, Venkata- 
chalarn v. Krishnaswami. 

(1909) 4 Ind Cas 1121 (1121) : 31 Mad 452, Srinivasa Eaghava v. 

Eangaswa7?ii Iyengar, 

Note 8 

1. (1880) 5 Cal 811 (817) ; 6 Cal L R 167, Pepin v. Chundcr Seckur Mooherjee. 

Note 11 

1. (1903) 26 Mad 322 (326), Narayanamurthy Iyer v. Marimiithu Pillai. 

2. (1915) A I R 1915 Mad 675 (677, 679) : 27 Ind Cas 337 : 39 Mad 288. 

Note 12 

1. (1903) 26 Mad 322 (327), Narayanamurthy Iyer v. Marimuthu Pillai. 

(1932) AIR 1932 Bom 25 (28, 30) : 136 Ind Gas 481, Ilarakchand v. Sumati- 
lal. (Time runs not from the date when the jdaintiS presented the bill 
or account to the defendant, but from the date when the plaintiff 
became actually out of pocket by payment.) 
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irticle 83 under tliis Article from the date when the plaintiff is actually 

Notd 42 damnified. A i)erson cannot be said to be ‘damnified’ before he has 

^ been deprived of anything. A remote chance of being deprived of some. 

thing will not entitle him to realise damages from his indernnifier.^^*^ 
The question, whether the plaintiff is damnified by reason of the 
breach of the contract of indemnity, depends also upon the nature of 
the indemnity given in each particular case. 

1. Where the contract is to indemnify the plaintiff against any 

imyments whicli he may be compelled to mjlke, the plaintiff 
must have actually made a payment before he can claim 
reimbursement. A “payment” means a payment in money or 
a transfer of a property and not the incurring of a pecuniary 
obligation in the shape of a bond or promissory note or acknow- 
ledgment of liability,^ or in the shape of suffering a judgment 
to be passed.'"^ The execution of a mortgage is a transfer of 
property and is a “payment” for this purpose.** The payment 
must, however, not be a gratuitom one.^ 

2. Where the contract is to indemnify the jdaintiff against loss 

of title of the plaintiff in respect of property sold to him by 
the defendant, the plaintiff will be damnified when a decree 
is passed against liirn negativing his title. ^ 

3. Where the contract is to indemnify the plaintiff against loss 

of possession of pro])erties sold to him, the plaintiff will be 
“actually damnified” only when he is actually dispossessed of 
such property.^ 

(1935) A I R 1935 Lah 974 (975) : 159 Incl Cas 853, Shiam Sundar v. 

Cliandu LnJ. 

(1924) AIR 1924 P C 192 (194) : 4 Rang 48 : SO Ind Cas 259 (P C), Veeraiyya 
Chelty V. Arnnachnllani Clietty. 

(1920) A I R 1920 IMad 615 (G18) : 57’lnd Cas 982, Seetamma v. Narayana^ 
7mirthy. 

See also Note 5 to Article 81 anie. 

la (1935) A I R 1935 Lah 974 (975): 159 I. G. Shiaw Sundnr w Chaiidu LaL 

2. See the cases cited in Foot-Note (4) of Note 5 to Artiedoi 81 ante. 

[Sec also (1936) A I R 1936 Mad 334 (335) ; 163 Ind Cas 177, Rangappa 
V. Venkatasajiiy. (F^xocntion of promissory note is not pay- 
ment, so far as third parties are concerMod.)] 

3. Sec the cases cited in Foot-Note (5) of Note 5 to Article 81 ante. 

[See also (1933) AIR 1933 I.ah 404 (406) ; 147 Ind Cas 57, Des Eaj 
Ilnkavi (Aland v. Lachi Ram. (There was no contract in this 
case for indeinnitv-)] 

[See however (1912) is’lnd Cas 979 (981) : 15 Oiidh Cas 25, Tajam- 
mnl Husain v. Rannalc Alt. (Where time was held to run from 
the date of the decree, payment had been made in this case, 
but when it was so made does not ap[)ear.)] 

4. See the cases cited in Foot-Note (6) of Note 5 to Article 81 a^ite. 

5. (1933) AIR 1933 All 386 (388) : 143 Ind Cas 821 : 55 All 490, TInkar Singh 

V. Kashi Rrasnd. 

6. (1919) AIR 1919 Mad 757 (757) : 50 Ind Cas 673, Venhatachallam Pillai v. 

Krishnaswaniy Pafhan. 

(1919) AIR 1919 T\Iad 849 (850) : 47 Ind Cas 924, Venkataramaya v. Bam- 
hrahman. 

1. (1932) AIR 1932 Bom 36 (39) : 55 Bom 565 : 134 Ind Cm 1157 , Baianbair. 
Ghashiram Gayigahishcn. 
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4. Where the contract was to indemnify the plaintiff against 

“any act done by defendants with respect to certain mortgage 
documents on the property sold to plaintiff”' and the defendants 
left the said documents with third x)ersons thereby lessening 
the value of the proi)erty xmrchased by the plaintiffs, who had 
therefore to spend money and recover the documents, it was 
held that the plaintiffs suffered damage when they so spent the 
irioney.^ 

5. It has l)een seen in Note 3 ante that the obligation of the 

])rincipal to indemnify the agent under Sec. 222 of the Contract 
Act is, according to the High Courts of Bombay^ and Laliore,^^ 
one based on an implied contract of indemnity, a suit to 
enforce which is governed by this x\rticle. According to these 
Courts, therefore, time will run under this Article when the 
agent actually makes a payment on the principal’s behalf. 
Thus, where A, a commission agent, jmrchases i)ro])orty on 
behalf of B, and pays the xuirchase money from his own x)ocket, 
l)ut on finding subsequently that B does not pay the amount, 
re.-SGlls the proiierty at a loss, and then sues B foi’ the loss 
caused to him by the transaction, time will run from the date 
on which he made the pay7ncnt and not from the date on 
which ho re-sold the i)roperty at a loss.^^ 

13. Remedy of plaintiff before payment. — The person 
indemnified in a contract to indemnify has, even before he is actually 
damnified, another remedy open to him, namely to sue the indemni- 
lier to have his right of indemnity declared and enforced by an order 
on the indemnifier to pay off* the debt if the rights wore disputed or 
the obligation neglected,^ or to jdace him in a ])osition to meet the 

(1927) AIR 1927 Lah 570 (571) : 106 Ind Cas 804 : 9 Lah 191, Mt. Gopal 
Dai V. Dhanna Mai. 

(1911) 10 Iiid Cas 486 (487) (Cal), Sukmoy Sarlcai' v, Shashi Bhuslum. 

(1923) A I R 1923 Mad 492 (494) : 74 Ind Cas 209, Venkatayiaryanaiah v, 
Suhraviayiia Iyer, 

(1917) AIR 1917 Mad 874 (876) : 35 Ind Cas 789, Bhawani v. Anantha. 

8. (1922) AIR 1922 P C 187 (192) : 49 Cal 203 : 48 Ind App 335 : 74 Ind Cas 

660 (P C), Sachindra Nath Boy v. Maharaj Bahadur Singh. 

9. (1932) AIR 1932 Bom 25 (30) : 136 Ind Cas 481, Harakchand Tarachand v. 

Sumati Lai Chunilal. 

9a. (1928) A I R 1928 Lah 424 (425) : 112 Ind Cas 719, Bhagat Bam v. Harjas 
Mai Mehr Chand. 

(1929) 115 Ind Cas 767 (767) (Lah), Ganesh Das v. Narasingh Das. 

(1926) AIR 1926 Lah 152 (153) : 92 Ind Cas 595, Mimshi Barn v. Bhagwan- 
das. 

10. (1921) AIR 1921 Lah 167 (168) : 66 Ind Cas 900, Kadari Fershad v. Ear 
Bhagioan. 

(1923) AIR 1923 Lah 473 (475) : 73 Ind Cas 143, Devi Sahai Baniji Das v. 
Thirath Ham. 

(1927) AIR 1927 Lah 826 (827) : 106 Ind Cas 40, Kirya Bam Bachman Das 
V. Saioan Mai Gopi Chand. 

Note 13 

1. (1924) AIR 1924 P C 192 (194) : 4 Bang 48 : 86 Ind Cas 259 (P C), Feemppa 

Chetly V. Arunachalam Chetty. 


Article 33 
Notes 
12—13 
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Apticld 88 liability that may hereafter he cast upon him.^ In Bichardson 

Notes Buckley, L.J., observed : “Indemnity is not necessarily given by 

13 — 15 repayment after payment. Indemnity requires that the party to 

be indemnified shall never he called upon to pay . . . . ” The kind of 
“anticipatory’' form of action referred to above will not be premature 
on the ground that the plaintifi* had not suffered actual damage.'* 
Thus, where A purchases property subject to a charge existing against 
that and other properties of A is under an obligation to indemnify 
B against the incumbrance and this can be enforced even before 
payment by B, by selling the properties purchased by A and paying 
off the incumbrance from out of the jn’oceeds thereof.^’ But the cause 
of action in such cases is different from a right to be indemnified 
after the jdaintiff has suffered actual loss.® 

14. Claim to indemnity, when can be set off. — A plea of 
a set-off in respect of a claim for indemnity is a plea of equitable 
set-off*. Such can be made only when on the date of the S2iit it is 
not barred by limitation. (See Note 6 to Order 8 Rule 6 in the Authors’ 
Civil Procedure Code.) Thus, in a suit for recovery of price of goods 
supplied to the defendant under a contract for the supply of the 
same at stated times, such contract contained a clause whereby the 
plaintiff undertook to indemnify the defendant against losses caused 
by his failure to supply at the stated times, and the defendant pleaded 
a claim for indemnity as a set-off and it was found that the claim was 
not barred on the date of the suit, though three years had elapsed on 
the date of 2 oriUen statement from date of his actual loss, it was held 
that the claim to set off could be validly set up.^ 

15. Covenant in an award. — A covenant for indemnity in 
favour of a party to an award enures for tlie benefit of all persons 
claiming under him,’ 


(1920) A I R 1920 Mud 597 (599) : 92 Ind (jas 715, Chettiar v. 

Kolaiidaivelu C hettyar . 

(1912) 14 Ind Cas 244. (246i : All 429, Raghubar Rai v. Jatj Rai. 

2. (1899) 20 Cal 241 (245), Kumar Nath Bhuttacharjec v. N. K, Blmttacharjee. 

(.11 Cal 221, Followed.) 

3. (1911) 80 L 1 K B 1232 (1239) : LR 2 K B 705 : 105 L T 226 : 18 Mansou 327. 

4. (1934) A I R 1934 Mad 1 (5) : 57 Mad 218 : 149 Ind Cas 379, Ra^na Raya^ 

nirngar v. Vcnkatalingam, 

5. (1934) AIR 1934 Mad 1 (5) : 57 Mad 2 IS : 149 Ind Cas 379, Rama Raya- 

nirngar v, Venhataliyigani. 

G. (1899) 20 Cal 241 (245), Kumar Nath Blmttacharjee v. N. K. Bhuttacharjee, 

Note 14 

1. (1885) 7 All 284 (287) ; 1885 All W N 40, Pragi Lai v. Maxwell. 

Note 15 

1. (1920) A I B 1920 Mad 615 (017) : 57 Ind Cas 982, Seetanna v. NarayaM- 
murthy. 
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84 . By an Three years. jThe date of the ter- 
attorney or vakil minationof the 

for his costs of a suit or business, or 


suit or a particu- 
lar business, there 
being no express 
agreement as to 
the time when 
such costs are to 
be paid. 


(where the attor 
ney or vakil pro- 
perly discontinues 
the suit or busi 
ness) the date of 
such discontinu- 
ance. 


Synopsis 


1. Legislative changes. 

2. Suit by attorney or vakil. 

3. “Suit or a particular business.’’ 

4. Application for costs by attorney or vakil. 

5. Costs. 

6. Lien for costs can be pleaded in defence. 

7. Starting point. 

Other Topics 

Articlo not applicable to legal practitioners other than attornevs and vakils ... 

See Note 2, Pt. 1 

Article not applicable to suits bv attorney or vakil againvSt opposite partv 

See Note 2, Ft. 2 

“lousiness” must bo a continuous one ... ... See Note 3, Ft. 2 

Revocation of authority before, completion of .suit Starting point 

See Note 7, Ft. 5 

Sait — When tenninates ... ... ... See Note 7, Fts. 1, 2 


Article 84 


1. Legislative changes. — Under the Act 14 of 1859, suits of 
ilio nature specified in this Article were treated as suits for x>ric 0 
of work done, for which the cause of action accrued only on the 
completion of tlie work, or the termination of the suit in which tlio 
vakil or attorney was engaged. In the absence of an ongageznent or 
contract in writing that the costs or fees were to be paid before the 
completion of the work, limitation commenced to run under Section 1 
clause 10 of the Act of 1859 from the date of the decision of the suit 
in respect of which costs wore claimed,^ 

Act of 1877, Article 84. 

Same as above. 

Act of 1871, Article 85. 

Same as above, except that the words “the date of” before the w ord 
termination” in the third column of the present Article are new. 

Act of 1859. 

No corresponding provision; see also Note 1, Legislative changes. 

Article 84 — Note i 

1. (1864) 1864 Suth W E 68 (69), Rajah Perladh Sen Bahadoor v.Runjeet Boy. 
{mi) 6 Mad H C E 265 (266), Buckapatanam Thathaeharlu v. Kajaviiya. 
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Article 84 
Notes 
1—3 


Act 9 of 1871 first introduced this Article, and it also provided 
a general Article (now Article 56) for suits for “price of work done 
by the plaintiff.” 

Act 15 of 1877 prefixed the words the ''date of" before the words 
“the termination of suit” &c in the third column of Article 85 of 
the Act of 1871, and thus made the starting point clearer and more 
definite; the present Article is a mere re-enactment of Article 84 of 
the Act of 1877. 

2. Suit by attorney or vakil. — This Article applies only to 
suits by attorneys and vakils for their costs. Suits by other classes 
of legal practitioners^ such as advocates, pleaders, mukhtears and 
revenue agents are not governed by this Article. They would seem 
to be governed by Article 56 ante or Article 115 infra. 

The Article will, however, ax)ply only to a suit by an attorney or 
vakil against his client and not against the opposite party. Thus, 
where a consent decree provides that the costs of tlie one party 
should be paid to his attorney by the other party, and the attorney 
sues such other })arty for the costs, the suit is not governed by this 
Article.” The Article will not also apply wdiere there is an express 
agreement as to the time when such costs are to be paid. 

A suit by a vakil for fees and costs, against the President of a 
Taluk Board who had engaged him for a suit is within time, if it is 
brought within three years of the termination of the suit ; Section 225 
of the Madras Local Boards Act (1920) ju’escribing a period of six 
months for a suit against the Taluk Board applies only to cases of 
alleged neglect or default of some oflicer in the execution of an act 
authorized by law, and not to suits by a vakil against the Board for 
his fees.^ 

3, “Suit or a particular business.” — As to the meaning of the 
word suit,” see Notes to Section 2 clause 10 ante, according to which 
the word suit” does not include an appeal or an application. The 
particular business” must, it is conceived, be such business as is 
usually done by attorneys in the course of business, and will not 
include evei-y business entrusted to a person who also hap^pens to be 
an attorney. The drawing up of a conveyance or negotiating a sale 

(ISfiO) 5 Siith W R 297 (297), Kashmath Hoy Choivdry v, Ishur Chundcr 
M ulcer jee. 

(1806) 5 Suth W R S C C Rof 1 (1), Dwarkanath Moifro v. T. J , Kenny. 

(1808) 9 Suth W R 113 (111), Hash Mohun Goswamy v. Issur Chunder 
Mookerjee. 

Note 2 

1. See defiuition hi S. 3 of the Legal Practitioners’ Act, 1879. 

[See also (1903) 25 All 509 (621, 622) : 1903 All W N 104 (F B), 
C. Hass Alston v, Pitamhar Das. (An English or Irish Barrister 
enrolled as an Advocate in a tiigh Court in India can neither 
sue for the recovery of, nor be sued for the return of fees for 
professional services as such fees are mere honoraria.)] 

2. (1932) AIR 1932 Bom 378 (384): 138 Ind Cas 832, Hustomji v. Fazal HaUvni* 

3. (1928) AIR 1928 Mad 981 (982) : 111 Ind Cas 740, Veyikatasuhha Bao v. 

President Taluk Board, Repalli. 
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or purchase of immovable property will fall under the category of 
“business.’' It has also been held in the undermentioned case^ that 
the filing and conduct of an application under Section 24 of Act 15 
of 1859 is a “particular business” within the moaning of this Article. 

The “business” must, however, be a continuous business and if 
there are breaks in it, it will not be “a particular business.”" 

4. Application for costs by attorney or vakil. — ft is only 
to suits by attorneys or vakils for costs that this Article applies. 
An application for costs by an attorney, where such application is 
allowed under the Rules of the High Court, is not governed by this 
Article.^ Such applications are not governed by any Article of the 
Limitation Act, Article 181 being applicable only to applications 
under the Civil Procedure Code, and not under the Rules of the High 
Court, In such cases it is in the discretion of the Court to allow 
or not an apjdication for costs preferred after a length of time. In 
exercising the discretion, the Court is not limited by any analogy of 
this Article, and is not bound to dismiss an application made three 
years after the termination of the suit or business.^ 

Where the question arising in such an application is a complicated 
one and cannot be easily decided in a summary manner in the appli- 
cation, the Court can refer the parties to a separate suit.^ 

5. Costs. — The expression “costs” in this Article is not limited 
to the out-of-pocket expenses incurred by the vakil or attorney but 
includes also the remuneration or fees payable to hirri.^ 

The fees stipulated between the client and the vakil can be 
recovered, without any reference to the Legal Practitioners’ Act, 
Section 27 of which only refers to the fee which is to be paid to tlie 
adversary’s pleader." Where no fee had been settled, the Court will 

Note 3 

1. (1895) 22 Cal 948 (949), WafMm v. Fox, 

2. (1846) 72 R K 433 (439) : L R 9 Q B 744 : 16 L J Q B 72 : 11 Jur 264, 

Phillips V. Broadley, 

Note 4 

1. (1876) 1 Bom 253 (261), Ahha Ilaji Ishviail v. Abba Thara. 

(1908) 32 Bom 1 (7) : 9 Bom L R 50S, WacUa Gandhtj iC Co. v. Purtishotlani. 

(1930) AIR 1930 Cal 651 (652) : 129 Ind Cas 787 (F 13), Mt. Attormayii v. 

Eamesh Chunder. 

(1919) AIR 1919 Cal 345 (346) : 46 Cal 249 : 51 Ind Cas 941, Lahhimoni 

Dassi V. Divijendra Nath. 

(1921) A I R 1921 Cal 67 (70) : 48 Cal 817 ; 66 Ind Cas 209, Narendra Lai 

V. Tarubala Dassi. 

[See also (1931) AIR 1931 Mad 183 (183) : 1931 Cr Cas 287 : 131 Ind 
Cas 158, (Jhulam Mohideen v. Oorner Sahib.] 

2. (1921) AIR 1921 Cal 67 (70) : 48 Cal 817 : 66 Ind Cas 209, Narendra Lai v. 

Tarubala Dassi. (Dissenting from AIR 1919 Cal 345 (346).) 

3. (1930) AIR 1930 Cal 651 (052) : 129 Ind Cas 787 (F B), Mt. Attorniani Dasi 

V. liamcsh Chunder Bose. 

Note S 

1. (1916) AIR 1916 Mad 836 (837) : 29 Ind Cas ’ 763, Maharaja of 

nagram v. Narasinga Bao. 

2. (1916) AIR 1916 Mad 836 (837) : 29 Ind Cas 768, Maharaja of Vizia- 

nagrani v. Narasinga Bao. 


Article 84 
Notes 
8-8 
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Article 84 allow a fair and reasonable remuneration for the work done/"* Section A 
Notes of the Legal Practitioners' Fees Act, 21 of 1926, now provides that 

5 — 7 “if no fee has been settled, a foe computed in accordance with 

the law for the time being in force in regard to the computation of 
the costs to be awarded to a party in respect of the foe of his legal 
practitioner,” will he allowed to the vakil. 

6. Lien for costs can be pleaded in defence. — In a suit by a 
client against his attorney for recovery of the documents and i>aper 3 
relating to his case, the attorney who has a lien on such papers for 
his costs can set up his lien as a defence to the suit notwithstanding 
that his claim for costs would have been barred by limitation.^ 

7. Starting point. — Where the suit relates to the costs of 

the terminus a quo is the termination of the suit. Where it relates 
to the costs of a particular business, tlie terminus a quo is the 
termination of such business. Where the attorney or vakil has 
properly discontinued the suit or business before its termination, 
the terminus a quo will be the date of such discontinuance. 

Termination of the S2iit : 

There is a difference of opinion as to whetlier a suit terminates 
with the judgment pronounced in the case. It was held in the under- 
mentioned cases that a suit can ordinarily be said to terminate when 
there is nothing more to bo done in it except execution.^ A contrary 
view has been held in some cases, ^ namely that where a decree directs 
that the client shall pay certain costs to be taxed, time runs only 
from the time when the allocatur is issued. 

Termination of the business : 

Where the ‘^business” was the prosecution of an application under 
Section 24 of the Act 15 of 1859, it was held that the business 
terminated when the judgment was delivered in the application.^ 
Where a i^etition for which the attorney was engaged resulted in an 
order in favour of the client in 1924, and nothing was done further 
till 1930 when the client instructed his attorney to have his bill of 

3. (1888) 12 Bom 557 (558), Keshav Govind v. Jamsetji Cursetji, 

Note 6 

1. (1889) 38 W R (Eng) 49 (51) ; 42 Oh D 424 : G2 L T 278, Ctirwen v. Milburn, 
[See also (1910) 7 Ind Gas 399 (400) : 34 Mad 167, Kandasarny Pillai 
V. Avaya7nbal.] 

Note 7 

1. (1895) 22 Cal 952ti. (953), Administrator General of Bengal v. Chunder Kant 

Mukherjee, 

(1889) 7 Bom 518 (520) : 8 Ind Jur 144, Balakrishna Paiidurung v. Govind 
Shiva ji. 

2. (1909) 2 Ind Gas 830 (831) : 3G Cal 609, Atul Chandra Ghosh v. Lakshniafi 

Chandra Sen. 

(1930) AIR 1930 Cal 651 (652) : 129 lad Oas 787 (F B), Mt. Attorniani Dasi 
V, llamesh Chunder Bose. (Per Panckridge, J. This judgment was 
reversed on another point.) 

(1884) 7 Mad 1 (2), Narayana v. Champion, 

(1876) 1 Bom 505 (606), Hearn v. Bapu Saju. 

3. (1895) 22 Cq, 1 94.3(950), Watkins y. Fox. 
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costs taxed, it was held that the business continued till the costs Artiole 84 
wore taxed.* Note 7 

Proper discontinuance : 

The starting point will be the date of the termination of suit or 
business only if the attorney is employed uj) to such terniijiation. 

Where, however, his authority is revoked even before completion of 
suit, the cause of action will arise on the date of such revocation ; but 
this will be so only if the revocation is made in the proper manner 
provided by law. Under Order 3 Rule 4 of the Civil Procedure Code, 
the appointment of a pleader can only be determined wdth the leave 
of the Court by a writing signed by the client or the xdeader and filed 
in Court, or until the client or the idoader dies, or until all proceed- 
ings in the suit are ended so far as regards the client. The more 
repudiation of all liability for future costs will not furnisli a starting 
point and the attorney's suit within three years of the termination 
of suit, though after three years from the date of the client’s notice, 
will be in time/’ 

Where an attorney is superseded properly by another and the 
Court orders on such supersession that “the costs due to the (out- 
going) solicitor be taxed by the taxing officer, as between attorney 
and client,” the solicitor is not entitled to wait till the taxation is 
made, and limitation commences to run from the date of his super- 
session and not from the date of the taxation.^ 


85 .* For the Three years. The close of the year 


balance due on a 
mutual, open and 
current account, 
where there have 
been reciprocal 
demands between 
the parties. 


in which the last 
item admitted or 
proved is entered in 
the account ; such 
year to be com- 
puted as in the 
account. 


^ Act of 1877, Article 85. 

Same as above. 

Act of 1871, Article 87. 

Columns one and two same as above. Oolumu three : — The time of the 
last item admitted or proved in the account. 

Act of 1859, Section 8. 

In suits for balances of accounts current between merchants and traders who 
have had mutual dealings, the cause of action shall l)e 
deemed to have arisen at, and the period of limitation 
shall be computed from, the close of the year in the 
accounts of which there is the last item admitbed or 
proved indicating the continuance of mutual dealings ; 
such year to be reckoned as the same is reckoned in the 
accounts. 


Computation of 
period of limitation 
in'^s u i t s bettveen 
"nierc Hants for 
balances of accounts 
current. 


4. (1931) AIR 1931 Mad 183 (184) : 131 Ind Gas 158 : 1931 Cri Cas 287, 

Ohulam Mohideen Sahib v, Oomar Sahib. 

5. (1909) 2 Ind Gas 830 (831)*: 36 Cal 609, Atul Chunder Ghose v. Lahshman 

Chunder Sen. 

6. (1908) 35 Gal 171 (176) (F B), Makham Lai Mukherjee v. Naim Chandra 

Gupta, 


Article 83 
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Avtlole 88 S ynopsis 

Note 1 

1. Legislative changes. 

2. Scope of the Article. 

3. Mutual account and reciprocal demands. 

4. Advances of loan and re- payments. 

5. Advances of loan and agency. 

6. Sale of goods and payments of price. 

7. Each party selling goods to the other. 

8. Advance of loan and sale of goods. 

9. Deposits and withdrawals of money. 

10. Loans by each party to the other. 

11. Casual or mistaken entries. 

12. Rent received from minor’s estate and money spent for 

minor. 

13. Shifting balance need not exist throughout the dealings. 

14. “Open and current account.’’ 

15. Each party need not keep one account. 

16. “Between the parties.” 

17. Period of limitation. 

18. “Last item admitted or proved.” 

Other Topics 

Mere striking of balance is not closing accounts ... See Note 14, Pt. 6 

Reciprocal demands — Test ... ... ... See Note 3, Pts. 8 to 11 

Shifting balance — Test of ... ... See Note 3, Pts. 18 to 22 ; Note 13 

Year — To be computed as in the account ... Sec Note 17, Pts. 1, 2 

1. Legislative changes. 

1. Section 8 of Act 14 of 1859 which corresponded to this Article 
was confined to mutual and current accounts between mer- 
chants and traders only.^ The expression “merchants and 
traders” however was given a liberal interpretation.* 

Article 85 — Note 1 

1. (1871) lIndApp346 (359): 3 Sar 384 (P C), Watson v. Aga Mehedee Sherazee. 
(1931) AIR 1931 Cal 359 (372) : 58 Cal 649 : 133 Ind Cas 801, Tea Financ- 

ing Syndicate Ltd v. Ciiandra Kamal Bez Barua. 

[There is no corresponding provision in the English Law. The exception to 
the Statute of Janies on which S. 8 of Act 14 of 1859 was based was 
abolished in England by the Mercantile Law Amendment Act, 1857.] 
[See (1874) 22 8uth W R 268 (264), Churnun hall v. Soorjmun Jha. 
(1864) 3 Bom H C R A C 82 (8&), Cost Fernandes v. Vamdei) 
Slfianhog.'] 

2. (1931) AIR 1931 Cal 359 (372) : 58 Cal 649 : 133 Ind Cas 801, Tea Financ- 

ing Syndicate Ltd. v. Chandra Kamal Bez Bar ua. 
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2. Article 87 was the corresponding provision in Act 9 of 1871. 

The first and second columns were the same as the first and 
second columns of the present Article, but the starting point 
was the time of the last item admitted or proved in the account. 

3. In Article 85 of the Acts of 1877 and 1908, the words “the 

time of the last item admitted or proved” which occurred in 
Act 9 of 1871 were substituted by the words in the third 
column of the xu’esent Article. See Note 8 inf ra. 

2. Scope of the Article* — In England the Limitation Act of 
1023 (21 Jac. I, c. 16) barred certain actions at Comnion Laiv after 
the period prescribed for such actions had exxnred. Actions on accounts 
relating to trade between merchant and merchant were however 
excluded from the operation of the Act and there was no limitation 
for such suits. Actions on accounts between persons other than 
merchants were governed by the Act. But in such cases, every new 
item and credit in the account given by one party to the otlier was 
}'0garded as an implied acknoxuledgment of the i)rior existing debt, 
sufficient to take the case out of the statute.^ Tims, in Gatling v. 
Skoiddixigf' decided in 1795, Lord Kenyon observed as follows: 

“Here are mutual items of account, and I take it to have been 
clearly settled as long as I have any memory of the practice of 
the Courts that every new item and credit in the account given 
by one party to the other is an admission of there being an 
unsettled account l)6tvveen them, the amount of which is after- 
wards to V)e ascertained; and any act which the jury may^ consider 
as an acknowledgment of its l)6ing an open account is sufficient 
to take the case out of the statute.” 

The doctrine of implied acknowledgments in cases of accounts 
between non -merchants was abolished in England by LordTonterden’s 
Act, 1828 and the exception in this Statute of James as regards 
actions on accounts between merchants was also abolished by^ the 
Mercantile Law Amendment Act, 1857.’^ 

In 1859 tlie Indian Legislature, however, enacted in S. 8 of the 
Limitation Act the lU'i^^ciple of Catling v. Skoulding^ as between 
merchants and traders and iirovidod that “in suits for balances of 
accounts current between merchants and traders*^*"^ who have liad 

(1867) 2 lud Jur (N S) 211, Ghasseeram v. Manohur Doss. (Por Sir Barnes 
Peacock.) 

Note 2 

1. (1931) A I R 1931 Cal 359 (366) : 58 Cal 649 : 133 lud Cas 801, Tea Financ- 

ing Syndicate Ltd. v. Chandra. Kamal Bez Batata. 

2. (1795) 101 E R 604 (506) : 6 T R 189. 

3. (1931) A I B 1931 Cal 359 (366, 367) : 58 Cal 649 : 133 lud Cas 801, Tea 

Financing Syndicate Ltd. v. Chandra Kamal Bez Barua. 

4. (1795) 101 E R 504 (506) : 6 T R 189. 

4a. See (1867) 7 Suth W R 67 (71, 72), Mt. Phool Koomarce Bibee v. Wootihar 
Pershad Rustohy. 

(1868) 10 Suth WR 56 (57), Peary Mohxin Bose v, Gobind Chunder Addy. 
(1875) 24 Suth W R 440 (440), Bissessur Gir v. Sree Kishen Shaha 
Chowdhry. 


Article 89 
Notes 
1—2 
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Article 85 
Notes 
2-^3 


mutual dealings, the cause of action should be deemed to have arison 
at, and the period of limitation to be computed from, the close of year 
in the accounts of which there is the last item admitted or proved 
indicaiing the continuance of mutual dealings,'' 

Articles? of the Act of 1871 corresiX)nding to this Article extended 
the above principle to suits on mutual accounts between all i)orson.s. 

The object of this Article is, thus, in effect, to apply the old 
English Common Law of acknowledgment (which is different from the 
acknowledgments and payments referred to in Sections 19 and 20 of 
this Act) to a certain type of cases for the purpose of exempting tho 
|)laintiff from the principle that limitation runs against each item 
from its date, and to provide that if the last item is within time it 
will draw the previous items after it, however old they may be, 
although there has been no acknowledgment or payment sufficient to 
comply with tho conditions imposed by Sections 19 and 20 of the Act. 

3. Mutual account and reciprocal demands. — It has always 
been recognised that the exemption of suits on accounts from the 
normal rule that limitation runs against each item from its date, 
applies only wdiero there are transactions on either side creating 
independent obligations on the other. Thus, in Raja Syud Ahmed 
Eeza V. Syud Enayat Ilussainf a case which arose under tho old 
Limitation Regulation of 1793,^ Mr. Justice Trevor observed that the 
rule that limitation will run from the date of the last item in the case 
of an action on a mutual account, w^as strictly confined to accounts 
between |)arties wliich show a reciprocity of dealings, or in other 
words, to transactions in which there was a muhial credit founded on 
a subsisting debt on the other side, or an express or implied agreement 
for a set-off of mutual debts. 

Section 8 of the Act of 1859 provided, as has been seen in Note 2 
above, the period of limitation for suits for the balances of accounts 
on mutual dealings. In llirada Basappa v. Gadigi Muddappa^ 
Holloway, Ag. C. J., observed that in order to constitute “mutual 
dealings,” 

“there must be transactions on each side, creating indepen- 
dent obligations on the other, and not merely transactions which 
create obligations on the one side, tlioso on tho other being 
merely complete or partial discharges of sucVi obligations.” 

Tliis Article also has been so framed as to bring out more clearly 
the ideas expressed.*^ It requires that — 

5. (1931) A I R 19^51 Cal 359 (307) ; 58 Cal 649 : 133 Ind Cas 801, Tea Financ^ 
ing Sj/ndicate Ltd v. Chandra Kamal liez Barua. 

Note 3 

1. (1864) .1864 Suth \V R 235 (236). 

2. Regnlatioii III of 1793. 

3. (1871) 6 Mad II 0 K 142 (144). 

4. (1923) AIR 1923 Bom 82 (84) : 47 Bom 128 : 76 Ind Cas 115, Satappa 

Jakappa v. Annappa Basappa, (“Mutual dealings” in Section 8 oi 
Act of 1859 would ordinarily indicate a mutual, open and current 
account where there have been reciprocal demands.) 
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1. there must be a mutual account, and 

2. there must have been reciprocal demands between the 

parties.^ 

The expression “mutual account*' may be taken to mean an 
account in which the j>arties to a course of business have agreed to 
bring their items of debits and credits together with a view to set 
them off against each otlier and arrive at a balance/^ 

A “demand,” in relation to a matter of account, means a claim 
for money arising out of a contractual business relationship between 
the parties. Where the dealings between the parties disclose a sijigle 
contractual relationship, there will be demands only in favour of one 
of the parties. Thus, where the relationship between A and B is that 
of lender and borrower respectiv63ly, A will have a “demand” against 
B in respect of every item of loan advanced. But B can have no- 
demand against A, If he makes ])ayinents in discharge of the loan„ 
the i)ayinents cannot constitute “demands” against A, (See Note 4 
infra). Even if B makes over-payments l)y mistake, the right to 
recover it from A does not make it a demand against A- within tlie 
meaning of this Article, because it does not arise out of the contractual 
rclationshii) of lender and boiTowerd 

Where the dealings between tlie ])arties disclose hco contiactual 
relationships between the parties, there may arise demands in favour 
of each side against t^e other. Thus, where A advances money to B 

5. (1928) AIR 1928 Rom 82 (84) : 47 Rom 128 : 7(> Ind Cas 115, Satajipa 
Jakappax. Annappa Basappa. (Dissecting from AIR 1921 llom 451.) 

(1921) AIR 1921 Lab 250 (250) : 07 Ind Cas 988, .IJardial v. Pokhar Das. 

(1922) AIR 1922 Lab 888 (841) : 71 Ind Cas 259, Ahdid Jdaq v. Firm 
Shiva ji Bam Khern Chand. 

(1915) AIR 1915 Low Bur 148 (150) : 27 Ind Cas 879 : 8 liow Rmr Rul 149, 
Ebrahim Ahmed v. Abdul ITaq. 

(1980) A I R 1980 Rang 495 (495) : 1987 R L R 240 : 100 Ind Cas 134, 
Bamasamy Cheitiar v. AT. S. AJ . Chettiar Firm. 

[But see (1921) AIR 1921 Bom 451 (452) : 08 Ind Cas 950, Aladhav 
Moiirami v. Jairani Sakharavi. (T(‘st is wbetlier tbe dt'aliTjgs 
are mutual and not whether there are reeiproeal demands - • 
This view^ has not been accepted in any other case and has been 
dissented from in AIR 1928 Rom 82.) 

(1925) A 1 R 1925 Nag 295 (296): 87 Ind (3as 882, Motirao wGambhir 
Prasad.^ 

0. (1931) AIR 1931 Cal 859 (807) : 58 Cal 049 : 188 Ind Cas 801, Tea Financing' 
Syndicate Ltd. v. Chandra Kanial Bez Bar tin . 

(1907) 6 Cal L Jour 158 (102), Bam Bershad v. Harhans Singh. 

(1938) AIR 1988 Lah 264 (200), Basheshar Nath v. Baij Nath. 

7. (1928) AIR 1923 Pat 242 (242): 72 Ind Cas 185, Bam Sunder v. Ainrit. 

(1922) A I R 1922 Pat 804 (867) : 00 Ind Cas 80, (lopal Bai v. Firm liar- 
chand Bain Anant Bam. 

(1938) AIR 1988 Nag 50 (51) : 29 Nag I. R 20 : 142 Ind Cas 128, Gokuldas 
V. Eadhakishen. (Casual overptiyment.) 

(1928) AIR 1928 All 280 (238) : 108 Ind Cas 694 ; 50 All 045, Dau Dnyal v. 
Peary Lai. 

(1904) 7 Bom L R 151 (153), Haji Ahdulv.Hajee Bibee. (Where di.stinguish* 
ing 6 Cal 759, it was ob.served that there might he a shifting balance in^ 
the case, but no reciprocity of account (i. c. demand).) 

(1880) 5 Cal 759 (768) : 6 Cal L R 112, Hajee Syed AT uhammad v. ML 
Ashru foonnissa. 


Article 8& 
Note 3 
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from time to time as loans, and B engages A as his agent for the sale 
of goods sent by li, there are two contractual relationshix3S between 
the parties : one, that of lender and borrower and the other, that of 
piinGii)al and agent. A as creditor may have several demands against 
B and B as principal may have, independently, several demands 
against A, A and B would have reciprocal demands against each 
other. (See Note 5.) 

The real test therefore to see whether there have been reciprocal 
demands in any particular case is to see whether there is a dual 
contractual relationship between the parties.^ And this idea has 
been expressed in various ways — 

1. that there should bo two sets of independent transactions 

between the parties, in one of which one of the parties should 
hold the position of debtor and tlie other a creditor, and in 
the other, the reverse position;^' 

2. that the dealings should disclose independent obligations on 

both sides, and not merely obligations on one side, the acts 
done by the other being merely discharges of such obliga- 
tions; and 


8. (1928) A I H 1028 All 280 (237, 238) : 108 Ind Cas 694 ; 50 All 645, Dan 
Dayal v. Peary Lai. 

[See nho (1913) 21 Ind Cas 773 (774) (Mad), N amheruiUal Chetty v. 
Koftayya.] 4 

0. (1928) A 1 K 1928 All 236 (237, 238) : 108 Ind Cas 694 : 50 All 645, Dan 
Dayal v. Peary Lai. 

[But sec (1937) A I R 1937 Rang 340 (343) : 172 Ind Cas 837 : 1987 
R L R 254, Bengal Burma Trading Co. v. Burma Loan Bank 
Tjtd, (To constitute a mutual account there need not be. two 
independent sets of transactions — It is sufficient if there l>e only 
one set of transactions, but that set creates alternately debits 
and credits which are to he set of! against one another.)] 

10. (1904) 7 Bom L R 151 (153), Haji Abdul v. Haji Bihee. 

(1933) A 1 R 1033 Bom 450 (455) : 145 Ind Cas 630 : 58 Bom 200, Karsondas 
V. Surajbhan. 

(1931) A I R 1931 Cal 359 (368) : 58 Gal 649 : 133 Ind Cas 801, Tea Financing 
Syndicate Ltd, v. Chandra Kanial Bez Bariia. 

(1936) A*IR 1936 Cal 382 (385) : 166 Ind Cas 900, Bejoy Kumar Bhatta- 
charjee v. Firm Satish Chandra Nandi. 

(1928) 111 Ind Cas 791 (792) (Lah), Ganda Singh v. Bhana Ham Salig Barn. 
(1920) AIR 1920 Lah 25 (26) : 54 lud Cas 453, Dogarrnal v. Mula. 

(1921) AIR 1921 Lah 369 (369) : 59 Ind Cas 669, Eatan Chand Jwala Das 
V. Asa Singh Bhoga Singh. 

(1923) A I R 1923 Lah 347 (349) : 73 Ind Cas 916, Firm Ihip Chand^Jitoan 
Singh v. Firm Polio Mal-Nathu Mai. 

(1923) AIR 1923 Lah 636 (638) : 79 Ind Cas 998, Thakur Das v. Firm 
Bishan Das-Mcwa Ram. 

(1923) A I R 1923 Mad 278 (279) : 71 Ind Cas 466, Kunhi Kuttiali v. 
Kunharnmad. 

(1926) AIR 1926 Mad 224 (224) : 92 Ind Gas 106, Govinda Nadan V. Bama^ 
sarny Chettiar. 

(1927) AIR 1927 Mad 819 (819) : 103 Ind Cas 48, Suhraynaniyam Chettiar 
V. N. P. Ij. A. H. Firm. 

(1936) AIR 1936 Rang 495 (495, 496) : 1937 R L R 240 ; 166 Ind Cas 134, 
Baniasamy Chettiar v. ilf. S. M. Chettiyar Firm. 

(1894) 17 Mad 293 (295) : 4 Mad L Jour 140, felu Pillai V. Ghose Mah<m^> 
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3. that each party must be able to say to the other “I have an 
account against you/’^^ 

The parties may, however, agree to their accounts in respect of 
the two transactions to be kept separate. In such case, although there 
may be reciprocal demands there cannot be any mutual account?^^ 

An examination of the decided cases under this Article shows 
that the actual decisions themselves in most of the cases can all 
he supported on the basis of the views expressed above. But the 
reasoning in some of the decisions is oj^en to question. 

Thus, in one class of decisions it has been stated that the expres- 
sion ‘mutual accounts’ involves in itself reciprocity of demands.*^ 
In other words, it has been assumed that the two expressions are 
redundant, or that one merely explains the other. It is clear from 
the discussion that the above two expressions do not involve each 
other and can be construed as having different ideas. It is a general 
princi|)le of the construction of statutes that no expression should be 
construed as being merely a surplusage if it can be avoided.^” 

In the undermentioned casos^^' the view was expressed that the 
words “where there have been reciprocal demands” meant that there 
must have been actual demands made by each party on the other. 

(1923) AIR 1923 Rang 18 (20) : 11 Low Bur Rul 369 ; G8 Ind Gas 928, 
Arimachallani Chetty v, Sornasundararn Chetty. 

(1909) 4 Ind Gas 261 (262) 32 All 11, Chittar Mai v. Behari Lai. (22 Bom 

606, Followed.) 

11. (1880) 5 Gal 759 (763) : 6 Gal L R 112, Ilajee Syud Mahomed v. Mi. Ashi'u- 

foonjiisaa . 

(1904) 7 Bom L R 151 (153), llaji Abdul v. Haji Bibee. 

(1917) AIR 1917 All 465 (466) : 35 Ind Gas 199 : 39 All 33, Bank of Multan 
Ltd. V. Karnta Prasad. 

(1931) AIR 1931 Gal 359 (372): 58 Gal 649: 133 Ind Gas 801, Tea Financing 
Syndicate Ltd. v. Chandra- Kamal Bez Barua. 

(1934) M R 1934 Lah 358 (360) : 15 Lah 652 : 152 Ind Gas 626, Punjab 
United Bank Ltd., Lahore v. Mohammad Hussain. 

(1924) AIR 1924 Pat 107 (109) : 74 Ind Gas 831, Fyzabad Bank Ltd. v. 
Pamdayal. 

(1928) AIR 1928 Pat 221 (222) ; 7 Pat 238 ; 107 Ind Gas 533, Joharmal 
Mathuradas v. Hira Lai Sheivchand. 

(1936) AIR 1936 Rang 495 (496) : 1937 Rang L R 240 : 166 Ind Gas 134 
Bamaswarny Chettiar v. M. S. M . Chettiar Firm. 

(1898) 22 Bom 606 (609, 610), Caitesh v. Gyami. 

12. (1931) AIR 1931 Cal 359 (372) : 58 Cal 649 : 133 Ind Gas 801, Tea Fnian- 

cing Syndicate Ltd. v. Chandra Kamal Bez Barua. 

13. (1907) 6 Cal L Jour 158 (160), Bam Pershad v. llarbans Singh. 

(1935) AIR 1935 All 53 (54) : 155 Ind Gas 44, Puttulal v. Jagannath. 

(1928) AIR 1928 Pat 221 (222) : 7 Pat 238 : 107 Ind Gas 533, Joharmal 

Mathuradas v. Hira Lai Shetvehand. 

(1923) AIR 1923 Rang 18 (20) ; 11 Low Bur Rul 369 : 68 Ind Gas 928, 
Arunachallayn Chetty v. Somasundaram Chetty. 

[See also (1932) AIR 1932 All 38 (39) : 132 Ind Gas 420, Mihin Lai 
Jtvala Prasad v. Marguerite Butter Dairy Farm.^ 

14. (1921) AIR 1921 Bom 451 (451) : 63 Ind Gas 950, Madhav Motirain v. 

J air am Sakharam, 

15. See cases in Preamble Note 7 Foot-Note 15. 

16. (1880) 5 Cal 769 (763) : 6 Cal L R 112, Hajee Syud Mahomed v. Mt. 

Ashrufoonnissa. 

(1893) 1893 All W N 34 (35), Ballab Shankar v. Pam Kuar. 
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Note 3 
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Article 8S This view proceeds on the assumption that a “demand” means a. 

Note 8 “request.” This view is not correct and has not been followed in the 

majority of cases. 

In a third class of cases^® it has been held that the test for the 
ai)plicability of the Article is to see whether there has been a shifting 
balance in favour of each side in the account. This view has been 
qualified in some cases by the statement that the dealings between the 
parties must bo such that sometimes the balance may be in favour of 
one party and sometimes in favour of the other. In some cases it 
has been stated that the tost of shifting balance, though valuable as 
an index of the nature of dealings, is not by itself decisive, and that 
the absence of a shifting balance is not conclusive on the question.^^^ 


17. (1031) AIR 1981 Cal 359 (307) : 58 Cal 649 : 133 Ind Cas 801, Tea Financ^ 

ing Syndicate Ltd. v. Chandra Kavial Bez Barua. 

(1921) Ain 1921 Lah 256 (256) : 67 Ind Gas 933, Hardial Ramchand Shop- 
V. Pokhar Das. 

(1936) AIR 1936 Rang 495 (495) : 166 Ind Cas 134 : 1937 Rang L R 240, 
Bmnasamy Ghcttiar v. M . S. M. Chettiar Firm. 

(1923) A I R 1923 Bom 82 (85) : 47 Bom 128 : 76 Ind Cas 115, Satappa 
Jakappa v. Annappa Basappa. 

(1914) A I R 1914 Mad 717 (719) : 24 Ind Cas 128, Sotvcar Bapu Saih Yussnf 
Saib d’ Co. V. Isoct Ismail d Co. 

18. (1934) AIR 1934 All 386 (387) : 149 Ind Cas 651, Radha Mohan v. Avii 

(yjLand. (The relationship between the parties in this case seems to 
hav(^ boon merely that of Itaider and borrower.) 

(1881) 3 All 523 (526) : 1881 All W N 19, Khnshalo v. Bchari Lai. (There 
were shifting balariees — Article therefore held applicable.) 

(1922) A 1 R 1922 Fat 364 (367) : 66 Ind Cas 30, Copal Rai v. Harchand 
Ram Anant Ram. 


19. (1882) 6 Born 134 (138), Narrandas Hernraj v. Vissandas Hemraj. 

(1928) A I R 1928 Nag 127 (128) : 106 Ind Cas 53, Siiara7nsa v. A^nirhttx. 

(1933) A 1 R 1933 Bom 450 (455) : 145 Ind Cas 630 : 58 Bom 200, Karsondas 
V. Surajbha-n. 

(1907) G Cal L Jour 158 (160, 161), Ram Pershad, v. Harhans Singh. (The 
decision that the account was not within the Article, proceeded how- 
<wer on the ground that the balance did not shift except in one 
instance. What exactly was the nature of the dealings is not clear.) 

(1925) A, I R 1925 Nag 2 (4) : 20 Nag L R 106 : 79 Ind Cas 1002, Ckitnavis 
V. Nalhu Sao. 


(1890) 1890 Bom F J 295, Mangalore Ki'ishnappa v. Rakminihai. 

(1896) 1896 All W N 186 (186, 187), Bhawan Singh v. Tika Ram. 

(1910) 7 Ind Cas 715 (716) : 1910 Fun Re No. 75. Ivirat Lai v. Lai Chand. 
(1923) A I R 1923 Mad 278 (279) : 71 Ind Cas 466, Kunhikuttiali v. 
Knnhammad. 

(1923) AIR 1923 Bom 82 (85) : 47 Bom 128 : 76 Ind Cas 115, Satappa. 
Jakappa v. Annappa Basappa. 

(1927) A 1 R 1927 Bom 225 (226) : 102 Ind Cas 225, Premji Viraji v. 
Edtvard Elias Sassoon. 


(1922) AIR 1922 Oudh 124 (126), Banke Lai v. Kanhiya Lai. 

20. (1898) 22 Bom 606 (609), Gajiesh v. Gyanu. 

(1915) AIR 1915 Lah 279 (280) : 30 Ind Cas 491 : 1916 Pun Re No. 16, 
Jas Ram v. Attar Chand. 


(1894) 17 Mad 293 (295) : 4 Mad L Jour 140, Vein Pillai v. Qhose 
Mtiharmnad. 

(1933) AIR 1933 Nag 60 (51) : 29 Nag L R 20 : 142 Ind Cas 123, G6k'uMa» 
V. liadhahisan. 

(1924) AIR 1924 Pat 107 (109) : 74 Ind Cas 881, Vyzabad Bank v,. 
Ramdayal. 
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In tbe iinderrnentioned cases^^ it has been held that even the exis- 
tence of a shifting balance is not conclusive on the question. It is 
mibinitted that the tost of shifting balance is not a correct test.^^ 

A fourth class of cases have purported to follow the English case 
of Phillips V. Phillips^^'^ where Vice Chancellor Turner observed as 
follows : 

“I understand a mutual account to mean not merely wdiere 
one of two j)arties has received money and paid it on account of 
the other, but where each of two i)arties has received and paid 
in the other’s account.” 

It has been accordingly held in the said cases“^ that where one 
|,arty has received and paid money on account of the other but the 
other has not received and paid money on account of the former, the 
account is not a mutual one within the meaning of this Article. It 
is submitted that this view also is incorrect. Where each party does 
receive and pay on behalf of the other, it may no doubt be a case of 
reciprocal demands. But, as has been observed by Kan kin, C. J., in 
Tca .1 Financing Syndicate v. Chandra Kaynal Bez Bainiar^ distin- 
guishing Phillips V. Phillips, that is not the only type of cases 
coining within Article 85. In the case of Phillips v. Phillips^"'^ one 
jiarty had received and paid money on the other’s behalf and it was 
argued that this was sufficient to constitute the account a mutual 
{'lie so as to enable the iiarty to come to a Court of Equity with his 
suit on the account. It was held that this was not sufficient but 
that each party should have received and paid money on the other’s 
heiialf. 

See also the undermentioned cases.“^ 

(1928) a I R 1028 Pat 221 (222, 223) ; 7 Fat 238 : 107 Ind Cas 533, Johar- 
mal Matliurada^ v. llira Lai Sheivchand, 

(1923) A I R 1923 Rang 18 (20) : 68 Ind Cas 028 : 11 Low Bur Rul 3G9, 
Arunachallam Chetty v. Soruasundaram Chetty. 

(1911) 12 Ind Cas 673 (676) (Mad), Subba Naidu v. Ethirajamnial, 

•21. (1801) 17 Mad 293 (206) : 4 Mad L Jour 140, VeluPillai-^ . OhoRe Muhamviad, 
(1904) 7 Bom L R 151 (153), Haji Abdul v. Haji Bibee. (Whom in a tran- 
saction of loan and repayinent, there is overpayment by debtor, there 
may be a shifting balance but there is no reciprocity of demands.) 
(1933) AIR 1933 Nag 50 (51) : 29 Nag L R 20 : 142 Ind Cas 123, Gokuldas 
V. IladhakiRhayi . 

22. (1912) 17 Ind Cas 48 (48) (Mad), Thuppati Veeri Chetty v. Benganayakulu 

Aiyar. 

(1923) AIR 1923 Nag 108 (108) : 65 Ind Cas 881, Pandurang v. Kaludas. 

23. (1852) 68 E R 596 (597) : 9 Hare 471. 

21. (1931) AIR 1931 Lah 241 (242) ; 12 Lah 420 : 134 Ind Cas 513, Barn Dhan 
V. Md. Dost Khau. 

(1907) 6 Cal L Jour 158 (162), Ram Pershad v. Harhans Singh. 

(1927) A I R 1927 Mad 819 (819) ; 103 Ind Cas 48, Subramaniam Chettiar v. 
N. P. L. A. B. Firm. 

(1915) AIR 1915 Low Bur 148 (151) : 27 ind Cas 879 : 8 Low Bur Rul 149, 
Ebrahim Ahmed v. Abdul Hug. 

25. (1931) AIR 1931 Cal 359 (367) : 68 Cal 649 : 138 Ind Cas 801. 

26. (1852) 68 E R 596 (597) : 9 Haro 471. 

27. (1852) 68 E R 596 (597) : 9 Hare 471. 

28. (1932) AIR 1932 Bom 593 (694) ; 140 Ind Cas 624, Babasa v. Ilombanna. 


Article 83 
Note 3 
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Artiole 85 
Note 4 


4. Advances of loan and repayments. — It has been seen in 
Note 3 above that where A lends money to B on various occasions 
and B makes several payments to A at different times in discharge 
of the said loans, there cannot be demands on both sides. See the 
undermentioned cases.^ There being no reciprocal demands, a suit 
for the balance on an account of such a transaction is not within 
this Article.^ There is no diff'erence in principle where the payment 
in discharge is in money or by way of sending goods} 

Where A was employed by B and was in the habit of drawing 
advances against his salary, it was held in the undermentioned cases' 
that the account was merely a debtor and creditor account and that 
Article 85 did not apply. On similar facts it was held in the cases 
cited below^ that it was a case of reciprocal demands and that the 
Article apidiod, 

(1930) A Fb 1930 Bom 5 (11) : 53 Bom 652 : 121 Iiid Cas 581, Appa Daday. 
Bamkrishna Vasudeo. (There were cross-dealings, i. e. separate deal- 
ings between both parties.) 

(1938) AIR 1938 Lah 264 (266), Basheshar Nath v. Baij Nath. (In ordei- to 
apply Article 85, mutual obligations and intentions to set oS must be 
established — Express contract need not be proved.) 

Note 4 

1. (1875) 24 Suth W R 390 (890, 391), Thakur Pershad Singh v. Mohesh Ball. 
(1921) AIR 1921 Lah 256 (256) : 67 Ind Cas 933, Hardial Bam Chand Shop 

V. Pohhar Das. 

(1917) A I R 1917 Lah 166 (167) : 37 Ind Cas 300, Budh Bam v. Ralli Bam. 
(1931) AIR 1931 Lah 241 (242, 243) : 12 Lah 420 : 134 Ind Cas 513, Bam 
Dhan v. Md. Dost Khan. 

2. (1917) AIR 1917 All 465 (466) : 35 Ind Cas 199 : 39 All 33, Bank of Multan 

Ltd. V. Kamta Prasad. 

(1927) AIR 1927 Bom 225 (226) : 102 Ind Cas 225, Preniji Virji v, Edward 
Elias Sassoon. 

(1882) 1882 Pun Ro No. 58, SaduUa Khan v. Bhana Mai, 

(1983) AIR 1933 Lah 12 (13) ; 140 Ind Cas 187 : 14 Lah 14, Dasaundhi 
Bam V. Mool Chand. 

(1894) 17 Mad 293 (296) : 4 Mad L Jour 140, VeluPillaiv. Ghosc Muhammad, 
(1911) 12 Ind Cas 673 (674) (Mad), Suhba Naidic v. Ethirajammal. 

(1912) 17 Ind Cas 48 (48) (Mad), Thuppati Veeri Che.tti v. Eenganayakuhi. 
(1936) AIR 1936 Rang 495 (496) : 1937 Rang L R 240 : 166 Ind Cas 134, 
Bamasamy Chettiar v. M. S. M. Chettiar Firm. 

(1923) AIR 1923 Rang 18 (20) : 11 Low Bur Rul 369 : 08 Ind 928, Aruna^ 
chella^n Chetty v. Sornasundaram Chetty. 

(1933) A I R 1933 Nag 50 (51) : 29 Nag L R 20 : 142 Ind Cas 123, Gokuldas 
V. Badhakishan. 

(1922) AIR 1922 Oudh 124 (127), Banke Lai v. Kanhaiya Lai. 

3. (1923) AIR 1923 Lah 636 (638) : 79 Ind Cas 998, Thakur Das v. BishanDas. 

(Grains sent in discharge of loans — Account held not mutual.) 

(1910) 8 Ind Cas 141 (142) : 34 Mad 513, Shiv Goivda v. C. S. Fernandez. 

(Goods were sent in repayment of advances.) 

(1931) AIR 1931 Cal 359 (368) : 58 Cal 649 : 133 Ind Cas 801, Tea Financ- 
ing Syndicate Ltd. v. Chandra Kamal Bes Bai'ua. 

(1917) AIR 1917 Lah 166 (167) : 37 Ind Cas 300, Budh Bain v. BalU Bam, 

4. (1927) AIR 1927 Mad 819 (819) : 103 Ind Cas 48, Subramaniyam Chettiar v. 

N. P. L. A. R. Firm. 

[See also (1925) AIR 1925 Nag 2 (4) : 20 Nag L R 106 : 79 lud Cas 
1002, Chitnavis v. Nathu Sao. (Shifting balances was not even 
contemplated — Therefore Article does not apply.)] 

6. (1925) AIR 1925 Nag 295 (296) : 87 I, C. 832, Motirao v. Garnbkir Prasad. 
(1923) AIR 1923 Nag 108 (108) : G5 Ind Cas 881, Pandurang v. KaSduMr 
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5. Advances of loan and agency. — Where A lends money to 
/> in one capacity and acts as his agent in another capacity, and the 
accounts are put together, it is clear that the account will be a 
mutual account as explained in Note 3. It is also clear, as explained 
in that Note, that A will have demands against B in respect of the 
loans and B will have demands against A in respect of the agency. A 
and B will thus have “reciprocal demands” between them and a suit 
on the account would be governed by this Article.^ In A, Watson v. 


Note 5 

1. (1904) 7 Bom L R 151 (152), Haji Abdul v. Haji Bihee. 

(1928) AIR 1928 All 280 (288) : 108 Ind Cas 694 : 50 All 645, Dau Dayal v. 
Pearey Lai. 

(1926) AIr‘i 926 Lah 283 (283) : 92 Ind Cas 674, Firm Bihari Lai Jai 
Narain v. liar Narain Das. (Advances by discounting himdios — 
Agency for goods.) 

(1921) A I R 1921 Bom 451 (451, 452) : 63 Ind Cas 050, Madhav Moliram v. 
Jairam Sakharam. (.4 advanced money to B — B sent cotton to A to be 
ginned and sold on Ixi'half of B and the proceeds credited to B : 1 Ind 
App 346 (P C), Applied.) 

(1912) 15 Ind Cas 386 (337) (All), Shea Pratap Singh v. Brij Kishore. (Plain- 
tiffs and defendants agreed that the former should purchas(3 grain for 
the latter and store it in their godown, that defendants should pay 
interest on the outlay, make a deposit to cover losses and that defen- 
dants should be entitled to any profits made upon the re-sale of the 
grain b}' plaintiffs.) 

(1928) 112 Ind Cas 716 (716) (All), Firm Baldeo Prasad Babu Ram v. Firm 
Haji All Muhammad Usman. 

(1981) A IB 1931 Cal 359 (868) : 58 Cal 649 : 133 Ind Gas 801, Tea financ- 
ing Syndicate Ltd v. Chandra Kamal Bez Barua, 

(1921) AIR 1921 Lah 869 (869) : 69 Ind Cas 669, Ratanchand Jioala Das 
v. Asa Singh Bhogha Singh. 

(1922) AIR 1922 Lah 838 (341): 71 Ind Cas 259, Abdul Hag v. Firm Shivji 
Ram Khem Chand. 

(1913) 21 Ind Cas 773 (774) (Mad), Na^nberimial Chetty v. Kottayya. 

(1914) AIR 1914 Mad 717 (719) : 24 Ind Cas 128, Bapu Saih Yussuf Saib 
Co. V. I .soot Ismail d Co. (Distinguishing 8 Ind Cas 141; confirmed in 
AIR 1915 Mad 1001.) 

(1915) A I R 1915 Mad 1001 (1002) : 29 Ind Cas 462 (F B), Bapu Sahib 
Yousuff Sahib d Co. v. Isac Ismail d Co. (Confirming AIR 1914 
Mad 717.) 

(1922) AIR 1922 Lah 188 (188) : 62 Ind Cas 898, Ratanchand Joioala Das 
V. Asa Singh Bhoga Singh. 

[See also (1923) AIR 1923 Mad 278 (279) : 71 Ind Cas 466, Kimhi 
Kuttiali v.Kunhammad. (Plaintiff was agent of the defendants 
in management of mosque. The defendants had to pay plaintiff 
salary, and the plaintiff had to make collections and render 
accounts to the defendants. In his transactions ho paid his 
oirn monies on behalf of the defendants and- these amounts had. 
to be accounted for.) 

(1927) A I R 1927 Bom 225 (226) : 102 Ind Cas 226, Premji Virji v. 
Edward FAias Sassoon.'] 

[But see (1915) AIR 1916 Low Bur 148 (151) : 27 Ind Cas 879 : 
8 Low Bur Rul 149, Ehrahim Ahmed v. Abdul Hug. (In this 
case also A was agent of B and had also advanced moneys to B. 
But it was held not to be “mutual” account following Phillips 
V. Phillips^ (1852) 9 Hare 471, since B had not paid on behalf 
of A — Submitted wrong.) 

(1931) AIR 1931 Lah 233 (284) : 131 Ind Cas 292, Milkhi RanyHem 
Raj V. Rxip Chand Lachhman Das. (There A was creditor as 
well as agent of 11 — Queer e whether Article applies.) 


Article 85 
Notes 
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Article 86 
Notes 
8—6 


Aga Mahedee,^ a case which arose under the Act of 1859, A advanced 
money to B as loans, and B ai)pointed A as his agent for selling the 
timber which B undertook to send to A from time to time. They also 
agreed that A should deduct the expenses of the sale and commission 
and credit the balance of the lU'ocoeds of the sale to the loan trans- 
action. They also agreed that on the adjustment of the account, B 
would be bound to pay A such balance as might be found duo from 
him. It was held by their Lordships of the Privy Council that the 
account was one continuous account between principal and agent 
with debits and credits on each side of it, and that tlie contract was 
to pay the balances of that account where it should be struck, and 
that the case therefore fell within Section 8 of the Act of 1859. The 
case would now clearly fall within this Article, 

B engaged A as his agent for working his boats and authorized 
him to receive the money i)ayable by people using the boats, and to 
pay on his account money for expenses incurred in and for working 
the boats, A did so and kept account of the receipts and payments. 
It was held that the money received by /I w^as to that extent 
demand and the payment made by A at B's request to tliird 
persons and the payments made to him and tlie payments for the 
expenses of working the boats and commission was to that extent /I’,? 
demand, that there were reciprocal demands, and that Article 85 
applied to the case.’^ 

6. Sale of goods and payments of price. — Where A sells goods 
to B from time to timo and B makes payments towards the price 
from time to time, there is only a single contractual relationship, 
namely that of buyer and seller between the parties. A has demands 
against B for eaclritem sold, but B can have no ‘demands’ against 
A. The case is not one of reciprocal demands and this Article will 
not apply to suits on such accounts. The decisions^ whicli have hold 
that such cases are not within this Article can all he supported on 
the above principle, though, as has l)een seen in Note 3 antej the 
reasons adoi)ted by some of them arc open to question. 

(1980) A T R 1980 L:ih 711 (712) : 126 Ind Gas 65, Salamat Bai- 
Basaiita Mai v. M unilal Trrijlal. (There were advances of loan 
and also agency in this case. The decision cannot be accepted 
as correct.) 

(1910) 8 Ind Gas 141 (142, 144) : 34 Mad 513, Shiva Gowda v. 
F crnandiiz. (A made advances to B ; B sent coffee to A to be 
sold by A and the proceeds credited to B — Held no two 
relationships and no independent obligations, but merely 
repayments.)] 

2. (leS74) 1 Ind App 346 (359) : 3 Sar 384 (P C). 

3. (1887) 10 Mad 199 (201, 202), Lakshmayya v. Jagannatham . 

Note 6 

1. (1935) A 1 R 1935 All 53 (54) : 155 Ind Cas 44, Paitii Lai v. Jagannath. 

(1936) AIR 1936 Cal 382 (385) : 166 Ind Cas 900, Be joy Kurnar v. Satish 
Chandra. 

(1925) AIR 1925 Pat 806 (807) : 88 Ind Cas 747, TP. K. Dansford v. B. D. 
Shaw d Co. (Goods supplied on credit — Payment made on presenta- 
tion of bills — Suit to recover price is governed by Art. 52 and not 
by Art. 85.) 
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7. Each party selling goods to the other. — Where each 
party sells goods to the other to be x^aicl for by the other, there are 
two index)endent transactions or relationshij^s between the i)artie3 
creating indexjendent and reciprocal demands. A suit on an account 
01 such transactions will be governed by this Article.^ 

8. Advance of loan and sale of goods. — Where A advances 
money to B as loan, and B sells goods to C as an indei>end.ent tran- 
saction, there are two contractual relationshijis between the jmrties 
giving rise to recii)rocal demands. A suit for an account in which 
the two transactions have been brought together would be governed 
by this Article,^ 

9. Deposits and withdrawals of money. — Where A deposits 
various amounts at different times with B and draws money at vari- 
ous times from B whenever wanted, such amounts being on several 
occasions over-drafts, it must be regarded that the })arties have a dual 
relationshi|) of lender and borrower, unless such over-drafts are 
accidental over-payments. The Article will apply to accounts of such 
transactions.^ A contrary view was held in the underrnontioned case.^ 
It is submitted that having regard to the facts, the decision does not 
seem to 1)6 correct. 

10. Loans by each party to the other. — Where .1 draws 
hundis u])on B, and B similarly draws hundis upon Ay without the 
parties intending that the hundis drawn ui)on A should be merely in 
discharge of the hundis drawn ufion Z>\ it lias been held that the 
account would bo within this Article.^ In such cases tliere would he a 
dual relationship between A and /I, firsts that of A being the lender 
and B the borrower and secondly y of B being the lender and A tlie 
Vjorrower. There would, conseciuently, be reciprocal demands between 

(1923) A 1 K 1923 Pat 242 (242) : 72 liid Oas 135, Barn Sunder v. Avirit 
Pajiyar. 

(1930) A 1 R 1930 Oudh 287 (288) : 128 Irid Gas 276 : 6 Luck 7, Lalji v. 
(rJiasi Rain. (In the nature, of the dealings, purchaser cannot have a 
demand against the selle.r.) 

(1935) A I R 1935 Mad 982 (983) ; 158 Ind Gas 429, Andhra Rtce MUl v. 
N arasiinha Rao. 

Note 7 

1. (1887) 10 Mad 259 (264), SUayya v. Rangareddi. 

Note 8 

1.. (1!)10) 7 Ind Gas 715 (710) : 1910 Pun Re. No. 7.5, Ivirat Lai v. Lalchand. 
(1924) A I R 19-24 Pat 107 (110) : 74 Ind Gas 801, Fii^ahad Bank v. 
Raindayal. 

Note 9 

1. (188G) 188C Pun Re No. 44, Sewa Ram v. Mohan Singh. 

(1924) AIR 1924 Pat 107 (109) : 74 Ind Gas 831, Fyzahad Bank Ltd. v. 
liamdayal Marwari. 

(1881) 3 All 523 (526) : 1881 All W N 19, Khushalo v. Behary Lai. 

(1934) AIR 1934 Lah 358 (360) : 15 Lah 652 ; 152 Ind Oas 626, Punjab 
United Bank Ltd. v. Muhammad Hussain. 

2. (1926) AIR 1926 Mad 224 (224) : 92 Ind Gas 106, Govinda Nadan v. llama- 

samy Chettiar. 

Note 10 

2. (1881) 6 Bom 134 (138), Narrandas Hemraj v. Vissandas Ilemraj. 


Artiole 85 
Notes 
7—10 
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Article 85 them. Where each party charges interest for the amounts advance(3 
Motes by him to the other party, it would be an indication that each party 

10 — 18 has le7it moneys to the other and not merely that one advance is 

merely by way of repayment of the other advance * 

11. Casual or mistaken entries* — It has been seen in Note 3 
that a casual over-payment, where there is a single relationship of 
debtor and creditor between the parties, does not create a demand 
within the meaning of this Article, inasmuch as the right to claim 
back the over-payment does not arise on the relationship of lender 
and borrower. The same princiide was held in the undermentioned 
case^ to apply where the transaction between the parties was for A. 
to sell goods to B and for B to pay the price thereof, but B had sold 
goods to A once or twice. The case purported to follow Vein Pillai v. 
Ghose MnhammadA In that case, however, it was held that the 
casual sales wore merely a mode of payment of the price of the 
goods bought from the other side and not as x)art of a business giving 

. rise to reciprocal demands. See also the undermentioned caso.^ 

12. Rent received from minor’s estate and money spent for 
minor. — Whore A was receiving rents from the prox)erty belonging 
to a minor and index>endontly 8X)ent also moneys from his own pocket 
for the exx)enses of the minor, each j^arty would have ‘demands’ 
against the other. The case is one where there have been recii^rocaL 
demands and consequently a suit on an account of such transactions- 
is within this Article,^ 

13. Shifting balance need not exist throughout the deaU 
in^S. — Where the balance shifted in the account up to a jmrticular 
stage and then was all one way, it was held in some casos^ that it 
ceased to be a mutual account within this Article from the last item 
of defendant’s xvayment. It is submitted that this view is not correct.^ 


2. (1897) 22 Bom 606 (609), Ganenh v, Gijami. 

(1923) A I R 1923 Rang 18 (20) : 11 Low Bur Rul 369 : 68 lud Gas 928, 
Arunachalain ('hetty v. Sornasundarain Chetty. 

Note 11 

1. (1935) AIR 1935 IMad 982 (983) : 158 Iiid Gas 429, Andhra Bice MM v. 

Narasimha Ban. 

2. (1898) 17 Mad 293 (296) ; 4 Mad L Jour 140. 

3. (1929) 115 lud Gas 767 (767) (Lah), Gnnesh Das v. Narsingh Das. 

Note 12 

1. (1911) 12 lud Gas 673 (676) (Mad), Sttbba Naidu v. Ethirajammal. 

Note 13 

1. (1880) 5 Cal 759 (763) : 6 Cal Li R 112, Ilajee Sgud Mahomed v. ML 

Ashruf'imyiisa. 

(1907) 6 Cal L Jour 158 (161), Bavi Pershad v. Harbans Singh, 

(1922) AIR 1922 Pat 364 (368) : 66 Ind Gas 30, Qopal Rai v. Harchand Bam 
Anant Ram, 

(1923) AIR 1923 Lah 347 (349) : 73 Ind Gas 916, Bupchandv. PohoMal 
Naihu Mai. (Simply following 6 Cal L Jour 158 and purports to fol- 
low 5 Cal 759.) 

2. (1920) A I R 1920 Lah 25 (26) : 54 Ind Gas 453, Dogar Mai v. Mula^ 
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The reason is that it is the nature of the dealings between the 
parties that must be considered in order to see whether the Article 
applies and not whether the balance has shifted throughout the 
dealings. See Note 3. 

14. “Open and current account.” — An open account means an 
account which has not been closed by settlement or otherwise, that 
is, wiiere the balance is not ascertained, or though ascertained has not 
been admitted or acknowledged by the parties.^ Thus, even if the 
dealings between the parties may have stopped, an account may be 
0 })en so long as there has been no adjustment or settlement between 
them. But a current account means an unclosed account where the 
parties contemplate the continuance in future of the dealings between 
them. An open and current account means, therefore, a running, 
unsettled or unclosed account.^ 

For the application of this Article, tlie plaintiff has to show^ that 
the account between the parties is open and current and that it w^as 
80 at the time of the institution of the suit.^ Where, therefore, the 
balance due from the defendant has been ascertained , and the account 
is acknowledged by the defendant, the account becomes closed, i. e^ 


Note 14 

1. (1931) AIR 1931 Cal 359 (372) : 58 Cal 649 : 133 Lid Cas 801, Tea Financ- 

ing Syndicate Ltd. v . Chandra Kamal Bez Barua. 

(1907) 6 Cal L Jour 158 (160), Ham Pershad, v. HarOans Singh. 

(1985) AIR 1935 All 53 (54) : 155 lud Ciis 44, J\ittu Lai v. Jagannaih. 
See the cases under Foot-Note (2), 

2. (1931) A I R 1931 Cal 359 (372) : 58 Cal 649 : 133 Lid Cas 801, Tea Financ- 

ing Syndicate Ltd. v. Chandra Kanial Bez Barua. 

(1909) 4 Ind Cas 261 (262) : 32 All 11, Chittar Mai v. Behari Lai. ' 

(1907) 6 Cal L Jour 158 (160), Ham Per shad v. Harhans Singh. 

(1935) AIR 1935 All 53 (53, 54) : 155 Lid Cas 44, Puttu Lai v. Jagan- 
nath, 

(1927) A 1 R 1927 Loin 225 (226) : 102 Ind Cas 225, Premji Virji v. Edvmrd 
Elias Sa.ssoon. 

(1921) AIR 1921 Lah 256 (256) : 67 Ind Cas 933, Hardial Ham Chand Shop 
V. Pohhar Das. 

(1923) A I R 1923 Lab 347 (349) : 73 Ind Cas 916, Firm Hvpchand Jiwan 
Singh v. Firm Poho Mai Nathu Mai. 

(1927) A I R 1927 Lah 848 (849) : 100 Ind Cas 815, Firm Bhagirandas 
Kanhayalal v. Firm Nand Singh Bari Singh. 

(1880) 0 Cal 447 (450), Laljee Shahoo v. Haghoonundun Lall Sahoo. 

(.1877) 1 Cal L R 525 (526), Hoy Dhnnput Singh Bahadur v. Baboo Lekraj 
Hoy. 

(1916) AIR 1916 Lah 84 (84) : 35 Lid Cas 577, Ishar Das v. Harikishan 
Das. (An open account is one that is not closed.) 

(1933) A I R 1933 Bom 450 (455) : 145 Ind Cas 630 : 58 Bom 200, Karsondas 
V. Surajbhan. 

3. (1933) AIR 1933 Bom 450 (452, 456 457) : 145 Ind Cas 630 : 58 Bom 200, 

Karsondas v. Surajbhan. 

(1922) AIR 1922 Lah 182 (183) : 68 Ind Cas 815, Firm Gurudas Hamkoiu 
Ham V. Bhagwan Das. 

[See however (1879) 5 Cal L R 211 (SI12), Gonesh Lall v. Sheo Golam 
Singh. 

(1918) AIR 1918 Mad 1305 (1306) : 38 Ind Cas 227, Murugappa 
Cheity v. Vyapuri Chetty.’] 
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Notes 
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85 it becomes an account stated (Article 64 ante)} It is not however 
Motes necessary that the account should bo stated in order to close an 

14—18 account between the parties.^ Nor does a mere striking of the balance 

due from the defendant show by itself that the account has become 
closed.® As a matter of fact, the wording of the Article itself indicates 
that the Legislature has contemplated annual accounts and annual 
striking of the balances.^ Also the mere fact that the plaintiff allowed 
a considerable time to elapse l)efore suing does not by itself show 
that the account has become closed or has ceased to be current. 
The question, whether in a imrticular case the account is oi3en, is one 
of fact depending on the nature of the dealings and the intentions 
of the parties. Thus, where the balance due from the defendant is 
ascertained in the jilaintiff’s l)ooks and his account is formally closed, 
it is not an open or current account. In such a case the plaintiff 
cannot re-open the account and avoid the bar of limitation, by simjily 
carrying on the old balance in a new account.^ Similarly, wdiere the 
balance due on account in res])oct of dealings between the parties is 
4iscertained periodically and pro-notes are executed for the amounts 
found due, the account becomes closed every time such pro-notes are 
executed. The account cannot bo re-opened again by entering the 
amount of the pro-notes in the books of account.'^ 

15. Each party need not keep one account. — It is not neces- 
.sary that eacli jiarty should iiave kept accounts.^ The fact that only 
one of tlie jiarties ke})t accounts does not show tliat the account 
is not a mutual one, if it is established otherwise that the dealings 
were mutual.^ 

4. {1928) AIR 1928 Lah 51 (52) : 100 Ind Ca.^ 874, Karainchand Sant Bam v. 

Dayanand Daviodhar Das. 

(1931) A 1 R 1931 Lah 233 (235) : 131 Itid Cas 292, Milkhi Bam Hem Baj v. 
Bupchand Lachrnan Das. 

[See (1933) A I R 1933 Lah 12 (13) : 140 Ind Cas 187 : 14 Lah 14, 
Dasaiindhi Bam v. Moolctiand. 

(1931) 130 Ind Cas 570 (570) (Lah), Jcsa. Bnm Diican CJiand v. Lack- 
man Das.] 

i>. (1918) AIR 1918 Mad 1305 (1306) : 38 Ind Cas 227, Miirugappa Chetty v. 
Vi/npnri Cketty. 

6. (1922) AIR 1922 Lah 316 (B17) : 66 I. C. 387, Jawala Das v. llulcumChand. 
(1910) 7 Ind Cas 715 (716) : 1910 Pun Re No. 75, Imrai Lai v. Lai Chand* 
(1918) A I R 1918 Mad 1305 (1306) : 38 Ind Cas 227, Murngappa Chetty v. 

Vyapuri Chetty. 

7. (1870) 14 Suth W R O C 41 (44) : 5 Bong L R 550, Sreenath Dass v. Parke 

Bit tar. (Per Sir Rhdiard Couch, C. ,1.) 

(1881) 6 Cal 4.47 (450), Laljee ShaJioo v. Boghoonnndtin Lai Sahoo. 

7a (1922) A I R 1922 Lah 316 (317) : 66 Ind Cas 387, Jwala Das v. llukum 
Chand, 

5. (1927) AIR 1927 Lah 848 (849) : 100 Ind Cas 815, Firm Bhagwan Das 

Kanhaya Lai v. Firm Nand Singh Hari Singh. 

9. (1918) AIR 1918 Mad 1325 (1326) : 37* Ind Cas 875, Knppusamy Iyer v. 
Veerappa Chef liar. 

Note 15 

1. (1887) 10 Mad 199 (202), Lakshmayya, v. J agannatham. 

■2. (19ir,) A I B 1915 Lah 279 (280) : 30 Ind Cas 491 ; 1916 Pun Be No. 16, Jai 
Bam V. Attar Chand, 

(1887) 10 Mad 109 (202), Lakshmayya v. J agannatham. 
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16. “Between the parties.”— It is not necessary for the appli- 
cation of this Article that the account should be mutual, open and 
current between the parties, in other words, the x)arties should be the 
same throughout the period of the account. Thus, where the defen- 
dant and his l)roth6r carried on dealings witli the idaintiff and their 
joint account was closed with Es. 530 against tiieiri, and thereafter 
the defendant carried on separate dealings with the idaintiff on his 
own account, the jdaintiff is not entitled, in a suit against the defen- 
dant for an account, to tack on one half of the sum duo in resi)oct of 
their joint account of the defendant and his brother, to the new 
account against the defendant only, as there could not have boon 
any reciprocal demands heticeen the parties in respect of the joint 
account d 

17. Period of limitation. — The pei-iod of limitation for the 
l)iiliince due on a mutual, ox)en or current account is three years^'^ 
and has to be computed from tlie end of the year in winch “the last 
item admitted or proved” is entered in the account — and the year 
is to be computed as in the account.^ The ju'ovisions of Section 25 
have no apidication to iiiis Article as that Section applies only to 
instruments.^ 

18. “Last item admitted or proved.” — The words “last item 
admitted or |)T'Oved” have been constiaied to mean the last item on 
tile do j end ant' s side of the account,^ The reason for this construc- 
tion was held to be that the account could be said to he mutual, at 
tlie latest down to the date when the defendant made liis last pay- 
ment to the })laintitT : hut that from the date when the balance was 
for the last time in favour of the idaintift and since whicli it continued 
to he against the defendant, it could not bo said that there were 
i'ecii)rooal demands between the ])artios.^ As has been seen in Note 13 

Note 16 

h (1877) 1 Cal L R 525 (526, 527), Hoy Dhuwpuf Singh Roy Bahadur v. Baboo 
Lekraj Roy. 

Note 17 

la (18/0) 14 Svih \V R 184 (187, 188, 189), huchmee Narnin v. Choomun Til cnJi. 

(Sec. 8 of Act 14 of 1859 did not provide any particular pcrK)d of limi- 
tation but provided cause of action should bo d(‘eined to arise from th(> 
close of the year ii.i which the last item is entered in accounts. Hence, 
if accounts were based on contracts, the p(*riod was three years.) 

(18/0) 14 Suth W R 0 C 7 (10), Meher Chand Sahoo v, Moroolyrain. (Do.) 

1. (1920) AIR 1920 Lah 406 (406) : 55 Ind Cas 872 : 1 Lab 12, Gohind Ram v. 

J aivala Ram . 

2. (1895) 20 Bom 767 (776), Raoupratab Sampathrai v. Foolihai. 

Note 18 

1- (1880) 5 Cal 759 (764) : 6 Cal L R 112, Ilajee Syud Mahomed v. Mt. Ashru- 
ftinnism. 

(1907) 6 Cal L Jour 168 (161), Ram Rershad v. Harbans Singh. 

(190/) 0 Cal L Jour 158 (161), Ram Pershad v. Harbans Singh. 

(1924) AIR 1924 Pat 107 (110) : 74 Ind Cas 831, Fyazahad Bank Ltd. v. 
Ram Dayal. 


Article 85 
Notes 
16—18 
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Article 86 ante, this view is not correct. If the dealings comprise independent 

Note 18 obligations on each side and if in the course of the dealings an 

item is entered evidencing an obligation incurred, whether on the 
plaintiff’s side or on the defendant’s side, such an item will fail 
strictly within this Article if it is admitted by the defendant or is 
duly proved by the jdaintiff.^ It cannot, however, ho said that 
because mutual dealings exist between the parties, every liability 
between them, whatever its nature and whenever it arose — such as 
for example a case where the plaintiff has succeeded by the purchase 
of a later debt or otherwise in becoming a creditor of the defendant 
— can be included in the account by the plaintiff in order to secure 
the extended period of limitation.'^ The word “proved” in the 
Article means not only proved as a fact, but also proved to have 
arisen in the coarse of mutual dealings} 


Article 86 


86 .* On a policy of 
insurance, when the sum 
assured is payable imme- 
diately after proof of the 
death or loss has been 
given to or received by 
the insurers. 


Three years, jf [The date of 
I the death of 
I the deceas- 
! ed ] 


❖ Act of 1877, Article 86 

ColuniiiK one and two, .same as aliove. Column three was : When proof of 
the death or loss is given or received to or by the insurers, whether by or from 
the plaintiff, or any other person. 

Act of 1871, Article 88 

Column one was : ''88. — On a policy of insurance when the sum assured 
is payable after proof of the death or loss has been given to or received by the 
insurers.” Columns two and three, same as in the Act of 1877. 

Act of 1859 — No corresponding provision. 


t These words were substituted for the words "when proof of the death or 
losa is given or received to or by the insurer, whether by or from the plaintiff) or 
any other person^' by Section 122 of the Insurance Act, 4 of 1938. 


3. Sec (1914) A 1 K 1914 AlacI 71Y (718, 719) : 24 Ind Cas 128, Bapu Saib 

y^issuf Sail) d Co. v. Isoct Ismail d Co. 

4. (1914) AIK 1914 Mad 717 (719) ; 24 Ind Cas 128, Bapii Saib Yussuf Saib d 

Go. V. Isoct Ismail d Co, 

5. (1914) AIR 1914 Mad 717 (718, 719) ; 24 Ind Cas 128, Bapu Saib Yussuf 

Saib d Co. v. Isoct Ismail Co. (An item of debit against the defeu* 
dant was considered as the last item in mutual dealings.) 
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Article 86 
Notes 
1—4 


1. Legislative changes. 

1. There was no provision corresponding to this, in the Act of 
1859, and cases such as that contemplated by this Article were 
treated as suits on breaches of contracts governed by clause 
10 of Section 1 of the Act of 1859. 

2. Article 88 of the Act of 1871 introduced a provision corres- 
ponding to this Article but the word “immediately” was 
absent in the first column. 

3. Article 86 of the Act of 1877 introduced the word “immedia- 
tely” after the word “payable.” 

4. The words and dots “The date of the death of the deceased 

” were substituted for the words “Wiien proof of the 

death or loss is given or received to or by the insurer, whether 
by or from the xdaintiff, or any other person” by Section 122 
of the Insurance Act, 4 of 1938. Bub this amendment omits to 
mention as to when the time with respect to claims on policies 
other than life assurance policies commences to run. 

2. Scope of the Article. — This Article applies only to suits 
where the sum assured is payable immediately after proof of loss or 
death is given. Cases where the sum is not payable immediately l>ut 
after a certain time after the loss or death is proved, are not governed 
by tliis Article, but would fall under Article 115 infra, 

3. Starting point. — Under tiie Act of 1859, where cases, such 
cis that contemplated by this Article, were held to fall under clause 
10 of Section 1 providing for breaches of contract, it was held that in 
the absence of a custom of allowing a certain time of grace, time ran 
from the date when the insurer had notice of the loss and refused and 
neglected to pay.^ 

Under this Article as it stood before the amendment of 1938, 
time ran from the date when proof of death or loss was given or 
received to or by the insurer. Under the present Article as amended, 
time runs from the date of the deatJi of the deceased and not the 
date when proof of such death is given. 

4. Contract of insurance limiting the time within which a 
suit should be filed — Validity. — See Note 24 to Section 3 ante. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 

4. Contract of insurance, limiting the time within 

which a suit should be filed — Validity. 


Article 86 — Mote 3 

1. (1869) 6 Bom H C R A C 34 (37), Narotamdoss Bhagtandas v. Dayabhai. 
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Article 87 


S 7.* By the assured 
to recover premia paid 
under a policy voidable 
at the election of the 
insurers. 


Three years. 


When the in- 
surers elect to 
avoid the 
j)olicy. 


Article 88 


EfS.t Against 
a factor for an 
account- 


Three years, j When the account is, 
during the continu- 
ance of the agency, 
demanded and refused 
or, where no such de- 
I mand is made, when 
j the agency termi- 
I nates. 

Synopsis 


1. Factor. 


2. Starting point. 


1. Factor. — A factor is a morcantilo agent who, in the ordinary 
course of business, is entrusted with the x>oss6Ssion of goods for sale.^ 
This Article iiroscrihos the i)6riod of limitation for a suit for accounts 
against a factor. Where there are some elements outside the mere 
entrusting of goods for sale, and the sale by the agent, and the suit 
is brought on those elements, it would not be governed by this 
Article. Thus, where A was a factor in resj)ect of some jicrtion of 
his dealings with Ji, liut not in res|)ect of several advances made to 
him by B and a suit was brouglit by B against A on accounts, it was 
held that it was governed by Article 85.^ 

2. Starting point. — See Notes to Article 89, infra. 


Act of 1877, Art. 87 and Act of 1871, Art, 89 — Same as above. 
Act of 1859 — No corresponding jirovision. 

j Act of 1877, Article 88 — Same as above. 

Act of 1871, Article 64 — Columns one and two, same as above. 

Column throe was : — “When the account is demanded, 
or where no such demand is made, when the agency 
terminates.” 

Act of 1859 — No corresjionding provision. 

A — — 

Apticle 88 — Note 1 

1. Halsbury’s Laws of England, Vol. I, Page 152. 

(1818) 2 B and Aid 137 (143) ; 20 B R 383 (388), Baring v. Carrie. 

(1889) 13 Bom 314 (320), In re Bombay Saw Mills Co. Ltd. (Secretaries and 
treasurers of joint stock company who have made advances and 
incurred expenses on behalf of the company in the conduct of its 
business are not factors.) 

(1893) 17 Bom 520 (544), Jafferbhoy Ludhdbhoy Chattoo v. Charlesworth, 

2. (1916) AIR 1916 Mad 1001 (1003) : 29 Ind Gas 462 (F B), Bapu Sahib d Co. 

V. Jsac Isjnail d Co, 
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ft Q * By a Three years, 
principal ag- 
ainst his agent 
for moveable 
property re- 
ceived by the 
latter and not 
accounted for. 


iWhen the account is, 
during the continu- 
ance of the agency, 
demanded and re- 
I fused or, where no 
I such demand is made, 
j when the agency 
j terminates. 


Article 89> 


S ynopsis 


1. Legislative changes. 

2. Scope of the Article. 

3. Express agreement to account. 

4. Registered agreement to account. 

5. Suit for accounts. 

6. Moveable property includes money. 

7. Agent, who is, 

8. Suit between members of a quondam joint Hindu family. 

9. Suit against a del credere agent. 

10. Suit against the representative of a deceased agent. 

11. Suit by representative of deceased principal. 

12. Starting point — General. 

13. “Demanded and refused.” 

14. “When the agency terminates” : general. 

15. Termination by revocation of agent’s authority. 

16. Termination by the agent renouncing the business of the 

agency. 

17. Termination by the business of the agency being com- 

pleted. 

18. Termination of the agency by the death of the principal. 

19. Termination of the agency by the death of the agent. 

20. Burden of proof. 

21. Duty of an agent to render proper accounts. 

22. Period for which the agent is liable to render account. 


^ Act of 1877, Article 89 

Same as above. 

Act of 1871, Article 90 

Columns one and two same as above. Column three was ; — “When the 
account is demanded and refused.*’ 


Act of 1859 

No corresponding provision. 
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Article 89 
Motes 
1—2 


Other Topics 


Agency for fixed period — Absconding of agenfc- 


Agcnt continuing after death of principal 
Agent — Who is not— Instances 
Article 115 and this Article 
Article 116 and this Article 

Death of one of several agents — Effect on agency 
Death of one of several principals — Effect on agency... 

Misappropriation by agent 
Several principals — Agents’ duty to account 

Suit by partner for partnership accounts and distribution of annual profits 

Sec Note 7 F-N (13) 

Suit to enforce charge ... ... ... ... See Note 2, Pt. 7 


-Agency not determined 

See Note 14 P-N (4) 

... See Note 18, Pt. 2 

See Note 7, Pts. 7 to 13 
See Note 3 
See Note 4 
... See Note 19, Pt. 2 

See Note 18, Pts. 4, 5 
See Note 2, Pt. 4 
See Note 21, Pts. 4, 5 


1. Legislative changes. 

1. There was no direct provision in the Act of 1859 corres- 

ponding to this Article. Suits such as those contemplated by 
this Article were held not governed by clause 9 of Section 1, 
which ])rovided limitation of three years “to suits brought for 
the breach of any contract,” on the ground that such suits 
were based not so much on a contract in the sense used 
in clause 9 as on an implied obligation in law resembling a 
contract. Such suits were liold governed by the general 
clause ]>roviding a period of six years. ^ 

2. Article 90 of the Act of 1871 corresponded to the present 

Article and time ran from the date xohen the accoxtnt xoas 
demanded a7id refused, 

2. Scope of the Article. — The Article applies to a suit by a 
principal against his agent for moveable property received by the 
latter and not accounted for. The language of the Article makes it 
clear that the suit contemplated by it must involve the talcing of an 
^account and would include a suit for account.^ Where, therefore, 
accounts have already been taken and adjusted and a specific sum 
has been found due from the agent to the principal, a suit for the 
recovery of such sum is not governed by this Article.*^ 

Tlie liability of an agent to account for and give up to the 
principal moveable property received by him, may arise by express 

Article 89 — Note 1 

1 . (1865) 4 Suth W R S C C Ref 19 (20), Badhanath Dutt v. Gobind Chunder. 
(1868) 2 Suth W R 122 (122), Sheikh Amjud Ali v. Syud Ali Btiksh, 

(1868) 9 Suth W R 334 (335, 336), Kalee Kishen Paul Ghoivdhry v. Mb 
Jiigut Tara, (Overruled on another point by 11 Suth W R 76.) 

Note 2 

1 , (1901) 8 Cal W N 113 (114), J ogendranath Boy v. Deb Nath Chatter jee, 
(1905) 32 Cal 719 (726) : 1 Cal L Jour 232, Sib Chundra Boy v. Chandra 

Narain Mocker jee, 

2. (1917) AIR 1917 Cal 15G (157) ; 40 Ind Cas 359, Kesho Prasad Singh v. 

Sarwan Lai. 

[See (191C) AIR 1916 Low Bur 40 (41) : 36 Ind Oas 418, ArdiU'ppi 
Chatty V. Kadappa.] 
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contract to that effect or it may arise under the provisions of law. As 
has been pointed out in Note 3 infra, this Article is applicable to 
suits based on either of these liabilities against the agent for move- 
able property received by him and not accounted for. Under the 
Indian Contract Act, 1872, an agent is liable — 

1. to pay to his principal all sums received by him on his 

account (Section 218); 

2. to render proper accounts to his principal on demand 

(Section 213); 

3. to account for any profit which has accrued even in cases 

where he has acted against the directions of the principal 
(Section 211), and 

4. to give up any benefit which may have resulted from dealing 

in the agency business on his owm account without the 
knowledge of the principal (Section 216). 

If the moveable property is not accounted for, it does not matter 
what the reason for failure to account may be.'^ Thus, a suit by 
the principal against the agent for recovery of certain sums mis- 
appropriated by him is governed by this Article.'^ 

Tills Article will not apply when there is no relationship of 
principal and agent between the parties.^ Thus, wdiere the plaintiff 
sued for possession of one-half share of certain property which had 
been purchased jointly by himself and the defendant and to have an 
account taken of the profits, it was held that there was no relation of 
principal and agent between the parties and that, therefore, this 
x^rticlo did not apply to the suit.^‘ 

Where the suit is not merely for accounts, but one to enforce in 
the plaintiff’s favour a charge on an immovable property created to 
secure the moneys which might be found due from the agent to his 

3. (1928) AIR 1928 Mad 906 (907) : 109 lud Gas 332, Madhavan Nair v. 

Zamorin Maharaj Avergal of Calicut. 

(1918) AIR 1918 Mad 31 (32) : 45 Ind Gas 430 : 41 Mad 1, Muthiah Chetty 
V. Alayai^^m Chetty. (Averment in the plaint that the agent has either 
through negligence or misconduct misaiiplied the moneys in an 
unauthorised manner.) 

4. (1934) AIR 1934 Gal 238 (239) : 60 Cal 1347 : 149 Ind Gas 996, Maliom.mad 

Amirul Islam v. Muhammad Abdul Hamid. 

(1916) AIR 1916 Cal 244 (245) : 28 Ind Gas 452, Seosaran Lai v. Harihar 
Prasad Singh. 

5. (1926) AIR 1926 Lah 228 (228) : 92 Ind Gas 731, Nihal Singh v. Secretary, 

Gurdiuara Guru Tcgh Bahadur. 

(1936) AIR 1936 Mad 170 (171) : 161 Ind Gas 843, Sitaramasamy v. Maha^ 
lakshamamma . 

(1937) AIR 1937 Bom 217 (222) : 169 Ind Gas 232, Jaffar El. Edrus v. 
Mohomed El. Edroos. 

9. (1884) 7 All 25 (28) : 1884 All W N 219, Muhanifnad Habibullah v. Safdar 
Hussain. (Article 120 applies to such a suit.) 

[But see (1916) AIR 1916 Lah 432 (432) : 33 Ind Gas 438, Jetha 
Earn V. Mchanga Earn. (A suit to recover money paid to 
defendant to be used in a joint purchase of property, is governed 
by Art. 89 and not by Art. 60 or Art. 106, as the defendant 
was acting only as the agent of the plaintiff.)] 


Aptiole 89 
Note 2 


Lim. 87 
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Article 89 
Notes 
2—3 


principal on his accounts, the case falls within Article 1327 

3. Express agreement to account. — As has been seen in. 
Note 2 ante, the liability of the agent to account to the principal for 
the moveable |)roperty received by him may arise by virtue of an 
express contract or by virtue of the provisions of law. This Article is. 
generally worded and is comprehensive enough to include suits based 
on either of these liabilities.^ Article 115 would not apply to such 
cases. Firstly, it is a general Article which would ai)ply only where 

7. (1908) 85 Cal 298 (301) ; 7 Cal L Jour 279 : 12 Cal W N 820, Hafezuddm 
Mandal v. J achi Nath Saha. 

(1920) A I R 1920 Cal 848 (849) : 59 Ind Cas 126, Dasarafhi Chatter jee v. 
Asit Mohan. 

(1916) AIR 1916 Cal 680 (681) ; 30 Ind Cas 697 ; 43 Cal 248, Madhustcdan 
Sen V. jRaJchal Chandra. (But, on facts it was held that this lion 
could not be enforced for a particular period of agency : 5 Ind Cas 59, 
Not followed.) 

(1915) AIR 1915 Cal 118 (119) : 24 Ind Cas 18, Troilakhyanath Mandal v. 

Abanish Chandra. (5 Ind Cas 59, Dissented from.) 

(1915) AIR 1915 Cal 626 (627) : 29 Ind Cas 748, Behari Lai v. Harkmnar 
Dutta. (But if Iw any means the agency is terminated and the same 
agent is re-appointed, a new agency is created The charge created 
under the old agency on immovable proj)erty in favour of the principal' 
will not be available under the new agency.) 

[But »ee (1910) 5 Ind Cas 59 (60) (C3}),Jogesh Chandra v. Benode Lai 
Boy Chowdhury. (That any moneys as to which the agent 
might default were to be recovered in a particular way, cannot 
alter the nature of the suit or extend the period of limitation.)] 

Note 3 

1. Sreits based on liahiUty to account arising under latv ; 

(1901) 24 All 27 (48) : 28 Ind App 227 : 3 Bom L R 576 : 8 Sar 142 (PC), 
Asghar Ali Khan v. Khurshed Ali Khan. 

(1865) 4 Suth W R Sm C C 19 (20), Hadhanaih Dull v. Gobind Chunder. 
(1923) A I R 1923 Pat 464 (465) : 2 Pat 585 : 75 Ind Cas 1022, Jagdiy 
Prasad v. Mt. Itajo Kner. 

(1933) AIR 1933 All 642 (643, 648) : 147 Ind Cas 529 : 55 All 814, MoH 
Lai V. Radhe Lai. (Suit by the assignee of the principal.) 

(1905) 32 Cal 719 (723) : 1 Cal L Jour 232, Sib Chundra v. Chundra Narain. 
(1916) AIR 1916 Cal 800 (801) : 29 Ind Cas 848, Sures Kanta v. Nawab Ali. 
(1915) A 1 R 1915 Cal 626 (627) : 29 Ind Cas 748, Behari Lai v. IJaralmmar. 
(1909) 4 Ind Ca.s 556 (558) (Cal), Fox v. Beni Prasad Koer. 

(1901) 8 Cal W N 113 (115), Jogendra Nath Boy v. Beh Nath Chatterjee. 
(1931) AIR 1931 Lah 300 (301) : 134 Ind Cas 527, Buy Lai v. Gian Chand. 
(1916) A I R 1916 Lah 432 (432) : 33 Ind Cas 438, Jetha Ram v. Mehanga 
Bam. (Suit to recover money paid for joint purchase of property — 
Held Art. 89 apjdied and not Arts. 60 and 106.) 

(1891) 1891 Pun Re No. 31, Ganesh Das v. Shanker Das. (Suit by one part- 
ner against manager of the firm — Suit for moveable property received 
by agent and not accounted for.) 

(1919) AIR 1919 liow Bur 71 (75) : 51 Ind Cas 530, Hormasji v. Po 
Hmyin. (In a suit for money received by defendant as agent for plain- 
tiff on account of plaintiff’s winnings in a lottery, the agency conti- 
nues so loTig as the money is held by the defendant for the plaintiff, 
and the right to sue arises under Art. 89 when the money is demanded' 
and payment is refused.) 

[See (1923) AIR 1923 P C 31 (36) (P C), Venkanna v. AgasthiaJu 
(1901) 1 Cal L Jour 147 (149), Madhub Chunder v. Debendra Nath,] 
Suits based on express contract : 

(1916) AIR 1916 Mad 281 (283) : 26 Ind Cas 740 : 39 Mad B 16 , Venhaia- 
challam Chet ty V. Narayanan Chetty. 
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the suit is not one otherwise specially provided for ; where, therefore, 
the case is one clearly falling within Article 89, x\rticl 0 115 will not 
appiy*^ Secondly, a suit for recovery of moveable property (not being 
jTjoney) cannot possibly be called a suit for compensation within the 
meaning of Article 115 although under Order 20 Eule 10 of the Civil ^ 
procedure Code the decree for delivery of such property should also 
state the amount of money to be paid as an alternative if delivery 
cannot be had.^ Nor can a suit for accounts and for payment of the 
balance be regarded as a suit for compensation for a breach of the 
contract to accoti7it^ In Nobin Chandra Bariia v. Chandra Madhub 
Bariia,^ where the agent had expressly agreed to render accounts 
from time to time, it was held by their Lordships of the Privy 
Council that the suit was governed by this Article. A contrary view 
which had hoen held by the High Courts of Calcutta and Patna in 
the undermentioned cases® can no longer be considered good law in 
view of the Privy Council decision in Nobin Chandra' s case^ and 
also in view of the later decisions of the same High Courts.^ 

(1925) AIR 1925 Pat 494 (495) : 4 Pat 289 : 89 Ind Gas 275, Jogcyidra 
Narayan v. Chinai Muhammad. (Lower Court held that relation 
between parties do^xjuded on contract — Held in appeal that suit was 
governed by Art. 89 and not by Art. 115.) 

(1916) AIR 1916*^ Cal G80 (082) : 30 Lid Cas 097 : 48 Cal 248, Madhumdan 
Sen V. liakhal Chandra. (1 Cal L Jour 211; 5 Ind Cas 186 and 5 Ind 
Cas 59, Not followed.) 

(1910) 5 Ind Cas 58 (59) (Cal), Debendra Nath Ghose v. Sheikh Esha Ilaq 
Misiri. 

(1909) 2 Ind Cas 597 (599) (Cal), Mahomed Fiaz v. Upendra Lai. (It cannot 
be argued that where an agent is bound to furnish periodical accounts, 
his failure to do so necessarily constitutes a breach of contract.) 

{See (1916) AIR 1910 Cal 800 (801) : 29 Ind Cas 848, Suref^ Kania v. 
Nazvab AH. (32 Cal 719 and 35 Cal 298, Followed. 5 Ind Cas 
59, Not followed.) 

(1922) AIR 1922 Cal 355 (356) : 49 Cal 250 ; 68 Ind Cas 562, Pran 
Ham V. Jagadish Nath. (Obiter.)] 

2. (1916) AIR 1910 Mad 281 (283) : 26 Ind Cas 740 : 39 Mad 376, Venkata- 

challam Chetty v. Narayanan Chetty. 

(1912) 16 Ind Cas 414 (415, 410) (Cal), Jhapajhanessa Bibee v. Bama 
Sundari. 

3. (1867) 7 Suth W R 499 (499), Kazee Nuseenioollah v. Hoop Sona Bibi. 

[See also (1916) 31 Mad L Jour 37 (Jour), Critical Note on (1910) 39 
Mad 376: AIR 1910 Mad 281, Venkatachallam v. Narayayian.] 

4. (1908) 35 Cal 298 (301) : 7 Cal L Jour 279 : 12 Cal W N 820, Hafezuddin 

Mandal v. Jadu Nath Saha, 

(1919) AIR 1919 Cal 458 (460) : 53 Ind Cas 675, Bhabatarani Debi v. Sheikh 
Bahadur. 

[See (1933) AIR 1933 Nag 127 (130) : 141 Ind Cas 277 ; 29 Nag L R 
34, Binjraj v. Kisanlall. 

(1931) AIR 1931 Mad 185 (188) : 181 Ind Cas 165 : 54 IMad 054, 
Annu Avathanigal v. Somamndara Avathanigal.'] 

5. (1916) AIR 1916 P C 148 (149) : 44 Cal 1 : 36 Ind Cas 1 (P C). 

6. (1901) 1 Cal L Jour 211 (213), Matilal Bose v. Amin Chand Chattopadhaya. 
(1910) 5 Ind Cas 186 (187) (Cal), Easin Sarkar v. Barada Kishore. 

(1910) 5 Ind Cas 59 (60) (Cal), Jogesh Chandra v. Benode Lai Roy. 

(1919) AIR 1919 Pat 395 (396) : 51 Ind Cas 733 : 4 Pat L Jour 304, 
Anantaram v. Ganeshram. (Agent agreeing to render yearly accounts 
— Art. 89 or rather Art. 115 applies.) 

L See the cases cited in Foot-Note (1) above. 
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Artiole 89 
Note 4 


4, Registered agreement to account. — It was hold by the 
High Court of Calcutta in the undermentioned cases^ that a suit for 
accounts against the agent based on an agreemeiit which is registered 
would be governed by Article 116 and not by this Article. The Higl^ 
♦ Court of Allahabad has also held in the case cited below^ that a suit 
for accounts against the heirs of an agent is not governed by this 
Article but would be governed by Article 116 where the contract of 
agency is registered. The general trend of oiunion is, however, to the 
effect that a suit for accounts is not a suit for compensation for a 
breach of contract and that consequently, Article 116 would not 
apply even where the contract to account is registered.*'^ A suit for 
an account involves an undertaking by the plaintiff to pay to the 
defendant any amount that may be found to be due to him on taking 
accounts, and consequently a decree may be passed in favour of the 
defendant for such amount.^ This cannot bo done if the suit is merely 
one for compensation.^ In Ajinu Avathanigal v. Somasundaraf" 
Reilly, J. of the Madras High Court observed as follows : — 

“As w’as pointed out by Trevelyan, J., in Ktmjo Behary 
Singh v. Madhnh Chandra Ghose^ a suit for an account is not 
a suit for a definite sum of money but for ordering the defendant 
to account to the plaintiff for money received by him and the 

Note 4 

1. (1885) 12 Cal 357 (363), Ilareyider Kishore Smgh v. The Administrator 

General of Bengal. 

(1901) 1 Cal L Jour 211 (213), Mali Lai Bosev, Amin Chand Chattopadhaya. 
(1910) 5 Ind Cas 59 (GO) (Cal), Jogesh Chander v. Benodc Lai Roy. (The facts 
are not clear — The judgment indicates as though the suit was one for 
breach of a registered contract to render accounts annually.) 

[See also (1912) 16 Iiid Cas 852 (853, 855) : 17 Cal L Jour 201, Bhagi- 
rat V, Preyn Chand, (There bcouib to be some mistake as to 
dates ill the judgment as reported.)] 

2. (1917) AIR 1917 All 14 (15) : 39 Irid Cas 626 : 39 All 355, Mathura Nath v. 

Cheddu, 

3. (1908) 85 Cal 298 (301) : 7 Cal L Jour 279 : 12 Cal W N 820, Hafezuddin 

Mandal Jadu Nath, 

(1919) AIR 1919 Cal 458 (460) : 53 Ind Cas 675, Bhabatarini v. Sheikh 
Bahadur. 

(1933) A I R 1933 Nag 127 (130) : 141 lud Cas 277 : 29 Nag L R 34, Binjraj 
V. Kishenlal. 

(1931) AIR 1931 Mad 185 (188) : 131 Ind Cas 165 : 54 Mad 654, Annu 
Avathanigal v. Sornasundara Avathanigal. 

4. (1910) 6 Ind Cas 162 (162) : 32 All 525, Pernianand v. Jagat Narain. 

(1887) 11 Cal 147 (153) : 13 Ind App 123 ; 4 Sar 751 : 10 Ind Jur 475 (P C), 

Hurrinath v. Krishna Kumar. 

(1924) AIR 1924 All 854 (854) : 46 All 858 : 83 Ind Cas 880, Bam Charan 
V. Bulaqi. 

[Sec (1897) 20 Mad 418 (420), Bamalinga Chetty v. Raghunatha Rau. 
(1931) AIR 1931 Mad 185 (188, 192) : 131 Ind Cas 165 : 54 Mad 654, 
Annu Avathanigal v. Somasunadra Avathanigal. (Dissenting 
from AIR 1920 Mad 819 (821).)] 

6. (1931) AIR 1931 Mad 185 (188, 190) : 131 Ind Cas 165 : 64 Mad 654, Annu 
Avathanigal v, Sornasundara Avathanigal. 

6. (1931) AIR 1931 Mad 185 (188) : 131 Ind Cas 165: 54 Mad 654. 

7. (1896) 23 Cal 884 (P B). 
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first result is that the plaintiff gets a decree for discovery .... 
it is recognised as the law and practice in England — and there is 
no reason to suppose that the practice in this country should be 
different — that defendant agent in a suit for an account can 
recover the balance, if on the accounting a balance is found to be 
due to him. I must accede to Mr. Rajah Iyer’s contention that 
a suit for an account is not a suit for compensation for breach 
of contract. It appears to me to be a suit of an entirely different 
nature and may have results impossible in a suit for compen- 
sation for breach of contract.” 

In Prcm Bam v. Jagadish Nath,^ it was held that Article 116 
would not a})])ly, but the reason on whicli the decision proceeded was 
that that Article would apply only when, as provided by .\rticle 115, 
the suit is not otherwise siiocially provided for. This reasoning is 
however not correct. See Notes to Article 116 infra. 

5. Suit for accounts. — There was some hesitation felt as to 
the applicability of this Article to a suit for accounts brought by the 
principal against his agent. ^ However, doubts, if any, have been 
removed since the Privy Council decision in Ashgar Ali v. Khurshed 
It w^as held in that decision that “moveable property” in this 
Article includes money. Following this ruling it has been held by all 
tlie High Courts that a suit for accounts and to recover the balance 
due after taking such accounts would fall wdthin the ambit of this 
Article.'^ 

For the form of relief to be claimed in a suit for accounts by the 
principal against his agent, see the undermentioned decision.^ 


8. (1922) AIR 1922 Gal 355 (35G) : 49 Cal 250 : 08 Iiid Gas 562. 

Note S 

1. (1901) 1 Cal L Jour 147 (150), Madhub Chuyidci' v. Debendra Nath. 

2. (1902) 24 All 27 (43) : 28 Ind App 227 : 3 Bom L R 576 : 8 Sar 142 (P G). 

3. (1905) 32 Gal 719 (725): 1 Cal B Jour 232, Shib Chundra v. Chandra Narain 

M ulcer jee. 

(1934) AIR 1934 Cal 238 (239): 60 Cal 1347: 149 lud Gas 996, Md. Aviinnul 
Islam V. Md. Abdul Hamid, 

(1922) AIR 1922 Cal 355 (356) : 49 Cal 250 : 68 Ind Gas 562, Pmn Havi 
M ulcer jee v, Jagadish Nath Bay, 

(1919) AIR 1919 Cal 458 (459) : 53 Ind Cas 675, Bhahatarini Debi v. Sheikh 
Bahadur. 

(1917) AIR 1917 Gal 156 (157) : 40 Ind Cas 359, Kesho Prosad Singh v. 
Sarwan Lai. 

(1931) AIR 1931 Mad 185 (188) : 131 Ind Cas 165 : 54 Mad 654, Arinu .im- 
ihanigal v. Somasundara Avathanigal. 

(1916) AIR 1916 Mad 281 (282) : 26 Ind Cas 740 : 39 Mad 376, Venkata-^ 
challam Cheity v. Narayanan Chetty. 

[See (1914) AIR 1914 Mad 572 (572) ; 37 Mad 381 : 14 Ind Cas 254, 
Sankunni Menon v. Govinda Meyion. 

(1917) AIR 1917 Pat 74 (75) ; 42 Ind Cas 860 ; 2 Pat L Jour 642, 
Janardhan Prasad V. Mt. Jankibati Thakurain. (Suit agaiust 
an administrator.)] 

[See also (1936) AIR 1936 Mad 876 (878): 169 Ind Gas 362, Fulmran 
Chetty V. Chettichi Aclii. (It was held that S. 10 applied to the 
case. In case it did not, then Art. 89 or 120 applied.)] 

4. (1881) 7 Cal 89 (91) : 8 Cal L R 285, Soshi Mohun v. Guru Churn. 


Article 89 
Notes 
4-8 
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Article 89 
Notes 
6—7 


6. Moveable property includes money. — See Note 5 above. 

7. Agent, who is. — An agent is a person employed to do any act 
for another or to represent another in dealings with third persons.^ 
A contract of agency need not bo created by a written document ; 
it may be inferred from the circumstances and the conduct of the 
parties." 

Illustrations. 

1. A is employed by B to invest money on his behalf and to repre- 
sent him in liis dealings with the debtors. A is an agent of 

2. Two Muhammadan brothers wei’e joint in estate; lx)th were in 
Government service, emidoyed in different districts, and one was 
at home at one time and another was at another. It resulted 
from their mutual relations and similar engagements that the 
one acted for the other in the receipt of the profits of their 
estate. It was held that they were agents, the one of the other, 
in dealings with the joint estate.^ 

3. A Hindu family becomes divided, but a portion of the joint 
property is, with the consent of all the mernbers concerned, left 
in the management of one member ; tlie member so left in 
management of the property must be considered tlie agent of 
the otlier meml)ers.^ 


Note 7 

1. Contract Act, Section 182. 

(1908) 30 All 4-22 (427, 428) : 5 All L Jour 375 : 1908 All W N 175 ; 4 Mad 
L Tim 49 (F P»). Ham CJiaran Das v. Gaya Prasad, 

2. (1910) 8 Ind Cius ()37 (638) (Bom), NafJiubhai v. Devidas. (Agcnc.y by con- 

duct.) 

(1905) 32 Cal 719 (721, 722) : 1 Cal L Jour 232, Shih Chandra Roy v. Chan- 
dra Narain M ukerjec. 

(1930) A 1 R 1930 Sind 142 (143) : 123 Ind Cas 228, Ganesh Das v. Ganga 
Ram. (A servant on fixed salary the nature of whoso employment is 
that of an agent.) 

3. (1931) AIR 1931 All 372 (373, 374) ; 132 Ind Cas 43, Khnb Chand v. 

Chittar Mai. 

4. (1902) 24 All 27 (43) : 28 Ind App 227 : 3 Bom L R 576 ; 8 Sar 142 (P C), 

Asghar Ah Khan v. Khnrshed AH Khan. 

5. (1921) A I R 1921 Bom 384 (385) : 45 Bom 313 ; 59 Ind Cas 357, Gabu v. 

Zipru. 

(1928) A I R 1928 Bom 365 (367) : 113 Ind Cas 173, Govinddas v. Ganpatdas. 
(1925) AIR 1925 P>om 148 (150) : 88 Ind Cas 975, Girjabai v. Narayan Eao. 
(1922) A I R 1922 Mad 150 (156, 163) : 71 Ind Gas 177 : 45 Mad 648 (F B), 
Y er a /cola v. Yerukola. 

[See (1930) A I R 1930 P C 18 (21) : 121 Ind Cas 205 (P C), Virayya v. 
Adeiina. 

(1923) A I R 1923 P C 31 (36) (P C), Yenkanna v, Agasthiah. 

(1931) A I R 1931 Mad 185 (188, 192) : 131 Ind Cas’l65 : 54 Mad 654. 

Annu Arafhnnigal v. Somasiindara Avathanigal . 

(1928) A I R 1928 I, ah 688 (688) ; 111 Ind Cas 036, Mt. Kishen Devi 
V. Banwari Lai. 

(1929) A I R 1929 I.ah 407 (408) : 119 Ind Cas 327, Burchand v. 
G any at Rax. 

(1897) 24 Cal 309 (315), Banoo Tcivnry v. Doona Teivary.'] 

[See however (1936) AIR 1936 I\Iad 170 (171) : 161 Ind Cas 843, 
Sitarnmaswaniy v. Mahnlakshavnna, (On the particular facts 
of the case it was held that there was no contract of agency.)! 
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4. A deiKJsitod certain amount with a banker and drew against it, 
but not to the full extent ; the residue was employed on .4’.s 
account by the banker, according to an agreement between 
them. It was held that besides the ordinary relation of banker 
and customer, there subsisted also between tiiein the relation 
of principal and agent. 

For other illustrations, see the undermentioned cases/’ 

The following }) 0 rsons have been held not to be ‘agents’ within 

the meaning of this Article — 

1. A quoiidain agent, after termination of his authority, 

receiving money due to principal.' 

2. Tiie guardian, of his ward.^ 

3. A CO- mortgagee, of another co-mortgagee.'* 

5a (1873) 10 Bom H C K 300 (304), Nasir bin Abdul v. Dayabhai Tichachand. 

0. (1917) AIR 1917 All 400 (408) ; 30 Tnd Cas 371 : 39 All 81, Sushil Chandra 
V. Gatiri Shankar. (The relation l)et\veen a broker and the person 
for whom he acts is that of an agent and principal. Unlike the factor, 
ho is not ontrustod with the custody and tlu' apparent ownership of 
the goods, but he is a mere negotiator to etfect Imsiness and is paid for 
his services a commission on the sales resulting from his elTorts.) 

(1910) A 1 R 1910 Cal 548 (550) : 31 Iiid Cas 007 : 42 Cal 1050, Pali Barn 
Banerjee v, Kankinarra di Co. (Broker.) 

(1890) 12 All 541 (545) : 1890 All W N 99, Babu Barn v. Bam DaijaL 
(Factor,) 

(1899) 20 Cal 715 (728) : 3 Cal W N 524, Fink v. Bnldeo Das. (Do.) 

[See (1915) A I R 1915 Mad 1001 (1003) : 29 Tnd Cas 402, Bapu Sahib 
Y'usuff Sahib cf Co. v. Imc Ismail d Co. (A factor is an agent 
entrusted with the possession of goods for sale.) 

(1878) 3 Cal L R 440 (447), Nori Narain Chose v. Aduiinistrator 
General of Bengal. (Alukhtar). 

(1881) 7 Cal' 627 (632), Laudess v. Calcutta, Landing and Shi'irping 
Co. 

(1880) 14 Cal 147 (152) : 13 Ind App 123 : 4 Bar 751 : 10 Ind Jur 475 
(P C), Hurnnath v. Krishna Kumar. (Dewaii of Estate). 
(1924) A 1 R 1924 All 481 (489) ; 40 Ail 791 ; 84 Ind Cas 158 (F F>), 
Sheo Ghulam v. Salih Bam, (Lambardar.) 

(1919) AIR 1919 Pat 395 (390) : 51 Ind Cas 733 : 4 Pat L Jemr 304, 
Anantaraan Bohidar v. Ganeshram Jiohidar. (Do. 10 C TMj K 
98 held wrongly decided.) 

(1913) 18 Ind Cas 735 (730) : 40 Cal 108, Chandra Madhah Jlirua v. 

N abinchandra Bar n a . ( Lam barda r . ) 

(1910) AIR 1910 P C 148 (149) : 44 Gal 1 : 30 Ind Cas 1 (P C), 
Nobin Chandra Bartia v. Chandra Madhab Barua. (liainbar- 
dar. This view wa.s not conte.sted in the appeal bo the Judicial 
Committee. On appeal from 18 Ind Cas 735.)] 

[But see (1910) A I R 1916 Nag 40 (41): 41 Ind Cas 848 : 13 Nag h K 
127, Balwant v. Deorao. (Lambardar is not an agent.)] 

7. (1915) AIR 1915 All 259 (200) : 29 Ind Cas 980, Hansraj v. Batni. 

[See also (1919) A I R 1919 All 440 (444, 445) : 4.1 All 635 : 52 Ind Cas 
373, Pur an Mnl v. Ford and M ac Donald «C Co.] 

8. (103G) AIR 1936 All 700 (700) : 165 Ind Cas 206, Charan Singh v. Divan 

Singh. 

(1896) 10 C P L R 98 (99), Mohammad Farriikh v. Kadir Ali Khan. 

(1891) 1891 Pun Rc No. 84, Sher Ali v. Khwaja Muhammad. (Art. 120 
applied.) 

9. (1921) AIR 1921 Lah 196 (197) ; 79 Ind Cas 294, Mohamed Ibrahim v. 

Mohavied Ismail. 


Article 89 
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4. A chairman of a Municipal Council, of the Council.^^ 

5. An administrator de son tort}^ 

6. A receiver apix)inted by a Court of a disputed pro. 
perty, of the successful party.^^ 

As to whether a partner is an agent of another partner, see the 
undermentioned case.^^ 

8. Suit between members of a quondam joint Hindu family. 

— It has been seen in Note 7 ante that where a Hindu family becomes 
divided, but a portion of the joint prox)erty is left in the management 
of one member, such member must be considered to be the agent of 
the other members in respect of such management. It follows that 
a suit for an account against such member is governed by Article 89.^ 
A contrary view, namely, that such a suit is governed by Article 62 
and not by Article 89, has been held in the undermentioned cases. ^ 
In view of the Privy Council decision in Mudanna Virayya v. 
Mudanna Adenna^^ the said contrary view is no longer law. In the 
said Privy Council case, a suit was brought by A in 1920 for division 
of property against his two brothers B and G ; A alleged that there 
had been in 1908 a division of status betvvecn the three brothers, and 
made a claim (inter alia) against B as manager of the joint property 
in respect of certain family outstandings alleged to have been collected 
and misappropriated by B. Their Lordshij^s, after observing that in 
the circumstances of the case the point about limitation was not open 
to B, remarked, “if, however, it was open, their Lordships are of 
opinion that the Article of the Limitation Act applicable is Article 89/* 

9, Suit against a del credere agent. — A del credere agent is 
one who, in consideration of extra remuneration, called a del credere 
commission, undertakes that persons with whom he enters into 
contracts on the |)rincipars behalf will be in a position to perform 

10. (1899) 22 Mad 312 (343), Srinivasa Ayyangar v. Municipal Council of 

Karur. 

11. (1919) AIR 1919 Mad 172 (173) : 51 Ind Gas 748, Alla Pichai v. Papathi^ 

animal . 

12. (1900) 3 Oudh Ca.s 171 (173), Sarju Prasad v. Mt. Khem Kuar. 

13. (1933) AIK 1933 Nag 127 (129, 130) : 141 lud Gas 277 : 29 Nag L R 34, 

Binjraj v. Kisanlal. (A suit by one partner for partnership accounts 
(without a prayer for dissolution of partnership) based on an exjprcBB 
agreement botween the partners to render accounts and to distribute 
the tuofits annually is governed by Art. 120 and not Art. 89.) 

[But see (1912) 14 Ind Gas 19 (21) (Lah), Sham Lai v. Bainka Mai A 

Note 8 

1. See case.s cited in Foot-Note (5) to Note 7. 

2. (1896) 24 Gal 309 (315), Banoo Tewary v. Doona Tewary, 

(1908) 4 Nag L R 84 (85), Tarachnnd v. Pranchand, (Where one member of 
a joint Hindu joint family realises a debt due to the family, no suit of 
the kind contemplated by Art. 62 can be brought against him by the 
other members. But, if at partition unrealised debts are left undivided 
and are subsequently realised by one member of the separated famiiy» 
the claim of the other members to recover their shares in the realisa- 
tions is governed by that Article.) 

3. (1930) A I R 1930 P 0 18 (21) : 121 Ind Gas 206 (P C). 
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their duties. A del credere agent incurs only a secondary liability 
towards the principal ; he is in effect a surety for the persons with 
whom he deals. ^ Where such an agent had not received any moneys 
for goods sold by him, and was sued upon his contract of guarantee 
for the price of goods sold, it was held by their Lordships of the Privy 
Council that the action was merely one on a breach of contract 
governed by clause 9, Section 1 of the Act of 1859.^ 

10. Suit against the representative of a deceased agent. — 

Where an agent dies without rendering accounts to the principal in 
res]>ect of moveable property received by him, his estate in tlio liands 
of his legal representatives does not thereby escape liability to tho 
principal. The legal representatives would be liable to make good 
the losses of the principal to the extent of the assets whicli they 
might have received from the deceased agent, though they are not 
personally liable for such losses.^ The question lias arisen whetlier, in 
enforcement of this liability, a suit for accounts will lie against such 
representatives and whether such a suit, if maintainable, will be 
governed by Article 89. 

On the first question, it has been held in the undermentioned 
cases^ that a suit for accounts will not lie against the agent i)ut only 
a suit for money i)ayahle to the principal for loss which ho may have 
suffered by reason of the negligence or misconduct, the misfeasance 
or malfeasance of his agent. In this view it has been held in the said 
cases that Article 89 is not apjfficable to such suits. The general trend 
of opinion, iiowever, is that a suit for accounts will lie against the 
representatives of the agent wffth this difference that the burden of 
proof will be upon the plaintiff to establish his case.'^ Tlio jffaintiff 
must prove that each item was actually realised by the agent and 

Note 9 

1, (ISIG) 4 M (ft S 5GG (574) : IG R R 544 (549), Morris v. Cleasby. 

1'. (1871) 10 Suth W R 35 (3G) ; 14 Moo Ind App 134 : 10 Beng L R 15 : 2 Sar 
703 (P C), Okoor Persaud Bustooree v. Mt. Fool Koomaree Dabee. 

Note 10 

1. (191*2) IG Ind Gas 414 (41G) (Cal), J hapajhannessa Bibi v. Bavia Sundari 
Chaudhrani. 

See also cases cited in Foot-Note (3). 

(1912) 16 Ind Gas 742 (745) (Cal), Kunieda Char an Bala v. Asutosh Chatlo- 
padhya, 

(1923) AIR 1923 Pat 259 (263) : 71 Ind Gas 91G, Bameshwar Singh v. 
Narendra Nath. 

(188G) ISBG Pun Re No. 96, Sethchand Mai v. Kalian Mai. 

(1929) A I R 1929 Lah 362 (366) : 117 Ind Gas 233, Prem Das w.Charan Das. 

(1921) AIR 1921 Mad 407 (408) : 44 Mad 214. : 61 Ind Gas 530, Venkata- 
charyulu v. Mohana Panda. 

(1918) AIR 1918 Cal 276 (277) : 47 Ind Gas 371, Sasi Sekharesivar Boy v. 
Hajirannessa Bibi. 

(1912) 16 Ind Gas 414 (416) (Cal), Jhapajharinessa Bibi v. Bania Sundari 
Chaudhrani. 

(1881) 7 Cal 627 (632), Lawless v. The Calcutta Landing and Shipping Co. 
(Principal is entitled to have an account rendered). 

(1909) 2 Ind Gas 118 (121) : 31 All 429, Bao Girraj Singh v. Rani Raghuhir 
Kunwar. 


Article 89> 
Notes 
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Article 89 that it was not jjaid to the plaintiff by him. It would be oi>en to the 

Note 10 legal rejiresentatives to adduce evidence to show either that the money 

was never realised by the agent or that it was paid to the plaintiff 
after realization. The duty of the legal re])resentative8 would be to 
j)lace before the Court for investigation all the accounts in their 
possession and ])Ower which the deceased agent might have prepared 
during his agency. 

On tlie second question, it has been held that Article 89 will 
govern such suits.*^ The High Court of Allahabad^ and the under- 
mentioned cases of tlie Higli Court of Calcutta^ and the Chief Court 
of the Ptinjal/ liave, on the other hand, held that Article 89 will not 
apply to such cases, the reason given being that the representative 
of an agent is not an agent within the meaning of that Article and 
that the suit, therefore, though for accounts, is not against the agent, 

(1927) AIR 1927 Mad 157 (159) : 99 Ind Cas 45fi : 50 Mad 249, Fartha. 
saradlii Ajtparao v. Turlapnti Subba Rao. [On appeal from AIR 1924 
Mad 840.) 

(1915) A 1 K 1915 Mad 59(; (590) : 27 Iiid Cas 807, Arunachallam Chetty v. 
Raman Chetty. 

(1925) A 1 H 19*25 Bom 148 (149, 150) : 88 liid Cas 975, Girjabai v. Nara^ 
yanarao, 

(1921) A 1 R 1921 Born 384 (385) : 45 Bom 318 : 59 Ind Cas 357, Gnbu v. 
Zipr'iL. 

(1928) AIR 1928 Nag 250 (250) : 112 Ind Cas 120, Lai Smgh v.Jiwan Ra^n. 
(1917) A r R 1917 All 14 (15) : 39 ind Cas 020 : 39 All 355, Mathura Nath v. 
Chheddu. 

(1912) 13 Ind Cas 930 (935) : 1912 Pun Re No. 1, Fatima v. Imiiazi Jan. 
(1910) 5 .Tnd Cas 59 (00) (Cal), Jogesh Chandra v. Renode Lai Roy. 

(1885) 12 Cal 357 (*l(yd),Hnr(oider Kishorev. AMviiniHtrator-Cleneral of Bengal. 
3a (1929) A 1 K 1929 Bah 302 (300) : 117 Ind Cas 233,lVr;u Las y.Charan Das, 
(1918) A I R 1918 Cal 270 (277) ; 47 Ind Cas 371, Sa.sishekharesiear Roy v. 
H ajirannessa Uibi. 

4. (1881) 7 Cal 627 (032), Lawless v. Calcutta Landing and Shipping Co. 

(1927) A I R 1927 AEad 157 (159) : 99 Ind Cas 450 : 50 Mad 249, Parthasardhi 

Appa Rao v. S'nhba Rno. 

(1915) A I R 1915 Mad 590 (590) : 27 liid Cas 807, .Arunachallam Chetty v. 
Rainan Chcttif. 

(1921) A 1 R 1921 Bom 384 (385) : 45 Bom 313 : 59 Ind Cas 357, Oahu v. 
Zipru. 

(1925) A 1 R 1925 Bom 148(149) ; 88 Ind Cas 075, (Hrjahai v. Narayana Rao. 
(1928) A J R 1928 Nag 250 (250): 112 Jnd Cas 120, Lalsingh v, Jiivanrani. 
(1935) A T R 1935 Cal 817 (821) : 100 Ind Cas 388, Bikram Kishore v. Jadab 
Cdiandra. 

(1910) 5 Ind Cas 59 (00) (Cal), Jogesh Chandra v, Benode Lai Roy. (As tlao 
document was registered^ Article 110 was held to apply.) 

(1885) 12 Cal 357 {36S), Jlarender Kishore v. Administrator -General of Bengal. 

(Do.) 

5. (1909) 2 Ind Cas 118(121) : 31 All 429, Jiao Girraj v. Rani Raghubir Kunwar. 
(1917) AIR 1917 All ,14 (15) : 39 Ind Cas G2G : 39 All 355, Mathura Nath v. 

Chheddu, 

(1902) 25 All 55 (50) : 1902 All W N 191, Bindraban Behari v. Jamuna 
K tin war. 

{]. (1912) 10 Ind Cas 414 (410) (Cal), J hapajhannessa Bihi v. Bavia Sundari 
Choudhrani. 

•7. (1912) 13 Ind Cas 930 (935) : 1912 Pun Re No 1, Mt. Fatma v. Mt. 

Jan. 



BY PRINCIPAL AGAINST AGENT 


1387 


In Parthasaradhi Appa llao v. Subha Eao,^ Curgenven, J., observed 
as follows : — 

“It has only to he pointed out that the Limitation Act 
classifies suits according to their ‘description’ and tliat a suit of 
the description referred to in Article 89 may be brought against 
the legal representative of an agent as well as against tlie agent 
himself, just as, under Article 78, the drawer’s representatives 
may be sued upon a dishonoui ed bill of exchange.” 

H. Suit by representative of deceased principal It lias 

beau seen in Note 10 ante that the omission of any mention of legal 
rojiresentatives in the first column of the Article does not moan that 
tlio Ai’ticle is not intended to apply to a suit by the legal representa- 
tives of the principal or against the legal representatives of tlie agent. 
A suit l)y tlie legal representative of a deceased jirinciiial against the 
iigent for accounts will, consequently, be governed by this Article.^ 

12. Starting point — General. — An agent receives money subject 
to an obligation to account for the same. In all such cases tlie cause 
of action does not accrue to the principal immediately the money is 
iocei\' 0 d by tlie agent^ but arises when an account is demanded and 
refused" or in the alisence of such demand and refusal, when tlie 
auoncy terminates.'^ Limitation has therefore been made to run 
under this Article from the date — 

1. when the account is, during the continuanco of the agency, 

demanded and refvml ; or 

2. where no such demand is made, when the ayencij tenninates. 
In the generality of cases, only one of these contingencies 

cifiinarily hajipens. There may, however, he cases wliere both the 
contingencies may ha])pen. Thei’e may first he a demand and refusal 
and at a subsequent date, a termination of the agency. In such cases 
time will run from the date of the refusal in respect of the accounts 
U]> to that date, and from tlie date of the termination of the agency 
in respect of accounts sulisequent to the date of refusal. 

(1927) AIR 1927 Mad 157 (IGO) : 99 Ind Cas 45G ; 50 Mad 249. {4’his view 
has been expressly approved in A 1 R 19S5 Cal 817 (821).) 

Note 11 

I. (1985) AIR 1935 Cal 817 (820) : 160 Ind Cas 388, Bikrarn Kislmre v. Jadah 
Chandra* 

(1925) AIR 1925 All 682 (682) ; 85 Ind Cas 704, Mahadco Praaad v. Sooraj 
Prasad, (Relying on AIK 1910 I* C 148 (P C),) 

(1916) AIR 1916 P C 14.8 (149) : 36 Ind Cas 1 : 44 Cal 1 (P C), Nobin 
Chandra Barua v. Chandra Madhab Barua, (Suit by representative 
of deceased principal against quondam agent — Art. 89 was applied.) 

Note 12 

b (1869) 11 Sutb W R 76 (77) ; 2 Beng L R A C 139, Kali Krishna Pal Chow- 
dhury v. Svi. Jwjgut Turn. 

'P (1873) 10 Bom H C R 300(305), Nasir bin Abd7il v. Dayabhai I'tchnchand. 

(Though it is stated in this case that a demand will furnish a cause 
of action, it must in reference to the context be taken as a demand 
and refusal.) 

8. Sec Note 14 infra. 


Article 89 
Notes 
10-^12 
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Illustration, 

B, an agent, was employed by A to collect rent from December 
1907 to October 1915. He was asked to submit accounts up to 
12th April 1914, on or before the 13th May 1914 : he failed to 
submit them. The agency terminated on 11th October 1915. A 
suit was filed by A against B on 27th August 1918 for accounts 
for the whole period from 1907 to 1915. It was held that there 
was refusal on 13th May 1914 and that the claim therefore, so 
far as it related to accounts up to 12th April 1914, was barred 
by limitation, but that the suit was in time in respect of the 
claim for accounts from 13th April 1914 to 11th October 1915.* 

13. Demanded and refused.” — Where an account has been 
demanded and refused, time runs from the date of such refusal.* 

The question whether there has been a demand and refusal Ls a 
(luestion of fact and has to be ju'oved by definite evidence.'^ Hence, 
in tile absence of evidence, no inference as to the demand and refusal 
can properly be drawn adversely to the claim of the principal.'^ 

On the question whether the refusal should be an express refusal 
or an implied one to be inferred from the circumstances of the case,, 
there is a difference of opinion. The Punjal) Chief Court is of opinion 
that as the cause of action must accrue to the principal against his 
agent on a definite date and that date must bo the date on wliich the 
account is demanded by the principal from the agent and is refused 
by him, the refusal by the agent to comply with the principal’s 
demand for the account must be an express refusal on a definite 

4. (1922) A I R 1922 Cal 355 (357) : 49 Cal 250 : 68 Iiid Cas 562, Fran Bam v. 
Jagadifili Nath, 

Note 13 

1. (1916) A I 1916 Cal 680 (683) : 30 Ind Cas 697 : 43 Cal 248, Madhiisudan 

Sen V. Hakhal Chandra, 

(1933) A I K 1933 All 642 (648) ; 147 Ind Cas 529 : 55 All 814, Moiilal v. 
liadhey Lai, 

(1912) 13 Ind Cas 930 (934) : 1912 Pun Rc No. 1, Fatima v. Initiasi Jan, 

[See also (1925) AIR 1925 Nag 115 (117) : 81 Ind Cas 505, Bhaiyalal 
V. Rai Bcharilal. (Held that the agent was not a trustee for 
the principal.)] 

2. (1925) A I K 1925 Pat 494 (495) : 4 Pat 289 ; 89 Ind Cas 275, Jogindra 

Narain v. Chinai Mahomed, 

(1918) A 1 R 1018 Pat G15 (GLS) ; 43 Ind Cas 570, Natoab Chowdhry v. Lolc 
Nath Singh, 

[.See (1909) 2 Ind Cas 597 (599) (Cal), Mahomed Fiaz v. Upendra Lai 
(It was held on facts that there was no refusal.)] 
also (1905) 1 Gal L Jour 147 (149), Madhub Chunder v. Deh&ndra 
Nath. (A mere agreement on the part of the agent that he will^ 
submit account papers at the end of each year is not enough to 
make the right to sue for each year’s account accrue at the end* 
of that year.) 

(1931) A I E 1931 All 872 (374) : 132 Ind Cas 43, Khuh Chand w 
Chit tar Mai.] 

3. (1916) AIR 1916 P C 148 (149) : 44 Cal 1 : 36 Ind Cas 1 (P 0.), 

Chandra Bariia v. Chandra Madhab Barua. (18 lud Cas 735y 
Reversed.) 
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Dr. Whitley Stokes (ia Anglo Indian Codes) seems to be of 
t)i 0 same opinion/'^ This view has not found favour with the High 
Courts of Bombay® and Calcutta,^ and with the Judicial Commis- 
sioner's Court of Sind.® These Courts have held that the question 
whether or not an account was demanded and refused must depend 
Ujion the circumstances of each case and that a refusal might be 
/in ferred or implied from the facts of the case. 

However, the decisions in which it has been held that a demand 
and refusal might bo inferred do not admit of any ininciple being 
fornndated as to the extent or degree of evidence that is necessary 
hofore sucli an inference of refusal can be drawn. Thus, the case of 
Hari Narain v. Administrator -General of Bengal^ is an authority 
for the proposition that the neglect to com|)ly with the demand to 
render accounts is tantamount to a refusal. This decision was 
followed in Easin Sarkar v. Barada Kiskoir}^^ which was a case of 
negligence on the part of the agent to render accounts annually 
whicli he, by an agreement, had agreed to so render. Coxe, J., 
Iiowevcr, observed in the undermentioned case^^ : “I must confess, 
speaking witli the greatest respect, that I feel some difficulty in 
holding that mere neglect to render accounts, whicl'i the defendants 
li;no agreed to render, can be deemed to be a refusal within the 
'.neaning of Article 89.” And in M adJmsudan v. Ilakhal Chandra}'^ 
it was remarked : “There may be cases where omission to render 
iiccounts may not be a refusal within the meaning of Ai ticle 89.” 

Illustrative Oases, 

1. A was the mukhtear of B. B demanded of A an account of his 
j'cceipts and disbursements and in reply thereto A wrote on 


1. (1912) IS Iiid Cas 930 (934) : 1912 Puii Rc No. 1, Fatima v. Imtiazi Jan. 

(1912) 14 Ind Gas 19 (21) (Lah), Sham Lai v. Dainka Mai. (Suit by a 
partner against other partners.) 

Sec Anglo Indian Codes, Vol. 1, page 987, referred in (1919) A I B 1919 Cal 
458 (459) : 53 Ind Cas 675, Lhabatarini Dcbi v. Sheikh Bahadur. 

h. (1933) AIR 1933 Bom 450 (457) : 145 Ind Cas 030 : 58 Bom 200, Karso7idai; 
Dhiinjibhoy v. Surajbhan Eamrijual. 

7. (1933) AIR 1933 CaZ 204 (208) : 141 Ind Cas 225, Abdul Latiff v. Gopeswar 
Chattoraj. 

(1022) AIR 1922 Cal 355 (357) : 49 Cal 250 : 68 Ind Cas 562, Bran Ram 
Mocker jee v. Jagadish Nath. 

(1919) AIR 1919 Ca! 458 (459): 53 Ind Cas 675, Bhabatarini Dcbi v. Sheikh 
Bahadur. (“Every year we made demand of accounts aaid ho (defen- 
dant) was all along saying that he would render accounts” — field 
there was no refusal.) 

(lyiG) AIR 1916 Gal 680 (683, 684) : 30 Ind Cas 697 : 43 Cal 248, Madhu- 
Sudan Sen v. Eakhal Chandra. 

s- (1930) A I R 1930 Sind 142 (143) : 123 Ind Cas 228, Ganeshdas Lolcuram 
V. Gengaram Dhingra. 

'J- {1878} 3 Cal L R 446 (446). 

^0- (1910) 5 Ind Cas 186 (187) (Cal), (There is nothing to show in the judgment 
whether the demand and refusal were proved.) 

^ h (1912) 16 Ind Cas 414 (417) (Cal), Jhapajhannessa Bibi v. Bavia Sundari 
Cho7idhrani. 

12- (1916) A I R 1916 Cal 680 (684) : 80 Ind Cas 697 : 43 Cal 248. 


Article 89 
Note 13 
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3rd August 1872 a letter in which he x)romisecl to render full 
accounts during the ensuing vacation. This he neglected to do. 
Held that mukhtear virtually refused to account at the end of 
the vacation.^^ 

2. A letter was written by the plaintiff to the defendant on 24th 
April 1909. In this letter it was stated that the defendant had 
submitted account papers for 1311 and 1312 fasUs but had not 
explained them. He was accordingly called upon to appear and 
ex])lain. The defendant did not respond to this call. Held that 
failure to respond amounted to refusal. 

^ 3. An agent employed to collect rent was asked by his principal to 
submit accounts iij) to 12th April 1914 on or before 13th May 
1914. The agent failed to submit the accounts. Held that the 
conduct of the agent in not complying with the demand to 
submit tlie accounts amounted to a refusal. 

4. When a demand for accounts was made but the agent put the 
matter off, such postponement was held not to amount to a 
refusal. 

Where an agent is appointed jointly by more than one principal, 
the demand for an account must bo made by all the principals 
together. A separate demand from an individual x)rincipal and refusal 
by the agent to such principal has no effect on the starting iioint 
of limitation under this Article. 

14. “When the agency terminates”; general. — As has been 
seen in Note 12 above, the Article contemplates two distinct starting 
j)oints of limitation of which the date of the termination of agency is 
one, the other being the date of demand and refusal of accounts.^ 
This Article, thus, recognizes the termination of agency as giving 
a cause of action for a suit by the principal to recover moveable 
ju’operty received by tlie agent and not accounted for,'^ and in this 

13- (1878) 3 Cal L R 446 (446), Hari Narainv. A dinini^itrator General of Beyigal. 

14. (1916) AIR 1916 Cal 680 (683, 684) : 30 Ind Cas 697 : 43 Cal 248, Madhu- 

sudan Sen v. Hakhal Chandra. 

15. (1922) AIR 1922 Cal 355 (357) : 49 Cal 250 : 68 Iiid Cas 562, Pran Bam 

Mookerjee v. Jagadesh Nath Boy. 

16. (1924) AIR 1924 Pat 664 (665) : 3 Pat 546 : 80 Ind Cas 956, Syed Hasan 

Imayi v. Debi Prasad Siyigh. 

(1918) A I R 1918 Pat 615 (618) : 43 Ind Cas 570, Naiuab Choivdhury v. Lolc 

Nath Sing a. 

(1919) AIR 1919 Cal 458 (459) : 53 Ind Cas 675, Bhabatarini Debi v. Sheikh 

Bahadur. 

17. (1923) A I B 1923 Pat 404 (467); 2 Pat 585 : 75 Ind Cas 1022, Jagdip Prasad 

Sahi V. Mt. Bajo Kner. 

Note 14 

1, (1922) AIR 1922 Cal 355 (357) : 49 Cal 250 : 68 Ind Cas 662, Pran Bam 

Mookerjee v. Jagdish Nath Boy. 

(1916) AIR 1916 Cal 680 (684) : 30 liid Cas 697 : 48 Cal 248, Madhusudan 

Sen V. Bakhal Chandra. 

2. (1869) 11 Suth W R 76 (77) : 2 Beng L R A C 139, Kali Krishna Pal v. Sml. 

Juggut Tara. 

(1881) 7 Cal 627 (632), Lawless v. Calcutta Landing and Shipping Co. 
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respect differs from the Act of 1871 (see Article 90 of that Act). 
The right to demand an account from the agent is vested in the 
principal and this right can be exercised by him at any thne during 
the continuance of the agency, unless there is a contract to the 
contrary ; but where no demand for an account is, during the con- 
tinuance of the agency, made by the principal, time will begin to 
run from the date of the termination of the agency. A suit, therefore, 
brought more than three years after the termination of the agency 
will be barred by limitation.^ 

x\n agency, according to Section 201 of the Contract Act, is 

terminated — 

1. by the principal revoking his authority (see Note 15) ; or 

2. by the agent renouncing the business of the agency (see 

Note 16) ; or 

3. by the business of the agency being completed (see Note 17) ; 

or 

4. by either the principal or the agent dying or becoming of 

unsound mind (see Notes 18 and 19); or 

5. by the princijial being adjudicated an insolvent under the 

provisions of any Act for the time being in force for tiie 

relief of insolvent debtors. 

The determination of the agency is a question of fact and depends 
ii[KDn the .circumstances of each case.^ The test to be a})plied is to 
see whether the agent has ceased to represent the principal ; the fact 
that the liability of the agent in respect of acts done by him may 

(1905) 32 Cal 719 (724) : 1 Cal L Jour 232, Shih Chandra Roy v. Chandra 
Narain M ulcer jee. 

3. (1905) 1 Cal L Jour 147 (150), Madkuh Chnnder v. Debendra. Nath. 

(1905) 32 Cal 719 (724) : 1 Cal L Jour 232, Sib Chandra Ray Chowdury v. 
Chundra Narain Mulcherji. 

(1915) AIR 1915 Mad 596 (596) : 27 Ind Cas 807, Arunachallam Chctty v. 
Raman Chetty. 

(1937) AIR 1937 All 363 (365) : 169 Ind Gas 135, Hmgu Lai v. Sarjn 
Prasad. (Limitation Ixigins to run where no demand is made from 
the time when agency terminates— This is irrespective of the date of 
demand; this has got to be decided on a consideration of the termina- 
tion of the agency.) 

1- (1917) AIR 1917 Mad 398 (398) : 36 Ind Cas 8l2, Nagappa v. Chidambaram. 

(1918) A I R 1918 Mad 31 (32) : 45 Ind Cas 430 : 41 Mad 1, Muthia Chctty 
V. Alagappa Chetty. 

(1928) AIR 1928 Lah 688 (689) : 111 Ind Cas 635, Mt. Kishen Devi v. Ban- 
tvari Lai. (For want of such proof it was assumed that the agency 
continued.) 

(1935) AIR 1935 Lah 49 (49) : 157 Ind Cas 815, Hira Wazir v. Mohammad 
All. (A legal practitioner, who happens to be the agent of a party, does 
not cease to be such agent merely because he gets a vakalathnama 
from his principal and sues on the strength of it for realising the 
amount due to his principal.) 

(1933) AIR 1933 All 042 (648) ; 147 Ind Cas 529 ; 55 All 814, Moti Lai v. 
Radhey Lai. 

(18GG) 6 Suth W R Act X Rul 29 (.30), Bissessur Roy Choudhry v. Ram 
Doolal Chund. (Where an agency has been created for a fixed pt^riod, 
the mere absconding of the agent would not amount to such a. 
determination of the agency as to cause limitation to run from that 
date.) 


Article 89 
Note 14 
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continue, has nothing to do with the termination of the agency.^^ 
Where the duration of an agency was fixed for a certain term by 
an agreement between the xndncipal and the agent, and the latter 
was allowed to continue as agent even after the term was over, it 
was held that the agency was not terminated on the expiry of the 
term nor was a fresh agency created but the original agency con- 
tinued.'^ An agency created for the management of an immovable 
property is terminated by the transfer of such i^roperty.® 

Where once the Court takes charge of the property in suit by 
the appointment of a receiver or otherwise, rights of management or 
service which other persons may })ossess by virtue of any contract 
with the original owners of the property will cease. But this is not 
an absolute rule of law ; it depends upon circumstances of each case. 
Thus, where an agent is apix)inted as receiver and he works as an 
agent of his master, notwithstanding Ins appointment as receiver, his 
agency does not cease.' 

There is no such thing as a general agency between a pleader and 
his client. In every suit the contract of agency is created when the 
vakalat is executed and it ends with the termination of the suit.® 

15. Termination by revocation of agent’s authority. — 

The authority of an agent may be revoked, subject to the provi- 
sions contained in Section 202 to Section 206 of the Contract Act, 
expressly, such as by notice to,^ or by dismissal of,^ the agent. A 

(1938) AIR 1938 Mad 88 (39), Subramania Iyer v. Kannappa Chetty, 

[See (1913) 18 Ind Cas 921 (922) (Mad), Narayanasarriy Thevar v. 
Aiyaswmny Iyengar. (Parties becoming enemies — Agency 
terminates.)] 

4a(191()) AIR 191G Mad 281 (282) : 2G Ind Cas 740 ; 39 Mad 37G, Venkata^ 
challam Chetty v. Narayanan Chetty, (Fixing in the contract o£ 
agency a date for rendering of accounts cannot affect the termination 
of agency by revocation.) 

(1918) AIR 1918 Mad 81 (32) : 45 Ind Cas 430 : 41 Mad 1, Muthia Chetty 
V. Alagappa Chetty . 

(1935) A I R 1935 Mad 707 (708) : 158 Ind Cas 573, Somasundaram Chetty v. 
Nachal Achi. 

5. (1917) AIR 1917 Mad 455 (45G) : 3G Ind Cas 804, Eamanathan Chetty v. 
Knsi. 

G. (191G) AIR 191G Cal 800 (800,801) : 29 Ind Cas Siiresh Kanta Banerjce 
V. Nawab Ali Sikdar. (So assumed.) 

7. (193G) AIR 1936 Mad 980 (982, 983) : 166 Ind Cas 360, Hari Rao v. Soma- 

sundaram. 

8. (1927) AIR 1927 Mad 157 (159) :‘99 Ind Cas 456 : 50 Mad 2i9, .Parthasaradhi 

Appa Rao v. Suhba Rao. (Confirming AIR 1924 Mad 840.) 

(1880) 28 W R (Eng) 681 (682, 684) : 14 Ch D 406 : 43 L T 3 : 49 L J Ch 
465, Saffron Walden Second Benefit BtUlding Society v. Rayner, 

[But see (1923) AIR 1923 Pat 259 (264) : 71 Ind Cas 916, Eameshtvar 
Singh v. Narendra Naih.^ 

Note IS 

1. (1916) AIR 1916 P C 148 (148) : 44 Cal 1 : 36 Ind Cas 1 (P C), 
Chandra Barua v. Chandra Madhab Barua. 

(1916) AIR 1916 Mad 281 (282) ; 26 Ind Cas 740 : 39 Mad 376, Venkata- 
challam Chetty v. Narayanan Chetty. 

(1922) AIR 1922 Cal 355 (358) ; 49 Cal 250 : 68 Ind Gas 562, Pmn 
Jagadish Nath. 
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revocation may also he implied from the conduct of the principal or 
of the agent.* 

16. Termination by the agent renouncing the business of 
the agency. — An agency may be terminated by the agent 
renouncing the business of the agency, as when he resigns from the 
employment/ or departs from his employer's service/ The renun- 
ciation of the agent may be gathered from the facts of the case. 
Thus, an agency terminates when the agent sots up a title in himself 
adverse to his principal.*^ 

17. Termination by the business of the agency being com. 

pleted. — Where an agency is created for the xmrpose of transacting 
a x)articular business, it terminates on the completion of that busi- 
ness,^ in the absence of any x>roof to the contrary.^ Where an agent 
has been ai:)i)ointed for the sale of certain x>roi)erties, is the business 
cojn])leted as soon as the sale is comxdeted ? There is a difference of 
opinion on the x)oint. According to the undermentioned cases, ^ where 
an agent for the sale of x^roperty receives the x>rice thereof, the 
agency does not terminate until he has paid the price to the princi- 
pal, In Balni Bam v. Bam their Lordshix)S of the Allahabad 

(18r)5) 4 Suth W R S C C Ref 19 (10), Tiadhanath Diitt v. Govind Chunder 

Chatter jee. 

[See (1915) AIR 1915 Cal C>26 (627): 29 Ind Cas 748 (748), Lai 

V. liar a Kinnar.] 

See Contract Act, Section 207. 

Note 16 

1. (1909) 4 Ind Cas 556 (557) (Cal), Fox v. Beni Pershad, 

(1928) AIR 1928 Mad 90G (907) : 109 Ind Cas 3B2, Madhavan 
Nair v. Zayviorin Maharajah Avergal of Calient,'] 

2. (1886) 14 Cal 147 (154) : 13 Ind App 123 : 4 Sar 751 : 10 Ind Jur 475 (P C), 

Uurrinath Uai v. Krishna Ktmiar, 

(1916) AIR 1916 Mad 1104 (1104) : 30 Ind Cas 691, Palaniappa Chetty v. 

Alagappa Chetty. 

3. (1879) 5 Cal 692 (698) ! 5 Cal L R 505 : 3 Shome L R 81, Kally Churn v. 

D'ukhee Bihee. 

[See (1910) 8 Ind Cas 637 (639) (Bom), Nathu Bhai v. Deridas. 

(1893) 16 Mad 456 (458), Sanharan v. Krishna.] 

Note 17 

1. (1928) AIR 1928 Lah 833 (831) : 110 Ind Cas 575, Ruchi Ram Sulcha Nand 

V. Charan Das. 

(1929) AIR 1929 Lah 883 (884) : 123 Ind Cas 878, Ramji Mai Narain Das 

V. Oulsara Singh. 

(1891) 1891 Pun Re No. 31, Ganesh Das v. Shankar Das. 

2. (1926) AIR 1926 Lali 200 (201) : 91 Ind Cas 487, Lakshimi Chand v. 

Chajju Mai Ralan Mai. (Limitation for a suit for accounts between 

a principal and agent commences to run in cases whore a date is fixed 

for settling accounts from the date so fixed.) 

3. (1890) 12 All 541 (545) : 1890 All W N 99, Bahu Ram v. Ram Dayal. 

(1899) 26 Cal 715 (725) : 3 Cal W N 524, Fink v. Buldeo Das. 

\_See also (1919) AIR 1919 Low Bur 71 (75) ; 51 Ind Cas 530, Ilor- 
musji V. Po Hmyin.'] 

3a (1890) 12 All 541 (545) : 1890 All W N 99. 

[But see (1937) AIR 1937 All .363 (365) : 169 Ind Cas 135, Hingu 
Lai V. Sarju Prasad. (Madras and Sind view referred to with 
approval.)] 


Avtiole 89 
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18—17 
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High Court observed: “Section 218 of the same statute (i.o. Contract 
Act) t)rovides that an agent is bound to pay to his principal all sums 
received on his account. Clearly then the business does not terminate 
on receipt of the money by the agent, inasmuch as there is a subse- 
quent obligation to account for the sums and to i)ay them.'’ The 
Madras High Court** and the Judicial Commissioner’s Court of Sind^' 
are of the opinion that the agency terminates when the sale is 
completed, and that it does not continue until the payment of the 
price to the ■|)rinci})al. The latter view, it is submitted, is correct. 
As has been seen in Note 14, an agency is determined when the 
agent ceases to represent the principal, though his liability to account 
may continue. 

Where a general ]x)wer of attorney executed in favour of a person 
ernjKJwers liim to manage all the affairs of the principal, the agency 
cannot be restricted only to the collection of debts and outstandings 
due to the princijial. Hence the agency does not terminate on sucli 
collections.^’ 

18. Termination of the agency by the death of the prin- 
cipal. — The authority of an agent is terminated by the death of the 
principal.^ His legal representative is entitled, as has been seen in 
Note 11 ante, to bring a .suit for accounts against the quondam agent. 
Time for sucli a suit runs from the date of the death of the principal. 
Whore an agent continues after the death of the princi})al as agent 
under the legal req)resentative of the ])rincipal and the legal repre- 
sentative sues the agent for accounts for tlie whole period of agency, 
the two j)eriods, namely tlie ])eriod before the deatli of the principal 
and the period thereafter, must be separately considered. The suit in 
respect of the former x>eriod would be barred after tlirco years from 
the date of the death of the julncipal and the suit in resi)ect of the 
latter period would be barred after three years after the date of the 
termination of the agency." 

4. (1916) AIR 1916 Mad 281 (282, 288) : 26 liid Cus 740 ; 89 Mad 876, Venlca- 

tachalain Chetty v. N arayanan CJielty. 

(1918) AIR 1918 M'ad 1825 (1826) : 87 Iiid Gas 875, Kuirpusamy Iyer v. 
Veerappa Chet tiar. 

(1934) A I K 1934 Mad (J91 (691) ; 152 Jnd Gas 266, Nagayya v. Yerri 
Kalappa. 

5. (1926) AIR 1926 Sind 264 (269) : 96 Ind Gas 79 : 21 Sind L R 886, Gordhan^ 

das V. Finn of Gokal Khataoo. 

6. (1918) A I R 1918 Mad 1296 (1297) : 87 Ind Gas 505, Bokhia Bi v. Official 

Assignee, Madinas. 

Note 18 

1, (1016) A I R 1916 P 0 148 (149) : 44 Cal 1 ; 36 Ind Cas 1 (PC), NoUn 

Chandra v. Chandra Madhah, 

(1916) AIR 1916 Cal 680 (682) ; 30 Ind Can 697 : 43 Cal 248, Madhusudan 
Sen V. liahhal Chandra. 

(1900) 23 All 233 (241) : 5 Cal W N 177 ; 28 Ind App 15 : 11 Mad L Jour 
58 : 3 Bom B R 114 : 7 Sar 829 (P C), Mujib-un-nissa v. Abdur 
Rahim. 

2. (1935) AIR 1935 Cal 817 (820, 821) : 160 Ind Cas 888, Bikram Kishore V. 

Jadab Chandra. 

(1916) AIR 1916 P C 148 (149) ; 44 Cal 1 : 36 Ind Cas 1 (P C), 
Chandra v. Chandra Madhab. 
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Wliere an agency is created for the management of a dedicated 
property by a document executed in favour of the Thakur represen- 
ted by its shehait, the death of the shebait does not terminate the 

ageucy,'^ 

What is the et'fect on the termination of the agency where two 
or more persons api)oint an agent by the same act or instrument, 
and where only one of such principals dies ? Will the death termi- 
nate the agency so far as the deceased principal is concerned, or 
will it also terminate the agency with respect to the surviving 
principals ? It cannot be held “as an inflexible rule of law,” says 
Mookerjoe, J., “that whenever two principals appoint an agent to 
take charge of some matter in whicli they are jointly interested, the 
deatli of one of them terminates the authority of the agent, not 
jneroly as regards the deceased but as regards the surviving })riiicij)al. 
Wo have in each case to determine the true intention of the i)arties 
to tl ]0 contract from the terms thereof and from the surrounding 
circvimstances.”^ This view was modified in the undermentioned 
case''’ where it was held that the agency will continue under the 
surviving lU’incipals in the absence of any evidence that all the 
principals were joint ])rincipals and not joint and several. 

19. Termination of the agency by the death of the agent. - 

The death of an agent also operates as a termination of the agency.^ 
As to whetlier the legal representative of the deceased agent can be 
sued for accounts, and if so, whether this Ai’ticle will govern sucli a 
suit, see Note 10 supra. 

Where authority is conferred on two or more agents, it is under- 
stood under the English law to bo a joint agency, and the y)owor 
uuist 1)0 exercised by all of them. Wliere such is the case, the death 

(1922) A I B 1922 Cal 53 (54) ; 65 Ind Cas 219, Sarashihala Dasi v. Omni 
Lai Ghosh. (Suit against the quondajn agent acting under S. 209, 
Contract Act, will presumably be governed by Art. 120 when the suit 
relates to accounts for the period after the d<iath of the principal.) 
(1909) 3 Ind Cas 684 (685) (Cal), Mohendra Nath Ghosh v. J adio Nath 
Muilik. 

(1923) AIR 1923 Pat 165 (173) ; 67 Ind Cas 451, lianicshivar Narainv. 
lUJmath Koeri. 

(1909) 3 Ind Cas 684 (685) (Gal), Mohendra Nath Ghosh v. Jadu Nath 
Muilik. (Art. 120 docs not apply to such a suit.) 

3. (1920) A I R 1920 Cal 848 (849, 850) : 59 Ind Cas 126, DasaraiM Chatter ji v. 
A.sisi Mohan Ghose. 

i (1917) AIR 1917 Cal 436 (441) : 41 Ind Cas 288, Bad,rinarain v. 
Brijnarayan. 

[5'64> als<} (1918) AIR 1918 Mad 279 (280) : 44 Ind Cas 849, Bomiu- 
saniy Pillai v. Chidambarani Chettiar.] 

5. (1936) AIR 1986 Cal 650 (652, 653) : 166 Ind Cas 608, Monindrcdal v. 
Haripada. 

Note 19 

1. (1869) 11 Suth W R 76 (77) : 2 Bong L A R C 139, Kalee Kishen v. Mt. 
Juggut Tara. 

(1881) 7 Cal 627 (632), Lawless v, Calcutta Landing d Shiy'ping Co. Lid. 
(Limitation will not commence to run until administration has been 
taken out.) 
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Article 89 of one of them terminates the authority of the others. Where, how. 
Notes ever, the agency is 'joint and several, the death of one of the agents 

19 — 21 does not terminate the entire agency. In India, in view of the provi- 

sions of Section 43 of the Contract Act, the presumption is that tlie 
agency is joint and several. Hence, the death of one of two agents 
does not terminate agency as regards the surviving agent.^ 

20. Burden of proof. — Where the suit is against the agent 
himself, the burden lies on the agent to establish that the claim is 
beyond time.^ In order to take the case partially out of tlie appli. 
cation of this Article, it must be shown that this Article protects tlie 
agent against a liability to render accounts for the whole period of 
agency and limits his liability to render accounts for a portion of such 
period. This the agent can show by xu'oving either that there was a 
demand and refusal, or that by any act of the inlncij^al ho has hoen 
0 xeinx)ted from tlio duty of furnishing the accounts.^ 

Where the suit is against the legal representative of the agent, 
the burden lies on the xdaintiff to establish his case. See Note 10 ante. 

21. Duty of an agent to render proper accounts. —When any 
money is received by the agent in course of the business, there is an 
obligation on him to render an account to the ])rincixjal of the money 
so received.^ It is his duty to keep true and correct accounts of all his 
transactions; he has to be ready with his accounts; ho has to support 
the entries by vouchers in x>roper cases. ^ This duty of rendering an 
account is not discharged merely by suhtnission of account x^^pe^'s ; 
the agent is l)Ound to explain tliose papers wherever necessary. And 
ho must he ready to pay any balance whicli might he found due 
fi'orn him ipKin taking tlie accounts.’^ 


2. (1912) 1C) Iiid Gas 852 (854, 855) (Cal), BkagiraOi v. Preni Chand. 

[See also (1910) 8 Ind Gas GB7 (G39) (Jjoni), N athuhhai v. Devidass.] 

Note 20 

1. (1930) A I R 1930 P C 18 (21) : 121 Iiid Gas 205 (P 0), Viraipfa v. Adenna. 
(1931) AIR 1931 All 372 (374) : 132 Ind Gas 43, Khuhchand V. Chittar Mai. 

2. (191G) AIR 191G G 148 (149) : 44 Cal 1 ; 3G Ind Gas 1 (P C), Nobin 

Chandra v. Chandra Madhah. 

Note 21 

1. (1669) 11 Suth W R 76 (77) : 2 Bung L R A C 139, Kalee Kishen v, Mt. 

Juggut Tara. 

(1873) 10 Bom If C R 300 (305), Nasir v. Dayabhai Itchachand, 

(1929) AIR 1929 P C 119 (120) : 115 Ind Gas 729 : 10 Lah 352 : 56 Ind App 
170 (P C), Bhau'ani Singh v. Misbah-ud-din. 
la (1819) 20 R K 258 (258) : 1 Jack Walk 135, Pearse v. Green. 

2. (1881) G Cal 754 (757) : 8 Gal L R 321, Annoda Prosad v. Dwarhanath. 

(1931) AIR 1931 Mad 185 (190) : 131 Ind Gas 1G5 ; 54 Mad 654, Annu 

, Avathanigal v. So7nasunda,ra Avathanigal. 

3. (1916) AIR 1916 Cal G80 (684) : 30 Ind Gas 697 : 43 Cal 248, Madhusudan 

Sen V. Bakhal Chandra, 

(1869) 11 Suth W R 76 (77) ; 2 Bong L R A C 139, Kalee Kiahen v. Ml. 
Juggut Tara. 

(1905) 32 Cal 719 (725) ; 1 Cal L Jour 232, Sibchundra Boy v. CJiundra 
Narain. 
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The same agent may be employed jointly by more than one prin- 
cipal. In such cases the agent is not bound to account separately 
And in case he submits accounts to one of such principals, he is not 
tliereby discharged from liability to the other or others, unless the 
CO -principals are also i)artners.^ 

22. Period for which the agent is liable to render account. 

Where a suit is brought by the i)rincipal against Ids agent for 

accounts within the period of limitation i)rovided under this Article 
(i. e. within three years of demand and refusal or of the teniunation 
of the agency), the lorincipal is not restricted to get an account merely 
for three years preceding the suit, but is entitled to an account for 
tlie entire period without any other bar of time.^ Thus, tlie account 
may be decreed for any period, inasmuch as the account which the 
agent is liable to render is one and indivisible, and he cannot plead 
limitation to any particular item.^ Moreover, there is nothing, it is 
submitted, in the terms of this Article to siip])ort the view that the 
accounts should bo limited to the three years antecedent to the suit. 

But, where there has been both a demand and refusal as well as a 
subsequent termination of agency, and a suit for the period before the 

(1912) IG Iiid Gas 414 (415, 417) (Cal), J hapajhanessa Bihi v. Bania Sundari, 
(1917) AIR 1917 Cal 15G (157) : 40 Ind Cas 359, Kesko Prasad v. Sarwan 
Bal. 

(1912) 13 Ind Cas 930 (935) : 1912 Pun Rc No. 1, Fatina v. Imiiazi Jan. 

[See (1931) AIR 1931 Mad 185 (190) : 131 Ind Cas 1G5 : 54 Mad G54, 
Anmi A-vathanigal v. Somasundara A vathanigaL] 

[See also (1890) 15 Bom 155 (159) : 18 Ind App G : 5 Sar G39 : 15 Ind 
Jur 35 (P C), Itahinihhoff v. Turner.^ 
ti. (1921) G2 Ind Cas 766 (7G7) (Cal), Kadir Btihsha Mia v. Baichernesa. 

5. Halsbnry’s Laws of Puigland, Vol. 1, Page 159, para 347. 

(1923) AIR 1923 Pat 464 (466) : 2 Pat 585 : 75 Ind Cas 1022, Jagdip 
Prasad v. Mi. Bajo liver. (In order to give a discharge to an agent, 
there must be a joint concurrence of all the principals and whore such 
a joint eoncniTencc is wanting, there is, in point of law, no discharge 
at all.) 

Note 22 

1. (18SG) U Cal 147 (154) : 13 lud App 123 : 4 Sar 751 ; lOIiid Jur 475 (P C), 

Jiurrinatk Bai v. Krishna Kinnar Bakshi. (In such an account the 
agent is p^'ima facie lialde for what he has received, and is bound to 
discharge himself ; but the evidence which is considered sufficient to 
discharge him may vary as to different items, and he certainly would 
be entitled to all such intendments and presumptions as arc made in 
favour of one who is called upon to render an account of transactions 
which have taken place long ago, though under circumstances which 
prevent any absolute bar by lapse of time.) 

(1936) AIR 1936 All 706 (706) : 165 Ind Cas 266, Charan Singh v. Diwan 
Singh. 

(1916) A I R 1916 Cal 680 (683) : 30 Ind Cas 697 : 43 Cal 248, Madlmsudan 
Sen V. Balchal Chandra. 

(1916) AIR 1916 Cal 800 (801) : 29 Ind Cas 848, Sures Kanta v. Naivab Ali 
Sikdar. 

(1928) AIR 1928 Mad 1236 (1237) : 114 Ind Cas 364, Ayyakutti Thevan v. 
Sigappa A chi. 

[See (1905) 9 Cal W N 745 (747) (P C), Thalctir Jawahir v. Lala 
Lachman Das, 

(1901) 1 Cal L Jour 147 (149), Madhuh Chunder v. Debendranath 
Dey.] 

2. (1910) 8 Ind Cas 637 (630) (Bom), Nathubhai v. Devidas, 
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Avtiold 89 date of the refusal is barred, it has been held that in a suit based 

Note 22 on the cause of action furnished by the termination of the agency, 

the agent cannot bo called upon to account for the period prior to 
the refusal. See Note 12 ante. 

Article 90 90 .''' Other suits Three years. | When the neg- 

by principals against ' lect or miscon- 

agents for neglect or duct becomes 

misconduct. known to the 

plaintiff. 


Synopsis 

1. Scope of the Article. 

2. Neglect or misconduct. 

3. Suit against agents. 

4. Starting point of limitation — Knowledge of the plaintiff. 

5. Liability of the legal representative of a deceased agent. 

1. Scope of the Article. — Articles 88 and 89 prescribe the 
period of limitation for suits /or account brought by the principal 
against his agent. This Article prescribes the period of limitation for 
^ 'other suits’* by the principal against bis agent for neglect or mis- 
conduct, that is, suits which do not properly come under Article 88 
or Article 89.’ 

Thus, a suit for corniiensation based on the ])rovisions of S. 212 of 
the Contract Act for loss resulting from the neglect, want of skill or 
misconduct of tlie agent, will be governed by tins Article. 

2. Neglect or misconduct. — An agent is bound to conduct the 
business of 11 le agency with as much skill as is generally possessed by 
persons engaged in similar business, unless the x)rincipal has notice 
of bis want of skill. The agent is always bound to act with reason- 
able diligence and to use sucli skill as bo possesses, and to make 
compensation to his julncipal in respect of the direct consequences of 
his own neglect, want of skill or misconduct, but not in respect of loss 

^ Act of 1877, Article 90 

Same as above. 

Act of 1871, Article 91 

Columns one aiid two .same as above. Column three was : — When the 
neglect or misconduct occurs. 

Act of 1859 

No corresponding provision. 

Article 90 — Note 1 

1. (1918) AIR 1918 Mad 31 (31) ; 41 Mad 1 ; 45 Ind Gas 430, Muthiah Clietty 
v. Alagapx)a Chetty. 

(1928) A IK 1928 Mad 900 (907) ; 109 Ind Gas 332, Madharan Hair 
Manavikrama Zamorin Maharaja Avergal^ Calicut. 

(1935) AIR 1935 Cal 817 (820) : ICO Ind Cas 388, Bihram Kishore v. Jadab 
Chandra. 
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or damage which are indirectly or remotely caused by such neglect, 
want of skill or inisconduct.^ An agent is, thus, legally bound to 
hike all the precautions which an ordinary prudent man of business 
would take in managing affairs of his own.*** And where it can bo 
shown that a loss sustained by the principal is directly traceable to a 
disregard on the part of the agent of directions issued to him regard- 
ing the conduct of the business, such misconduct is actionable.*^ Thus, 
wiiere A entrusted B with certain sums of money with a direction to 
dispose them off* in a jjarticular manner and B wrongfully retained 
them in his hands, it was held that B was an agent of A and was 
liable to A for neglect or misconduct.'* Similarly, where an agent did 
not inform his master about the arrears of rent getting barred by 
linritation, it was held that he failed in In's duty and was liable for 
damages in respect of such arrears as could not be recovered.’’ 

The expression “neglect or misconduct*’ lias special reference to 
wliat is termed negligence or misconduct of tlie agent in the coiukwt 
of the agency. These words must be construed technically as referring 
to what the princiiial charges as misconduct on the ])art of the agent 
in tlie business of the agency. Tliese words do not cove)’ every failure 
of duty by the agent/' 

As foi’ the degree of negligence requii’ed before an action lies 
against a legal jiractitionor, see the undermentioned decisions." 

Note 2 

L Contract Act, Section 2P2. 

2. (1910) A I R 1919 Cal 423 (424) ; 52 Ind Cn;s 71, Rarnesh Chandra v. Easin 

Sarkar. 

(1927) AIR 1927 All 43() (437) : 103 lucl Gas 221, Kifihori Lai Makundi Lai 
V. Jauhari Mai. (An agent inisconditcts himself if he makf's a secret 
profit and conceals that profit from his principal.) 

3. (1924) A I R 1924 All 467 (470, 471, 472) : 40 All 175 : 80 Ind Cas 241, 

A. C. Milker ji w. Mimicipal Board, Benares. (A suit by a Municipal 
Board against its Becretary and Executives Officer for the reeovery of 
riioneys einlxizzled Vw municipal s('rvants owing to tin' negligence of 
the defendant — It was assumed that I'ixecutive OftierT was an agent 
of the Municipal Jjoard.) 

(18{)7) 2 Agra 300 (307), Baboo Lai v. Vaughan. (This Article would govern a 
suit for damages against an agent in respect of the loss arising from 
his misconduct in neglecting to sue for the debts due to his principal 
or in so negligently selling his principal’s property that the proceeds 
cannot be realized.) 

(1924) AIR 1924 All 481 (489) : 40 All 791 : 84 Ind Cas 158, Sheo (ihnlam 
V. Salik Rani. (An agent who neglects his duty, that is to say, who is 
guilty of a breach of contract is liable to pay eompensation which 
directly flows from his breach.) 

(1931) AIR 1931 Cal 738 (741) : 58 Cal 923 : 133 Ind Cas 177, Sakliin a^ 
sauna v. Naliniranjan. (An agent appointed to realize dcl)ts with- 
holding the sums so realized — The. case would properly seem to bo 
governed by Art. 89 and not this Article — The question whetlier Art. 89 
would apply was however not raised at all.) 

4. (1930) AIR 1930 All 397 (398) : 124 Ind Cas 33, Jaganji v. Bandan. 

5. (1919) AIR 1919 Cal 423 (424) ; 52 Ind Cas 71, Ramesh Chandra Acharjee 

v. Easin Sarkar, 

0. (1928) AIR 1928 Mad 900 (901) : 109 Ind Cas 332, Madhavan Nair v, 
Manavikrama Zamorin Maharaja Avergal, Calient. 

7. (1907) 10 Oudh Cas 95 (101, 102, 106), Bahu Manohar Lai v, Kashmiri Bank 
Ltd. (This is a question of fact.) 
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Article 90 
Notes 
3—4 


3, Suit against agents. — A lambardar is the agent of the 
co-sharers of the village. If he does not collect from solvent and 
willing tenants, or squanders the cash and generally fritters away 
the 1)1*0 fits which might be realized if he were ordinarily diligent, he 
is liable to be sued for compensation. And a suit brought against 
such a lambardar will be governed by this Article.^ 

It is a question of fact in each case as to whether a director of a 
company whose acts are brought into question is in the i)osition of a 
trustee, a ])artner or an agent to the comx)any or the body of the 
share-holders. If on the facts of a particular case it is held that the 
director was an agent to the comi)any, a suit against him for loss 
incurred by his negligent conduct of the business wall bo governed 
by this Article.^ 

A hank clerk in charge of savings bank accounts, through whom 
alone money could be withdrawn and who alone could report to the 
official concerned wdiat a particular dei)ositor desirous of withdrawing 
money has to his credit, w^as held to be an agent and this Article was 
held to bo applicable to a suit to recover moneys x)aid out by his fraud. ^ 

4. Starting point of limitation— Knowledge of the plaintiff. 

— Time runs from the date when the neglect or misconduct becomes 
knotvn to the j)laintiff.^ It is necessary therefore, before the Article 
can be applied, to ascertain the date on which the ]daintiff came to 
know of the neglect or misconduct of the agent. ^ The knowledge may 

(1932) AIR 1932 Rang 1 (2) : 9 Rang 575 : 135 Incl Cas 648, Saw Hla Pru 
V. S, S, Ilalkar. 

Note 3 

1. (1924) AIR 1924 All 481 (489) ; 46 All 791 : 84 Ind Cas 158, Sheo Ghulam 

V. Salih Ham, 

2. (1924) AIR 1924 Lah 435 (437) : 5 Lah 27 ; 79 Ind Cas 740, Daulat Bam v. 

Bharat National Bank Ltd., Delhi, 

(1985) A I K 1935 Lah 705 (706):160 Ind Gas 759, Peoplea Bank of Northern 
India Ltd. v. Dcs Raj. (Art. 36 was not ai)X)lied.) 

(1936) AIR 1936 Lah 268 (271) : 162 lud Cas 204 : 17 Lah 262, Peoples 
Bajik of Northern India Ltd., v. Har Gopal. (To such a suit, Art. 36 
docs not apxdy.) 

(1936) AIR 1930 Lah 271 (272) : 167 Ind Cas 307, Peoples Bank of Northern 
India Ltd. v. Har Gopal. 

3. (1930) A 1 R 1980 All 573 (575) : 124 Ind Cas ISO, Benares Bank Lid, v. 

Puim Prasad. 

Note 4 

1. (1927) A 1 R 1927 All 436 (437) : 103 Ind Cas 221, Kishori Lai Makundi Lai 

V. Jauhari Mai. (Suit for money earned by agent as secret profits — 
Limitation loegins to run from the date the principal comes to know 
that agent has made, secret profits.) 

(1930) AIR 1930 All 397 (398) ; 124 Ind Cas 33, Jaganji v. Bandan, 
(i\IonGy entrusted to a person with direction to dispose it oS in a 
X)articular manner — Agent failing to do so — Suit for negligence of 
agent.) 

(1911) 9 Ind Cas 54 (54) (Mad), Bengasvmmy Iyengar v. Srinivasa Iyengar, 
(1907) 10 Oudh Cas 95 (103), Bahu Manohar Lai v. Kashmiri Bank Ltd, 

2, (1931) AIR 1931 Cal 738 (741) : 68 Cal 923 ; 133 Ind Cas 177, SakH'^ 

prasanna Bhattacharya V. Naliniranjan Bhattacharya. 
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actual or constructive. In Lala Anant Parshad v. Perbhu Narain^ Article 90 
it was held by the Allahabad High Court that constructive notice of Notes 

the negligence of the agent was sufficient in the circumstances of that 4 — 5 

case. Ordinarily, the knowledge of the negligence or misconduct of 
an agent can fairly be imputed to the jn’incipal from the date wdien 
he obtains the account book from the agent.^ However, it was held 
in the undermentioned decision*’ that reasonable time for examination 
of account books should be allowed after delivery of sucli account 
books. 

A suit for negligence in this Article means a suit in respect of 
some negligent act or omission and the words that limitation shall 
run from the time when the neglect becomes known to tlie plaintiff 
moan that time will run from the time when the negligent act or 
omission becomes known to the plaintiff* and not from the time when 
he realizes or concludes that the act was negligent^’ nor from the time 
when the principal comes to know that there is sufficient cayse for a 
good case being run against the agent.’^ 

S. Liability of the legal representative of a deceased agent. 

— The remedy for a wrongful act, which is not a more tort but a 
breach of a quasi contract, committed by a deceased agent, can be 
pursued against his legal representative where p>roperty belonging to 
another person has been ay^propriated by the deceased and added to 
bis estate.^ 


Q 1 To cancel | Three vears. | When the tacts en- 


or set aside an 
instrument not 
otherwise pro- 
vided for. 


! titling the plaintiff 
i to have the instru- 
i ment cancelled or 
set aside become 
known to him. 


^ Act of 1877, Article 91 
Same as above. 

Act of 1871, Article 92 

Cdliunns o]JC and two same as above. Coluinii three was : — When the 
histrumcnt is executed. 

Act of 1859 

No corresponding provision. 

3. (1910) 6 Ind Gas 456 (457) (All), 

(1914) AIR 1914 Low Bur 173 (175) : 25 Ind Gas 136, Palaniappa Chetty v. 
P. M. R. M. Firm. 

5. (1916) AIR 1916 Low Bur 40 (41) : 36 Ind Gas 418, Ardikapya Chetty v. 
K. A. B. Kadappa. 

3. (1932) A I R 1932 Rang 1 (2) : 9 Rang 575 : 135 Ind Gas 648, Saw Ilia Pru 
V. S. S. Balkar. 

(1914) AIR 1914 Cal 888 (890) : 25 Ind Gas 706. Janki Koer v. Mahahir. 

Note 5 

1* (1936) AIR 1936 Lah 268 (271) : 162 Ind Gas 204 : 17 Lah 262, Peoples 
Bank of Northern Pidia Ltd. v. Bar Gopal. 

(1935) AIR 1935 Lah 706 (707) : 160 Ind Gas 759, Peoples Bank of Northern 
India Ltd. v. Des Raj. 

(1922) 66 Ind Gas 446 (447) (Lah), Framjee Shapurjee v. Karain Devi. 
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Article 91 
note 1 


Synopsis 


1. Legislative changes. 

2. Scope and applicability of the Article. 

3. Cancellation or setting aside of instruments — General. 

4. Alienation by Hindu widow. 

5. Alienation by guardian. 

6. Alienation by coparcener in joint Hindu family. 

7. Alienation by lambardar. 

8. Alienation by karnavan of Malabar tarwad. 

9. Alienation by member of Aliyasantana family. 

10. Transfer by mohunt of mutt or trustee of temple. 

11. Alienation by sonless proprietor in the Punjab. 

12. Alienation by executor or administrator. 

13. Alienation by Court of Wards on behalf of disqualihed 

proprietor. 

14. Alienation voidable under Section 53 of the Transfer of 

Property Act. 

15. Alienation by minor as major —Suit for possession after 

majority. 

16. “Instrument,” meaning of. 

17. “Plaintiff.” 

18. Disability of plaintiff — Extension of time. 

19. Onus of Proof. 

20. Starting point. 

Other Topics 

Article not restricted to suits between parties to instrument ... See Note 2 

AAvard — Suit to set aside — Starting point ... ... See Note 20> Pt. 11 

Declaratory suits — Article not applicable : See Note 2, Pts. 8, 3a; Note 3, Pt- 3 
Fraudulent transfers — Starting point ... ... See Note 20 

Instrument brought about by undue influence — Starting point ... See Note 20, 

Pts. 7 to 10 

Instrument not supported by consideration — Starting point : Sec Note 20, Pt. 6 
Sham or inoperative transaction ... ... Sec Note 3, Pts. 1 to 4 

Suit for possession ... See Note 3 F-Ns (G), (9), (13), (16), (17); Note 15 
Void or voidable instrument ... ... See Note 3, Pts. 5 to 11 

1. Legislative changes. 

1. There was no iirovision corresponding to this Article in th^ 

Act of 1859. 

2. Article 92 of the Act of 1871 corresponding to this Arfcid® 

provided that the starting point of limitation was the date 
of the execution of the instrument. 
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3. The words “when the facts entitling the plaintiff to have the 
instrument cancelled or set aside become known to him” were 
substituted in the Act of 1877 for the words “when the instru- 
ment is executed” which occurred in the Act of 1871. 

2. Scope and applicability of the Article. — This is a general 
Article applicable to suits to cancel or set aside instruments not 
otliervvise provided for. Articles 44, 114, 185 and 126 are instances 
of special Articles providing for special classes of such suits. Whore 
a case falls under a special as well as under a general Article, the 
ostablished rule of interpretation of statutes is that the case is 
ivoverned by the special Article and not by the general one.^ 

A right to sue to set aside or cancel an instrument is provided for 
by S. 39 of the Specific Belief Act, 1877," which runs as follows : 

“Any x^si’son against whom a written instrument is void or 
voidable, wiio lias reasonable apprehension that such insti-ument, if 
iott outstanding, may cause him serious injury, may sue to have it 
juijudged void or voidable : and the Court may, in its discretion, so 
adjudge it and order it to be delivered up and cancelled. 

“If the instrument has been registered under the Indian Registra- 
tion Act, the Court shall also send a copy of its decree to the officer 
in wliose office the instrument has been so registered ; and sucli 
officer shall note on the copy of the instrument contained in bis 
hooks tlio fact of its cancellation.” 

Where an instrument is not void as between the parties thereto, 
or voidable at the o[)tion of the parties or of any other person, it 
vn?nu)t bo set aside or cancelled, but may, in proper cases, be declared 
not. to be binding on a particular person. A suit for sucli a declaration 
is governed by Section 42 of tlie Specific Relief Act. This Article 
does not apply to such suits. As was observed by tlieir Lordships of 
liie Privy Council in MotilaL v. Karrahiildin;'^^ “between sotting 
i-isido sale and holding that the idaintiff’s rights are not affected 
by it, there is a wide difference.” 

It has been broadly stated in some cases'^ that the Article is 
restricted to suits between parties to an instrument or their succes- 
wors-in-intorest. This however does not seem to be correct. As will 
be sliovvn in the Notes below, there are instruments which may bo 


Article 91 ~ Note 2 

t. See Note 24 to the Preamble. 

(1919) AIR 1919 Mad 079 (679) : 47 Ind Gas 505, Balasundaram Pandiavi 
Pillai V. Authirnulam Chettiar. 

(1883) 1883 Pun Re No. 19, Mangal v. Biita, 

See also Note 3 infra. 

(1897) 25 Cal 179 (180) : 24 Ind App 170 : 1 Cal W N 639 : 7 Sar 222 (P C). 

b (1923) AIR 1923 Rang 82 (83) : 74 Ind Cas 164, Mi San Ma Khaing v. 
Shwe Ba, 


Article 91 
Notes 
1—2 
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Article 91 voidable at the instance of third x'^arties to the instrument and if such 
Notes third party sues to avoid it, the suit will fall under this Article. 

^ ^ A suit based on an instrument, i. e. a suit claiming a relief in 

accordance with an instrument is not a suit to set aside or cancel the 
same.^ This will be so even if the plaintiff attacks a x)articular clause 
in the instrument as invalid and illegal/’ Where the plaintiff sued 
for reliefs granted to him undeu* an award but stated in the jdaint 
that a i)articular clause inserted in the award by the arbitrator after 
it was made was ultra vires and invalid, their Lordships of the Privy 
Council held that it was not a suit to set aside or cancel the award 
within the meaning of this Article/ Their Lordshij^s observed as 
follows : 

“As i-egards the defence that the suit is barred by limitation of 
time, their Lordshij^s are of opinion that the suit is based on the 
award and is not a suit to set it aside. No doubt the jdaintiff contends 
that the fifth clause prohibiting i)artition is invalid or at any rate is 
not binding ujion him; and that the arbitrator having made his award 
was then fiinctus officio and had no jurisdiction to make the entry 
which ho afterwards did make resj^ecting the five biswa share of 
Kukargoti. But these contentions do not bring the case within 
Article 91, Schedule II of the Indian Limitation Act, 1877. Under 
that Act, a suit to cancel or set aside an award must bo brought within 
three years from the time when the facts entitling the jdaintiff to 
have it cancelled or set aside became known to him. It is obvious that 
this limitation has no ax>plication to the controversy respecting the 
five biswas of Kukargoti. A plaintiff who contends that an arbitrator 
has no power to make an unauthorised addition to an aw^ard already 
made and sought to be enforced by him is not in any sense se)ekingto 
cancel or set aside the award. Neither does the contention that the 
fifth clause is ultra vires and invalid bring the case within the Act. 
The plaintiff disinites the legal effect of that particular clause, but 
does not seek to cancel or set aside the award. On the contrary he 
seeks to enforce it so far as it is oi)erativ0 in point of la\^^” 

3. Cancellation or setting aside of instruments — General.— 

Whether a i)erson is entitled or hound to sot aside or cancel an 
instrument depends largely on the question whether he is, or claims 
through a x)erson who is, on the face of it, a party to the instrument. 

(1921) AIR 1921 Nag 74 (70) : 17 Nag L R 169 ; 04 Ind Gas 775, Kunjilal 
V. Chandar Singh. 

(1931) AIR 1931 Oudh 338 (339) : 132 Incl Cas 51 ; 7 Luck 131, Parkash 
Narain v. Birendra Bikram Singh. 

5. (1926) A I R 1925 Oudh 678 (680) ; 90 Ind Oas 184, Kaniz Fizsa Bibi v. Data 

Din. 

6. (1901) 23 All 383 (391) : 28 lud App 111 : 5 Cal W N 585 : 11 Mad L Tim 

149 : 3 Bom L R 811 : 8 Sar 27 (P C), .Tafri Began v. Syed Ali Baza. 

(1932) AIR 1932 Sind 137 (142) ; 26 Sind L R 111 : 140 Ind Cas 724, 
Karan Aliihah v. Hussain Alishah. 

7. (1901) 23 Ail 883 (891) : 28 Ind App 111 : 5 Cal W N 585 ; 11 Mad h Tim 

149 : 3 Bom L R 311 : 8 Sar 27 (P C), Jafri Began v. Syed Ali Baza. 
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'Where he is a party to the instru7neni : Article 91 

Wbei'e A is, or claims through a person who is, on the face of the Note 3 
instruirient, a party thereto, the following positions are possible — 

1. The instrument may be a sham or inoperative one. 

2. It may be a void instrument. 

3. It may be a voidable instrument, that is, an instrument 

whicli may be affirmed or repudiated by A, at liis option. 

4. It may be a valid instrument. 

In the first case there is nothing in fact eitlier to set aside or to 
cancel and A is consequently not bound to get it set aside or cancelled. 

The very idea of a sham or nominal transaction would imply that it is 
not intended to be operative or to have any effect.^ His rigiits will not 
1)0 affected by the failure to so get it set aside or cancelled.^ He may, 
however, if he wishes to do so, sue under Section 42 of the Specific 
Belief Act, 1877, for a declaration that it is a sham transaction. But 
the suit would not be one governed ])y this x\rticle.^^ In Pether 
Pernial Chetty v. Mniiiandi Serraifi the ])laintiff sued for posses- 
sion of certain ])roi)erty in res[)ect of which he had executed wdiat 

Note 3 

1. (1927) A I R 1927 I\Iad 255 (200) : 99 Ind Gas 571, Venkat Rajiia Iyer v. 

Krishnoinvial, 

2. (1915) A I R 1915 Bom 242 (243) : 40 Bom 51 : 30 Ind Gas 909, Mancharam 

V. Panu Bhai. (35 Cal 551 (F G), Followed.) 

(1904) 7 Ovidh Gas 319 (320), Nokhey Lall v. Na^id Lai. (A« the sale deed 
was not intended to be operative but was a mere fictitious transaction, 
no suit to set it aside was uecessary under Art. 91.) 

(1017) AIR 1917 All 373 (374) : 39 All 033 : 40 Ind Gas 373, Jagrup Sahu 
V. Bamanand Sahu. 

(1928) A 1 R 1928 All 267 (267, 268) : 50 All 510 : 109 Ind Gas 54, Mahomed 
Nazir v, Mt. Zulaikha. 

(1924) AIR 1924 Bom 174 (176) : 48 Bom 166 : 82 Ind Gas 533, Sangawa v. 

Hnchangoioda. 

(1895) 23 Gal 460 (466, 469), Sham Lall Mitra v. Aviarendro Nath Bose. 

(1916) 1916 Pun W R No. 34, Taro v. Sarhdial. 

(1927) AIR 1927 Mad 805 (812) : 103 I. G. 150, Subraya Chetty v. Nagappa. 

(1929) A 1 R 1929 Mad 478 (479) : 120 Ind Gas 378, Krishnasuwuy Iyengar 
V. Kuppu Amynal. 

(1920) AIR 1920 Pat 538 (539) : 58 Ind Gas 380, Bam Brich Singh v. M.. 

Sonjhai Koer. 

(1912) 15 Ind Gas 819 (821) : 5 Sind L R 240, Khanchand v. Kodumal. 

(1933) AIR 1933 Oudh 72 (73) : 140 Ind Gas 709, Mahomed Yasin Ali v. 

Sarju Tewari. 

[But see (1933) AIR 1933 Lah 399 (400) : 142 Ind Gas 586, Hassu v. 

Bazida. (Submitted wrong.)] 

3. (1899) 13 Mad 44 (45), Nagathal v. Ponnusamy . 

(1908) 30 All 375 (377) : (1908) All W N 156 : 5 All L Jour 421, Jagar Deo 
Singh v. Phuljhari. 

(1926) AIR 1926 Rang 71 (72) : 93 Ind Gas 197, Ma Mo v. Ma Set. 

(1904) 28 Mad 349 (850) : 15 Mad L Jour 228, Singarappa v. Sanjivappa, 

(Such a suit would lie but Art. 91 would govern the case. — This, it is 
submitted, is not correct.) 

(1913) 18 Ind Gas 698 (698) : 35 All 149, Basant Lai v. Chhiddamrni LaU 

4. (1908) 35 Cal 651 (659, 560) : 35 Ind App 98 : 10 Bom L R 590 : 5 All L Jour 

290 ; 12 Cal W N 562 : 7 Cal L Jour 628 : 14 Bur L R 108 : 18 Mad 
L Jour 277 : 4 Mad Low Tim 12 : 4 Low Bur Rul 266 (PC). 
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Article 91 puriKjrteci to be a deed of sale in favour of the defendant and alleged 
Note 3 ip liis plaint that the transaction was merely a nominal instrument not 
intended to be operative. It was contended that the Article apxdioable 
to siicli a suit was this Article. Their Lordsliips of the Privy Council 
observed as follows : 

“As to the point raised on the Indian Limitation Act, 1877. 

their Lordshii)S are of opinion that the conveyance being 

an inoperative instrument, as in effect it has been found to be 
does not bar the tdaintiff’s right to recover possession of bia 
land, and that it is unnecessary for him to have it set aside as a. 
preliminary to his obtaining the relief he claims. The 144th, 
and not the 91st Article in the Second Schedule to the Act is, 
therefore, tliat which applies to the case, and the suit has 
consequently been instituted in time.” 

In the second case, there is, as in the first case, nothing to set 
aside. But A may, under the provisions of Section 39 of the Specific 
Belief Act, 1877, institute a suit to have the instrument adjudged 
void and the Court may, in its discretion, so od judge and order the 
same to bo cancelled. Such a suit, if instituted, would prirna fade 
be governed by this Article.^ A is, however, not honnd to institute 
such a suit as a preliminary to his obtaining the relief which he 
claims. 


5. (1025) A 1 H P)25 P C 216 (221) : 52 liul App 265 : 5 Rang 186 : 80 Incl Cas 

77S (P C), Kirkiccxxl v. Maung Sin. (A appeared as a party to a sub- 
iiiissiori to an award but really was a minor who was not in law 
represented in the; submission and tliereforc was not bound by the 
submission and award. A filed a suit to declare the award as void as 
against her. It was held that it was a suit under S. 39 of the Specifio 
Rtdief Act and that it was barred under this Article.) 

(1800) 27 Cal 156 (165) : 26 Ind App 216 : 4 Cal W N 274 : 7 Sar 580 (P C), 
Beni Per shad Koeri v. Dudhnath Itoy, 

(1923) A I R 1923 All 58 ((>2) : 69 Ind Cas 971 ; 45 All 169, Udil Narain Singh 
V. HandJdr Singh. (Deed of transfer on basis of adoption — Subse- 
quent suit for declaration of voidness of deed on ground of no adop- 
tion — Time runs from date of deed.) 

[See also (1902) 25 All 1 (16) : 4 Bom L R 832 : 6 Cal W N 849 : 29 
Incl App 203 : H Sar 340 (P C), Jiampal Singh v. Balhhaddar 
Singh. (If he was not a party on the face of the instrument, 
then he could sue for a declaration under S. 42 of the Specific 
Relief Act that the document was not binding upon him"^ 
Such a suit would be governed by Art. 120.)] 

6. (1899) 27 Cal 156 (165) : 26 Ind App 216 : 4 Cal W N 274 ; 7 Sar 580 (P C), 

Beni Per shad Koeri v. Dudh Nath Boy. 

(1885) 12 Cal 69 (74, 75), Uaghuhar Dayal Sahii v. Bhikya Lai Misser. 
(Arts. 91, 92 and 118 are particularly concerned with instruments or 
transactions, which, if allowed to stand unchallenged once they 
i)eeume known, might become important evidence against the persons 
whose rights they purported to affect. If those persons omit to chah 
lenge them within the shorter period of limitation allowed for doing 
so, they will not Ikj precluded from having the longer period of limita- 
tion allowed by the law for the recovery of immovable property ; but, 
in this latter ease, they will probably have to show that the instrument 
or transaction which they neglected to challenge is null and void so 
far as they and their interests are concerned.) 

(1891) 16 Bom 186 (190), Abdul liahini v. Kirparam Daji. (The instruments 
sought to be set aside were assumed to be nullities.) 
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In the third case, A can get the instrument set aside or cancelled^ 
But this he can do only by bringing a suit for the purpose under 
Section 39 of the Specific Belief Act, 1877/ In other words, there 

(1929) A I K 1929 Bom 24 (27, 28) : 113 Ind Gas 318, Vallabhdaa Mulji v. 
Pranshankar Narhhe Shankar. 

(1930) AIR 1930 Bom 545 (553) : 54 Bom 837 ; 127 Ind Gas 897, Shankar 
Bha% V, Bai Shiv. 

(1913) 18 Ind Gas 909 (971) (Gal), Sidhu SaJm v. Oopi Chrran Das. (It; is not 
necessary for a party to a deed to have it formally set aside if from its 
inception it is void and of no etiect.) 

(1902) 4 Cal L Jour 442 (467), Alamgir Khan v. Kavirunnessa Khantun, 
(1929) A ] R 1929 Gal 606 (607) : 121 Ind Gas 404, Brindahan Misra v. 
Dlinibacharan Roy. (Document of one kind oxtiouted, by misrepresen- 
tation, for another kind is void.) 

(1921) A 1 R 1921 Gal 131 (138) : 69 Ind Gas 476, Nibaran Chandra M ookerjee 
V. Nirupa7na. (Do.) 

(1919) AIR 1919 Cal 728 (729) : 49 Ind Gas 76, B-ihiw Siddik Jiossain. 

(Do.) 

(1921) A I R 1921 Cal 786 (788) : 70 Ind Gas 525, Sarat Oumdra v. Kanai 
Lai. (Do.) 

(1912) 13 Ind Gas 375 (376) (Upp Bur), Nga Batr v. Kga, Lu Gale. (Do.) 
(1891) 1891 ]^un Re No, 57, Ghulajn Rasul v. Ajabgul. 

(1897) 1897 Pun Ke No. 55 page 241 (243, 249), Rangan v, Mahtah Chayid. 
(1901) 1904 Pun Re No, 74 : 1905 Pun D H No. 2, Murad Baksh v. 
Husain Baksh. 

(1905) 1905 Pun L R No. 103, Dwarka Das w.Sardar hachuian Smgh. 

(1936) A I R 1936 Lah 49 (50) : 1()1 Ind Gas 592, Bhagwan Das v. Gian 
Chand. 

(1892) 16 Mad 311 (311) : 3 Mad L Jour 141, Sandarain v. Seelhanniial. 
(Instrument without consideration was void — Suit for possession not 
barred — The reasoning of Mnthusamy Per, J., in whieJi the decision 
proceeds cannot however l)e supported.) 

(1.888) 1 C P L R 165 (167, 168), Baji Jiao v. Jlarpal. (Suit for declaration 
of title to property alicnatcai l)y an invalid do<‘ument.) 

(1924) A I R 1924 Pat 284 (285) : 72 Ind Gas 748, Mi. Bibi Kamz Zainah v. 
Mobarak H ossai ) i . 

(1882) 5^11 76 (81) : 1882 All W N 180, Ilazari Dal v. J adaun Singh. (Per 
Straight, J. Stuart, C. J. contra.) 

[See also (1884) 6 All 207 (210) : 1884 All W N 34 (F B), Meda Bihi v. 
Clieddi. (Gift by iMuhamniadan not followed by dolivc;ry of 
possession — Suit by him after death of dom»r agaijjst defendant 
who took possession of it after donor’s death.) 

(1924) AIR 1924 All 370 (371) : 46 All 260 : 78 Ind Gas 222, uM7ila7ii 
V. Maula Bux. 

(1884) 1884 All W N 60 (60), Sarajul JJaq v. Khadhn Iliis.sain.'] 

7. (1887) 15 Cal 58 (65) : 14 Ind App 148 : 5 Sar 92 : 12 Ind Jur 9 : R & J 99 
(P G), Janki K^inwar v. Ajit Singh. (The immovable profjerty could 
not have beeji recovered until the deed of sale had been set aside, aiid 
it was ]}ecessary to bring a suit to set aside the deed.) 

(1916) A I R 1916 Mad 350 (352, 354, 362) ; 38 Mad 321 : 19 Ind Gas 596, 
Raja of Rarnnad v. Arunachallam Cheitiar. 

Halsbury, Vol. 20, S. 1745. 

(1900) 25 Bom 337 (351) ; 27 Ind App 216 : 5 Cal W N 10 : 2 Bom R 927 : 
10 Mad L Jour 368 : 7 Sar 739 (P C), M alkarjun v. Narhari. (It is 
obvious that the expression “set aside a sale” is not attended by any 
such difficulty (i. e. the one felt in the case of the expression “set 
aside an adoption”), because a sale, valid until set aside, can be legally 
and literally set aside; and anybody who desires relief inconsistent 
with it ma^ and should %)ray to set it aside : 14 Bom 279, Overruled.) 
(1890) 14 Mad 26 (27), Ihmi v, Kwichi Avima, 


Article 91 
Notes 
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Article 91 must be a judicial avoidance or cancellation of the instrument.® Such 

Note 3 a suit would be governed by this Article.®®' If A does not institute 

such a suit within the time prescribed by this Article, he cannot in 
any other suit, claim any other relief inconsistent with the terms 
of the instrument.® In other words, a suit for any relief which ig 

8. (1916) A I R 1910 Mad 350 (359) : 38 Mad 321 : 19 Ind Cas 

Raninad v. Arunachallam Chettiar. 

See also the cases cited in Foot-Note (7) above. 

8a (1916) A I R 1916 Mad 350 (362) : 38 Mad 321 : 19 Ind Cas 596, Raja of 
Ramnad v. Arunachallam Chettiar. 

(1910) 5 Ind Cas 497 (498) (All), Safdar Singh v. Akbar Shah. (The suit fell 
under S. 39 of the Specific Relief Act, and Art, 91 applies to it.) 

(1903) 27 Bom 560 (562) : 5 Bom L R 533, Bakatram Nanuram v. Karsetji 
J i'fDajishet. 

(1916) AIR 1916 Cal 120 (123) : 35 Ind Cas 284, Bansiram v. Secy, of State. 

(1921) A 1 R 1921 Cal 786 (789) : 70 Ind Cas 525, Sarat Chandra v. Kanai 
Lai. 

(1890) 14 Mad 26 (27), Unni v. Kunchi Amma. 

(1894) 18 Mad 189 (192) : 4 Mad L lour 106, Srirengachariar v . Bamaswami 
Ayyangar . 

(1909) 1 Ind Cas 719 (720) : 32 Mad 72, Govindaswaviy Fillai v. Ramaswamy 
Pillai. 

(1890) 3 C P L R 182 (182), Sheosingh Lamhardar v. Jey Lai. 

[See also (.1904) 6 Bom B R 925 (929), W asanirao v. Anandarao.] 

9. (1887) 15 Cal 58 (65) : 14 Ind App 148 : 5 Sar 92 : 12 Ind Jur 9 : R & J 99 

(P C), Janki Kuntmr v. A jit Singh. 

(1927) A I R 1927 Mad 255 (260) : 99 Ind Cas 571, Venkafaramier v. 
KrisJmamnial. 

(1889) 11 All 456 (459, 460) : 1889 All W N 109, Hnsan Ali v. Nazo. (Suit 
by heir of Mahomedan donor for a share of donor’s property by a 
declaration that the gift was invalid as having been procured from the 
donor by fraud and undue influence.) 

(1934) A I R 1934 All 507 (512) : 152 Ind Cas 146, Aft. Azistennissa v. Straj 
H usa in . 

(1932) A I R 1932 All 63 (65) : 135 Ind Cas 232, Deo Singh v. Aft. Didaiya 
Judeo. (Suit for possession of pro^Xirty transferred by plaintiff on the 
ground of fraud.) 

(1915) AIR 1915 All 212 (213) : 37 All 640 : 29 Ind Cas 968, Qaswi Beg v. 
AT iihaymnad Zia Beg. 

(1891) 1891 All W N 130 (131), Baldeo Prasad v. Jit Singh. 

(1910) 6 Ind Cas 891 (891) (All), Mt. Panna Bibi v. Alt. Habiba. (The suit, 
although the relief is put in various ways, is in truth and in fact a 
suit to set aside the .sale deed. As long as this deed stands in the 
plaintiff’s way, she is not entitled to any declaration of the title. It is 
quite clear that in so far as the suit is for setting aside the sale deed, 
it is barred by limitation.) 

(1914) AIR 1914 Bom 59 (91) : 38 Bom 449 : 22 Ind Cas 105, Jan Afuham- 
mad v. Datu Jaffer. 

(1916) A I R 1916 Bom 130 (131) : 41 Bom 347 : 39 Ind Cas 23, Haro Cxoyal 
V. Paragoicda, 

(1935) AIR 1935 All 1018 (1019, 1020) : 158 Ind Cas 434, Abdul Gafoorv. 
Ram Krishna Al.urariji. (The observation, however, that where such 
instrument i.s executed by a person who is not the full owner of the 
property but has only conditional authority to dispose of it, this 
Article would not apply and the limitation applicable is that pres- 
cribed by Art. 120, does not seem to be correct.) 

(1937) AIR 1937 Cal 500 (504) : 172 Ind Cas 755, Jafar Ali v. Namnan- 
nissa Bihi. (Where in a suit in recovery of possession, there is an 
obstacle in the way of granting relief in the shape of gift orsettlenieut, 
the plaintiff cannot get any relief until such instrument is set J 
and if it is too late for setting aside the document, the suit for 
possession should also fail.) 
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inconsisfcenfc with such an instrument would be barred if filed after 
the period prescribed by this Article. Where, however, the relief 
claimed is not inconsistent with the instrument but is based on a 
cause of action with which the instrument has no concern, the suit 
would not be governed by this Article. Thus, where A has executed 
a sale in favour of B but B does not get x^ossession under it, A can, 
jf 7> subsequently trespasses on the land, institute a suit against him 
for recovery of ])Ossession and the suit would not be barred under 
this Article by reason of the fact that a ju-ayer for setting aside or 
cancelling the instrument would be barred under this Article. 

In the fourth case, the instrument cannot obviously be cancelled 
or set aside by A}^ 

Where he is a third party : * 

Wliere A is not a party to an instrument, he cannot, except in 
certain cases, get it set aside or cancelled. Thus, where B executes 

(1933) A I R 1933 Cal 812 (818) ; 146 Ind Cas 1010, Radhika Mohan v. Hari 
Bashi Saha. 

(1902) 6 Cal W N 803 (804), Chunder Nath Bose v. Bam. Nidhi Pal, 

(1913) 18 Irid Cas 909 (971) (Cal), Sidhu Sahn v. (7opi Charan Das. 

(1903) 31 Cal 111 (129) : 7 Cal W N 088, Eanieshwar Prosad Singh v. 
Lachmi Proshad. Singh. (Suit for recovery of property will be barred 
after throe years.) 

(1891) 1891 Pun Re No. 57, Ghularn Tlasul v. AjabguL 

(1921) AIR 1921 Mad 394 (898) : 08 Irid Cas 352, Sethupathi Avcrgal v. 
Kuppusivami 1 yer, 

(1905) 29 Mad 1 (12), Hoop Lai v. Lakshmi Doss, 

(1910) A I R 1910 Mad 350 (362) : 38 Mad 321 : 19 Ind Cas 590, Raja of 
Ramnad v. Arunachalavi Chetiiar. 

(1908) 1 Nag L R 129 (132), Mi. Tanto v, Gajdhar. 

(1938) A 1 R 1938 Pat 09 (70) : 173 lud Cas 479, Gyan IBakash Das v. Mt, 
Dukhan Kuer. 

(1980) AIR 1930 Sind 66 (08) : 120 Ind Cas 737, Sorabji Muncherji v. 
Tarachand Ghansharndas. (Claim for return of purchase; money on 
the ground that the sale deed was voidable for fraud and misrepresen- 
tation.) 

[See also (1920) A I R 1920 Cal 107 (109) : 90 Ind Cas 860, Fazliiddin 
Muhammad v. Khetra Ghorai.'] 

[But see (1892) 10 Mad 311 (314) : 3 IVlad L Jour 144, Sundara^ 
maiyan v. Seeihamnial, (Where it was ol).scrved that Art. 91 
will not apply where suV)stantial relief clairru'd is possessi(.ui.) 
(1886) 11 Pjom 78 (82), Boo Jinaiboo v. Ska Nagar Valab Kanji, 
(Art. 91 applies only to suits for bare setting aside or cancella- 
tion and not to suits for such reliefs as well as other reliefs — 
Submitted wrong.) 

(1896) 22 Bom 1 (4), Jugmohandas Vundraioandas v. Pallonjee 
FAluljee. (Do.)] 

10. See cases cited in Foot-Note (9) above. 

11. (1898) 1 Oudh Cas 178 (180), Iltifat Hussain v. Mt. Zulf-un-nissa. 

(1892) 17 Bom 755 (758), Sayad Alamkhan v. Yasinhhan. (11 Bom 78, 
Followed.) 

(1900) 25 Bom 78 (81) : 2 Bom L R 638, Vithai v. Bari. (B trespassing on 
land subsequent to instrument of mortgage.) 

(1886) 11 Bom 78 (82), Boo Jinaiboo v. Sha Nagar Valab Kanji. 

12. But see (1906) 2 Cal L Jour 144 (146), Nabakrishna Roy v. Hem Lai Roy. 

(It was held in this case that a particular alienation was binding on 
the reversioner as being for necessity — It was however o)).served that 
the reversioner should set it aside under this Article. How this could 
be done is not clear.) 


Article 91 
Note 8 


Lim. 69 
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Article 91 an instrument in favour of C, A who is not a party to it and who does 

Note 3 not claim through either B or 0, cannot get it set aside or cancelled , 

The reason is that as between B and C it may be a valid and binding 
instrument. In Unni v. KimcJii Amnia, their Lordships of the 
Madras Higli Court quoted with approval the following observations 
of Turner, C. J. and Kernan, J., in a previous unreported case : — 

“If a person not having authority to execute a deed, or having 
such authority under certain circumstances which did not exist, 
executes a deed, it is not necessary for persons who are not 
bound by it to sue to set it aside for it cannot be used against 
them. They may treat it as non-existent and sue for their right 
as if it did not exist.” 

But A may, if the instrument is likely to cast a cloud uxion his 
title, get a declaration under Section 42 of the Specific Belief Act, 
1877 tliat the instrument is not binding upon him and cannot affect 
his interest. He is however not bonnd to sue for such a declaration 
and Ids failure to do so will not affect the enforcement of his rights. 
Even if in a suit to enforce such rights he prays for setting aside or 

13. (1890) 14 i\Iad 2G (28), Unni v. Knnchi Amnia, 

(1887) 10 Mad 213 (215), Pachamuthii v. Chinnappan. 

(1924) A I R 1924 Mad 007 (007) : 78 Ind Cas 564, Kanna Panikar v. 
Nanchan, 

(1888) 1888 Pun Re No. 135, Hamchand v. M 2 ihaniniad Khan. 

(1896) 1896 Pun He No. 75 p. 231 (233), Amir v. Mi. Attar -un-niam. 

(1895) 1895 Pun Re No. 52 p. 248 (263), Hajiz Karim Bakhsh v. Mt. Begarn 
Jan. (12 Cal 69, Followed.) 

(1902) 1902 Pun Re No. 23 : 1902 Pun L R No. 28, Nanak v. Devi Ditta. 
(1915) A I R 1915 Lah 200 (202) : 29 Ind Cas 199, Hadhu Pam v. Mohan 
Singh. 

(1922) A I R 1922 Nag GO (61) : 18 Nag L R 11 : 76 Ind Cas 884, Seth 
Sagunchand v. Lala Chhabileram. 

[See (1886) 1 C P Ij R 75 (76), Seetaram Sadasheiy v. Nilu Patel. 

(1912) 13 Ind Cas 982 (984) : 8 Nag L R 29, Bnpii v. Temsa. 

(1892-96) 2 Upp Bur Rul 475 (477), Ma> Tc v. Mci Po Nyun. 

(1898) 1 Oudh Cas 229 (231), Snghnr Knar v. Plmljhari. 

(1898) I Oudh Cas 178 (180), Iltifal llnsmtn v. Mt. Zulfunnisa. 
(Suit for possession governed by Art. 91 if there is a document 
which plaintiff is hound to get cancelled.) 

(1912) 15 Ind Cas 819 (821): 5 Sind L R 240, Khanchand v. Kodutnal, 
(33 Cal 257, Followed.)] 

II. (1890) 14 Mad 26 (28). 

15, (1906) 30 IMad 18 (20): 1 Mad L Tim 412, Sankaran Nair v. Gopala Menon. 
(1887) 15 Cal 409 (421) : 15 Ind App 37 : 12 Irfd Jur 175 : 5 Sar 100 (P C), 
Ilai Kishori Dosi v. Debendranath Sirlcar. 

(1883) 5 All 322 (323) : 1883 All W N 49, Sohha Fandey v. Sahodra Bibi. 
(1894) 16 All 73 (74) : 1894 All W N 1, Din Dial v. Har Narain. 

(1888) 1888 Pun Re No. 135, Ram Chand v. Muhammad Khan. 

(1887) 10 IMad 218 (215), Pachamuthu v. Chinnappan. 

(1912) 13 Ind Cas 982 (984) : 8 Nag L R 29, Bapu v. Temsa. 

(1904) 26 All 606 (607, 608) : 1904 All W N 138, Ganga Gidam v. Tapeshri 
Prasad . 

10. (1906) 30 Mad 18 (20, 21) ; 1 Mad L Tim 412, Sankaran Nair v. Gopala 
Meno7i. 

(1884) 6 All 200 (202) : 1884 All W N 73, Ikram Singh v. Intizam AU. (Sait 
for possession by auction purchaser against fraudulent alienee of judg- 
merit- debtor.) 
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cancelling such an instrument, the prayer will be regarded as merely Article 91 

incidental to the reliefs which he claimsd^ In Bai Kishore Dassi v. Note 3 

pcbendranath Sircar}^ the High Court of Calcutta had declared at 
tlie instance of a third party that a deed of conveyance was void and 
bad ordered the same to be cancelled. Their Lordships of the Privy 
Council held that this was erroneous and they observed : — 

“Their Lordships observe that the High Court has declared 
the deed of conveyance to be void, and that it be cancelled and 
retained in Court. It is not because a man convoys property to 
which he is not entitled that the conveyance is absolutely void 

(1883) 6 All 75 (76, 77) : 1883 All W N 212, Uma Shankar v. Kalka Prasad, 

(Court auction purchaser suing for possession from alienee from 
judgment-debtor.) 

(1898) 22 All 90 (93) : 1899 All W N 188, Muhammad Ba^ar v. Mango Lai 

(Oo.) 

(1884) 1884 All W N 88 (89), Bamvari Lai v. Bhagwan Din. (Do.) 

(1890) 1890 All W N 115 (117), Ajitha Begam v. Nazir Ahmad. 

(1887) 1887 Bom P J 2G3, Shaik Sadodin v. Rahimanbhai. 

(1933) A I H 1933 Cal 812 (813) ; 14G Ind Gas 1010, Radhika Mohan v. Hari 
Bashi Saha. 

(1916) A I R 1916 Gal 120 (123) : 35 Ind Gas 284, Bansiram v. Sccreiarij of 
State. 

(1902) 30 Gal 433 (437, 438), Banka Bchari Shaha v. Krishto Gobind^ 

Joardar. (Suit for possession.) 

(1902) 4 Gal L Jour 442 (467), Alamgir Khan v. Kamrunnessa Khanum, 

(1005) 1905 Pun Ke No. 79 p. 248 (250) : 1905 Pun L R No. 102, Kami 
Kulli V. Karm Dad. 

(1908) 1908 Pun W R No. 5, Amir Shah v. Haidar Shah. 

(1916) A I R 1916 Lah 247 (248) : 1916 Pun Re No. 83 : 33 Ind Gas 943, 

Sajjad Ali v. Muhammad Zulfikar Ali Khan. (Art. 91 is restricted 
to a suit between the parties to theinstruinont or their predeccssors-in- 
inh'rest, and a plaintiff is not bound to set aside an instrument not 
execut('d by himself or by his predecessor-in-title.) 

(1931) 1931 IMad W N 856 (856), Lakshiviinaryana Navada v. Madaypayya 

(1914) A I R 1914 Nag 75 (77) : 10 Nag L R 133 : 26 Ind Gas 813, Hussain 
V. Rajarani. 

(1922) AIR 1922 Nag 60 (61) : 18 Nag L R 11 : 76 Ind Gas 884, Sagun- 
chand, v. Chhahileram. 

(1924) A T R 1924 Pat 651 (551) : 78 Ind Gas 705 : 3 Pat .575, Jn% Narayan 
V. Kishun Dutia. 

(1922) 65 Ind Gas 224 (230) (Pat), Abdul Rahman v. Wali MoJiamed. 

(1900) 3 Oudh Gas 105 (107), Silal Singh v. Lachman Knar. (Suit for 
possession not barred.) 

(1934) AIR 1934 Oudh 55 (55) : 9 Luck 365 : 147 Ind Gas 910, Ram Rup v. 

Court of Wards, Balrampur Estate. 

(1923) AIR 1923 Rang 82 (83) ; 74 Jud Gas 164, Mi San Ma Khaing v. 

Sh we Ba. 

(1911) 12 Ind Gas 140 (145) (Lah), Umar Ali v. A7nan AH.] 

[See also (1924) AIR 1924 Lah 396 (397) : 71 Ind Gas 822, Asun 
Khan v, Karim. 

(1916) A I R 1916 All 339 (340) : 32 Ind Gas 930, Mt. Bageshra v. 

Shea Nath.] 

17. (1884) 1884 All W N 88 (89), Banwari Lai v. Bhagvmn Din. 

(1934) A T R 1934 All 507 (511) : 152 Ind Gas 146, Azizunnissa v. Svraj 
H ussain. 

(1888) 1888 All W N 256 (257), Sheo Sahai v. Muhammad Askari. (A in 
possession of property transferred to him by B — C the real owner 
suing for possession — Art. 91 does not apply.) 

IS. (1887) 15 Cal 409 (421) : 15 Ind App 37 : 5 Sar 100 : 12 Ind Jur 175 (P G). 
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Artiele 91 
Notes 
8—4 


or ought to be cancelled or retained by the Court. It was 
unnecessary to do more after declaring the plaintiffs’ right than 
to declare that defendant No. 1 had no right to take possessioii 
of, or to transfer any i)art of the property mentioned in the will 
and that the deed passed no right in any X)art of such property 
to the defendant No. 2.” 

The exception referred to atove has reference to cases such as 
those falling under Section 53 of the Transfer of Prox>erty Act, 1882 
and to cases of Hindu reversioners at whose option an alienation by 
a Hindu widow is voidable. (See Notes 4 and 14 infra.) 

4, Alienation by Hindu widow. — An alienation by a Hindu 
widow is not a void transaction, but is only voidable at the option of 
the reversionary heir.^ But, though it is a voidable instrument tlio 
reversioner is not l>ound to institute a suit to set aside or cancel the 
same before he can claim the relief which he wants. ^ He may elect 
to avoid it without the intervention of the Court. In Bijoy Gopal 
Mukerjee v. Kruhna Mahishi Debif where a Hindu widow had 
executed an ijara lease of her liusband’s ju’operty and, after her 
death, the reversioner sued for a declaration that the lease was inope- 
rative against him since her death and for khas x)Ossession, and it was 
contended that the reversioner not having sued within the period 
l)roscribed by this Article for setting aside the alienation, the suit 

Note 4 

1. (1906) 34. 2nd App 87 (91, 02) : 34 Cal 329 : 9 Rom L R 602 : 11 Cal W N 

424 ; 5 Cal L Jour 334 : 2 Mad L Tirn 133 : 17 Mad L Jour 154 : 
4 All Jj Jour 329 (P C), Bijoy Gopal v. Krishna Mahishi JJehi. 

(1897) 25 Cal 1 (8) : 24 Ind App 164 : 1 Cal W N 433 : 7 Mad L Jour 127 : 
7 Bar 194 (P C), Modhn Sudan v. Roohc. (The reversioner may affirm 
it or r<?pud.iatc it,) 

(1909) 3 Ind Cas 78 (79) (Cal), Kishori Pal v. Bhushai Bhuiya. 

(1924) A 1 R 1924 P C 137 (143) : 51 Ind App 220 : 48 Boirr411 : 79 Ind Cas 
971 (P C), Kalaymidappa v. Chanhasappa. 

[But see (1902) 1902 Pun Re No. 84 page 337 (344) : 1902 Pun L R 
No. 116, ML Afar Kaur v. Sardar Sohan Singh. (It is pre- 
sumptively void — The decision is no longer law.) 

(1904) 32 Cal 473 (4.76), Choorarnani Dassi v. Baidya Nath Naik. (It 
was held that a gift by the widow was ah initio void — This 
view is not correct in view of 34 Cal 329 (P C).)] 

2. (1905) 33 Cal 257 (269, 270) : 9 Cal W N 036 : 1 Cal L Jour 408, Harihar 

Ojha v. Dasarathi Misra. 

(1906) 3 Nag Li R 35 (40), Anand Rao v, Bansmath. 

(1904) 8 Cal W N 802 (804), Narmada Dehi v, Soshibhusan Bit. 

(1906) B1 Pnm 1 (4) : 8 Bom L R 675, Rakhniahai Pandurang v. Keshav 
Raghunath. 

(1925) AIK 1925 Bom 9 (11) : 48 Bom 054 : 84 Ind Cas 374, Hanamgowda 
Shidgou'da v. Irgoirda Shivgowda. 

(1907) 10 Oudh Cas 163 (164), Jang Bahadur v. Mahant Madho Gir. 

(1920) AIR 1920 Nag 239 (242) : 55 Ind Cas 407, Sheshrao v. ikfaro^i. 

[See alsc, (1023) AIR 1923 Lah 53 {5i) : 70 Ind Cas 838, Chajju Mai 
V. Kundan Lai.’] 

See also the cases cited in Foot-Note (1). 

3. (1900) 34 Ind App 87 (91, 92) ; 34 Cal 329 : 9 Bom L R 602 : 11 Cal W N 

424 : 5 Cal L .Tour 334 : 2 Mad L Tim 133 : 17 Mad L Jour 154 : 
4 All L Jour .329 (P C). 



TO SET ASIDE INSTRUMENT NOT PROVIDED FOR 1413 


was barred by limitation, their Lordships of the Privy Council Article 91 
observed as follows : — Notes 

“A Hindu widow is not a tenant for life, but is owner of her ^ ® 

husband’s property subject to certain restrictions on alienation 
and subject to its devolving upon her husband’s heirs upon her 
cleatli. But she may alienate it subject to certain conditions 
being complied with. Her alienation is not, therefore, absolutely 
void, but it is prima facie voidable at the election of the rever- 
sionary heir. He may think fit to affirm it, or ho may, at his 
pleasure, treat it as a nullity without the intervention of any 
Court, and he shews his election to do the latter by commencing 
an action to recover possession of the property. Tliere is, in fact, 
nothing for the Court either to set aside or cancel as a condition 
precedent to the right of action of the reversionary heir.' It is 
true that the a])i)ellants prayed by their plaint a declaration that 
the ijara was inoi)erative as against them, as leading up to their 
prayer for delivery to them of khas possession. But it was not 
necessary for them to do so, and they might have merely claimed 
possession, leaving it to the defendants to idead and (if they 
could) ]:)rove the circumstances, which they relied on for showing 
that the ijara or any derivative dealings with the ])roperty wore 
not, in fact, voidable, but were binding on the reversionary heirs.” 

5. Alienation by guardian. — There was no Article corres- 
ponding to the ])resent Article 44 in the Act of 1871, and Article 
44 of the Act of 1877 was restricted to suits to sot aside sales by 
guardians. A suit, consequently, before the Act of 1877, to sot aside 
ani/ transfer by the guardian, and a suit after the Act of 1877 
to set aside any transfer l)y the guardian other tiian a S(fle, were 
held governed by the provision corresponding to this Article.^ 

The present Article 44 covers all cases of transfers by guardians 
and being a sy)ocial provision, this Article will not apply to cases 
falling within the si)ecial provision. 

See Notes to Article 44 anle. 

6. Alienation by coparcener in joint Hindu family. — 1 and B 

are members of a joint Hindu family governed by the Mitakshara 
law. A alienates family proj^erty to X. B, not being a party to the 
transaction, cannot, on the principles stated in Note 3 ante, got it 
set aside or cancelled, but may sue either for a declaration that it 
is not binding on him and does not affect his interests,^ or jnay sue 

Note 5 

1. (1894.) 19 Bom 598 (002), Chanvirappa v. Danava. (Partition.) 

(1904) 1904 Pun Re No. 23 Page 93 (94) : 1904 Pun L K No. 107, Moti Singh 
V. Ghasita Singh. (Mortgage.) 

Note 6 

1. (1913) 20 Ind Gas 147 (148, 149) (Oudh), Baghuhar Dayal v. Mahesh Oir. 

(1912) 13 Ind Gas 547 (548) (Oudh), Binda Prasad v. Gaya Prasad Singh. 

(1924) AIR 1924 Oudh 120 (123) : 27 Oudh Gas 140 ; 77 Ind Gas 329. 

Dioarha Prasad v. Afi. Ram Dei. 
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for any ofchor relief to which lie is entitled, ignoring the transaction 
by A and the suit would not be barred by reason of the fact that 
he liad not sued to set aside the transaction within the period 
prescribed by this Article.” Even whore B asks for the setting aside 
or cancellation of the transaction by A, the prayer will be regarded as 
merely one for a declaration ancillary to the other reliefs claimed. 
This Article would not apply to such cases.'^ The above princijdes 
would apply even though A is the father or the manager of the 
family.^ 

7. Alienation by lambardar. — The position of a lavibardar 
wdth reference to his co-sharers in the matter of alienation cannot be 
well put higher than that of a manager of joint pro[^erty of a Hindu 
family. On the principles stated in Note 6 ante, a co- sharer is entitled 
to sue for a declaration that an alienation by the lambardar is not 
binding on him and such a suit would not be barred by this Article.^ 

8. Alienation by karnavan of Malabar tar wad. — The 

principles stated in Note 6 ante would equally apply to alienations 
by tlie karnavan of a Malabar tartoad. This Article would not 
apply to a suit by a member of the tarioad for recovery of property 
alienated by tlie karnavan,^ or for a declaration that such alienation 
is not binding on him." 

9. Alienation by member of Aliyasantana family. —On the 

principles stated in Note 0 ante it would follow that where one 
member of an Aliyasantana family has alienated family property, it 
is not necessary for the other members to set aside or cancel tlio 
alienation made. Tliey may ignore it and sue to recover tho property 
so alienated. This Article has no application to such cases. ^ 

2. (1915) A I R 1915 Nag 52 (55) : B2 Ind Cas 242 : 12 Nag L R 12, Asaram v. 
liatansiufjJt. 

(1909) 1 Ind Cas 070 (074) (Cal), Banwari Lai v. Sheo Sanlcar Misaer. 

B. (1894) 16 All 7B (75) : 1894 All W N 1, Din Dial v. Har Narain. 

(1910) 0 Ind Cas 841 (842) (All), Mnktabal Singh v. Haran Singh. 

(1915) A I R 1915 All IIB (114) : 27 Ind Cas 087, Kalyan Singh v. Bitamhar 
Singh. (Possession also asked for- — Article 144 applies.) 

4. (1901) 3 Bom L R 082 (084), Balwantrao v. Ramkrishna. (Father.) 

(1922) A I R 1922 Bah 380 (387) : 08 Ind Cas 731, Sunder v. Shiarnan. 
(IManager.) 

(1915) A I R 1915 Lah 200 (201,202) : 29 liid Cas 199, Radhic Ram v. Mohan 
Sinr/h. (Do.) 

Note 7 

1. (1921) A 1 R 1921 Nag 74 (70) : 17 Nag L K 109 : 04 Ind Cas 775, Kunji Lai 
V. Chandar Singh. 

Note 8 

1. (1890) 14 Mild 20 (28), Unni v. Kunclii Amma. 

(1890) 14 Mad 101 (102), Ananlan v. Sankaran. 

(1924) AIR 1024 Mad 007 (007) ; 78 lad Cas 564, Kanna Panikar v. 
Nanchan. 

(1914) AIR 1914 Mad 445 (440) : 15 Ind Cas 587 (588) : 37 Mad 420. 
MandotJi Yeelxl Chnppan v. Puthanpuraiiil Ranu. 

2. (1892) 16 Mad 138 (139), Pwaken v. Parvathi. 

Notes 

1. (1914) A I R 1914 Mad 098 (700) : 24 I. C. 246, Kunhanna v. Timmaju. 
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10. Transfer by mohunt of mutt or trustee of temple.— Article 91 

The mohunt of a mutt or the trustee of a temple does not claim Notes 

through his predecessor. in -oflice and is therefore not a ‘party’ to an 
alienation made by his predecessor-in-oflico. Where such alienation 
is not binding on the mutt or the teinide, the succeeding molvimt or 
trustee may ignore the alienation and sue for i)osse8sion or other 
appropriate relief. Such a suit would not he barred ])y this Article 
wliich does not apply to sucli cases. ^ See Note 3 ante, 

11. Alienation by sonless proprietor in the Punjab.— Tlie 
position of the reversioner of a childless male ])rox)rietor in tiie Punjab 
is analogous to that of the reversioner of a Hindu widow having an 
interest in her husband’s i)roi3ei‘ty for life.^ Where such proprietor 
has alienated jjroxjorty, the reversioner cannot, in the lifetime of the 
proprietor, bring a suit to set aside or cancel the alienation.^ But he 
can sue for a declaration that such alienation does not affect his 
interests.'^ He is not, however, hound to sue for such a declaration, 
and is not i)recluded from suing for i)ossession on the deatli of the 
jilionoi’ within the x^oriod prescribed for such suits.'* 

12. Alienation by executor or administrator. — k legatee 
under a will does not claim through the executor ax>i)ointed under 
the will. Where the executor makes an alienation of tine testator’s 
property, tlie legatee not being a party or a xjcrson claiming through 
a party to the instrument of alienation, cannot and is not bound to 
me to sot aside or cancel the alienation. He can sue for a declaration 
that the alienation does not affect his interests, or simply treat it 
as not l)inding on him and sue for the recovery of tlie projicrty 
heciueathed to him. In either case tliis Article has no a})x>lication. 
in Ganapcithi Iyer v. Sivamalai} where a legatee sued to recover 
cei'tain xB'operty which had been alienated hy the executor, the High 
Court of Madras observed as follows : — 

“ Wo do not think tliat the x>Hintiff coidd not succeed in 
recovering the x>i'oi)erty without setting aside tlie alienation. 

The alienation was not one made liy liim or hy any one from 

Note 10 

1. (1929) A I B 1929 Lah 816 (817) : 122 Incl Ci 476, Maihra Das v. aoyal 
Nath, (Alienation by mahant.) 

(1915) A I B 1915 Mad 1196 (1196, 1197) : B9 Mad 456 29 Ind Cas 1, 

N arayanaii v. Laxmanan. (Alienation by trustee.) 

(1896) 24 Cai 77 (82), Sheo Shankar dir v. Ram Shewak Chowdhri. (Do.) 

Note 11 

1. (1903) 1903 Pun Be No. 56 1903 Pun L R No. 93 (F B), Dhern v. Sidhu. 

(Per Chatterji, J.) 

2. (1903) 1903 Pun Re No. 56 1903 Pun L R No. 93 (F B), Dhern v. StdJni , 

3. (1903) 1903 Pun Re No. 56 1903 Pun L R No. 93 (F B), Dhern v. Sidhu. 

4. (1890) 1890 Pun Re No. 116 (page 370) (F B), Ilahia v. Oanda Singh. 

(1903) 1903 Pun Re No. 56 : 1903 Pun h R No. 93 (F B), Dhern v. Sidhu. 

(1902 Pun Re No. 23 ; 1902 Pun L. R No. 122 and 1902 Pun L R 
No. 138 should bo deemed to V)e overruled.) 

Note 12 

1. (1912) 17 Ind Cas 4 (5) : 36 Mad 575. 
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Article 91 
Notes 
12—14 


whom he claims the property as heir. The executor’s alienation 
would he binding on the plaintiff if it was valid; if it was not, 
it would have no effect as against him. It cannot be held to be a 
transaction binding on him until he set it aside, although, no 
doubt, he could ratify the act done by the executor. No autho- 
rity has been cited in support of the application of Article 91 in 
such a case. 

Where an administrator sells proi)erty without the leave of the 
Court, the heirs can treat the sale as not binding on them and sue 
for xx)ssession. This Article w'ould not ai)X)ly to such a case.^ In the 
undermentioned case*^ it w'as held tiiat such a transaction being a 
voidable one, at the instance of the party affected, the heir is bound 
to set it aside under this Article before he can claim any other 
relief. It is submitted tliat this view is not correct. The heir is nob 
a party to the instrument, nor does he claim through the adminis- 
trator who is a party to the instrument. On the lulnciides stated in 
Note 3 ante, ho is not bound to sue to avoid the same oven though 
the transaction may be a voidable one. 

13. Alienation by Court of Wards on behalf of disquali- 
fled proprietor. — The ])osition of the Court of Wards is that of a 
guardian of the disqualified i)ro|)rietor. An alienation by the Court of 
Wards, like an alienation by the guardian of a minor, would, in law, 
be an alienation by the disqualified proprietor himself and would 
therefore he binding upon liirn until it is set aside in xu’oper x)roceed- 
ings, A suit to set aside the alienation by the Court of Wards would 
bo governed by this Article.^ Article 44 will not apply, inasmuch as 
a disqualified proiudetor is not a minor and as that Article applies 
only to cases of minors. Where, however, tlie alienation by the Court 
of Wards is a void transaction, there is no need to set it aside and a 
suit by the disqualified proprietor for appropriate reliefs will not be 
barred merely by reason of the fact tliat a suit to set aside the aliena- 
tion was not brought witliin the jieriod prescribed by this Article.^ 

14. Alienation voidable under Section S3 of the Transfer of 
Property Act. — A transfer by A in favour of B with intent to defeat 
or delay the creditors of A is, under Section 53 of the Transfer of 
Property Act, voidable at the option of any creditor so defeated or 
delayed. This is an exception to the general rule that a third x)arty to 
an instrument cannot get the same set aside or cancelled but can only 
sue for a declaration under Section 42 of the S})ecific Belief Act that 

2. (1919) AIR 1919 Dow Bur 53 (55) : 9 Low Bur Hul 186 : 50 Ind Gas 324, 

Ma jSIyi Ma v. Aimg Myat, 

3. (1927) AIR 1927 Rang 186 (187) : 5 Rang 266 : 103 Ind Gas 264, Ma Kin 

V. Ma Bwin. 

Note 13 

1. (1916) AIR 1916 Cal 164 (165) : 28 Ind Gas 818, Kuarmani Singha v. Wasif 

All Murza, 

2. (1916) AIR 1916 Cal 164 (166) : 28 Ind Gas 818, Kuarrnani Singha v. Wasif 

Ali Murza. 
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the instrument is not binding upon him. A suit to adjudge the instru. 
nient voidable would be clearly one within Section 39 of the Specific 
Belief Act and would consequently be governed by this Article. This 
is the view of the High Court of Allahabad in Tawangar Ali v. 

Mai} The High Court of Madras^ and the Chief Court of 
Oudh'^ have, however, held that such a suit would be governed by 
Article 120. It is submitted that this view does not seem to be sound 
on principle. 

15. Alienation by minor as major — Suit for possession after 
majority. — An instrument executed by a person as a major but who 
on tiiat date was really a minor, is void and inoperative against him. 
He is therefore not hound to set it aside but can sue for possession 
within the ordinary period limited for such a suit. This Article does 
not apply to such a case.^ 

16. “Instrument,’* meaning of. — An instrument is a formal 
legal writing, for example, a record, charter, deed or agreement.^ It 
includes an award, ^ but not a decree,^ It has been held by their 

Note 14 

1. (1881) 3 All 394 (396) : 1881 All W N 2. 

2. (1887) 10 Mad 213 (215), Pachamuthu v. Chinnappan, (It was observed 

that; the instrument would be operative between the actual parties. 
But S. 39 of the. Specific Relief Act was not referred to.) 

(1907) 30 Mad 402 (404) : 17 Mad L Jour 288 : 2 Mad h Tim 360, Sundar- 
appa V. Srceramulu, (Art. 91 was not referred to at all. Art. 120 was 
assumed to apply.) 

(1926) AIR 1926 Mad 66 (67) : 92 lud Gas 405, Narasiniham v. Narayana 
Liao, (ddie decision simply follows 10 Mad 213 and 30 Mad 402. It was 
also conceded that Art, 120 would apply.) 

;i. (1931) A 1 R 1931 Oudh 333 (339) : 132 Ind Gas 51 : 7 Inick 131, Parka^h 
Narain v. Bircndra Bikram Singh. (The ground on which the deci- 
sion proceeds is that Art. 91 applies only to parties and privies to the 
instrument. This has been shown to be incorrect in Note 3 ante. 
Further, the document in the case was a sham document and there- 
fore a suit for a declaration that it was sham would not be governed 
by Art. 91.) 

Note 15 

1. (1918) AIR 1918 Bom 188 (193) : 42 P.om (i38 : 47 Ind Cas 581 (P 15). Nara- 

sagaiida v. Chawagauda. 

Note 16 

1. Wharton’s Law Lexicon. 

1 (1925) AIR 1925 P 0 216 (221) ; 52 Ind App 265 : 89 Ind Cas 773 : 5 Rang 
186 (P C), Kirkivood v. Maiuig Sin. 

(1901) 23 All 383 (391) : 28 Ind App 111 : 5 Cal W N 585 : 11 IMad L Jour 
149 : 3 Bom L R 311 : 8 Sar 27 (P C), Jafri Begam v. Syed Ali. 
(Assumed.) 

(1900) 25 Bom 10 (18, 19) : 2 Bom L R 907, Vtilley Muhammad v. Dattu- 
bhoy Ilassam. 

(1927) AIR 1927 Lah 172 (172) ; 100 Ind Cas 596, Nidhan Singh v. 
E. D. Sassoon & Co. 

(1904) 1 Nag L R 129 (132), Mt. Tanto v. Gajadhar. 

(1892-1896) 2 Upp Bur Rul 475 (477), Ma Te v, Ma Po Nyun. 

[See also (1932) AIR 1932 Sind 137 (142) : 26 Sind L R 111 ; 140 Ind 
Cas 724, Karamalishah v. Hiissainalishah.] 

(1905) 8 Oudh Cas 191 (192), Dwarka v. Salih. 

(1936) 164 Ind Cas 561 (565) : 62 Cal 642, Nibaran Chandra v. Matilal 
Shaha. 


Article 91 
Notes 
14—16 
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Article 91 Lorclshii)s of the Privy Council that this Article has no application 

Motes to the case of a will.** And this view' has been followed in a number 

16 — 19 of casos.^ It was held in the undermentioned case*^* that an entry in 

ivajih-'ul-Ojy'z does not require to be set aside by a suit subject to a 
limitation reckoned from the date of the instrument. Wliere there is 
no instrument at all in question, this Article will not apply." 

17. “Plaintiff.*' — The word “plaintiff” in the third columri of 
the Article would include any person from or through whom a })lain-. 
tiff derives his right to suc.^ See also Notes under Section 2 clause 8. 

18. Disability of plaintiff — Extension of time.— Where the 
plaintiff is under a disability at the time when his right to sue 
accrues, he is entitled to bring the suit within the same period after 
the disability has ceased as would otherwise be allowed from the 
time prescribed therefor in the third column of the Article.^ 

19. Onus of proof. — Where a suit or application is, on the face 
of it, barred, it is for the plaintiff to satisfy the Court that there are 
circumstances which would prevent the statute from running. It has 
been held by the Court of Judicial Commissioner of Nagpur~ and the 
High Court of Calcutta’^ that where, under the Act, time does not 

(1922) A I R 1922 Lah IGG (167) : 2 Lah 1G4 : 62 Ind Cas 791, Jita Singh 
V. Man Singh. 

4. (1895) 28 Cal 1 (10) : 22 liid App 171 : 6 Sar G27 (P C), Sajid All v. Ibad AH. 

5. (1908) 1908 Pun Rc No. 184, page 010 (G12) : 1908 Pun W R 199, Jahan 

Khan v, Shahamad. 

(1909) 4 Ind Cas 923 (929) (Lah), Mt. Gauhar Bibi v. Ghidarn Muhammad. 
(192G) AIR 192G Lah 635 (635) : 96 Ind Cas 835, Firoz v. Sultan. 

(1901) 4 Oudh Cas 6 (14), Marjad Kua?' v. Kalka Bakhsh Singh. (23 Cal 1 
(PC), Polio wod.) 

(1911) 12 Ind Cas 49 (51) (Lah), Murad Bibi v. Khadivi Hussam. 

[But see (1892) 19 Cal 629 (634), Mahabir Pramd Singh v. Hurrilmr 
Persihad Narain Singh. 

(1895) 1895 Pun Re No. 52, Hafiz Karim Baksh v. Mt. Begarn Jan. 
(Assumed.)] 

6. (1866) 1 Agra 233 (234), Bhola Singh v, Bulraj Singh. 

7. (1919) AIR 1919 Low Bur 53 (55) : 9 Low Bur Rul 186 : 50 Ind Cas 324, 

Ma Nyi Ma v. Aung Myat. (Oral sale.) 

(1882) 1882 All W N 173 (174), Jaipal .^ingli v. Mata Bnkhsh. (Suit for 
declaration that land in suit was not mortgaged to defendant.) 

Note 17 

1. (1930) AIR 1930 Bom 545 (552) : 54 Bom 837 : 127 liid Cas 897, Shankar- 
bhai V. Bai Shiv. 

(1921) AIR 1921 Mad 394 (399) ; 68 Ind Cas 352, Bajarajesutara SefJiupathi 
V. Kuppusami. 

Note 18 

1, (1907) 1907 Pun L R No. 29 ; 1907 Pun W R No. 6, Fctah Muhammad v. 

Foja. 

Note 19 

1. (1923) AIR 1923 Oudh 254 (204) : 74 Ind Cas 517, Yaciuh Beg v. Rasul Beg. 

2. (1906) 2 Nag L R 98 (100), Tanto v. Gajadhar . 

(1925) AIR 1925 Nag 398 (400) ; 89 Ind Cas 625, Qunabai v. Motilal. 
(2 Nag L R 98, Followed.) 

3. (1921) AIR 1921 Cal 131 (138) ; 09 Ind Cas 476, Nibran Chandra Mukerjee 

V. Nmepama Dehi. (17 Bom 341 (P C), Followed.) 
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begin to nm unless and until the plaintiff has knowledge of certain 
tacts, the onus of i)roving the knowledge of facts at a date anterior to 
ticit admitted by the plaintiff' lies on the defendant. The High Court 
of Madras has dissented from this view."^ 

20. Starting point. — Time, under this Article, runs from the 
(late '‘when the facts entitling the ]>laintiff‘ to have the instrument 
cancelled or set aside become known to him.”^ Tn other words, two 
conditions are necessary to he satisfied before time begins to run, 
namely — 

1. there must be facts in existence entitling the idaintiff' to 

have the instrument cancelled or set aside, and 

2. he must become aware of such facts. The knowledge may be 

that of the plaintiff' or of his agent. The reason is that the 
law imputes to the principal the knowledge of the agent. 

Suit to set aside instruments for fraud : 

In the case of instruments voidable on the ground of fraud, it is 
the fact of fraud that entitles the plaintiff to get tlie insti’urnent 
cancelled or set aside, and such fact exists on the date of the instru- 
ment itself : l)ut the plaintiff' may become aware of such facts at a 
later date. In such cases time will run only from the date when the 
plaintiff becomes aware of the fraud. In Tatvangir Alt v. Kura 
Malf A fraudulently transferred his ju-operty to B with intent to 
defeat or delay liis creditor C, and 0 was aware of the same at tlie 
date of the transfer. He had then filed a suit on his debt hut a 
decree was i)assed subsequent to tlie date of the transfer. It was 
lield tliat time ran from the date of the decree and not fi’om tlie date 
..)i the plaintiff’s knowledge of the fraudulent transfer. The Court 
observed that the words “when the facts entitling the plaintiff to 
have the instrument cancelled or set aside become known to him” 
iiinst be construed to mean “when, having knowledge of such facts, a 

4 . (1921) AIR 1921 Mad 394 (399) : 68 Iiid Gas 352, Eaja Ilajeswara Sethu- 
'pathi Avergal v. Kiippusami Iyer, 

Note 20 

1. (1881) 3 All 840 (848) ; 1881 All W N 95, lihawani Pershad Singh v. Bishe- 

shar Prasad Misr. 

(1924) AIR 1924 All 370 (371) ; 4G All 260 ; 78 Ind Gas 222, Mt. Mulani 
V. Maula Baksh, 

(1923) AIR 1923 All 58 (62) : 45 All 169 : 69 Ind Gas 971, Udit Narain 
Singh v. Eandhir Singh. 

(1909) 2 Ind Gas 625 (626) (All), Manrani Singh v. Bhola Singh. 

(1902) 4 Bom L R 140 (153), Sheikh Ismail v. Amir Bibi. 

(1927) AIR 1927 Oudh 629 (629) : 106 Ind Gas 903, Tirhhuwan Dai v. 
Sorneshar Dat. 

[See (1913) 18 Ind Gas 519 (519) (Lah), Eaja Earn v. ML Umdan.] 
[See also (1938) AIR 1938 Bom 97 (108) : 173 Ind Gas 817, Lingo 
Bhimrao v, Datiatraya Shripad. (Limitation begins to run 
from date on which person discovers true imtunj of deed.)] 

2. (1902) 25 All 1 (17) : 29 Ind App 203 : 4 Bom L R 832 : 0 Cal W N 849 : 8 

Sar 340 (P C), Ilampal v. Balbhadar. 

3. (1897) 1 Gal W N (Notes) 257 (258), Balmmiddm v. Narannessa. 

(1881) S All 394 (396) : 1881 All W N 2. 


Article 91 
Notes 
19~--20 
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Article 91 cause of action has accrued to him, and he is in a position to main- 

Note 20 tain a suit.” In Suhramania Mtidali v. Kuppammal,^ where in 

pursuance of a fraudulent document the defendant attempted to take 
possession of tlie property conveyed, it was held that the cause of 
action arose when he attempted to take possession, that therefore 
time ran from that date and not from the date when the plaintiff 
became aware of the fraud. It is submitted that the two last cited 
decisions are not correct on princix>le. It is not permissible to read 
words into the ])rovision8 of a statute which are not found therein. 
Further, the assumption that the cause of action for setting aside an 
instrument for fraud does not arise until in the first case a decree is 
obtained and in tlie second case when the defendant attempts to 
to take possession, does not seem to be correct. 

Suit to set aside instrument for ivant of consideration : 

Where an instrument executed by the plaintiff to the defendant 
is not supported by consideration, the fact that would entitle the 
plaintiff’ to set it aside is the want of consideration. This fact exists 
on the date of the instrument itself. The plaintiff’ must also neces- 
sarily, even on tlie date of the document itself, be aware of the said 
fact. Limitation under this Article would, therefore, run in such a 
case from the date of the execution of the instrument.^ 

Suit to set aside instrumeyit on the ground of undiie influence : 
The fact of undue influence which would entitle the plaintiff to 
sue to cancel or set aside an instrument voidable on the ground of 
such influence, exists on the date of the instrument itself. But the 
plaintiff’ rrieiy be aw'are of this fact on the date of the document 
itself or may become aware of it later on. If he is aware of it on the 
date of the document itself, time, under this Article, will run from 
that date.^ If he becomes aware of it later on, time will run from that 
date.^ The fact that the undue influence continued till a later date 
than the date of knowledge will not postpone the starting point. In 
Someshtvar v. Trihhatvanf their Lordships of the Privy Council 
observed as follows : 

“The error into which the Chief Court fell, in their Lordships’ 
opinion, is that they thought the three years permitted by the 

5. See (1916) AIR 1916 Mad 851 (851) : 31 lud Gas 106. (28 Mad 349, 16 Mad 

311 and 25 Bom 78, Followed. The case was one of an instru- 
ment voidable for fraud.) 

6. (1915) AIR 1915 All 212 (213) ; 37 All 640 : 29 Ind Gas 968, Qasim Beg v. 

Muliaynmad Zia Beg. 

7. See (1905) 29 ]\Iad 1 (11), Hoop Laid v. Lahshinii Doss. 

(1929) A I R 1929 Oudh 67 (70, 71) : 4 Luck 270 : 114 Ind Gas 806, 
Bam Siiinran v. Sarjoo Pershad. (It was admitted that the facts 
were known to tlie plaintiff on the date of the instrument itself.) 

8. See (1921) AIR 19*21 Mad 394 (399) : 68 Ind Gas 362, Baja Bajeswa/ta 

Sethupathi Avergal v. Kuppusarni Iyer. 

(1916) AIR 1916 Mad 350 (352) : 38 Mad 321 : 19 Ind Gas 696, Baja 
of Bamnad v. Arunachallam Chettiar. 

9. (1934) AIR 1934 P 0 180 (134) : 61 Ind App 224 : 9 Luck 178 : 149 Ind Oas 

480. (A I R 1931 Oudh 34, Reversed.) 
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Limitation Aot began to run, not from the discovery of the 
plaintiff of the true nature of the deed whicli he had signed, but 
from the date when he escaped from the influence hy which, 
according to the xdaintiff, he was dominated .... It suffices to 
say that for the doctrine of the Chief Court tlieir Lordships are 
unable to find any sufficient justification.'’ 

The undermentioned cases^*^ holding a contrary opinion are, in 
view of the Privy Council decision, no longer good law. 

Suit to set aside an aioard: 

Where the iflaintiff and his guardian were aware of the facts 
entitling the plaintiff to set aside an award, it was held by their 
Ijordshii)S of the Privy Council that the jdaintiff must prove that ho 
attained majority within three years of the suit and that time ran 
from the date of the award and not from the date when the Court 
refused to file it.^^ 

It has ])een held in some cases that time will run only from the 
date when facts, which arouse the ai)i)rehonsion of the ])laintiff that 
the instrument if left outstanding would cause liim serious injury, 
coiiiG to his knowledge* Thus, in the undermentioned cases, time 
was hold to run from tlie date of the registration of the instrument 
as having given rise to the apprehension of the xdaintiff. In the case 
cited below, where a sham document had been executed in favour 
of the defendant, it was iiold that time ran from the date when the 
defendant began to set up a claim to the ])roperty comprised in the 
document. Tlie defendant’s setting up tlie claim was regarded as a 
fact which gave rise to an apiu'cliension on the ])art of the plaintiff 
frucii as is referred to in Section 39 of the SiJecific Ilelief Act. It is 
subrnitted that the said view is not correct. It would practically 
enable the plaintiff’ to choose his own starting })oint by alleging that 
certain facts alone aroused liis apprehension and not others. 

In Sheshrao v. Maroti^^^ it w^as held that time ran from the date 
when the right to sue for i)Ossession accrued to the i)laintiff. The case 
was one of a reversioner suing for xiossession of the pro|)erty alienated 
hy a Hindu widow. It was assumed (and this, as has been shown in 

10. (1934) AIR 1934, All 507 (512) : 152 Ind Gas 146, ML Azisutmissa v. Siraj 

Hussain. 

(1932) AIR 1932 All 63 (64) : 135 Ind Gas 232, Deo Singh v. ML liani 
Dulaiya. 

(1918) A I R 1918 Mad 400 (401) : 43 Ind Gas 164, llaja of Ravinad v. 
Rajagopala Iyer. 

11. (1925) AIR 1925 P C 216 (221) : 89 Ind Gas 773 : 5 Rang 186 ; 52 Ind App 

265 (P G), Kirkwood v. Maung Sin. 

(1919) AIR 1919 Mad 679 (679) : 47 Ind Gas 505, Balamndaram Pandiam 
Pillai V. AtUliimularn Chettiar. 

(1917) A I E 1917 Oudh 188 (190) : 39 Ind Cas 150, Ali Mima Beg v. Hasan 
Raza Khan. (Where an iustrumont cannot take effect iiiitil it is 
registered, to cancel such an instrument under S. 39, Specific Ilelief 
Act, the limitation commences to run under Art. 91 from the date of 
its registration and not from the date of its execution.) 

13- (1904) 28 Mad 349 (350) : 15 Mad L Jour 228, Singarappa v. Sayijivappa. 

W- (1920) AIR 1920 Nag 239 (242) : 55 lud Cas 407. 


Aptiole 91 
Note 20 
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Aptiole 91 Note 4 supra, is not correct) that the reversioner was bound to set 

Note 20 aside the instrument but that time ran from the death of the widow 

It is submitted that the decision is not correct. 


Article 92 


IS- 


92 ." To de- Three years, 
dare the forgery 
of an instrument 
issued or regis- 
tered. 


When the issue or 
registration be- 
comes known to 
the plaintiff. 


Synopsis 


1. Legislative changes. 

2. Scope of the Article. 

3. “Issued.” 

4. Starting point. 


1. Legislative changes. — Article 93 of the Act of 1871 ran as 
follows : — 

“To declare the forgery of an Three years. The date of the 
instrument, issued or regis- issue, registration 

tered or attempted to he or attempt.” 

enforced. 

Under the Act of 1877, this Article was split up into two Articles, 
namely 92 and 93, and the date from which time was to run in the 
case of an instrument issued or registered was fixed as the date when 
the issue or registration became known io the plaintiff, while in the 
case of an instrument attempted to be enforced, the termimis a quo 
was, as before, the date of the attempt. 

The [)resent Articles 92 and 93 ai'e the same as the corresponding 
Articles of the Act of 1877. 

2. Scope of the Article. — The Article apyilies only to suits 
where tlic main relief asked for is tlie declaration of the forgery of 
an instrument.^ A jiarty who challenges a document as a forgery is 

^ Act of 1877, Article 92 

Siiine as above. 

Act of 1871, Article 93 

Sec Note 1, Legislative Changes. 

Act of 1859 

No eorresponcling provision. 

Article 92 — Note 2 

1. (1892) le Bom 186 (189, 190) : 1891 Bom P J 79, Abdul Rahim v. Kirparam 
Daji. 

(1893) 16 Mad 311 (B14) : 3 Mad L Jour 144, Sundaram v. Sithammah 

(1905) 28 Mad 338 (343), Narayanan Chctty v. Kanna^nmai Jchi. - 
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under no obligation to sue for a declaration that it is a forgery.^ He Article 92 

can ignore it and pray for a substantial relief, or he can ask for a Notes 

(declaration and also for a substantial relief. This Article will not 2 — 4 

aj)ply to such cases. ^ The reason is that the declaration is only a 

suh^ei'vient or merely ancillary relief and not necessary for the 

♦'ranting of the substantial relief prayed for.* Thus, whore the suit is 

substantially to obtain the declaration of title to certain lands and it 

is not necessary to have stated anything about the will set up by the 

defendant being a forgery, this Article will not apjdy oven though the 

suit may involve the determination of the genuineness of the will.*' 

3. “Issued/’ — It was held in the undermentioned case ttiat a 
will which was concocted could not be said to have been '‘issued’' 
within the meaning of Article 92.* In Hurri Bhushan Mulcerjee v. 

Upendra Lai M ulcer jee^^ where an unregistered anumatipatra (deed 
of permission to ado])t) was attacked as a forgery, it was held by the 
P] ivy Council that the word “issued” was “intended to refer to the 
kinds of documents to which p 60 })le commonly apply that term in 
business and that it has no application to an instrument such as a 
power to adopt.” 

4. Starting point. — Time runs under this Article from the date 
when the issue or the registration becomes knoum to ike plaintiff. 

A mere attempted registration of the document does not give any 
starting point.* As to whether an attem})t to got a document regis- 
tered is an attempt to enforce the document within the meaning 
of the next Article, see Notes thereunder. The words “issued or 
registered” in the third column of the Article in the Act of 1871 
were held to mean that if tiie document was issued, then time ran 
iroiTi the date of issue and that if the document was registered, then, 

(1914) A 1 H 1914 Bom 59 (90) : 38 Born 449 : 22 Ind Cas 195, Jan MahomeAl 
Abdulla Bain v. Datu Jaffar. 

(1927) A I R 1927 All 826 (827) : 102 Ind Cas 287, Mt. Muradan v. 

Bag h unayidan I^rasad . 

'2. (1918) A I R 1918 Mad 1198 (1199) : 37 Ind Cas 642, Venkavima v. xVava- 
muham . 

(1912) 17 ind Cas 504 (506) (Cal), NagvJidra Lai v, Sriuiati Baja Inin. 

4. (1918) A I R 1918 Mad 1198 (1199) : 37 Ind Cas 642, VcnkamDia v. Nara- 
stinham. 

[See aho (1878) 2 Cal L R 10 (12), Tnlochan v. NohokisJtore 
G huilack .] 

4. (1892) 16 Bom 186 (189, 190) : 1891 Bom P J 79, Abdul Bahim \ . Kir par am. 

[See also (1892) 16 Mad 311 (314) : 3 IMad L Jour 144, Sundaram v. 

Siikaruuial. 

(1905) 28 Mad 338 (348), Narayarian Cheity v. Kannammai.] 
b. (1878) 2 Cal L R 561 (563), Nislarini Dossee v. Anundmoye Bossee. 

(1903) 26 Mad 291 (314) : 13 M L J 27, Batnamasari v. Akilandammal . 

Note 3 

X (woo) i Ind Cas 923 (929) (Lah), Gatthar Bibi v. Ohulum Mtihammad. 

“ (1897) 24 Cal 1 (7) : 23 Ind App 97 : 6 Sar G80 (P C). 

Note i 

1- (1915) AIR 1915 Bom 136 (137) ; 40 Bom 22 ; 30 lud Gas 399, Achi/ut 
Bayapa v. Gopal Subbaya. 
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Avtlole 92 
Kota 4 

Artiole 93 


time ran from the date of the registration.* Under the present Article 
time runs from the date when the issue or registration becomes 
knotcn to the iJaintiff. 


93.^ To declare the 
forgery of an instrument 
attempted to be enforced 
against the plaintiff. 


Three years. 


S ynopsis 


1. Legislative changes. 

2. Scope of the Article. 


The date of 
the attempt. 


1. Legislative changes. — See Note 1 to Article 92 ante. The 
wox’ds “against the ida'intiff” were absent in Article 93 of the Act of 
1871. It was held in the undermentioned case^ under that Act that 
time will run from the attempt to enforce the instrument, although 
that attem])t might not have been known to the plaintiff. Under the 
present Article it is clear that the attempt must have been directed 
against the idaintiff : otherwise the Article will not a^xply.^ 

2. Scope of the Article. — An attempt to enforce an instrument 
would mean an attempt to recover some benefit under the instru 
ment.^ It is not necessary that the person who is to profit by the 
instrument should seek to obtain the entire profits of it. It is quite 
enough if, having obtained the instrument, ho seeks to place himself 
in an advantageous ixosition which, but for the instrument, he could 
not occupy.^ 

^ Act of 1877, Article 93 

Same as above. 

Act of 1871, Article 93 

Same as given under Article 92. 

Act of 1859 

No corresponding provision. 

2. (1879) 4 Cal 209 (212) : 2 Cal L R 573, Fahhariiddin MaJiomed v. Pogo&e. 

also (1882) 8 Cal 178 (188) : 4 Shome L R 202 ; 8 Ind App 197 : 10 
Cal Ij R 17C : 4 Sar 270 (P C), Falcharziddin Mahomed Ahasan 
V. Ojlflcial Trustee of Bengal.'] 

Article 93 — Note 1 

1. (1909) 4 Ind Cas 923 (929) (Lah), Gauhar Bibi v. Ghulam Muhammad. 

2. (1878) 2 Cal Ij R 561 (563), Nistarmy Dossee v. Amindnioye Dossee. 

Note 2 

1. (1915) A I R 191.5 Rom 136 (137) : 40 Bom 22 : 30 Ind Cas 399. Achyut 

.Uayapa Shanhhag v. Gopal Sitbbaya Shanbhag. (An attempted regis- 
tration of an instrument is not an instrument attempted to 
enforced.) 

2. (1878) 4 Cal 209 (212) : 2 Cal L R 573, Fakharuddin Mahomed v. Pogose> 
(1881) 8 Cal 178 (188) : 8 Ind App 197 : 10 Cal L R 176 : 4 Sar 270: 4 Shome 

Li R 202 (P C), Fakharuddin Mahomed Ahsan v. Official Trustee ^ 
Bengal. (A share in a decree having been assigned by deed, 
assignee applied as assignee to be made a respondent in an appeal 
{erred against such decree. Held that the application was an attemp 
to enforce the deed.) 
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Wfiat floes or does not constitute an attempt to enforce a forged 
ins^tniioent must depend uj>on the facts in each case. But as a general 
l^joposition the expression means the institution of any proceedings 
in which the genuineness of the instrument is directly put in issue 
aud to which the person against whom it is sought to be enforced is 
a direct and necessary party,^ It is not necessary, however, that the 
attempt to enforce the instrument should have been made by the 
person relying upon it as a plaintiff in a suit.* 

The Article applies only to suits where the main relief asked for 
is the declaration of the forgery of an instrument ; it does not apply 
to suits where the declaration is subservient or ancillary and not 
nooossary to the main relief claimed. Thus, tlie mere mention of the 
existence of a will in the written statement filed in a previous suit, 
without producing the will or doing anything to obtain a decision on 
its genuineness or binding character, cannot he said to he an attempt 
to enforce the will.^^ Similarly, an adoption by the widow under an 
.(inumatipatra (a written authority) cannot he said to he an enforce- 
iiiorit of tlie anumatipatra against the reversionary heirs. ^ 

“The date of the attempt” in the third column moans the date of 
tlie attempt to enforce the instrument.® 


94,'^' For pro- 
perty which the 
plaintiff has con- 
veyed while in- 
sane. 


When the plaintiff 
is restored to 
sanity, and has 
knowledge of the 
conveyance. 


Three years. 


Article 93 
Note a 


Article 94 


^ Acts of 1877 and 1871 

Samo as above. 

Act of 1859 

No corresponding provision. 

(1917) AIR 191.7 Mad 570 (571) : 32 Ind Cas 99, Karnalanabhan v, Satti 
razu. (Application by a widow for succession certificate as heir to her 
deceased husband, if an attempt.) 

(1921) AIR 1921 Mad 545 (546) ; 62 Ind Cas 531, Achanna Fanhdu v. 
Seethaninia. 

4. (1921) AIR 1921 Mad 545 (546) : 62 Ind Cas 531, Avhanna Pantulu v. 

Seeihamvia. 

5 . (1892) 16 15om 186 (189, 190) ; 1891 Bom P J 79, Abdul Rahivi v. JCirparavi. 
(1904) 28 Mad 338 (343), Narayanan Ghetty v. Kannammai Achi. (Where, 

in a suit for possession, the plaintiff averred that the sale deed upon 
which the defendant relied was a forgery, the suit was not governed 
by Art. 93.) 

(1878) 2'Gal L R 10 (12), Trilochun v. Nobokishore. 

•ti. (1921) AIR 1921 Mad 545 (546) : 62 Ind Cas 531, Achanna Pantulu v. 
Seethanima. 

(1918) AIR 1918 Mad 1198 (1199) : 37 I. C. 642, Venkamma v. Narasimham. 
(1878) 2 Cal L R 561 (583), Nistarini Dossee v. Amindrnoyc Dossee. 

(1935) AIR 1935 Mad 709 (712, 713) : 158 Ind Cas 121, Chennannna v. 
Mayigamma. 

'7. (1896) 24 Cal 1 (8) : 23 Ind App 97 : 6 Sar 680 (P C), Hurri Bhiisan v. 
Upendra Lai, 

3. (1881) 8 Cal 178 (188) : 8 Ind App 197 : 10 Cal L R 176 : 4 Sar 270 : 4 Shomo 
L R 202 (P C), Fakharuddin Mohamed v. Official Trustee of Bengal, 

Lim. 90 
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At*ti<sle 95 


* 


95 . To set aside 
a decree obtained by 
fraud, or for other 
relief on the ground 
of fraud. 


Three years. 


When the fraud 
becomes known 
to the party 
wronged. 


Synopsis 


1. Legislative changes. 

2. Scope of the Article. 

3. Distinction between this Article and Section 18. 

4. Cause of action for the suit must be fraud. 

5. Fraud, meaning of. 

6. Setting aside decree for fraud. 

7. Decree against shebait — Suit by successor to set aside. 

8. Fraud by Hindu widow — Suit by reversioner, 
8a.Transfer in fraud of creditors — Suit to set aside. 

9. Fraud in execution proceedings. 

10. “For other relief on the ground of fraud.” 

11. Suit for refund of money advanced on a transfer found 

to be fraudulent. 

12. Starting point. 

13. Knowledge of agent is knowledge of principal. 

14. Fraud by shebait — Suit by succeeding shebait within 

three years from date of knowledge. 

15. Knowledge of fraud is a question of fact. 

16. Plea of fraud. 

17. Burden of proof. 

18. Plea of fraud in defence. 

19. Suit to set aside ex parte decree for fraud. 


Act of 1877, Article 95 

S;nno as above. 

Act of 1871, Articles 95, 96 


95. — For relief on the ground ; Three ycar.s. 

of fraud. \ 

96. — To set aside a decree j Three 3^cars. 

obtained liy fraud. i 


When the fraud becomes known 
to. the party wronged. 

When the fraud becomes known 
to the party wronged. 


Act of 1859, Section 10 


Conipuiaiicm o f period of 
limitation in suits where 
the cause of action is 
founded on fraud. 


In suits in which the cause of action 
founded on fraud, the cause of action shall b® 
deemed to have first arisen at the time at which 
such fraud shall have been first known by the 
party wronged. 
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Other Topics 

Conilii'omise decree ... ... ... ... Sec Note 0, Pt. -3 

j),vicc against lienamidar ... ... ... See Note 6, Pt. 11 

fill 11(1 to bo extraneous to decree ... ... See ISIote G, Pts. 4 to 0 

I'liiiititl not party to decree or transiiction — Article does not apply ... 

See Note 2, Pts. 6 to 8 : Note 6, Pt. 10 ; Note 8 

1. Legislative changes. — There was no specific provision 
correspon(lin{:j; to this in the Act ol‘ 1859. A suit of the nature contem- 
plated by the pi-esent Article was field to fall within clause 16 of 
Section 1 of ti l at Act w'hich pirescribed a period of six years from the 
tinio “when the cause of action arose. And Section 10 of that Act 
provided that in suits in wdheli the cause of action was founded on 
loiud, the cause of action should be deemed to Irave first arisen at 
the time at which such fraud first became known to tlic party 
\v]-o.riped 

The Act of 1871 contained two Articles 95 and 96, the former 
providing:; for suits for relief on the ground of fraud, and the latter for 
.‘^citing aside a decree on the ground of fi-aud. Tlie two Articles were 
combined in the Act of 1877 in the form in wliicli tlie present Article 
is truaned. 

2. Scope of the Article. — This is a specific Article jiroviding 
llif.' {itaiod of limitation for ail suits for relief on the ground of fraud. 
As was observed l)y Air. Justice Duthoit in Natha SnujJc v. Jodka 

“ fraud vitiates all transactions, and prevents the application 
0 ; any otlier law of iiniitation than that sp€)cially })rovided f(.>r relief 
ironi its consequences.’' It follows that where a suit falls wdthin this 
;(!!(] anotlier Article, tliis will he the AiJicle applicable and not the 
ot fic'c. This is in accordance witli the general principles of interpreta- 
tion of statutes til at wiiero a case falls witliin a general as well as a 
sfjooial |)rovision, the s})e(nial ])i*ovision will prevail over the general. “ 
Tims, a suit to set aside) an execution sale on the ground of fraud 
would 1)0 governed by tins Article and not by Article 12, anted 

Article 95 — Note 1 

1. (IHGG) 1 Agra 114 (115), Amecn ('hinul v. Oomed Singh, 

(ISCiS) 4 Aliul If C K 2GG (20'.)), llmnaswainy Mudali v. Valaiiuda Mudali. 

2. (1808) 4 Afad H C K 200 (209), Uamatnemny Mudali v. Valayuda Mudali, 

(1808) 9 Sul/h W H 558 (554), Bkugican Cdiunder Jioy v. llaj Chunder Jtoy. 

(For the iuterprotation of Section 10.) 

(1808) 10 Suth \V K 104 (104) : 1 Peng L R A C 76, Carpal Chandra Dey v. 

Pemu Bibi, 

Note 2 

J . (1884) 0 All 406 (414) : 1884 All W N 140. 

2. See Note 24 to Preamble. 

•b (1920) A I R 1926 Pat 401 (402) : 5 Pat 759 : 96 Ind Cas 529, Bavieshioar 

Narain Singh v. Mahabir iB asad. 

(1933) A I R 1933 Pat 473 (480) : 149 Ind Cas 129, Madho Saran Singh v. 

Manna I^al. 

(1884) 6 All 406 (414) ; 1884 All W N 140, Natha Singh v. Jodha Singh. 

(1886) 11 Bom 119 (125), Parekh Eanchor v. Bai Vakhat. 

(1889) 13 Bom 221 (223), Bajaji v. Pirchand. 


Article 95 
Notes 
1-2 
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Article 9s Similarly, where a suit falls both within Article 62 as well as this 

Notes Article, it will be governed only by this Article.^ On the same 

2 — 3 principle, it is this Article that will apply where the suit falls within 

this as well as Article 36, ante.^ 

Tlie Article has reference to cases whore a ])arty has been induced 
fraudulently to enter into some transaction, execute some deed, or 
do some other act, and desires to be relieved from the consequences 
of those acts/* In other words, the fraud contemplated by this Article 
is a fraud practised upon a 'party to a decree or a party to a transac- 
tion in which the fraud was committed'^ and the suit contemplated 
is one by such party as plaintiff for relief on the ground of such 
fraud.^ Where therefore the plaintiff is not a party to the decree or 
to the frauduhmt transaction, this Article will have no application. 
See Notes 6 to 8 infra, 

3. Distinction between this Article and Section 18. — The 

scope of Section 18 is entirely distinct from that of this Article. 
Section 18 applies to all cases, whetlier a suit is based on fraud as the 
cause of action or is based on some other cause of action, where the 
])laintiff is kept from the knoivledge of his right to sue by means of 
fraud. The Article applicable to the suit may be any of the Articles 
in the First Scliedule, hut in reckoning the period jn'escribed by that 
Article the starting point will he the date when the fraud becomes 
known to the person injuriously affected thereby. This Article, 
however, applies only where the cause of action for the suit is 
fraud practised iq^ori the plaintiff. In Syanilal Mandat v. Nilmony 
Dasf the High Court of Calcutta observed as follows : 

“ It must bo remembered that the scope of Section 18 is 
entirely distinct from that of Article 95. Section 18 only enlarges 
the time when the person entitled to sue has been kept from 
the knowledge of his right to sue or of the title on which it is 
founded by means of fraud; that Section does not contemplate 
that the injury of which the ])laintiff complains is the conse- 
quence of fraud. Where relief is sought on the ground of fraud, 
Article 95 is appropriately a})plicable, and we are not prepared 
to restrict its application, because Section 18 may be of assis- 
tance to the xdaintiff from an entirely different standpoint. 

(1910) 34 Mad 143 (150) ; 7 Ind Gas 60, Venkata Siiryanarayana JagapatUi- 
raj'll V. Bainraju. 

(1886) 9 Mad 457 (460), Venkatapathi v. Suhramanya, 

4. {1!)25) AIR 1925 Pat 765 (767, 768) ; 4 Pat 448 ; 93 Ind Gas 129, Tofalal 

Das V. Moinuddin Mirza, 

5. (1935) AIR 1935 All 995 (1000) : 159 Ind Gas 977, Dehra Dun Mussoorie 

Medric Tram way Co. Lid. v. llansraj. 

6. (1878) 3 Cal 504 (507) : 2 Cal L R 147, Chundernath Ohowdhry v. Thiriha- 

nund Thakoor. 

7. (1907) 30 Mad 402 (404) ; 17 Mad L Jour 288 : 2 Mad L Tim 360, Sundar- 

appa V. Sriravtulu. 

8. (1868) 9 Suth W R 553 (554), Bhvgwan Chundcr Boy v. Baj Churvder Boy- 

Note 3 

1. (1907) 34 Cal 241 (246) : S Cal L Jour 385. 
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Where the plaintiff seeks relief on the ground of fraud practised 
upon him and also alleges that by means of fraud he has been kept 
trom knowledge of his right to sue for relief on the ground of such 
Iraud, this Article as well as Section 18 will apply, so that the 
starting ix)int will be the date when the fraud by means of which 
he) was kept from knoioledge of his right to sue becomes known to 
the plaint ill. ^ 

4<. Cause of action for the suit must be fraud. — In order 
that this Article may apply, it is necessary that the relief is claimed 
in the suit on the sola ground of fraud, in other words, that the 
muse of action is fraud. ^ A jdaint which does not disclose fraud as 
the basis of the claim is not governed by this Article.*^ Wliere, 
however, the cause of action for the suit is fraud, that is, where 
tho fraud alleged is the essence and the substance of the claim, 
the Article apidicahle is only this Article and no other."* 

2. (IBGO) G Suth W R 1G5 (165), Mt. J hiscniian Koonwar v. Roop Narain SingJu 

Note 4 

1. (1898) 25 Cal d9 (52) : 2 Gal W N 76, Gour Mohun v. Karmohar, 

2. (1884) G All 406 (41^^ : 1884 All W N 140, Natha Singh v. Jodha Singh. 

(1868) 9 Suth W R 553 (554), Bhugivan Chunder Hoy v. llaj Chiinder Boy. 

(193G) AIR 1986 Bom 322 (325) : 165 Incl Cas 184 : 60 Bom 848, Kaikhuaroo 

Manck^ihah v. Gangadas Dwarkadan. (Art. 95 of the Limitation Act 
applies and must apply to a case where the plaintifl has sustained loss 
or damage on account of the fraud of the defendant. It has no appli- 
cation to a suit for return of bonds lost or acquired by theft, or dis- 
honest misappropriation or eouversion.) 

[See also (1903) 30 Cal 369 (384) : 7 Cal W N 353, Nisiarini Dam v. 

Nundo I jail Bose.'] 

8, (1881) 1881 All W N 38 (39), Barn Sarup v. Baghiinandan. 

(1908) 35 Cal 877 (888), Prayag Raj v. Sidku Prasad Tetoari. 

(1913) 19 Ind Cas 406 (408) : 37 Bom 158, Jamseiji Nassarwanji v. Jf irji 
Bhai Novroji. (The Article has no application when on tho face of the 
plaint no equitable relief is claimed on the ground of fraud.) 

(1936) 164 Ind Cas 561 (565) : 62 Cal 642, Nibran Chandra Saha v. Matilal 
Shaha. 

(1886) 13 Cal 155 (158), Torah Ali Khan v. Nilrutiun Lai. 

L (1878) 3 Cal 300 (302, 303), Bhoohun Chunder Senv. Bam Soander Surma 
Mozoomdar. (A defendant eo-owner, who fraudulently allows the 
revenue of an estate to fall into arrear.s, brings about it.s siile under 
Bengal Act 11 of 1859 and purchases it benami, is, in a suit by the 
aggrieved co-owner i)raying to be rtdioved from the effect of tho fraud, 
bound to reconvey to him the estate sold. Such a suit, being brought 
to obtain relief from fraud, is governed by the general law of limita- 
tion, i. e. Art. 95.) 

(1930) AIR 1930 All 573 (576) : 124 Ind Cas 180, Benares Bank Ltd. v. 
Bain Prasad. (Suit for recovery of money taken away from bank by 
fraud — Art. 95 applies.) 

(1916) AIR 1916 Mad 33 (39) : 38 Mad 1076 : 29 Ind Cas 314, Pasumarti 
Payidanna v. Lahshminarasamma. 

(1883) 6 Mad 344 (350) ; 7 Ind Jur 358, Viraraghava v. Krishnasarai . 
(Where compensation was awarded to a person, who was not entiiled 
to it either by mistake or by fraud, the claim of the person, wIkj is 
really entitled to it, is not barred if he was not aware of the fraud or 
mistake, until within six years before suit.) 

(1878) 1878 Pun Re No. 19, Biidha Singh v. Hira. (H and M, representing 
themselves to be S’.s agents, received from B a certain number of 
cattle in payment of a debt which B owed to S^ and instead of 


Article 95 
Notes 
8-4 
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JLiDticle 95 The tost to see whether this Ai.'ticle applies or does not apply to 

Hote 4 any particular case is to see whether the plaint discloses a cause of 
action irrespective of any fraud that iriay be alleged, in the plaint^ 
If no such independent cause of action exists, this Article will apply 
But, if there is a cause of action irrespective of the fraud alleged, 
and the fraud alleged is merely a part of the machinery by which, if 
the plaintiff's case is true, the defendant has kept the plaintiff out of 
the enjoyments of tlie rights to wldch he was entitled,^^ or if the 
fraud alleged enters merely as an clement in the conduct of the 
defendant,’' this Article will not apply. 

Illustration. 

1. A purchased certain propody in execution of a decree, but wlieu 
he went to take delivery of |)Ossession of the ])roperty, he was 
resisted by a person who alleged tliat he was a mortgagee from 
the judgment-debtor. A. thereu[)on instituted a suit for possession 
on his title as auction-jmrehaser, Init alleged that the mortgage 
in favour of the obstructor was a fraudulent transaction. It was 
held tliat the suit was not l)arred I)y this Article.^ 

2. At a |)artitio)i of a joint Hindu family, lu person who had no 
authority to deal with the share of a minor member professed 
to act on his liehalf. The minor memlier was allotted a share 
wliich was less than what he was entitled to. The minor 
meml)Gr on attaining ago filed a suit to recover ids full share 
alleging that the prior ])a.rtition was fraudulent. It was held 
that this Article did not apj)ly to the case.'^ 

giving the cattle to S, they appropL'iated them to their own use, in 
con.sefjucnco of which IJ was compelled by .suit to pay the debt a 
second tiirio. B thereupon sued Jl and M to recover the value of the 
cattle \vrongfully and fraudulently received and appropriated by them. 
Held that the case was one coming under Art. 9v5.) 

5. (1898) -25 Cal 49 (52) : 2 Cal W N 70, Gour Mohun v. Karmokar. (3 Cal 504, 
Follow'cd.) 

(19S7) A 1 R 1937 Pad 331 (333) : (1937) 9 Ind Rul Pat 402 (403) : 107 Ind 
Cas 481, Siiem Narain Deo v. Dasralh. Deo. 

(]. (1878) 3 Pal 504 (507) : 2 Cal L R 147, Chmider Nath Choivdhry v, 
Ti rt I in ) hv nd Thalcoor . 

7. (1898) 25 Cal 49 (52) : 2 Cal W N 7(5, Gour Mohun v. Karviokar . 

8. (1883) 0 All 75 (77) : 1883 All W N 212, Uma Shanker v. Kalka Prasad. 

[Srr also (1891) 10 Rom 1 (8, 9), Burjorji Dorabji Patel v. Dhunbai. 
(Execution ]airchaser unable to sell his property to others 
owing to claims set up by defendants on strength of fraudulent 
deed — Suit f<m declaration of title — Art. 95 does not appljo) 
(1937) A I R 1937 Pat 331 (333) : 107 Ind Cas 481, Sitan Narain Deo 
wDasreUh Den. (Mortgagee of tenure purchasing property in 
execution of decree — Tenure sold for arrears of rent during 
mortgage litigation — Suit by mortgagee alleging that certificate 
sale was fraudulent and did not aih^cd the encumbrances.)] 

9. (1892) 14 All 498 (499) : 1892 All W N 01, Lai Bahadur Singh v. Sisfil 

Singh. (One of the members of a joint Hindu family who, at the time 
of partition of tlie family property, was a minor, had not Ix^en given 
the entire share to which he was entitled. At that partition, thn 
minor’s uncle who had no authority as his natural guardian or other- 
wise to deal with his title to his share, professed to act on bis behalf' 
the present suit was brought by the minor on attaining age, to recover' 
his f ull share — Suit is .not one based on fraud as cause of action 4 
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3. A gave an indemnity bond to B indemnifying B against the 
fraud and misbehaviour of C. C having committed fraud, B filed 
a suit against A on the indemnity bond. It was held that the 
cause of action for the suit was not fraud but was a breach of 
contract.^^^ 

4. A, a member of a family which has become divided, collects a 
debt due to the family and fraudulently appropriates it to him- 
self. B, another member of tlie family, thereupon sues for his 
share of the collection. The suit is not governed l)y this Article, 
as, independent of any question of fraud, the plaintiff is entitled 
to succeed. 

See also the undermentioned cases. 

5. Fraud, meaning of. — See Note 4 to Section 18, aiUe. 

6. Setting aside decree for fraud. — A decree ])assed with 
jurisdiction is prima facie binding on the parties thereto and, except 
in certain cases, no suit will lie at the instance of the parties to 
set it aside. One exception is where tlie dc^cree lias been obtained 
by fi'aud. In that case, a suit will lie at tlie instance of a party to 
the decree to set it aside. ^ Such a suit would governed by this 
Article. ^ Another exception is where the decree is a voidable one* 
as wliere a compromise decree has been obtained against a iniuor 
witliout leave of the Coui-t. A suit to set aside such a decree on the 
ground that it is voidalilc and not on the ground that it is fraudulent 

10. (ISTT)! 12 Bom H C R 238 (239), Shapurji Jahangiyji v. Super in lent lent of 

Poona City Jail. 

10a (1021) A I R 1021 IMad 283 (288) : GO Irid Cas 274, Pamalngu Serrai v. 
Solai Servai. 

11. (1898) 25 Cal 49 (52) : 2 Ca) W N 7G, Govr Mohiin v. Karmoliar. (Sait for 

declaration that a decree c-ltained l»y A against B was bonami for 
the plaintiff — There is a cause of action irrespective of the fraud 
alleged — Art. 95 does not therefore apply.) 

(1931) A I R 1931 Sind 27 (27) ; 130 Ind Cas 552, VttavicJiand M angliinnal 
V. Salainatrai Klinhchand. (Suit for partition of la-operty omitted 
from previous partition by fraud of the defendants — Art. 95 does not 
apply.) 

(1918) A I R 1918 Cal 809 (810) : 41 Ind Cas 747, AyPidla v. Sadatullak. (A 
plaintiff who was co-vendee of land with def(*ndants but whose name 
was omitted from the convoyanco by the fraud of the defendants can 
recover possession of his share even thougli the limitation ])eriod tor 
* rectification of the conveyance under Section 31 has expired.) 

Note 6 

1. (1907) 34 Cal 83 (89), SurendranaiU Ghose v. U cniangini Dasi. 

(1893) 17 Mad 299 (300), Tirtha^ami v. Seshagiri Pai. 

2. (1905) 4 Cal L dour 472 (473), Pohini Kimiar v. Pagv ’Nath Das. 

(1933) AIR 1983 Sind 58 (65) ; 145 Ind Cas 777, Iiatanchand liev'acJiand v. 

Anaiulhai. (Suit to set aside consent decree on ground of fraud.) 

(1913) 19 Ind Cas 980 (981) (Cal), Meher Abzal v. Piahanian Ali. (Suit to set 
aside decree and for possession.) 

(191G) A I H 1910 1 ’at 131 (132) ; 37 Ind Cas 797, Mahcntcd Jnn v. Comviis- 
sicner of Paina. (Com promise decree.) 

[See also (1916) A I R 1916 Cal 905 (90C) : 33 Ind Cas 767, Eajkumar 
Sarhel v. Eajktnnar Mali.] 


Article 95 
-Motes 
4—6 
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JjFtitde 96 
Hote6 


2a (1924) AIR 1924 All 025 (683) : 40 All 575 : 83 Ind Gas 782, I'hulwanH v. 

J ane$har Das. 

(1922) AIR 1922 Lab IGG (1G7) : 62 Ind Ciis 791 : 2 Lah 1G4, Jita Si^ufk v, 
Man Singh. 

3. (190G) 34 Cal 83 (89), Sarendra Nath Ghose v, Heviangini Dasi. 

(1922) A I R 1922 Cal 493 (497) : 74 Ind Cas 770, A. Y. BeiUf v. 
Rajhuinari. 

4. (192G) AIR 192G Lah 8G (87) : 89 Ind Cas 73G, Mahovied Din d Sons v. 

B. D. Berry d Co. 

(1921) 62 Ind Cas 594 (598) (Pat), Jagarnath Prasad v. Bahnvani. 

5. (1919) AIR 1919 Mad 1044 (1046) : 41 Mad 743 : 45 Ind Cas 774 (F B), 

Kadirvelu Nainar v. Kupjruswanii Naicker. 

(1922) A I R 1922 Mad 404 (404) : 69 Ind Cas 12, Bnlakrishna, Mndaliar v. 
S li’aniinat ha Mndaliar . 

(1921) A I R 1921 Put 12 (14) : 60 Ind Cas 124 ; 0 Pat L Jonr 1, Jangal 
Choudhry v. Jjaljit Pasban. 

(1912) 16 Ind Cas 843 (844) (Mad), Kinnaraswaniif v. Kamakshi. (Quaere.) 

6. (1922) A I R 1922 Pat 291 (292) : 66 Ind Cas 137, liani Chhafra Kiiniari 

Debi V. Panda Jiadha Mohan Singari. (Non-.st‘rvira) of summons is 
not fraud.) 

(1935) AIR 1935 Cal 95 (96) : 154 Ind Cas 414, Abbas Ah Bhniya v. Ham 
Kauai. (Non-service of suniinoiis is not suflicient.) 

(1926) A I R 1926 Lah 86 (87) : 89 Ind Cas 736, Mahomed Din d Son.^ v. 

B. D. Berry d Co. (Do. AIR 1922 Pat 291, Followed.) . 

(1923) A I R 1923 Cal 425 (426) : 65 Ind Cas 318, India Provident Company 
Ltd. V. Govinda Chandra Das. (Decree obtained by fraudulent sup- 
pression of sum mouses — Article applies.) 

(1914) A I R 1914 Sind 63 (64) : 8 Sind L R 81 : 25 Ind Cas 946, Khushiram 
Pohuvial V. Ghanshamdas. 

(1904) 1 Nag L K 20 (22, 23,) liaja Ratan Singh v. Thakur Man Singh. 

7. (1903) 16 C P L R 131 (134), Ramcharan Sao v. Rarneshwar Singh. (Suit for 

possession by a party to a decree.) 

(1919) A I R 1919 Put 134 (135) : 49 Ind Cas 953, Jagdeo Singh y. Ajodhya 
Singh. (Suit for possession on ground that decree under which plain- 
tiff was dispossessed was obtained by fraud is governed by Art. 95 and 
' not by Art. 144.) 

(1918) AIR 1918 Pat 494 (495, 496) : 46 Ind Cas 562 , Upendra ChandrO^ 
Singh v. A. B. Chioditti, 


is not governed by this Article.*^^ A compromise decree only 
embodies a contract and like a contract can be set aside on grounds 
other than fraud. 

The fraud that will enable the Court to set aside the decree at 
the instance of a party must be a fraud which is extraneous to the 
decree.^ That is to say, it must be a fraud which was not one of the 
elements before the Court for consideration in arriving at a decision 
in the case. Thus, the fact that a decree was obtained by perjured 
evidence is not a fraud extraneous to the decree and therefore no suit 
will lie to set aside the decree on that ground.^’ See also the under- 
mentioned casGS^’ as to what kind of fraud is sutlicient for setting 
aside a decree. 

Where a person is hound by a decree as being a party thereto,, 
he cannot seek any relief negatived by such decree, unless he gets 
the decree set aside for fraud. In other words, a suit for such a relief, 
though governed ordinarily })y an Article prescribing a longer j)eriod 
of limitation, would be barred after the period of limitation ])rescrihe(l 
by this Article,^ And this result cannot he avoided by fi’aming th© 
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suit as one for a declaration,® or for i)OSsession.^ 

It is, however, only a person hound by the decree that can sue to 
it aside. A person not a party to it and therefore not bound by it 
oiin ignore it and claim the relief he wants. Thus, a decree passed 
against a henamidar of a person cannot be said to be one against the 
real owner himself, so as to compel the latter to be bound by it in the 
absence of circumstances which w'ould estop him from questioning its 
validity as against him. I) purchased from /, henami in the name of 
S, the darpatni right in a certain tenure in the year 1886. In 1889 
7/, the [)atnidar, entered into a fraudulent arrangement with S and 
o})tained a decree against him for arrears of rent under which the 
darpatni was sold and jyurchased by li himself. D became aware of 
the fraud in July 1892 and filed a suit in October 1895 against Ji and 
H to recover possession of the darpatni. Their Lordships of the. Privy 
Council held that the suit was not governed by this Article and was 
not barred by limitation. Their Lordships observed as follows : 

''On the facts, as now admitted, Dhan Krishna Mandal (D) 
was the true owner of the interest in the land which was sold by 
Jogendra Nath Singh (J) and nothing that happened between 
Sarat Chandra Mandal (S) and Raghunath Pvinja (R) could 
affect his title unless he was estopped from denying the autliority 
of liis Imianiidar to deal with it ... . The onus on tins point 
was on the defendants who, to make good their defence on tlie 
statute, must show that the plaintiff cannot succeed without 
setting aside tiie decree .... The plaintiff 's title, therefore, for 
anything that appears to the contrary, was in no way affected 
by the sale under order of the Court, and it is not necessary for 
him to liave the sale sot aside." 

Whore a decree is void as being without jurisdiction, even a party 
thereto is not bound to sot it aside before claiming reliefs inconsistent 
with it, and a suit by him for the relief which he w^ants w'ould not 

(1925) AIK 1925 Pat 625 (631) ; A Pat 510 : 88 Ind Cas 141, lliiendra Singh 
V. Uameswar Singh. 

(1931) AIK 1931 Cal 69 (71) : 129 Ind Gas 871, Kali Prasanna Suiha v. 
H ari pada G hose, 

(1926) A I R 1926 Cal 167 (168) : 90 Ind Cas 866, Fadu Uddin Mahomed v. 
Kheira Ghorai. 

(1866) 6 Suth W R 165 (105), Mt. Jhisoman Koonwar v. Bobu Jiup Narain 
Singh. 

(1916) AIR 1916 Cal 905 (906) ; 33 Ind Cas 767, llajkumar Sarkcl v. Baj- 
kurnar Mali. 

[See also (1916) AIR 1916 Oudh 289 (289) : 36 Ind Cas 811 : 19 Oudh 
Cas 119, Raghuraj Gif' v. Riidhra Pratab Singh.] 

8. (1925) A I R 1925 Cal 819 (820) : 85 Ind Cas 629, Sarada I'rnsad Boy v. Ttai 

Mohan Saha. 

9. (1935) AIR 1935 Lah 961 (961), Gnrhachan Singh v. Hazara Singh. 

10. (1930) AIR 1930 All 420 (421) : 123 Ind Cas 830, Abdul Ahad v. Chhabi 
Ham. (Suit y)y A for declaration that a decree obtained by B against 
C is not binding on A.) 

IL (1907) 34 Cal 711 (717) : 34 Ind App 138 : 4 All L Jour 467 : 9 Bom L R 
743 : 6 Cal L Jour 17 : 11 Cal VV N 817 : 17 Mad L Jour 358 : 2 Mad 
L Tim 397 (P C), Annada Pershad Punja v. Prasannamoyi Dasi. 
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Article 95 
jNotes 
6—9 


be barred by this Article, but would be governed by the Article 
appropriate to such relief. 

7. Decree against shebait— Suit by successor to set aside.— 

Wlierc a decree is obtained against A as shebait of an idol in respect of 
the idol’s ])roj)erty, it is the idol that really is the ])arty. The decree 
is binding, in the absence of fraud, on the idol’s estate and succeeding 
shebaits will also be bound by it. Where, however, the decree against 
A has been obtained fraudulently, the succeeding shebait is entitled 
to sue to set it aside and this Article would ai)ply to such a suit.^ 

8. Fraud by Hindu widow — Suit by reversioner. — Where 
a Hindu widow fraudulently colludes with a third person and allows 
him to obtain a decree against her in respect of her husband’s estate, 
it is not binding on the reversioner and he is not hound to set aside the 
decree within the time prescribed by this Article. He is not a party 
to the transaction in which the fraud was committed and, in this 
view also, this Article would not a])])ly to a suit by him either for a 
declaration of his rights or for other ap])ropriate relief.^ 

8a. Transfer in fraud of creditors — Suit to set aside. — 

Where A transfers proj)erty to B in fraud of creditors, any creditor 
can, under Section 53 of the Transfer of Property Act, sue to got the 
transfer set aside. The suit is, however, not one governed by this 
Article.^ Tlie I'eason is that though the suit is for relief on the ground 
of fraud, the creditor plaintiff is not a yarty to the transaction in 
wliich the fraud was committed. 

9. Fraud in execution proceedings. — Where fraud is committed 
in the course of ])r()ceodings in execution of a decree, yarties to the 

12. (1910) AIR 1910 Pat 375 (3B1) : 35 Ind Cas 404, Jahnavi Prasad Singh v. 

GJiarbaran Dubey. (Execution sale a nullity — Suit for redemption.) 
(1913) 19 Ind Gas 980 (981) (Cal), Mciicr Abzal v, Rahvian Ali Mcah. (Suit 
for pos.session of raiyali lidding after sotting aside ex parte decree as 
Ifoing fraudulent — Art. 95 applies.) 

(1912) 10 Ind Gas 843 (844) (Mad), Kuinaraswarny v. Kamakshi Animal. 
(1930) A I R 1930 T^at 231 (240) : 14 Pat 824 : 102 Ind Gas 235, Mathura 
Singh v. Bama Rndra Prashad. (Gross negligence of guardian — 
Minor is not pr()])erly represented — Decree nullity- — Suit to set aside — 
Art. 120 applies.) 

(1910) 8 Ind Gas 232 (233) (Lah), Dial Singh v. Allah Ditta. (Decree against 
plaintiffs not set aside for fraud within three years — Plaintiffs cannot 
ignore it and sue for po.ssessioii.) 

Note 7 

1, (1906) 4 Cal L Jour 472 (473), Rohini Kumar Panja v. Raghu Nath Das. 

Note 8 

1. (1907) 30 Mad 402 (404) : 17 Mad I, .Tour 288 : 2 Mad Xj Tim 360, Sunda- 
rappa v. Sr-irauiu.lu, 

(1913) 21 Ind Gas 005 (600) (All), Muhammad Faiyas Ali Khan v. Bikham- 
bar Das. 

[But see (1887) 11 Eom 119 (125), Parekh Ranchor v. Bai Vakh(it, 
(Art, 95 was applied to such a suit — Biibrnitted not correct.)] 

Note 8a 

1. (1916) AIK 1916 Mad 494 (494) : 29 Ind Cas 62, AuihiI:eiavaloo NaicMr f. 
Shah Abdulla Hussain Sahib Khadri, 
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decree are barred from instituting suits iov relief on the ground of 
fniud.^ Tlie reason is that the question of fraud in such cases is one 
arising in execution, discharge or satisfaction of the decree within 
the meaning of Section 47 of the Code of Civil Procedure which 
ex})ressly bars a suit for relief in respect of such matters." Thus, a 
suit to set aside an execution sale on tlie ground of fraud wull not 
But wlierp not only are the execution proceedings attacked on 
tliG ground of fraud but the decree itself is attacked on the ground 
that it was obtained by fraud, a suit at the instance of a party to set 
aside tlie execution sale would lie^ and w\)ul(:l be governed l)y this 
Article for ])urposes of limitation.*' 

An auction-jmrchaser can sue to recover his purchase iruniGy on 
the ground of the fraud of the decree- liolder and such a suit would 
bo governed l>y this Article.^' 

10. “For other relief on the ground of fraud.'' - The fraud 
referred to in the latter ])art of the first column of the Article is not 
fraud of the same nature as that in a decree ohtainexl by fraud wdiich 
is referred to in the first |)orlion of the Article.^ The words ‘for 
other relief on the ground of fraud’ have no reference to any decree^ 
and the mention of a decree in tlie first part of the language of tlie 
Article does not, in any way, detract from the generality of the latter 
[)art tliereof.'^ Tlie latter jiart is comprehensive onougli t^o includ(3 
aiu/ relief. It will include compensation for damage (niused to tlie 
plaintiff by the fraud practised by the defendant.'^ A suit for the 

Note 9 

1. (1882) f) T3orn 148 (150), Paranjpe v. Kanadc. 

(1885) 9 Tlom 4G8 (471), Sakharain dovind Kale v. Dainodar Akharam 
Clujar. 

(1890) 17 Cal 709 (770), Mohcndro Narayin Chaturaj v. Clopal MondiiL 

2. (1882) 5 Marl 217 (219), ViraragJiava Ayyangar v. V enkatacharyar . 

Sec odso Notes to Article 12 ante, and Notes to Section 47 of the Authors’ 
ComiTientary on the Code of Civil Procedure. 

4. (1882) 5 Mad 217 (219), Viraragkara Aiyyangnr v. Vcnkatacharyar. 

(1921) A 1 R 1921 Pat 54 (57) 0 Pat D Jcmr 10 : 01 Ind Cas 120, Pahlad 

Singh v. Sajirari Bnm. 

4. (1899) 20 Cal 820n (802) : B Cal W N B95, Mali Lai Chakerbutfy v. Russick 

C hai i d;ra Ba i ragi . 

5. (1899) 20 Cal B20?i (8B2) ; 8 Cal \V N 895, Mali Lai Chakerhiiiii/ v. nusaick 

Chandra Bairagi. 

0. (1910) 34 Mad 143 (148, 150) : 7 Ind Cas 60, Venkata Suryanarayana 

J agapaihirajn v. Golugnri Layiraju. 

(1912) 10 Ii]d Cas 215 (210) (Mad), Balhnhramanya Chetty v. HlarnUiamalai 
Goundcn. 

Note 10 

1. (1908) 35 Cal 877 (888), Prayng Raj v. Sidhn Prasad Tev'avi. 

(1919) AIR 1919 Pat 184 (iss) ; 49 Ind Cas 953, Jagdeo Singh v. Ajodya 
Singh. 

(1003) 27 Ivlad 843 (345), Bank of Madras v. Multan Chand Kanyalal. 

2. (1930) AIR 1930 All 573 (570) : 124 Ind Cas 180, Benares Bank Ltd. v. 

Ram Prasad. 

3. (1930) AIR 1930 All 573 (570) : .124.' Ind Cas 180, Benares Bank Ltd. v. 

Bam Prasad. 

4. (1903) 27 Mad 343 (345), Bank of Madras v. Midtan Chand Kanyalal. 
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Artiole 95 rectification of the deed under Section 31 of the Specific Belief Act 

Motes on the ground of fraud would be governed by the latter part of the 

10 — 12 Article.'^ A suit to set aside a sale under the Public Demands Recovery 

Act for fraud of the purchaser would be governed by the latter part 
of the Article.® Where one of several co-sharers has lost his i)roperty 
by reason of the fraud of his co-sharers who have by a contrivance 
purchased the property, the sale need not be formally set aside but 
tlie plaintiff may obtain relief by getting the property re-conveyed to 
him and a suit for such a relief would be governed by this Article.' 

11. Suit for refund of money advanced on a transfer found 
to be fraudulent. — Where A advanced money on a usufructuary 
mortgage of property to B but found that B had already mortgaged it 
with possession to another and had fraudulently kept the fact from 
the knowledge of A, and thereupon A sued B for the recovery -of the 
advance, it was held in the undermentioned case^ that Article 116 
and not Article 95 applied to the case. In a somewhat similar case" 
where the defendant sold a certain property to the plaintiff to which 
he had no title and the plaintiff' sued for the return of his sale price, 
it was held l)y the same Court that Article 97 or Article 95" applied 
to the case. The Chief Court of Oudh held in one case'^ the same 
view, but in later cases'* field that the suit would be governed by 
Article 95 only if tiie alleged fraud was established and, if not, by 
Article 116. 

12. Starting point. — It is a fundamental jirincijde of the law of 
limitation that so long as a person on whom fraud has been x>ractised 
remains in ignorance of the fraud, no time shall run against him.^ 

(1908) B.1 Mad 280 (238) : 18 Mad L Jour 19 : 4 Mad Tj Tim 80, Puymayil 
Kiitta V. Jlamcin Nair. (Stakeholder of kuri chit owing money to X, 
fraudulfuitly assigned to X certain Ixuuls which had been executed to 
the stakeholder by other subscribers — X subsequently discovered that 
no money could be recovered on tVie bojuls assigiuid as the other 
subscribers had paid up their subscriptions duly — -A" therefore sued 
stakeholder for damages.) 

T), (1901) 1901 Pun He No. 62 page 204, Gopal Shah v. Arura. 

6. (1907) 34 Gal 241 (24.5) : 5 Cal L Jour 385, Syaiiilai Mandai v. Nilmony- 

Das. 

7. (1907) 84 Cal 241 (247) : 5 Cal E Jour 885, Syanilal v. Nihnony Das. 

(1909) 4 Ind Cas 70 (71) (Cal), Ihuichkcmri (Jhosh v. Fran Gopal Mookerjee. 
(18GB) 9 Suth W R 5<53 (554), Bhugwan Chander Roy v. Raj Chimder Roy. 

Note 11 

1. (1016) A I R 191C) L,ih 011 (312, 313) : 36 Ind Cas 262, Buhen Sin,jh, v. 

Dadnu. 

2. (1918) 19 Ind Cas 5 (0) (Lah), Sohan Singh v. Lakhn Mai. 

3. (1910) 6 Ind Cas 1018 (1014) : 13 Oudh ciis 148, Udit Naram Singh v. Sahib 

Ali. 

4. (1922) A I R 1922 Oudh 118 (114) : 67 Ind Cas 595, Tharnrnan Singh v. Dal- 

chand. 

(1917) AIR 1917 Oudh 282 (288) : 87 Ind Cas 351, Lachhman Prasad v. 
liamhhal. 

Note 12 

1. (1883) 5 All 294 (296) : 1883 All W N 40, Mnhanimad Baksh v. Muhammad 
Ali. 

(1930) AIR 1980 Mad 173 (174) : 120 Ind Cas 880, Basavayya v. Bapanna 
Rao, 
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Tho third column of the Article x>rovides, in accordance with this 
|)rincii>le, that the termhms a quo is the date when the fraud becomes 
known to the x}arty wronged.^ 

The knowledge referred to is clear and definite knowledge of the 
facts constituting the i)articular fraud and not a mere susincion.^ 
It must be such knowledge as would enable the person wronged to 
seek his remedy in Court, and the Court must find exactly when the 
plaintiff got knowledge of the fraud. 

In England the right of a X)erson defrauded to seek for relief 
would be deemed to have first accrued at and not before the time 
such fraud was or witli reasonable diligence might have been dis- 
covered. Under this Article time will run only W'hen the fraud 
becomes ’known. As has been soon in Notes to Section 18 ante, 
negligence in pursuing means available for discovering the fraud will 
not, in this country, start limitation running before the date of the 
actual knowledge. ^1, a stakeholder of a hiiri chit, w^ho owed money 
to B, transferred to B certain bonds which had been executed in A's 
favour by C and 7>, who wore other subscribers, for future j)ayinents 
of their sul)Scriptions. B sued C and I) on the bond. They filed a 
written statement stating that nothing w^as due on the bonds as all 
sul)scrij)tions had ])oen duly }.)aid. B\s suit was dismissed and he, 
thorou})on, sued A for damages for the fraud jmictised by him. It was 
held that the written statements of C and T) first gave notice to B 
of tfio fraud practised by A but that 7>‘ was not bound to assume that 
that was true and could not be assumed to have knowui it to be true 
])efore his suit was actually dismissed. It was consequently held 
that time ran from tho dismissal of tho suit and not from the date 
when the written statements of C and D w^ere filed which created a 
suspicion in the mind of B.‘^ 

In the light of the above discussion, the contrary view oxj)ressed 
in the undermentioned case^ cannot be accex)t(^d as correct. 

13. Knowledge of agent is knowledge of principal. — Tlio 
knowledge of the agent is, in law, the knowledge of the principal. In 
llampal Singh v. Balbhaddar Singh} their Lordshiy)S of the Privy 
Council observed as follows : 

“It is not a mere question of constructive notice or inference 
of fact, but a rule of law which imimtes the knowledge of the 
agent to the yorincipal, or (in other words) tlie agency extends 
to receiving notice on behalf of the i)riiicii)al of whatever is 
material to be stated in the course of the proceedings." 

2. (1894) 19 Bom 593 (G02), Chanvira'pya v. Danava. 

3. (1909) 3 Ind Cas 316 (317) : 37 Cal 81 ; 14 Cal W N 101, Jndcniath 

Banerjee v. Hooke. 

4. (1908) 31 Mad 230 (238) : 4 Mad L Tim 80 : 18 Mad L Dour 19, Pitniiayil 

Kuttu V. Banian Nair. 

5. (1892) 20 Cal 425 (431, 432), NUnwni Smgh Deo v. Nilu Naik. 

Note 13 

1. (1902) 25 All 1 (17) : 29 Iiid App 203 : 6 Cal W N 849 : 4 Bom L R 832 : 

8 Sar 840 (P C). 
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Notes 

12— la 
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Article 95 
Notes 
44—17 


14. Fraud by shebait — Suit by succeeding shebait within 
three years from date of knowledge. — Where a decree is obtained 
fraudulently against A, the shebait of an idol in resj)ect of the idol’s 
j)ro])erty, the idol is really the party to the suit. Time for a suit to 
set aside the decree on the ground of fraud will run when the fraud 
comes to the knowledge of the shebait. Where A himself is guilty of 
fraud and the fraud comes to the knowledge of the succeeding shebait^ 
tile starting point for a suit by the latter to set aside the decree will 
run from the date of his knowledge.^ 

15. Knowledge of fraud is a question of fact. — The question 
when tlie fraud came to the knowledge of the plaintiff, is a pure 
question of fact, whicli must he ascertained from the facts and 
circumstances of each case.^ 

16. Plea of fraud. — Where a plaintiff charges the defendants 
with fraud, he must distinctly, accurately and specifically set forth 
in the plaint the facts constituting the alleged fraud. ^ lie must also 
state the time wtien the fraud was discovered to enable tlie defen- 
dant to meet it, and the Court to see wliether the discovery might 
not have been made earlier. ~ In Gang a Narain Gupta v. Til/iickram 
Choivdkrij,''^ their Lordshijis of the Privy Council observed as follows: 

“ When fraud is charged against the defendants it is an 
acknowledged rule of ])leading that tiie plaintiff must set forth 
the of the fraud which lie alleges. Lord Selborne 

said, in WaUhKjford v. Mutual Socletij,^ ‘with regard to fraud, 
if there be any princijde, which is perfectly well settled, it is 
tliat general allegations, however stj’ong may be the words in 
whicli they are stated, are insufficient even to amount to an 
averment of fraud of wiiich any Court ought to take notice’. ” 

17. Burden of proof. — It has liecn seen in the Notes to 
S. 18 ante that allegations of fraud must be substantially proved, 
though it does nut mean that every puzzling artifice or contrivance 
resorted to by the opposite party must he unravelled, that fraud 

Note 14 

1, (1906) 4 Cal L Jour 472 (473), lioJcini Kuinar Panja v. Haghu Nalh Das. 

Note IS 

1. (1889) 12 Mad 512 (51G) : 5 Sar 455 : 13 Ind Jur 409 (P C), Krishnan v. 
Sridevi. 

Note 16 

1. (1916) AIR 1916 All 3f)f, {?,57) ; 38 All 12G ; 33 Ind Cas 913, Lachmi Narain, 

Prasad v. Kishan Kishore Chand. 

(1895) 19 Bom 59:4 (601), CJianvirappa v. Danava. 

(1916) A I R 1916 Cal 120 (122) : 35 Iiid Cas 284, Bajisirani v. Secretary of 
State. 

2. (1916) A I K 1916 Cal 120 (123) : 35 Ind Cas 284, Bansiram v. Secretary of 

State. 

3. (1888) 15 Ind App 119 (idO, 121) ; 15 Cal 533 : 12 Ind 254 : 5 Sat 163 

(P 0). 

4. (1880) L E 5 App Cuk 685 (C97) : 50 L J Q B 49 : 43 L T 258 ; 29 W B (Eng) 

81. 
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cannot be presumed until the person relying upon it establishes his 
case and that the Court must not be too ready to presume fraud from 
suspicious circumstances^ though a number of such circumstances 
may, when combined, lead to the inference of fraud. The onus of 
proof of fraud in the first instance is on the plaintiff.^ Such proof 
must be consistent with the case set out in the plaint and where one 
kind of fraud is alleged, another kind of fraud cannot, on failure of 
proof of the fraud alleged, be substituted for it.*'^ 

Once fraud is establislied, however, the burden will be shifted to 
the person who has committed it to show that the person wronged 
has had knowledge of the transaction beyond the period of limita- 
tion. Where it is doubtful at what precise time the fi*aud became 
known to the plaintiff, the omiH is on the defendant to show that the 
suit is out of time.^^ Where the plaintiff has pr/ 7/1 a facie evidence in 
favour of the date alleged by him, it is, on the same princi})le, for the 
defendant to rebut tlie plaintiff’s allegations and to i)rove that the 
kno^vlGdge of the fraud was acquired at an earlier period.^' 

18. Plea of fraud in defence. — A claim can bo resisted in 
defence on the ground that the claim was based on fraud even 
though the defendant may not liave and could not have, owing to 
time-bar, brought a suit to set aside the transaction on the ground of 
fraud. ^ This princi].)lo api)lies even where a decree or ijiidijrnent 
wiiicii has })oen obtained by fraud is sought to be enforced against 
tiie defendant. Tlie latter is entitled to show that the decree was 
ol)tainGd by fraud or collusion and need not, before doing so, liave 


^ Note 17 

1 . (1905) 1 Nag L K ‘20 (‘22), Uajaratan SiiKjk v. Thakiir Man Singh. (It is 

fur the defciKlaiit to allege and prove that the plaintilf was aware of 
the fraud on a date earlier than that assigned in the. plaint.) 

(1005) AIK 1005 All 005 (005) : 58 All B12 ; 150 Ind Gas 077, Dchra Dun 
MosHooi'ie Electric Traniiraj/ Co. Ltd. v. Hansraj. 

2. (1870) 25 Sutli W K ISO (131), Kuheerooddeen v' Jogul Shaha. 

0. (1916) A I R 1916 Cal 120 (123) : 35 Ind Cas 2(81, Bansiram v, Secrctarij of 

State. 

1. (1028) 112 Ind Cas 817 (818) (Lah), LI f . Jannat v. Ahdnl Raman Khan. 
(1016) A I R 1916 Cal 120 (120) ; 35 Ind Cas 284, Bansiram v. Secretary of 

State. 

(1912) 16 Ind Cas 464 (465) (Cal), Narayana Sahn v. Darnodara Das. 

(1803) 17 Bom 341 (847) : 20 Ind App'l : 17 Ind Jiir 40 ; 6 Sar 256 (P C), 
Uahirnldwy Hahihhoy v. Charles Agnew Turner, 

5. (1008) 31 Mad 230 (283) : IS Mad L Jour 19 ; 4 Mad L Tim SO, Punnayil 
K'uitu V. Hainan Nair. 

G. (1884) 6 All 406 (414) : 1884 All W N 140, Natha Singh v. Jodha Singh. 
(1880) 12 Alad 512 (516) : 13 Ind Jur 409 : 5 Sar 455 (P C), Krishnan v. 
Sridevi, 

Note 18 

1 . (1904) 28 Bom 639 (642) ; 6 Bom L R 592, Ranganath v. Govind. 

(1906) 30 Bom B95 (404) : 8 Bom Li R 296, Minalal v. Kharsef ji. 

(1916) AIR 1916 Pat 396 (397) ; 34 Ind Cas 897, Bankey Behary Lai v. 
Bhag loandas Marwari . 

(1911) 11 Ind Cas 882 (883) (Gal), Kali Kumar v, Kashi Chandra. (28 Bom 
639, Followed.) 
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Jirtiole 95 sued to set it aside for fraud.^ See Section 44 of the Evidence Act. 
Notes In Beg v. The Saddlers Company,^ Mr. Justice Willes observed : 

18 — 49 “A judgment or decree obtained by fraud upon a Court binds 

not such Court nor any other; and its nullity upon this ground, 
tliough it has not been set aside or reversed, may be alleged in 
a collateral proceeding.” 

19, Suit to set aside ex parte decree for fraud. ~ Where the 
plaintiff had applied to set aside an ex parte decree under Order 9 
Rule 13 of the Code of Civil Procedure and failed, it was held by their 
Lordships of the Privy Council that a suit to set aside the decree on 
the ground of fraud would not be barred in the absence of proof that 
the question of fraud in obtaining the decree was raised and decided 
in the previous proceedings.^ In another similar case before their 
Lordships, it was held tliat where the fraud alleged for getting the 
decree set aside could not have been the subject-matter of the 
decision in proceedings under Order 9 Rule 13, the failure of the 
applicant in ^iich })roceedings and his failure to appeal from the order 
passed against him would not l)ar a suit to set aside the decree on 
the ground of fraud.*^ See also the undermentioned case.'^ 

Article 96 96" For relief I Three years. When the mistake 

on the ground of becomes known 

mistake. to the plaintiff. 

^ Act of 1877, Article 96 
Samo as above. 

Act of 1871, Article 97 

The first column was : “For relief on the ground of mistake in fact*’; 
the second and third columns were same as above. 

Act of 1859 

No corresponding provision. 

2. (190‘2) 24 All 242 (246) : 1902 All W N 38, Bansi Lai v. Dhapo, 

(1900) 27 Cal 11 (23) : 3 Cal W N 660, liajib Panda v. Lakhan Sendh Maha- 
pair a. 

(1923) A r R 1928 Cal 79 (81) : 70 liid Gas 548, Pulin Behari Day v. Satya 
Char an. 

(1926) A I R 1926 Cal 1 (37) : 93 Ind Cas 385, Prayag Kttmari Debi v. Siva 
Prasad Singh. 

(1928) AIR 1928 Cal 810 (811) ; 110 Ind Cas 571 (572), Bholanath Bose v. 
Nagendra Bala. 

(1921) A IR 1921 Pat 193 (202): 62 Ind Cas 962 (970) (F B), Hare Krishna 
Sen V. Uinesh Chandra Dull. 

8. (1863) IBS R R 217 (234) : 10 H L G 404 : 32 L J Q B 337 : 9 Jur(NS) 1081 : 
9 L T (N S) 60 : 11 \V R (Erig) 1004. 

Note 19 

1. (1901) 28 Cal <175 (478) ; 5 Cal W N 757 (P C), Jiadharaman Shaha v. Pran 
Nath Noy, 

■2. (1902) 29 Cal 895 (400) ; 29 Ind App 99 : 4 Bom L R 368 : 6 Cal W N 473 : 8 
Sar 266 (P C), Khagendranaih Mahata v. Prannath Soy. 

3. (1899) 21 All 289 (290) : 1899 All W N 67, Duarka Prasad v. Lachhoman 

Das. (Application to get aside ex parte decree dismissed as barred by 
limitation — Suit to set aside decree for fraud, not barred.) 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

8. “Mistake.” 

4. Illustrations of suits falling within this Article. 

5. Starting point. 

Other Topics 

peolaratory suit... ... ... ... Seo Note 2, F-N 7 

Mistake — Discovery by one of several partners — Starting point : See Note 5, Pt. 4 
Mistake of law ... ... ... ... See Note 3 

Mistake — Whether should be of plaintiff ... See Note 3, Pts. 5, 6 

Rectiffcation of instrument ... ... ... See Note 3, Note 4, Pt. 2 

1. Legislative changes. 

1. Under Act 14 of 1859, there was no specific provision corres- 

ponding to this Article, and suits of the class specified in this 
Article were held governed by clause 6 of Section 1 of the Act 
of 1859, the period being six years reckoned from the time of 
the discovery of the mistake. 

2. Article 97 of the Act of 1871 provided for ‘Belief on the ground 

of mistake in fact’; the words ‘in fact* were omitted in the later 
Acts, so that this Article would govern suits for relief on the 
ground of mistake in lata also wherever such relief can be 
granted under the general law. 

2. Scope of the Article. — The Article applies to suits for relief 
on the ground of mistake, i. e. to suits whtu'e, in order to succeed, the 
vlaintiff is hound to prove the mistake. If the jdaintiff need not 
])rove mistake in order to succeed, it cannot be said that the suit is 
for relief on the ground of mistake.^ 

Illustrations. 

1. A sold goods to B but wrongly entered it in the name of C. On G 
refusing to jiay the price on demand, A discovered the mistake 
and sued B for the price. It was held that the suit was not for 
any relief on the ground of mistake and was not governed by this 
Article.^ It will be seen that B was the real purchaser and 
was bound to pay the price to A independent of any question 
of mistake. 

2, A actually conveys to B certain property, but by mistake the 
property is wrongly described in the conveyance. A sues for a 
declaration of title to the property so conveyed. The suit is not 

Article 96 — Note 2 

(1913) 18 Ind Cas 869 (874) (Cal), Dwarka Nath Chowdhury v. Shashti 
Kinkar. (Per Chapman, J.) 

(1933) AIR 1933 Sind 32 (33) ; 142 Ind Cas 470 : 27 Sind L R 81, Narmnal 
V. Nanumal Be'na^'sidas. 
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within this Article as the ground of relief claimed is title/^ It is 
not necessary in order to succeed in the suit to prove the mistake 
alleged. 

3. A sues for possession of property actually conveyed to him, hut 
left out by mistake in the sale deed. The suit is not governed 
by this Article as it is one based on titled 

4. In a partition between co-sharers, a minor co-sharer was given 
less than his lawful share by mistake. On attaining majority ho 
sued for his full share. It was held that the suit was not 
governed by this Article.^ The minor was not bound by an 
unequal partition whether there was any mistake or not and the 
suit was thus one not for relief on tiu) ground of any mistake. 
But where A, B and C, major co-sharers, enter into a partition 
and an unequal allotment is made by mistake, a suit for re- parti- 
tion on the ground of mistake is governed by Article 96.^* The 
reason is that tlie partition arrangement entered into by thorn 
could not he assailed by them except on the ground of a mistake 
or fraud, and consequently the ])laintifl’, in order to succeed in 
the suit, was bound to establish the mistake. 

See also the undermentioned cases. ^ 

Although the Article is very general and would a])})ear to include 
all suits for relief on the ground of mistake, it has been held that the 
Article is intended to a])ply only to those cases in which the Courts 


3. (1927) AIR 1927 All 355 (B5G) : 100 Ind Gas 5GB, Kesho Singh v. Boopan 

Singh. 

4. (1930) AIR 1930 All 387 (387) ; 127 Ind Gas 577, Sukhdco Bai v. Bam 

Narain. 

5. (1892) 14 All 498 (499) : 1892 All W N 61, Lai Bahadur Singh v. Sispal 

Singh. 

6. (190G) 190(i Pun L R No. 3 page G (9), Sultan M ohaviuiad v. Alim Khan. 
(1931) A 1 R 1931 lUad 707 (709) : 54 Mad 883 : 135 Ind Gas 9, Ihimaholayya 

V . Sundaramayya . 

[But see (1920) A 1 R 1920 Nag lOG (108) : 55 Iiid Gas 422, Wasudeo 
V. Vithal. (Division on the mistaken view that the i)arties are 
entitled iter stirpes and not per capita — Suit for re-partition 
and declaration governed by Article 141 and not Article 96. 
It is submitted that the decision is not correct on principle.)] 

7. (1880) 1880 Pun Re No. 35, Taja v. Gulani. (Suit for declaration of title to 

land and for correction of settlement record — Plaintiff held entitled 
to declaration even though right to demand correction is barred — 
Article 9G held not to apply to such cases.) 

(1910) G Ind Gas 401 (404) : 32 All 491, The Bajputana Mahva By. Co-opera- 
tive- Stores Ltd. v. Ajmere Municipal Board. (Suit to recover octroi 
duty illegally levied in excess of that which ought to have been levied 
— No question of mistake — Article 62 and not Article 9G applies.) 
(1910) 7 Ind Gas 528 (530) (Lah), Khem Singh v. Ke$ar Singh. (Suit for 
declaration of title where entry in the Record of Rights was erroneous 
— Article 9G docs not apply.) 

(1931) A I R 1931 Sind 27 (27) : 130 Ind Gas 552, Uttamchand v. Sala- 
matrai, (Suit for partition of property omitted from previous partition 
by mistake — Suit not one for re-opening previous partition on the 
ground of mistake — Suit is not one based on mistake but on a right 
to claim partition — Article 9G does not apply.) 
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are asked to relieve parties from the consequences of mistakes com- 
mitted by them in the course of contractual transactions Thus, a 
suit to set aside a decree^ or a Court sale^^ on the ground of mistake is 
not within this Article. Where A trespassed into B's coal mine under 
a mistake, and B sued A for damages for such tresijass and removal 
of coal, it was held that Article 96 could have no a})plication to the 
case.^- 

Where a case falls under this Article as well as the gemeral 
Article 62 ante, this Article wnll prevail in accordance with the 
general princiide of interpretation of statutes that a special i>rovision 
\vill override the general provision. 

3. “Mistake.** — As has been seen in Note 1 ante, the corres- 
])oiic]ing Article in the Act of 1871 contained the words ^'mistake in 
fact.'' The omission of the words “in fact” in the present Article 
would seem to show that the Article will apjdy to all suits for relief 
on the ground of mistake, whether the mistake is one of laie or fact.^ 
Tills, however, does not mean that a suit for relief on the ground 
of a mistake of law is always maintainable under the substantive 
law*. This Article can be taken to mean only that if such a suit is 
iTiaintainable under the suljstantive law% it would lie governed by 
this Article. 

Under the substantive law, a pure mistake of law is not a ground 
for relief, the rule being founded on the maxim ignorantia legis 
nerninem excnsat — ignorance of law excuses no one. This princi])lo 
is found enacted in Section 21 of the Contract Act, which provides 
tliat a contract is not voidable because it was caused by a mistake as 


7a (1911) 11 Ind Crifi 537 (589) (Oudli), Ramzan Khan v. Md. Y almh Khan. 
(1924) AIR 1924 Lah 324 (325) : (59 Jud Gas 501, Sher v. Piara Ravi. 

(1927) AIR 1927 Gal 117 (128) : 101 I. G. f>2, Fanna Lai v. Adjai Coal Co. 
(1913) 18 Ind Gas 8(59 (874) (Cal), Divarka Nath Choivdhnry v. Shashti 
Kinker Bnnerjce. (Per Chapman, J.) 

(1938) A I R 1938 Lah 338 (339), Attar Singh Sant Singh v. Municipal 
Committee, Amritsar. (Mistake not that of parties in contractual 
relationship but that of their employers — Article does not apply.) 

[See also (1904) 14 Mad L Jour 443 (459), Madras Consolidated Sugar 
and Spirit Factories Ltd, v. William Sissmorc Shaw. (Redief 
contemplated by the Article is that the party prejudiced by the 
mistake should 1)C relieved from the consequences thereof.)] 

8 . (1911) 11 Ind Gas 537 (539) (Oudh), Ua7nzan Khan v. Muhammad Yakub 

Khajt. 

(1906) 10 Gal W N 1024 (1025), Chand Mea v. Srimathi Asima Barm. (Dis- 
tinguishing 8 Cal W N 473 (476) in which it was held that a suit to 
correct a decree will lie.) 

9. (1923) AIR 1923 Bom 62 (63) : 46 Bom 914 : 67 Ind Gas 857, NagabhaUa v. 

Nagappa. 

10. (1927) AIR 1927 Cal 117 (123) : 101 Ind Gas 62, Pannalal v. Adjai Coal 

Co. Ltd. 

11. (1928) 1928 Mad W N 232 (234), Kalandir Sahib v. S. I. Railway Co. 

(1925) AIR 1925 Mad 1255 (1256) : 48 Mad 925 : 91 Ind Gas 151, Ramiah 

it Co. V. Sadasiva M^idaliar and Bros. 

Note 3 

1. (1896) 20 Bom 511 (516), C. N. Pochkhantoala v. R. D. Setna, 
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Avtiole 96 to any lato in force in British Inclia.^“ But the doctrine as expressed 

Mote 3 in general terms in the Section has been interpreted by modern 

authority with large qualifications. In Cooper v. Phihbs*^ Lord 
Westbury observed as follows : “ It is said 'ignorantia juris hayid 
excusat*\ but in that maxim the word 'jus* is used in the sense of 
denoting general law, the ordinary law of the country. But, where 
the word 'jus* is used in the sense of denoting a private right, that 
maxim has no application. Private right of ownershij) is a matter of 
fact ; it may be the result also of matter of law ; but if parties 
contract under a mutual mistake and misapprehension as to their 
relative and respective rights, the result is that, that agreement is 
liable to be set aside as having proceeded upon a common mistake.” 
In Appavoo Chettiar v. S. I, By. Co.j^ their Lordships of the Madras 
High Court observed as follows : 

“On account of the change of language in Article 9G, it may bo 
conceded that some kind of mistake of law may be a ground for 
relief .... If the mistake of law is of such a kind that it is mixed 
up with certain specific facts relating to a particular individual, so 
that it may be said, as the combined effect of a party’s view of the 
law and the facts, he made a mistake at the time of entering into the 
transaction as to the nature of the pre-existing private right, it may 
be said that such a mistake is not a pure mistake of law and is 
covered by the language of Lord Westbury in Cooper v. Phibbs;^ 
some such limitation must be placed on the words of Lord West- 
bury, which on their face seem to bo too wide and which if 
literally applied will cover cases of all mistakes of law.” 

It was lield in that case that wliero a )nistake was a pure mistake 
of law in Britisli India and not bearing on the private right of a 
person resulting in x)ayment by one ])erson to another, the mistake 
is no ground for relief. See also the undermentioned case.^ 

It has been held in some cases^ tliat in order that this Article 
may apply the plaintiff sliould liave l:)een under a mistake. This 
does not seem to be correct. A suit for relief on the ground of mistake 
of a third party has been field to fall within this Article.^ 

It has also been lield in some cases that the Article applies only 
to suits for recovery of 'money or property parted 'with in consequence 

U.See (1B86) 11 Bom 174 (176), Vishnu v. Kasmath. 

2. (1866-67) 15 W K (Eng) 1049 (1058) : L R 2 11 L 149 : 16 L T 878. 

3. (1929) A TR 1929 Mad 177 (177, 178) : 114 Iiid Gas 358. (Dissenting from 

1928 Mad W N 232 (234) where it was held that a suit would lie for 
recovery of money paid under a mistake as to the general lazv not 
bearing upon particular rights.) 

4. (1929) AIR 1929 Mad 179 (181) : 52 Mad 12 : 114 Ind Gas 829, Bajah of 

Baynand v. Secy, of State. (Voluntarj'- payinont under a pure mistake 
of law cannot be recovered.) 

5. (1927) AIR 1927 Cal 117 (123) : 101 Ind Gas 62, Pannalal Ohose v. Adjai 

Coal Co. Tjtd. 

(1933) A I R_1933 Sind 32 (33) : 112 Ind Cas 470 : 27 Sind L B 81, Naru- 
mat HiracUand v. Natiumal BeTiarsidas. 

6. (1906) 1906 Pun L R No. 3, page 6 (9), Sultan Muhammad v. Alim Bhan. 
(1883) 6 Mad 344 (350) : 7 Ind Jur 358, Veeraraghava v. Krishnaswainy. 
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of the mistake of the i)laintiff/ This also does not seem to be correct. 
As will be seen from Note 4 infra, a suit for rectification of an 
instrument is one within this Article. 

It has been held in the undermentioned case^ that in order that 
the mistake of a party may be a ground for relief, there must be no 
neglect on his part and that where there is negligence there is 
mistake such as will justify the grant of relief. 

4. Illustrations of suits falling within this Article. — The 

following are all suits within this Article : 

1. Suit to recover money delivered by mistake to the defendant.^ 

2. Suit for rectification of an instrument on the ground of mutual 
mistake under Section 31 of the Specific Eelief Act, 1877.^ 

3. Suit to set aside a discharge given by the plaintiff (creditor) to 
the defendant (debtor) on the ground of mistake.^ 

4. In a partition between the plaintiff and defendants, a mortgage, 
supposed by mistake to be due, was allotted to plaintiff. Plain- 
tiff sued on the mortgage, but it was held that the mortgage had 
already been discharged. Plaintiff thereafter sued the defendants 
for the recovery of tlie amount on the ground of mistake in the 
allotment. It was held that Article 96 applied.*' 

7. (193B) AIR 1933 Sind 32 (33) : 142 Iiid Gas 470 : 27 Sind L R 81, Naru- 
‘tnal If irachand v. Nanumal Benarsidas. 

S. (1911) 11 Ind Gas 537 (539) (Oudh), Bamzan Khan v. Muhammad Yahiih. 

Note 4 

1. (1875) 1 All 79 (81, 82), SJmganchand v. Government, North WesierJi 
Provinces. 

(1886) 12 Gal 533 (534), Mathura Nath v. SieeL (Suit for money paid in 
excess of road eess by mistake.) 

(1928) 1928 Mad W N 232 (234), Kalamdir Sahib v. S. /. By. Co. (Suit for 
recovery of surcharge paid to railway company under a mistake as to 
the ainount payable under law.) 

(1925) AIR 1925 Pat 765 (768) : 4 Pat 448 : 93 Ind Gas 129, Tofa Lai Das 
V. Syed M oinuddm. (Suit for amount paid in excess (d amount 
legally due.) 

[But see (1876) 25 Suth W R 415 (416), Badha Nath Bose v. Bama 
Churn Mookerjee. (Suit for recovery of money over-paid by 
mistake — Art. 60 was applied. Art. 96 was not adverted to.)] 

[See also (1914) A I R 1914 Lah 29 (31) : 22 Ind Ga.s 592, Boinan 
Catholic Mismon v. Sunder Singh. (Suit for recovery of overpay- 
ments — Art. 62 w’as applied — Thtire was however no mistake 
alleged in the case and Art. 96 w^as not adverted to,)] 

(1918) AIR 1918 Cal 180 (182) ; 48 Ind Gas 972, Bijoy Chand v. Secy, of 
State. (Rectification of lease on the ground of mutual mistake.) 

(1930) AIR 1930 All 387 (387) : 127 Ind Gas 577, Sukhdeo Bai v. Bam 
Naram Bai. 

(1936) AIR 1936 Cal 400 (401) : 165 Ind Gas 756, Abdul Sattar v. Abdul 
Busan. (Rectification of xxdition for adjustment.) 

(1925) A I R 1925 Pat 765 (767) : 4 Pat 448 : 93 Ind Gas 129, Tofa Lai Das 
V. Syed Moinuddin. 

(1927) AIR 1927 All 355 (356) : 100 Ind Gas 568, Kesko Singh v, Boopan. 
3. (1904) 14 Mad L Jour 443 (459), Madras Consolidated Sugar and Spirit 
Factories Ltd, v. William Sissffiore Shaiv. 

(1921) AIR 1921 Bom 184 (185) ; 45 Bom 582 : 61 Ind Gas 34, Martand v. 
Dhondo. 
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Article 96 
Motes 
4— S 


5. A sold certain bales of cloth to B who sold them to C who sold 
them to 73. Z) found shortaj^e of cloth and sued C for the 
recovery of the price of shortage. It was held that Article 96 
ai)plied, as both C and I) were under a mistake as to the 
quantity of cloth in the halos.'"’ 

6. ^ made a payment into Court under a mistaken belief that 
he was liable to pay and the decree-holder drew the amount 
from Court. A sued for recovery of the money on the ground 
of mistake. It was held that Article 96 or Article 120 will 
supply the case.^’ 

5. Starting point. — Time, under this Article, runs from the 
discovery of the mistake by the plaintiff.^ x\s to when in any imrti- 
cular case the discovery was made would bo a question of fact 
depending upon the facts and circumstances of that case. In the 
undermentioned case^ the question was raised but not decided as to 
wdiether a mistake can be taken to have “become known” to the 
plaintiff wlien he ought to have discovered it if lie used reasonable 
diligence. 

Where the mistake is as to the liolief of a party that a third 
person is liable, the mistake must be taken to be discovered when the 
third person repudiates his lialiility and communicates such repudia- 
tion to the party or to his j.)artners.^ 

Where a discovery of the mistake is made by one of two jiartners 
in wliom a right of action is vested, time will run from tlie date of sueli 
discovery notwithstanding that the other partner chooses to persist 
in his mistake even after the mistake is pointed out by the other. 

Where a mistake is discovered by reason of the decree of a trial 
Court, tiine will run from tlie date of that decree and not from the 
date of the appellate decree confirming the trial Court’s decree.''* 

In coirq)uting the period of limitation under this Article, tlie 
period of other i>roceedings hcnia fide taken in a wrong Court can, 
under Section 14 ante, be excluded. 


5. (1025) AIR 1025 Mad 1255 (1256) : 48 Mad 025 : 91 Ind Casi 151, Ramiah d 

Co. Sadasiva Mudaliar d Bros. 

6. (1910) G Iiul Gas 654 (055) (Lah), Fazal-tul-din v. 2ainab, 

Note 5 

1. (1922) A I R 1022 All 475 (477), Ram Bali Singh v. Shiam Sunder Misir. 
(1925) AIR 1925 Oudh 719 (720) : 87 lud C<as 1017, Ganesh v. Jot Singh. 

2. (1025) A I R 1025 Mad 1255 (1256) : 48 Mad 925 : 91 Ind Gas 151, Baniiak 

d Co. V. Sadasiva Mudaliar d Bros. 

3. (1904) 14 jMad li Jour 443 (459), Madras Consolidated Sugar d Spirit 

Factories Ltd. v. William Sissmore Shaiv. 

4. (1904) 14 Mad L Jour 443 (459), Madras Consolidated Sugar d Spirit 

Factories Ltd. v. William Sissmore Shaw. 

5. (1921) AIR 1921 Bom 184 (185) : 45 Bom 582 : 61 Ind Gas 34, Mariand v. 

Dhondo. 

[But see (1936) A I R 1936 Lah 747 (749) : 168 Ind Gas 446, 

Smgh V. Radha Kishan. (In some peculiar cases it may start- 
from the date of the appellate decree.)] 

6. (1936) AIR 1936 Cal 400 (402) : 165 Ind Gas 756, Abdul Sattar v. Ahduh 
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In the undermentioned case^ the period of limitation under this 
Article was stated to be six years, which is obviously a mistake for 
tliree years. 


97 ." For money | Three years. | The date of the 
paid upon an existing | failure, 

consideration which 
afterwards fails. i 


Synopsis 

1. Scope of the Article. 

2. Suit must be for the recoyery of money paid. 

3. Money must have been paid on an existing consideration. 

4. Consideration must have afterwards failed. 

5. Starting point. 

6. Money paid on a void transfer without possession. 

7. Money paid on a void transfer with delivery of possession. 

8. Payment made in consideration of a voidable transfer, 

but no possession given. 

9. Payment made in consideration of voidable transfer, 

possession also given. 

10. Suit for mortgage money under S. 68 of the T. P. Act, if 

one based on a failure of consideration. 

11. Executory consideration, when can be said to fail. 
lla.Suit on liability under Section 68, Contract Act. 

12. Failure of consideration in execution sales. 

Other Topics 

Applicahility of Article — Conditions ... ... ... See Note I 

Article (Ai and this Artic.le ... ... ... ... Bee Note 11a 

Article 116 and this Article ... ... ... ... See Note 2 

Consideration void in law ... See Note 3, Pt. 2 ; Note 11a, I’ts. 2 to 8 

F'lilare of part of consideration — Whether sufficient... See Note 4, Pts. 3, 4 

Suit for damages or coniponsation ... ... See Note 2, Pt. 4 

1. Scope of the Article. — This Article a])plies to suits for 
the recovery of money paid, based on the failure of consideration 
which existed at the time of such payment. A suit not based on the 

Act of 1877, Article 97 and Act of 1871, Article 98 

Same as above. 

Act of 1839 

No corresponding provision. 

(1883) 6 Mad 344 (350) : 7 Ind Jur 368, Veeraraghava v. Krishnaswaviy » 


Article 96 
Note 5 

Article 97 
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Artiole 97 failure of consideration, as for example a suit for money expressly 
Motes contracted to be refunded on the happening of a certain event, ^ or 
1 — 2 a suit based on the fact that the money was paid by mistake,^ or by 

reason of the fraud of the other jrarty,^ is not within this Article. 

The words “paid upon an existing consideration'’ imply that the 
money has been paid in pursuance of a contract between the parties. 
Where, therefore, the money has not been paid in pursuance of any 
contract, a suit for the recovery thereof is not governed by this 
Article.^ 

The right to recover the money paid on the failure of the 
consideration for which it was paid is based on the princixde that 
it is inequitable that the i)ayee should retain the money in such a 
case.® It has been also held that in such cases there is an implied 
contract to refund the amount.^ 

In order that this Article may apply, three conditions should be 
satisfied — 

1. The suit must be for the recovery of the money paid by 

the plaintiff to the defendant. Bee Note 2. 

2. The money must have been paid on a consideration which 

existed at the time of jyayment. See Note 3. 

3. Such consideration must have aftenvards failed, Soo 

Note 4. 

2, Suit must be for the recovery of money paid. — The suit 
contemplated by this Article is one for the recovery of the money 

Article 97 — Note 1 

1. (1908) BO All 402 (404) : 1908 All W N 185 : 5 All L Jour 480, Mul Kunwar 

V. Chat tar Singh. 

(1904) 26 All 519 (521) : 1904 All W N 92, Ramchandra Singh v. Toh fah Singh. 
(1896) 19 Mad 391 (394), Chinnathambi Goimdan v. Ckinnana Goundan. 
(1896) 18 All 371 (372) : 1896 All W N 107, Shco Ckaran Singh v. Lalji Mai 
(1908) 30 All 405 (405) : 1908 All W N 185n : 5 All L Jour 484, Bam Jaggi 
liai V. Kanleshar liai. 

2. (1910) 6 lud Cas 054 (655) (Lah), Fazal-ud-din v. Mi. Zainah. 

(1910) 8 lud Cas 1087 (1088) : 35 Mad 39, Basivi Reddy v. Nagamrna. 
(Article 62 held to aj)ply.) 

3. Article 95 will apply to such eases. 

4. (1919) A I E 1919 Nag 96 (98) : 15 Nag L B 140 : 52 Ind Cas 818, Bewaji v. 

Arnrita. 

(1889) 13 Mad 437 (442), N araiyana v. Narayana. (Moneys paid uudor a 
decree set aside on appeal — Suit for refund of same — As Art. 97 
applies ouly to contracts, the suit is governed only by Art. 120, time 
running from the date of the appellate decree.) 

[But see (1886) 8 All 273 (275) : 1886 All W N 95, Koji Bam v, Ishar 
Idas. (Money fixed by pre-emption decree paid into Court — 
Amount fixed increased by .Appellate Court — Failure to pay the 
increased amount and the decree becoming consequently void— * 
Suit for refund of money already deposited held to be governed 
by Art. 97 or Art. 120 — Submitted that Art. 97 will not apply 
as the i)aynient was not made in pursuance of any contract.)] 

5. See (1934) AIR 1934 Cal 148 (149) : 150 Ind Cas 89, Sudha Mukhi Debi V. 

Chairman of ComynissionersffBollygunge Municipality, 

6. (1934) AIR 1934 Pat 148 (149) : 150 Ind Cas 976 : 13 Pat 192, Lalji Sing^ 

V. Bamr up Singh, 
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which has been 'paid by the plaintiff to the defendant. A debt re- 
tained in part payment of the pnrchase-money in a sale transaction 
between a debtor and his creditor is, as between them, a jya^jinent 
of that part, for the purposes of this Article.^ The leading case on 
the point is Bassu Kuar v. Dhitvi Singh, ^ whore in contemplation 
of a sale of land by the debtor to the creditor it was agreed that the 
debt should be retained by the former in satisfaction of part of the 
price, but the agreement failed owing to a difference l)etw'een the 
parties as to certain other terms. Lord Hobliouse in delivering the 
judgment of the Board observed as follows : 

“ An action for money paid upon an existing consideration 
which afterwards fails, is not barred till three years after date 
of the failure. A debt retained in part payment of the purchase- 
money is, in effect and as between vendor and j)urchaser, a 
payment of that part. ” 

An adjustment of mutual claims may also amount to a payment, 
A executed a sale of property X to B, and B executed a sale of 
property Y to A. Each sale j)urported to bo for Es. 500, but really 
one sale was the consideration for the other. B w^as dispossessed of 
property X by a third person with paramount title and he there- 
upon filed a suit against A for the recovery of Es. 500. It was held 
that the adjustment of the sale deeds was equivalent to the payment 
of money and the suit could be regarded as one for the recovery of 
money jjaid on an existing consideration which afterwards failed.*'^ 

A suit for damages or com/pcnsation is not one for the recovery of 
the money paicl^ and is not governed by this Article. The question 
whether a suit is one for tlie recovery of the money paid or is one 


Note 2 

1. (1888) 11 All 47 (57) : 15 Incl App 211 : 5 Sar 260 ; 12 Ind Jur 450 (PC), 

Bassu Kuar v. Dhuin Singh. 

(1914) 25 Irul Gas 988 (984): 7 Low Bur Rul 188, Mating Kyan v. Mating 
Fa. 

(1923) AIR 1923 Ra.ug 87 (88) : 11 Low Bur Rul 437 : 70 Ind Gas 121, 
Maung Aung Ba v. Ma.ung Aung Po. 

(1906) 1906 Pun L R No. 155, p. 508 (512), Bari Charan v. C. Brook. 

(1888) 1888 Pun Re No. 198, Guruvtukh Singh v. Chandu Shah. 

[See also (1906) 28 All 4.66 (469) : 3 All L Jour 228 : (1906) All W N 
88, Jamna Das v. N ajmul-Nissa .] 

2. (1888) 11 All 47 (57) : 15 Ind App 211 : 5 Sar 2G0 ; 12 Ind Jur 450 (P C), 

8. (1906) 8 Bom L R 283 (287), Hanmani v. Govind. 

4. (1911) 9 Ind Gas 237 (237) (Lah), Nizaru Din v. Nathu Ham. 

(1932) AIR 1932 Nag 5 (6, 7) : 28 Nag L H 31 ; 136 Ind Gas 225 (P B), 
Kashirao v. Zabii. (Art. 116 applies if the contract is ro^gistcred.) 
(1934) AIR 1934 Pat 148 (149) : 150 Ind Gas 975 : 13 Pat im, Lalji Singh 
V. liatnrup Singh, 

(1932) AIR 1932 Bom 36 (38) : 55 Bom 565 : 134 Ind Gas 1157, Batanhai 
V. Qhashirani Qatigabishan. 

(1930) AIR 1980 All 771 (775) : 124 Ind Gas 185 : 62 All 604, Mtihammad 
Siddiq V. Muhammad Nuh. 

(1908) 1908 All W N 160 (160) : 30 All 400 : 5 All L Jour 486, Collector of 
Mirzapur v. Daxvan Singh. 


Article 97 
Note 2 
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Artiole 97 for conij)ensation or damages is, however, one which must be deter. 

Note 2 mined having regard to the nature of the suit and the reliefs claimed.^ 

But, although a suit has been framed as one for damages, the Court 
may, in appropriate cases, treat the suit as one for the recovery of 
money paid by the plaintiff to the defendant, and grant the plaintiff 
relief, if the claim for sucli relief is not barred under this Article.^ 
On the same principle, a suit framed as one for the recovery of money 
paid may bo treated as one claiming relief by way of damages if 
the Court finds that the plaintiff is entitled to such damages, and 
such relief is not barred under the Article applicable thereto.' Thus, 
where in a suit for the refund of money the plaintiff is entitled to 
the money as damages for breach of a covenant for title or for quiet 
possession embodied in a registered sale deed, the Court can grant 
the relief if it is not barred under Article 116.^ 

It has been lield in the undermentioned cases'^ that the period of 
limitation under this Article is extended under Article 116 to six 
years in cases falling within both the Articles ; in other wxirds that 
Article 97 is covered by Article 116 in cases whore the right to 

(1907) 1907 All W N 108 (109) : 4 All LJour 249, Madan Lalw lieoti Singh. 
(PoHsession not. delivered to the mortgagee — Suit for recovery of 
possession dismissed — Suit for compensation.) 

(1908) 31 Mad 230 (233) : 18 Mad L Jour 19 : 4 ]\Iad L Tim 80, Punnayil 
Kntiu V. Raman Nair. (Suit for damages for fraud.) 

[See also (1920) AIR 1920 Mad 634 (636) : 60 Ind Cas 235, Mahomed 
Ali Sheri jf Saheb v. Venkai/pathy Raja.'] 

5. (1932) A I R 1932 All 358 (359) : 136 Ind Cas 829, Zia Uddin Ahmad Khan 

V. Akhar Ali. 

6. (1906) 8 Pom L R 283 (287), Hanmant v. Govind. 

(1915) AIR 1915 Mad 766 (767) : 21 Ind Cas 740, Ramanatha v. Raman 
N amhiidripad . 

[See also (1929) AIR 1929 Bom 361 (364, 365) : 119 Ind Cas 659, 
Bapu Shivaji v. Kashiram. Hanmantrao. 

(1923) A I R 1923 Mad 28 (28) : 68 I. C. 190, Suhbayya v. PicJianna.] 

7. See (1919) A I R 1910 Cal 404 (404) : 52 Ind Cas 269, Kanok Dasi v. Srihari 

Goswam/y. 

8. (1927) AIR 1927 Pat 248 (250) : 101 lT)d Cas 707 : G Pat 606, Nabinchandra 

Ganguli v. Munslii Matider. 

(1929) AIR 1929 Pat 3S8 (390) ; 8 Pat 432 : 117 Ind Gas 654, Mt. Lakhpat 
Kicer V. Durga Prasad. 

(1934) AIR 1934 Pat 148 (149) : 150 Ind Cas 975 : 13 Pat 192, Lalji Singh 
V. Bamrtep Singh. 

(1932)JA I R 1932 Nag 3 (4) : 137 Ind Cas 61, Bhaioani Singh v. Girdhari. 

(Suit was for damages including refund of moneys.) 

(1932) AIR 1932 Nag 5 (7) : 28 Nag L R 31 : 13G Ind Oas 225 (F B), 
Kashirao v. Zabu. 

(1934) AIR 1934 Nag 16 (17) : 30 Nag L R 138 : 148 Ind Cas 480, Amha 
Dasv, Waman Boo. 

[But see (1935) AIR 1935 Oudh 378 (380) : 11 Luck 110 : 155 Ind 
Cas 299, Shamhhu Butt v. Bam Bakhsh. (Suit was not framed 
as one for damages but as one for refund — Held that Art. 116 
could not be applied.)] 

9. (1930) AIR 1930 Sind 12 (13) : 118 Ind Cas 203 : 24 Sind L R 172, Abdul 

Ilahim Fateh Mahomed Khan v. Kadu. 

(1920) AIR 1920 Lali 355 (35C) : 55 I. C. 413, Itamnath v. Sundar. 

(1931) AIR 1931 Sind 141 (142) ; 25 Sind L R 173 : 133 Ind Cas 76 , Mt. 
Chandratvatibai v. Valabdas. 
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recover the money paid arises out of transactions embodied in regis- 
tered instruments* It is submitted that this view is not correct. In 
the first place, a suit for the recovery of the money paid on a failure 
of consideration is not, as has been seen above, a suit for compensation 
for the breach of any contract in writing i-egistered. In the second 
place, the basis of a suit governed by Articles 115 and 116 is that 
the contract has been broken, while a suit governed by Article 97 
assumes that the contract is not broken. In Lalji Singh v. Banirup 
Singh, Courtney-Terrell, C. J., observed as follows : 

“where Articles 115 or 116 apply, the very basis of the suit 
is that the contract has boon broken, is no longer in existence 
and damages are sought. Article 97, on the other hand, applies 
when the plaintiff says the contract is still good and subsisting 
and an event contemplated by tlie contracting ])artios has 
happened, that is to say, the ])Ossible future inability of the 
plaintiff to enjoy the property, and tlie plaintiff' relies ui)on tlie 
express or implied contract on the part of the defendant that in 
the happening of such circumstances, the defendant will i)ay hack 
the money which he has already received. Under Articles 115 
and 116 the events subsequent to contract are immaterial, 
while under Article 97 they are material.*' 

3. Money must have been paid on an existing considera- 
tion. — This is the second condition necessary for the applicability 
of the Article. It follows tliat whore money lias been paid ivithout 
any consideration whatever, a suit for the recovery thereof will not 
bo governed for the pmqioses of limitation by this Article.^ Money 
jiaid on a consideration which at tlie time of payment is void in 
law, cannot ho said to ho an existing consideration and a suit for 
the recovery of money in such cases is not wdthin this Article.^ 
Where A pays money to B who in return therefor transfers certain 
property and also gives delivery of possession of the property trans- 
ferred, such possession will lie regarded as an existing consideration 
even though the transfer may be void (see Note 7). On the same 

(1934) AIR 1934 Nag 16 (17) ; 148 lud Gas 480 : 30 Nag L R 138, Ambadas 
V. Wamanrao. 

(1933) AIR 1933 Mad 382 (383) : 144 Ind Gas 726, Sadashiva Surya^ 
narayana Bao v. Bajal ingam. 

10. (1934) AIR 1934 Pat 148 (149) : 150 Ind Gas 975 : 13 Pat 192, Lalji Singh 
V. Bainriip Singh. 

Notes 

1. (1892) 19 Cal 123 (126) : 18 Ind App 168 : G Sai* 91 (P C), Hanuman Kaviat 
V. Hanmnayi Mandur. 

(1931) AIR 1931 Bom 39 (41) : 128 Ind Gas 907, Baghunath Abaji v. 
Lahanu Vithoha. (Money paid for .sham sale deed i.s not for an 
existing consideration.) 

[See also (1919) AIR 1919 All 18 (19) ; 42 All 61 : 52 Ind Gas 032, 
Alayar Khan v. Bihi Kunirar.'] 

(1927) AIR 1927 Lah 101 (102), Ghularn Murtasa v. Fazal Ilahi. (Mort- 
gage of property under attachment void.) 

(1918) AIR 1918 Oudh 348 (355) : 47 Ind Cas 214, Hamath K liar V. Tndra 
Bahadur Singh. (Money paid under a void agreement.) 
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Artlole 97 principle, where A pays money to B who in return promises to 

Notes transfer property and also gives iK)Ssession of such property, there is 

8—4 an existing consideration, namely, the delivery of possession, even 

though the promise is unenforceable/^ In M a Unit v. Fatima Bibi,"^ 
B mortgaged certain properties to A on 6-8-1907 and i)aid interest 
thereon for some time. On subsequent failure to pay interest, A sued 
upon the mortgage and obtained a decree for sale of the property and 
got the property sold in execution tiiereof. B really had no right to 
the mortgaged property and C who was tlie real owner subsequently 
sued for a declaration that the mortgage l)y B was void as against 
him, and obtained a decree in his favour on 11-3-1918. A thereupon 
sued on 9-8-1919 for recovery of the money paid by him for the 
mortgage. Their Lordships of the Privy Council held that the mort- 
gage when made w^as not made without consideration. They observed 
as follow's : 

“ Prom these facts it appears that the appellant and her 
husband (A in the illustration) w^ere from the date of the loan 
(6-8-1907) down to 11th March 1918 not entitled to allege that 
they had not re^ceived any consideration for the loan that they 
had made — since for a considerable time they had actually 
received interest upon it, paid to them by the respondents {B in 

the illustration) It, therefore, appears to their Lordships 

that there w^as at the time of the loan no failure of the consi- 
deration upon which the loan of tho money and the promise 
to repay it with interest w'as made since the obligation of that 
promise was for some time observed, and it a})poars to them 
that the failure of consideration for the loan of tho money did 
not occur until 11th Marcli 1918.” 

See also tho undermentioned case.^ 

Consideration must have afterwards failed. — This is 
the third condition necessary for the applicability of the Article. 
A consideration as defined in the Contract Act may be cithor executed 
or executory. An executed consideration is a present consideration 
consisting of a doing of something or an abstention from doing some- 
thing. An executory consideration is a f uture consideration consisting 
of a promise to do or to abstain from doing something.^ An executed 
consideration will fail if the advantage received from the act or 

3. (1917) AIR 1917 Mad 29G (297) : 32 lud Gas 176, Meenakshi v. Krishna 

lioyar. 

[But see (1933) AIR 1933 Sind 379 (380) : 147 Iiid Cas 94 : 27 Sirid 
L R 422, Pribhadinomal Methiinial v. Mt. Chutii. (Possession 
given under a void promise to transfe)* — Dispossession — Suit to 
recover money held not goverued by Art. 97 — Submitted that 
tho reasoning of the decision is not correct.)] 

4. (1927) AIR 1927 P C 99 (101) : 101 Ind Cas 414 : 5 Rang 283 : 54 lud 

App 145 (P C). 

5. (1937) AIR 1937 Rang 148 (150): 109 1. 0. 945, U Taloh v. Maung Tha Nyo. 

Note 4 

1. See Contract Act, Section 2 clause (d). 
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abstention is lost or withdrawn.^ An executory consideration will 
fail if the promise ceases to be enforceable in law. See Note 12 infra. 

There is a difference of opinion as to whether the words ‘‘existing 
consideration’' mean the whole consideration for the contract, and 
whether the failure of a part of the consideration for the contract 
can be considered, quoad that part, as a failure of an existing consi- 
deration within the meaning of this Article. It was held in the 
undermentioned cases'^ that the words “existing consideration” do 
not necessarily mean the “whole consideration” for the contract and 
that therefore where a vendee, who has been given possession of the 
property sold loses possession of a portion of such property owing to 
the want of title in the vendor, a suit by the vendee for a return of 
a proportionate part of the money would be governed by this Article. 
On the other hand, a contrary view has boon held in the cases cited 
below, ^ namely that a failure of consideration means a total failure of 
the consideration for the contract, and that the consideration cannot 
be said to have failed so long as any x)ortion of the consideration for 
the contract is existing. It is submitted that the latter view is to be 
preferred. 

But thougli a suit as on a failure of consideration may not lie, a 
suit for compensation or damages in respect of the portion lost will 
bo maintainable^ and will be governed for purposes of limitation by 
other Articles. 

5. Starting point. — The starting point of limitation under this 
Article is the time when tlie consideration fails. ^ The point of time 
when a consideration, whetljor executed or executory, will fail, has 
)) 0 on discussed already in Note 4 above. The matter has been discussed 

2. (1887) 11 Bom 475 (478), Samaba Kandappa v. Ahaji Jotirau. (Usufruc- 
tuary mortgage — Property sold sabse(picutly for arrears of revenue of 
other land of mortgagor — Consideration fails.) 

See also Notes 7, 8 and 9 infra, 

‘b (1917) AIR 1917 Mad 29G (297) ; 32 Ind Gas 17G, Meenakshi v. Krishna 
Boyar. (Promise to sell plus possession— Dispossession of portion.) 

(1929) AIR 1929 Bom 3G1 (365) : 119 Ind Gas 659, Bapu Shiva ji v. Kashi- 
ram Ilanniantrao. (A transferred to B who transferred to C, who 
obtained possession but was subsequently dispossessed of a i)ortion of 
the property by a person with paramount title.) 

. 4. (1924) A I R 1924 Oudh 377 (378) : 80 Ind Gas 81 : 27 Oudh Gas 348, Karim 
B’ux V. Abdul Wahid, Khan, (DisiJossession of portion — Consideration 
has not failed.) 

(1904) 8 Oudh Gas 1(J6 (169), Sped JTadi v. Nurul Hasan. (Mortgagee losing 
Xrossession of half of lands nsufructuarily mortgaged — No failure of 
consideration inasmuch as the other half continues.) 

(1927) AIR 1927 Lah 570 (572) : 106 Ind Gas 804 : 9 Lah 191, Gopal Dai v. 
Dhanna Mai. 

(1936) AIR 1936 Oudh 141 (143) : 11 Luck 725 : 160 Iiid Gas 454, Bhaga- 
wati Prasad v. Badri Prasad. 

5. (1933) A I R 1933 Mad 382 (383) ; 1932 Mad W N 1111 : 144 Ind Gas 72G, 
Sadashiva Suryanarayana Bao v. Bnjalingam. 

Note 5 

1. (1918) AIR 1918 P C 151 (152) : 46 Oal 670 : 46 Ind App 52 ; 50 Ind Cas 
444 (P C), Juscurn Boid v, Prithichand Lai Choudhury. 

(1922) AIR, 1922 All 475 (477), Bain Bali Sijigh v. Shiam Sunder Misir. 
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jLPticl6 97 in the following Notes also with reference to different classes of 
Kdtes cases arising in i)ractioe. 

8—6 6. Money paid on a Yoid transfer without possession. — 

Where, for money received from ^1, B transfers property to A and 
the transfer is void either because it is prohibited by law or the 
transferor has no title of any kind to transfer, and there is no other 
consideration such as the delivery of i)osses8ion of tlie property trans- 
ferred, there is no existing consideration for tlie transfer. The money 
paid for such a transfer is not recoverable by A as on a failure of 
consideration within the meaning of this Article.^ It would be, how- 
ever, recoverable under the provisions of Section 65 of the Contract 
Act, under which, when an agreement is discovered to be void, any 
person who has received any advantage under such agreement is 
bound to restore it to the person from whom he received it.^ The 

Note 6 

1. See (1918) A I R 1918 P C 151 (152) : 46 Cal 670 : 50 Incl Gas 444 : 46 Ind 
App 52 (PC), Juscurm Boid v. Prithichand Lai Chmidhiiry. 
(Void piitni sale— Actual possession not given — Their Lordships 
observed that the case would inorf; nearly approach the formula of 
“money had and received” rather than “money paid for an 
existing consideration which afterwards fails.” The case was 
, however decided on the assiimptioii that Art. 97 applied.) 

(1922) AIR 1922 Oudh 257 (259) : 25 Oudh Ca.s 1G4 : 69 Ind Gas 786, 
Bam Narain v. Band Kumar. 

(1921) A IR 1921 Oudh 47 (48) : 61 Ind Gas 205, Gajadhar Baksli v. 
Goiiri Stuinkar. 

(1904) 2 Nag L R 174 (177), Bahadur Lai v. Jadhao. 

(1890) 8 C P LR 17B (176), IJarpal Deokaran v. Narayan, 

(1915) A I R 1915 All 889 (840) : 80 Ind Gas 410,’ Jayiak Singh v. 
Walidad Khan. (In all probability there is a total failure of 
consideration — If so, Art. 62 would apply.) 

(1931) AIR 1981 Lab 448 (449) : 185 Ind Gas 68 ; 18 Lah 1, Chanan 
'Mai V. Maharaj. 

[See also (1915) AIR 1915 Cal 579 (588) ; 29 Ind Gas 429, Jagannath 
Marwari v. Girdhari. (No consideration— -Art. 62 applies.) 
(1916) A I R 1916 Bom 818 (819) : 40 Bom 614 : 86 Ind Gas 564, 
IHirali Bai v, Uniedbhai Bhulabhai. (Transaction void <zb 
initio — Art. 62 applie.s.) 

(1915) A I R 1915 All 107 (109) : 27 Ind Gas 783, Jlft. Munni v. 

Madan Gopal. (Sale void ah inibw — Art. 62 applies.)] 

[But see (1927) AIR 1927 All 734 (785) : 108 Ind Gas 165 : 50 All 95, 
Kundan Lai v. Bisheswnr Dayal. (The case follows 19 Cal 128 
but on the fa(‘ts the case docs not appear to bo a voidable trans* 
action. The transferor had no title at all to convey. In such 
cases .Art. 97 will not be applicable at all.) 

(1927) A 1 R 1927 All 756 (756) : 108 Ind Gas 385, Munna Lai v. Mt. 
Nanhi. (Case follows 19 Cal 123 but the transfer is not a 
voidable but a void transfer.)] 

2. (1922) AIR 1922 V C 408 (405) : 71 Ind Gas 629 : 50 Ind App 69 : 45 All 
179 : 26 Oudh Gas 223 (P C), Har Nath Kuar v. Indar Bahadur 
Singh. (Money paid on a transfer of a spes successionis — Their 
Lordships have not stated what Article applied to the case.) 

(1915) AIR 1915 Bom 102 (104) : 39 Bom 358 : 28 Ind Gas 442, Javerhhai 
J or ahhai v. (pyrdhan Narsi. (A mortgaged property to i? who leased 
it back to A — Alortgage as well as lease void — B entitled to recover 
amount under Section 65 of the Contract Act.) 

[See also (1923) A I B 1923 V 0 189 (191) ; 50 Ind App 289 : 50 Cal 
929 : 74 Ind Cas 499 (P C), Annada Mohun v. Oour Mohan 
MnlUck.'] 
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person paying the amount may, in cases where there is a covenant 
for title or for quiet possession, also be entitled to recover compen- 
sation for breach of such covenant, and such claim would be governed 
by Article 115 or Article 116 according as such covenant is unregis- 
tered or registered.^ 

See Note 11a, infra. 

7, Money paid on a void transfer with delivery of posses- 
sion. — Where, for money received from A, B transfers property to 
A and the transfer hai)i)ens to be void either because the transfer is 
prohibited by law or the transferor has no title to transfer it, but A 
is cjiven possession of the proi)erty transferi-ed, it cannot be said that 
there is no consideration for the transfer. The possession given must 
be considered to be part of the consideration,^ So long, therefore, as 
the possession continues undisturbed in A, it cannot be said that 
there is a failure of consideration.^ A suit for the recovery of the 
money paid for the transfer will lie when such possession is lost by 
reason of the fact that B’s transfer was void, and the starting point 
of time is the date wlien the plaintiff lias lost such })osBession.'^ In 

3. (1926) AIR 1926 Nag 109 (115) : 88 Ind Cas 699 : 22 Nag L R 19, Ilanidhcin 
V. PurfiJioltarn, 

(1922) A 1 R 1922 Oudh 257 (259) : 25 Oudh Cas 1(34 : 69 liul Cas 786, Bam 
Narai n v . N a ) i d K u n la r . 

(1921) A I R 1921 Oudh 47 (48) : 61 Ind Cas 205, Gajadhar Baksh v. Gouri 
Shankar. 

(1916) A 1 R 1915 Nag 46 (47) : 11 Nag Ij R 186 : 31 lud Cas 877, Pirbhn v. 
M t. W aBirhi. 

(1904) 2 Nag L R 174 (177), Bahadur Lai v. JadJuio. 

(1933) AIR 1933 Mad 126 (128) : 140 Ind Cas 805, Thillmkannu Achi v. 

Abdul Kadir Roivihcr. (Transfer partly void.) 

(1881) 3 All 712 (716) : 1881 All W N 67 : (3 Ind dur 106, KiGien Lai v. 
K inlock. 

(1915) AIR 1915 Mad 742 (743) ; 25 Ind Cas 618 : 38 Alad 1171, Aruna- 
chala Iyer v. Bamamrny Iyer. 

(1920) A I R 1920 Lah 355 (356) : 55 Ind Cas 413, Bam Nath v. Sinidar Das. 
(It was however held in this case that Art i(de 1.16 must be applied “r(.‘ad 
with Article 97”— Although there weis no title to mortgage at all, it 
was assumed that the ease was tme of existing consideral.ion which 
failed — Submitted wrong s(» far as this view is eojicerned. See Note 2 
ante.) 

(1925) .AIR 1925 Bom 440 (442) : 49 Bom 596 : 89 ind Cas 59, Ganappa 
Puiia Hammad Saiba. 

Note 7 

1. (1930) A 1 R 1930 Sind 12 (13) : 24 Sind L R 172 : 118 Ind Cas 203, Abdul 

Bahirn Fateh Mahomed Khan v. Kadu. 

2. (1911) 10 Ind Cas 486 (487) (Cal), Suk^noy Sarkar v. Shashi lAiushan, 

(1913) 19 -Ind Cas 5 (6) (Lah), Sohan Singh v. Lahhumal. 

3. (1929) AIR 1929 Bom 361 (364) : 119 Ind Cas 659, Bapu Shivaji v. /vas/zi- 

ram Hanynantrao, 

(1919) AIR 1919 Cal 980 (980) : 44 Ind Cas 719, Parasuram Mahajan v. 
Bhal Chandra Shaha. (Suit by vendee to recover purchase money on 
(deprivation of possession.) 

(1913) 20 Ind Cas 254 (255) : 37 Bom 538, N arsing Shivbakas v, PaeJm 
Bambakas. 

(1913) 19 Ind Cas 5 (6) (Lah), Sohan Singh v. Lahhumal. 

(1911) 10 Ind Cas 486 (487) (Cal), Sukmoy Sarkar v. Shashi Bhushan. 
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the undermentioned cases, ^ however, limitation was held to have 
begun to run even before the plaintiff lost the possession of the pro- 
perty. It is submitted that this view is contrary to the general trend 
of opinion and is not correct. 

Where, in execution of a decree by a third person with paramount 
title against the plaintiff, such third party is formally put in posses- 
sion of the property purchased by the plaintiff, the latter must be 
considered to have lost i)ossession on such date, even though he 
actually continued in j)oss6Ssion thereafter. Thus, where A mortgaged 
a certain proj)erty to B and put B in possession thereof, and C, a 
third party, obtained against the plaintiff a decree for possession on 
the ground that the mortgage was invalid, and in execution of the 
decree G was formally put in possession, it was held that the date of 
the formal dispossession was the date of the failure of consideration, 
though the plaintiff B continued in possession even after the formal 
delivery of possession. The subsequent possession of B was held to be 

(1936) AIR 1936 Oudh 141 (143) : 11 Luck 725 : 160 Ind Cas 454, Bhagwati 
Prasad v, Badri Prasad, 

(1932) AIR 1932 Nag 5 (6) : 28 Nag L R 31 : 136 Ind Cas 225 (F B), KasU^ 
rao V. Zahu, 

(1926) AIR 1926 Oudh 19 (19) : 89 Ind Cas 332, Bam Harakh v. Salih Bam. 
(Mortgagee getting possession.) 

(1920) A I R 1920 Nag 94 (95) : 55 Ind Cas 93, Premsukhdas v, Namdeo, 

(1918) AIR 1918 Nag 264 (268) : 47 Ind Cas 886, Dharamchand v. Gorelal 
M ukandlal. 

(1915) AIR 1915 Mad 766 (767) : 21 Ind Cas 740, Banianatha Aiyar v. 
Barn an N a inhudr i'pad . 

(1915) A I B 1915 Mad 708 (709) : 23 Ind Cas 570 : 38 Mad SSI .^uhharnya 
Beddiar v. Bajagopala Bcddiar. 

(1902) 25 Mad 396 (399), Sri Barmilu v. Cltinna Venkatasa^ny, (Unregistered 
assignment of mortgage— -Possession given.) 

(1926) AIR 1926 Rang 7 (9) : 93 Ind Cas 119, Maung Kyi Oh v. Maung 
Kyaia Zan, 

4. (1895) 18 Mad 173 (174) : 5 Mad L .lour 32, Venkata Narasinihalu v, 
Perainma. (Time was held to run from the dati^ of the decree holding 
that the plaintid had no title. This view is not correct, though the 
decision on the facts is correct, as the suit was within three years of 
dispossession.) 

(1916) AIR 1916 Bom 168 (159) : 41 Bom 31 ; 36 Ind Cas 613, Gulabchand 
V. Narayan. (Promise by A to get B to execute a sale deed iu favour 
of plaintiff aiid delivery of possession to plaintiff — B transferring the 
property to C — Time runs from date of B's transfer to C and not the 
subsequent dispossession by U, because plaintiff’s possession after the 
transfer was on the sufferance and grace of C.) 

(1921) 62 Ind Cas 953 (954) (Lah), Tapai Mai v. Jhandoo. [A selling his 
share as wadi as his minor nephew’s share — Possession given — Substi- 
qiumt dispossession by transferee from minor after attaining majority 
— Starting point is not the date of dispossession V)ut date of denial of 
title.) 

(1935) AIR 1935 Oudh 378 (380) : 155 Ind Cas 299, Shanihhu Butt v. Bam 
Baksh. (d mortgaged to B — After B\s death G received money from A 
and executed a deed of re-conveyance to A and gave him delivery of 
possession — 1) alleging ho was entitled to the mortgagee rights sued 
for foreclosure and obtained a decree — It was held that time, ran from 
date of the foreclosure decree and not from the date of payment over 
again to%vards the decree — It is submitted that the decision is 
correct — Before the possession is disturbed the suit would be preihatara. 
See AIR 1936 Oudh 141 (143).) 
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merely that of a trespasser and not as part of the consideration for 
the mortgage transaction.® 

But, independent of the right to claim relief on the ground of 
failure of consideration, a suit may, as has been seen in Note 6 ante, 
lie for breach of a covenant for title or for quiet possession, express or 
implied in sale transactions, and such a suit would be governed by 
Article 116 of the Act.^ Where both the remedies are available to 
the plaintiff, he can at his option i)ursue any one of them and the 
mere fact that one of the remedies is barred will not disentitle him 
to pursue the other. ^ 

8. Payment made in oonsideration of a voidable transfer, 
but no possession given. — Where, in consideration of money paid 
by A, B executes a transfer to A, without, however, giving him 
possession thereof, or any other consideration, l)ut the transfer is 
voidable at the option of C, there is an existing consideration for the 
payment.^ As illustrations of voidable transactions may be mentioned, 
transactions by persons with limited authority, such as agents, guar- 
dians and managG:^s of joint Hindu families, and transactions which 
require election by some person authorised by law to elect in order 
to complete the title of the transferee.^ If the transfer is avoided 
by C, there will be a failure of consideration, and ^4 can recover the 
money x)aid by him. The starting |)oint for a suit for such recovery 
is the date when G avoids the transfer.^ As to when G may be said 
to have avoided the transfer is a question depending on the facts 
of the particular case. If A^ being entitled to })ossession under the 
ti'ansfer, attomi)ts to obtain i)Ossession and fails to get it by reason of 
G's objection, C may be said to liave avoided it and the date of the 
failure to get ■[X)Ssession will be the date of the failure of considera- 
tion.^ The fact that after such failure to get possession he sues for 

Tj. (1933) AIR 1933 Lah 83 (84) : 140 Ind Cas 700, Nnr Din v. Allah Din, 

0. (1910) AIR 1910 Oudh 240 (241) : 33 Ind Gas 740, Mt. Nanhi Khanain v, 

Mt. Masunian, (Covenant for title.) 

(1924) AIR 1924 Pat 321 (322) : 72 Ind Gas 053, Jhingu Ojah v. Meghnath 
Pandey, (Do.) 

[See also (1932) AIR 1932 Bom 30 (38) : 55 Bom 505 : 134 Ind Gas 
1157, llatayibai v. Ghashirani. (Do.) 

(1926) AIR 1926 Mad 255 (250) : 91 Ind Gas 514, Sigamoni PandG 
than V. Munihadra Naina?'. (Covenant for quiet possession.) 
(1920) AIR 1920 Mad 034 (030) : 00 Ind Gas 235, Michamad AH 
Sheriff Sahib v. VenJeatapathi Itaju. (Do.)] 

7. (1920) AIR 1920 Nag 94 (95) : 55 Ind Gas 93, Premsukhdas v. Namdeo. 

(1917) AIR 1917 Mad 296 (297) : 32 Ind Gas 170, Meenakshi v. Krislma 
Royar. 

Notes 

1. (1933) AIR 1933 Lah 581 (582) : 145 Ind Gas 180, Kilkha Si?igh v. Faml 

Din. {A executing a mortgage in favour of B — But B subsequently 
cancelling it himself on the ground of fraud — B can sue for money and 
the date of the failure of consideration is the date of B's avoidance.) 

(1901) 25 Bom 593 (604) : 3 Bom L R 190, Ardesir v. Vajesifigh. 

^3. See (1907) 17 Mad L Jour 298 (299), Appavoo Odayan v. District Board of 
Tanjare. (Sale apparently assumed to be voidable.) 

(1892) 19 Cal 123 (126) : 18 Ind App 158 : 6 Sar 91 (P C), Hanuvtan Ka?nat 
V. Tlanumayi Mandur. 
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Article 97 possession and fails, ■will not carry forward the starting point to the 

Notes date of the decision in that suit.® If A sues for possession and the 

Court dismisses the suit on the ground that the transfer is not 
binding on 6\ the date of the decision is the date of the failure of 
consideration.*^ The fact that in such a case the matter is taken up 
on ax)peal and the Appellate Court confirms t}]e decision of the first 
Court will not carry the starting x^oint to the date of the ai)X3ellate 
decision," In Juscurn Boid v. Prithichand Lal,^ where a sale was. 
set aside by the decree of a Court with the result that there was a 
failure of consideration, their Lordshix^is of the Privy Council observed 
as folio w^s : 

. the only question is whether time began to run, as 
the iilaint alleges, from the 3rd of August 1906, the date of 
the axq^ellate decree, or as the defendant-resx)ondent contends, 
from the 24th of August 1905, the date of the original decree in 
Suit No. 248 of 1904. Both Courts have held that the failure of 
consideration was at the date of the first Court’s decree. Their 
Lordshix)S feel no doubt that as between these two decrees this 
is the correct view, for, wdiatever may l)e the theory under other 
systems of law, under the Indian law and iirocedure an original 
decree is not susx)ended by x^resentation of an ax)i.)eal nor is its- 
operation interrux)ted wdiere the decree on a])peal is one of 
dismissal.” 

Where, however, the first Court decides against the xdaintifi and’ 
the second Court reverses it which in its return is reversed by the 
High Court, the starting x)oint will bo the date of the latter decision,, 

(1901) 24 Mad 27 (31) : 10 Mad L Jour 217, V enliatarama Ayer v. Venkata- 
siihraynaniyayi, 

(1932) AIK 19.32*Bom 36 (38) : 55 Bom 565 : 134 Ind Cas 1157, Baianhai v. 
Ghashiram . 

(1902) 26 Bom 750 (755) : 4 Bom L R 571, Tulsiram v. Murlidhar, (For the 
purpose of applying Article 97, it was assumed that the transaction 
was a voidaiile transaction. 19 Cal 123 (P C), Followed.) 

5. (1892) 19 Cal 123 (126) : 18 Ind App 158 : 6 Sar 91 (P C), Banuman Kamat 

V. Haniiman Mandur. 

(1902) 26 Bom 750 (755) : 4 Bom L R 571, Ttilsirain v. Murlidhar, (19 Cul 
123, Followed.) 

(1901) 1901 All W N 24 (25), Bidcliand v. Parmanand. (On the facts it 
would appear that the consideration had not totally failed but 
nevertheless Article 97 was ax^xdied — Submitted wrong.) 

6. (1928) AIR 1928 Nag 134 (135) : 109 Ind Cas 457, Muli v. Ganpat. 

(1920) A I R 1920 Oudh 185 (186) : 68 Ind Cas 963 : 23 Oudh Cas 284, 
Shamhhu v. Band Kumar. 

(1932) AIR 1932 Lah 382 (383) : 13 Lah 188 : 137 Ind Cas 828, Lai Ditta 
V. Dost Muhammad. 

7. (1928) AIR 1928 Nag 134 (135) : 109 Ind Cas 457, Midi v. Ganpat. 

(1923) AIR 1923 Mad 392 (396, 398) : 74 Ind Cas 416, Gopala Iyengar v. 
Mummachi Rcddiar. 

[But see (1919) AIR 1919 Mad 887 (888) : 42 Mad 607 : 49 Ind Gas- 
729, Sarvothama Boo v. Chinnasamy Pillai. (Time was held 
to run from the date of High Court judgment confirming the- 
decree of the lower Court — Submitted wrong.)] 

8. (1918) AIR 1918 P C 151 (153) : 46 Cal 670 : 46 Ind App' 62 : 60 Ind Oas^ 

444 (P C). 
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for, it is then that there can be said to be a failure of consideration.^ Article 97 
Where the first Court holds in plaintiff *s favour and the second Court Notes 
against him, the starting point will be the date of the latter decision. 8 — 9 
Where C himself sues A for avoiding the transfer and obtains a 
decree in his favour, the starting point will be the date when he 
obtains such decree.^^ On the principle of the decision of the Privy 
Council referred to above, the starting point will not bo postponed to 
the decision of the Appellate Court where such Court merely confirms 
the decree of the first Court. 

9. Payment made in consideration of voidable transfer, 
possession also given. — Where, in consideration of money paid by 
/I, B transfers property to A. and also gives x)OSsession thereof but the 
transfer is voidable at the option of C, there is existing consideration 
for the transfer. The mere fact that G avoids the transfer will not 
amount to a failure of consideration so long as A has not lost 
possession of the i)roi)erty transferred to him. The starting point for 
a suit to recover the money in such a case is the date when A. loses 
])os8ession of the property transferred.^ 

A i)urchased property from B and went into possession. C, a 
nei)hew of B, sued for a declaration that the alienation of B was not 
binding in C*s reversionary interest. His suit was dismissed in two 
Courts but decreed in the third Court. A Letters Patent appeal from 
tlie latter decision was dismissed. A then sued for refund of money. 

It was held that time ran from the date of the decree of the third 
Court and not from the date of the decision of the Letters Patent 
appeal and that the suit was barred.^ It is not clear whether 

9. (1931) AIR 1931 All 651 (652) : 133 Ind Gas 415 : 53 All 914, Sabir Hussain 
Khan v. Jati Muhavwiad. (Transfer of decree voidable on ground of 
fraud.) 

10. (1869) 11 Suth W R 24 (24) : 2 Bcng L R A C 170, Bam jay Dey v. Srinath 

Singh. 

11. (1913) 21 Ind Gas 581 (582) (Oudh), Debi Pershad v. Sheo Narain. (Voidable 

mortgage without possession avoided by person entitled to avoid it by 
suit.) 

12. (1930) AIR 1930 Lah 993 (994) : 129 Ind Gas 201, Sahib Singh v. Gurdial 

Singh. 

Note 9 

I. (1932) AIR 1932 Nag 5 (6) : 28 Nag Tj R 31 ; 136 Ind Gas 22S (F B), 

Kashirao v. Zabu. 

(1925) AIR 1925 Mad 749 (750) : 86 I. G. 755, Venkanna v, Appalaswajni. 

(1923) A I R 1923 Mad 46 (48) : 46 Mad 40 : 70 Ind Gas 787, Sankara 
Variyar v. Kalathil TJnimar, 

(1927) AIR 1927 Lah 670 (572, 573) : 106 Ind Gas 804 : 9 Lah 191, 

Mt. Gopal Dai v. Dhanna Mai. 

(1932) AIR 1932 Bom 36 (38) : 55 Bom 665 ; 134 Ind Gas 1157, Eatanbai 
V. Ohashiram Gangahishan. 

(1901) 25 Bom 693 (606) : 3 Bom L R 190, Ardesir v. Vajesing. 

[See also (1927) A I R 1927 All 421 (422) : 100 lod Gas 745, Eaghunaih 
Prasad v. Ram Bharose. 

(1915) AIR 1916 Mad 708 (710) ; 38 Mad 887 : 23 Ind Gas 570, Sub- 
bdraya Reddiar v. Rajagopala Reddiar.} 

2- (1927) AIR 1927 Lah 734 (734) : 100 Ind Gaa 19, Fir Bdksh v. Chanan 
Din. 
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Attiole 97 Article 97 was applied to the case. So long as A was in possession. 

Notes there could he no question of failure of consideration and a suit as 

9—10 on such failure would in fact be premature, 

A purchased property from B as guardian of C and obtained 
possession of the property purchased. C later on filed a suit to recover 
the j)roperties sold. A, in order to save himself from losing the 
property, compromised with C and paid her the value of the i)roperty. 
Thereafter he sued B for return of the money paid. It was held 
that Article 97 ax)plied and that the consideration failed when A 
had to j)ay money to C.^ Such payment would seem to have been 
considered as equivalent to losing possession and getting it back by 
purchase from G, 

10. Suit for mortgage money under Section 68 of the 
Transfer of Property Act, if one based on a failure of con- 
sideration. — Under Section 68 of the Transfer of Property Act, 
a mortgagee may sue for the mortgage money in the circumstances 
specified in that Section. But such a suit is not one for recovery of 
money on a failure of consideration,^ Where the mortgage is valid, 
it is an existing consideration which does not fail l)y reason of the 
hai^pening of the events sx)ecified in clauses (b) to (d) of the Section, 
though the mortgagee is entitled to recover the money on the 
happening of those events. A suit for the mortgage money in such 
cases is not therefore governed by this Article. If the liability of the 
mortgagor in such cases be regarded as one based on co7itract, the 
suit may be governed by Article 115 of the Act ; if such a contract is 
regarded as being imidied in the registered mortgage, Article 116 
will apply ; if the liability be regarded as a statutory one and not 
contractual, Article 120 may ai)i>ly.“ 

Wliere the mortgage is voidable or void l)ut possession has been 
given, and the xiossession is lost subsequently by reason of the fact 
that the transaction is void or voidable, a suit for the recovery of the 
mortgage money is a suit for the recovery of money as on a failure 

3. (1919) AIR 1919 Mad 37 (38) : 50 Irid Cas 815, Ai'avaniuda Chariar v. 
Aramanai Krishna Iyer, 

Note 10 

1. (1898) 21 Mad 242 (243) : 8 Mad L Jour 81, Unichaman v. Ahmed Kutti 

Kayi. 

2. (1898) 21 Mad 242 (243) : 8 Mad L Jour 81, Unichaman v. Ahmed Kutti 

Kayi. 

(1926) AIR 1925 Rang 223 (223) : 3 Rang 60 : 89 Ind Cas 56, Maung Yan 
Kivin V. Maung Po Ka. (Article 116 or Article 120 may apply.) 

(1918) A 1 R 1918 Oudh 293 (294) : 46 Ind Cas 813 : 21 Oudli Cas 151, Beni 
Madho V. Bir Bal Singh. (Article 116 was applied.) 

(1905) 8 Oudh Cas 166 (167), Syed Radi v. Nurul Hasan. (Contract implied 
under Section 68 to repay the money not in writing registered — Then 
Article 116 does not apply but only Article 115.) 

[See howewr (1921) AIR 1921 Mad 636 (636) : 62 Ind Cas 723, 
Kunhimai Kutly Beari v. Halekolc Aisabi. (Article 132 was 
applied.)] 

[Sec oiso (1910) 6 Ind Cas 569 (570) (All), Bhawani Singh r. A 
Baijadwr Sinjylt. (Article applicable not decided.)] 
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of consideration.^ Where the mortgage is a voidable one and no 
possession is given, and in a suit by the person entitled to avoid it 
the mortgage is avoided, there is a deprivation of security under 
Section 68 and a consequent failure of consideration. A suit for the 
mortgage money will be governed by this Article and time runs from 
the date of the decree in the suit.'*' In the undermentioned case,® 
A mortgaged property to by a registered mortgage, but subsequent 
thereto the property was sold for payment of municipal taxes free of 
the mortgage. B sued for the mortgage money. It was held that time 
ran from the date when the plaintiff was dispossessed. Article 97 
read with Article 116 was applied. See also the undermentioned cases.® 
As has been seen already in Note 2 anle^ the view that Article 97 
is covered by Article 116 is not sound. 

11. Executory consideration, when can be said to fail. — 

As has been seen before, a consideration is executory when it consists 
of a promise to do or to abstain from doing something.^ A valid 
promise is a contract.^ But it may cease to be enforceable by reason 
of subsequent events. Thus, it may cease to be enforceable by reason 
of its being avoided by the person at whose option the contract is 
voidable (see Sections 19 and 19 A of the Contract Act). It may cease 
to be enforceable by reason of tlie fact that after the contract is made 
the act promised to be done becomes impossible or unlawful (see 
Section 56 of the Contract Act). In such cases there is a failure of 
consideration when in the one case the contract is avoided, or when 
in the other case the act promised to be done becomes impossible or 
unlawful.'^ In the case of a promise to abstain from doing something, 

. (1910) 6 Ind Gas 1016 (1017) : 13 Oudh Gas 155, Ram Pal Jhan v. Mahadeo 
Prasad. 

(1913) 21 led Gas 581 (582) (Oudh), Debi Prasad v. Sheo Narain, 

, (1900) 1900 Pun L R 201 (202), Harnarain Das v. Sarup Lai. 

. (1924) AIR 1924 Nag 220 (221) : 78 Ind Gas 24:8, Laxtuic hand v. Bajirao. 
(A suit by lessee lor damages for dispossession is governed by Article 
97, but if the lease was registered then Article IIG applies.) 

(1920) AIR 1920 Lah 355 (35G) : 55 Ind Gas 413, Ramnath v. Snndar Das. 

Note 11 

1. See Note 4 ante. 

2. See Gontract Act, Section 2 clause (h). 

3 . (1918) AIR 1918 Mad 728 (730) : 42 Ind Gas 519, Govindasamy PtUai v. 

Municipal Council, Kumhakonam. (Contract to lease by Municipality 
cancelled by Municipality — Suit for refund.) 

(1935) AIR 1935 Lah 685 (G86) : 160 Ind Gas 574, Municipal Committee, 
Gujranwala v. Char an ji Lai. (Promise to give delivery of possession 
of lands on receiving full purchase money — Failure to deliver posses^ 
sion — Plaintiff avoiding contract and claiming purchase monc}^ — 
Article 97 was applied.) 

1- (1928) AIR 1928 All 360 (362) : 115 Ind Gas 793, Anant Bharathi v. Sarup 
Singh. 

(1934) AIR 1934 All 547 (548) : 148 Ind Gas 629, IjocUman Kachhi v. Secy, 
of State. (Receiver contracting to sell and receiving money — ^^Sale not 
sanctioned by Court — Consideration for payment of money fails when 
promisee did not get property.) 


Article 97 
Notes 
10—11 
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Article 97 there will be a failure of consideration when the promisor does the 

note 11 thing which he promised to abstain from doing.^ The 8tai*ting point 

for a suit for the recovery of money in such cases is the date of the 
failure of consideration as explained above.® Where A contracted to 
sell property to B but mortgaged the i3roperties subsequently and 
thereafter the mortgagee sued on his mortgage, obtained a decree 
and got the property sold in execution thereof, it was held that the 
contract became impossible of performance only on the sale, that 
until then it could not be said to have become impossible of perform 
mance and that time ran only from the date of the sale.^ 

A contract may also cease to be enforceable w^here a Court of law 
refuses to enforce its specific performance. A failure of consideration 
will occur in such cases only when the Court refuses to enforce the 

(1916) AIR 1916 Bom 158 (159) : 86 Ind Cas 613 : 41 Bom 31, Gidabchand 
Balaram v. Narayan Hama. {A promising to plaintiff to get B to 
execute a sale deed in favour of plaintiff — B selling to C — Considera* 
tion fails when B so sells — The decision is however not correct having 
regard to the fact that possessio7i had been given to the plaintiff which 
was not lost until much later. See Note 7 Foot-Note 3.) 

(1934)AI R 1934 Cal 148 (149): 150 Ind Cas 89, Sndha Muhhi Devx 
v. Chairman of ihe Conimissianers of the Tollygunj Municipality. 
(Property becoming non-existent — Ihomiso to convoy becomes 
impossible of performance.) 

(1925) AIR 1925 Mad 1049 (1050) : 86 Ind Gas 378, Halli Ghalaypa v. 
Jayanthi Chennayya. {A and B decree- holders against C — C paying 
decree amount to .4 on his promise to get satisfaction recorded — C".s' 
application for recording satisfaction dismissed — C's claim for return 
of money paid — Time runs from the refusal of satisfaction on B's 
objection.) 

[See also (1922) A I R 1922 Lab 103 (104) : 62 Ind Cas 029, Balkinhc.n 
Das TJha^ipatw Dei'i Saran. (A creditor of an insolvent obtained 
a decree against him and attached a debt duo to the insolvent 
by the plaintiff. Plaintiff paid off his debt and obtained a 
release. Subsequently the Receiver of the insolvent’s estate sued 
the plaintiff for the debt and having obtained a decree got pay- 
ment of the debt. Iffaintiff then brought the present suit to 
I'ecover the money which he had paid to the creditor of the 
insolvent. Held, that the suit was governed either by Article 
97 or by Article 120.) 

5. (1883) 1883 Bom I* J 66, Lingapa v. Vykunih. (Promise not to execute the 
decree — Promisor executing the decree — Consideration fails.) 

[Sec also (1892) 1892 Pun R<3 No. 79, Ganpat v. Kirpa Baui. (Matter 
is governed by either Article 97 or Article 115.)] 

[But see (1933) AIR 1933 Lah 112 (112) : 140 Ind Cas 472, Karam 
Ellahi V. Hari Ham. (Payments made by judgment-debtor 
certified in previous applications, but credit not given for them 
in final application — Execution taken for full amount resulting 
in realization of amount iu excess of the amount due — Suit for 
recovery for excess — Article 97 held not to ai)ply — No reasons 
are given.)] 

0. (1928) A T R 1928 All BGO (363) : 115 Ind Cas 793, Anant Bharthi v. Samp 
Singh, 

[See however (1887) 14 Cal 457 (460), Ahil Kristo Bose v. Lyon (t Co. 
(Contract to sell goods — Only part delivery given— -Suit for price 
— Article 62 was applied — Submitted not correct — Article 97 
was not ridvertod to.)] 

7. (1929) AIR 1929 Cal 216 (217) : 117 Ind Cas 700: 56 Cal 455, J. C, Galstaun 
V. Manioodi Begum, 
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specific performance thereof.® In Bassu Kuar v. Dhun Singh, A 
paid money to B in consideration of an agreement to sell certain 
properties. Subsequently, disputes arose as to the actual terms of the 
proposed sale and B sued to enforce the specific performance of the 
agreement, which was ultimately dismissed on the ground that the 
agreement was unenforceable. It was held by their Lordships of the 
Privy Council that the consideration failed when the suit for specific 
performance was dismissed. 

In the undermentioned casc^^‘ A paid money to B in consider- 
ation of a promise on the part of B to execute a zarpeshgi lease, and 
on B refusing to execute it A sued B for specific performance Imt the 
suit was dismissed by the Court. A sued for the return of the money 
paid. It was held that the cause of action arose when B refused to 
execute the lease. It is submitted that this decision is not correct. 
A refusal to perform a promise does not j)ut an end to the contract 
and cannot be said to be a failure of consideration. The undermen- 
tioned decisiord^ also cannot on the same view be sui)ported. On the 
principle of the Privy Council decision in Juscurn Boid v. Prithi- 
chand referred to in Note 8 a7ite, the starting point will not 

he postjx)ned by reason of the fact that the decision of the first Court 
I Is confirmed by the Appellate Court. 

S. (1889) 11 All 47 (57) : 15 Ind App 211 : 5 Sar 200 : 12 Ind 3ur 450 (P C), 
Bnsm Kuar v. Dhun Singh. 

(1928) AIR 192B All 321 (321) : 72 liid Cas 80 : 45 All 378, Mumii Babu v. 
Kocr Kanifa Singh. 

{1918) .4 I R 1918 Mad 04.5 (045) ; 40 Ind Cas 893, Bonivianaboyina Koima- 
gulu V. Bamaraj'u Anhayya. 

(1903) 25 All 018 (020) : 1903 All W N 117, Vdit Narnin Misr \\ Muhavi- 
mad Minnatullah. 

(1931) AIR 1931 Lah 448 (449) : 13 Lah 1 : 135 Ind Gas 03, Chanan Mai 
V, Maharaj. (Promise to deliver possession — Failure — Suit for posses- 
sion dismissed — Date of dismissal is failure of consideration.) 

(1904) 27 Mad 3B0 (381), Prangodan Nair v. Perumtodiika Illot Chata. (The 
suit for i-efund of money is not barred by Order 2 Rule 2, Civil Proce- 
dure Code by reason of the fact that this relief was not included in 
the suit for specific j)Grformance — But see 8 Mad D Jour 01, holding 
that it is so barred.) 

(1925) A I R 1925 Rang 373 (374) : 92 I. G. 730, Maung Po Kin v. Maung 
Po Oh. (Suit was held barred whether Art. 97 or Art. 120 applied.) 
(1909) 1 Ind Cas 890 (894) : 31 All 08 : 30 Ind App 44 (P C), Aiuina Bibi v. 
Udii N drain Misra. 

[See also (1937) AIR 1937 All 689 (091) : 171 Ind Cas 923, Hans 
Earn Singh v. Kishori Lai. (Failure to deliver possession on 
date of sale — Suit for possession dismissed subsequently — 
Time runs either from date of sale or at any rate from date of 
dismissal — Submitted that the latter date is the correct start- 
ing point.)] 

9. (1889) 11 All 47 (57) : 15 Ind App 211 ; 5 Sar 200 : 12 Ind Jur 450 (P C). 

10. (1875) 7 N W P H C R 199 (201), Bamvhal Lai v. Jajjir AU. 

10a (1934) AIR 1934 Nag 10 (17) : 148 Ind Cas 480 : 30 Nag D R 138, Ainbadas 
V. Waynanrao. (Contraet is not rescinded lyy breach.) 

11. (1910) AIR 1916 All 0 (7) : 32 Ind Cas 49, Fahnakis Sughra P-egavi v. 

Mariamunnisa Begam, (Contract to sell — Refusfil to perform on 
18th June 1908 •— Subsequent suit for speci% performance dismisvsed 
— Time for return of nionev runs from 18th June 1908.) 

11a (1918) AIR 1918 PC 151 (153) : 40 Cal 670: 46 I. A. 62 : 50 1. C. 444 (P C.) 

12. See (1931) AIR 1931 Lah 448 (450) : 13 Lah 1 : 135 Ind Cas 63, Chanan 

Mai V. Maharaj. 


Article 97 
Note 11 



1464 FOB MONEY PAID ON PAILUBE OP CONSIDEBATION 


97 But, even though an executory promise may not have failed, the 

Notes promisee may, if the promise has been broken, sue for damages as 

11— 11a on breach of contract, though such a suit is not governed by this 

Article.^^ 

11a. Suit on liability under Section 65, Contract Act. — 

Section 65 of the Contract Act enacts that where — 

(a) an agreement is discovered to be void, or 

(b) a contract becomes void, 

any person who has received an advantage under such agreement 
or contract is bound to restore it, or to make compensation for it, to 
the person from whom he received it. 

Case (b) above is a case of failure of an existing consideration 
and suit for the recovery of the mo'ney paid will be governed by this 
Article.^ 

Case (a) is a case of void consideration, and as has been seen in 
Note 3 ante, a suit for the recovery of the money paid is not 
governed by this Article. A contrary view, namely that this Article 
will apply to such cases, has been assumed in the undermentioned 
cases. ^ It is submitted that this view is not correct. The Article 
that has generally been held to apply to such suits is Article 62*^ and 

13. See (1932) AIR 1932 Mad 225 (225) : 138 Incl Cas 119, Ayyasayny Iyengar 
V. Krishnasamy Padayachi, 

Note 11a 

1. (1928) AIR 1928 All 360 (362, 363) : 115 led Gas 793, A7ia7it Bharathi v. 

Sarup Singh. 

(1920) AIR 1920 Oudh 185 (186) : 58 lud Cas 963 : 23 Oudb Cas 284, 
Shambhu v. Nmid Kimiar. 

[See (1889) 11 All 47 (56) : 15 Ind App 211 : 5 Sar 260 ; 12 Ind Jar 
450 (P C), Basm Knar v. Dhum Smgh.] 

2. (1901) 1901 All W N 24 (25), Bulchand v. Parnianand, (Sale void in part 

ab initio — Suit for refund — Art. 97 applied.) 

(1926) A I R 1926 Rang 7 (9) : 93 Ind Cas 119, Maimg Kyi Oh v. Manng 
Kyaw 2 an, (Do.) 

3. (1915) AIR 1915 Bom 102 (104) : 39 Bom 358 : 28 Ind Cas 442, Javerbhai 

Jorahhai v, Gon'dhan Narsi. {A mortgaged to B who leased the pro- 
perty back to A, Both mortgage and lease held void.) 

(1915) AIR 1915 All 339 (340) : 30 Ind Cas 410, Janak Smgh v. Walidad 
Khan, 

(1933) AIR 1933 Lah 581 (582) : 145 Ind Cas 186, Kilkha Singh v. Fazal 
Dm. (“If the transfer was void, Art. 62 may apply.”) 

(1921) AIR 1921 Cal 696 (597) : 64 Ind Cas 315, Janaki Nath Smha v. 
Be joy Chand Mahatab, (Patni sale — Sale set aside — Purchaser 
thereafter paying rent to landlord pays without consideration.) 

(1925) AIR 1925 Nag 130 (131) : 81 Ind Gas 873, Omrao v. Ramadhar, 

(1932) AIR 1932 Bom 36 (38) ; 55 Bom 565 : 134 Ind Cas 1167, Balanbai v. 
Ghashiram. 

(1901) 25 Bom 693 (598, 604) ; 3 Bom L R 190, Ardesir v. Vajesing. (Tran- 
siiction 'partly void ab mitio — Suit for refund of portion of amount 
paid.) 

(1918) AIR 1918 Lah 249 (249) : 46 Ind Cas 26 : 1918 Pun Re No, 44, Buta 
Ram V. Gurdas. (Do.) 

(1919) A I B 1919 Cal 116 (117) : 49 Ind Cas 268, Mahomed Agvib v. ElaU 
Baksh Mandal. (Lease of lands portion of which was already leased 
out to another — Void initially quoad that portion.) 
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this view is based on the decision inllanuman v. Hanuman.^-^heve 
their Lordships of the Privy Council observed that where a sale was 
ab initio void, the Article applicable for a suit for a return of the 
money paid in consideration thereof would be governed by Article 62. 
If that Article applied, time would run from the date of the receipt 
of the money. It was however held in Hamath v. I^idar Bahadur 
Singh f that time would run from the date when the agreement was 
discovered to be void, which might be later than the date of the 
receipt of money. Their Lordships did not however decide what 
Article applied to the case. Their Lordships' view is inconsistent 
with the applicability of Article 62 but may be consistent with the 
applicability of Article 115 or Article 116 if the suit is regarded as 
one for compensation for the breach of an implied contract to refund 
the amount if the consideration is discovered to be void. This is the 
view that seems to have been taken in the undermentioned case.*^ 

The decision in Hamath's case^ was subsequently explained by 
their Lordships of the Privy Council in Annada Mohan Hoy v. 
Gour Mohan MullichJ where it was observed ttiat normally the 
date of the discovery would be the date of the agreement and that 
only under special circumstances the discovery would be a later 
date. This decision has been followed in the undermentioned cases.® 

12* Failure of oonsideration in execution sales, — Under 
Order 21 Rule 93 of the Code of Civil Procedure, where a sale in 
execution is set aside under Order 21 Rule 92, tlio purchaser is 
entitled to an order for repayment of his i)urchase money, against 
any person to whom it has been paid. There is a difference of 
opinion as to whether a suit will lie for such refund. According to 
the Lahore^ and Oudh^‘^ Courts such a suit will lie, while according 


4. (1892) 19 Cal 128 (126) : 18 Ind App 158 : 6 Sar 91 (P C). 

5. (1922) AIR 1922 P C 403 (405) : 71 Ind Gas 629 ; 50 Ind App 69 : 45 All 

179 : 2G Oudh Gas 223 (P C). 

also (1925) AIR 1925 Oudh 212 (215) : 80 Ind Gas 855, Banmath 
V. Daniodar Prasad. (Tho case follows AIR 1922 P C 403 but 
what Article exactly applied to the case was not stated.) 

(1983) AIR 1933 Nag 244 (246) : 144 Ind Ca.s724, llamjirao v. Maruii 
Narain. (Follows AIR 1922 F G 403.)] 

6. (1936) AIR 1936 Pat 462 (465) : 164 Ind Gas 277, Bajoidra Naram v. 

Lalmohan. (Art. 116 was applied as tho contract on which the money 
was paid was registered.) 

(1923) AIR 1923 P C 189 (191) : 50 I. A. 239 : 50 Gal 929 : 74 I. G. 499 (P G). 
(1926) AIR 1926 Oudh 119 (120) : 90 Ind Gas 340, Sukhdeo Singh v. Kashi 
Singh. 

(1926) AIR 1926 Nag 241 (243) ; 92 Ind Gas 640, Gopilal Bhaivaniram v. 
Pandurung . (Art. 62 was applied.) 

(1925) AIR 1925 Oudh 737 (738) : 91 Ind Gas 176, Ea77i Saniujh Singh v. 
Mi. Mamaih Ktter. (Six years’ rule of limitation was applied.) 

Note 12 

1* (1932) AIR 1932 Lah 401 (411, 412) : 138 Ind Gas 47 : 13 Lah 618 (P B), 
Mehar Chand v. Malkhi Bam. 

(1924) AIK 1924 Lah 115 (115) ; 4 Lab 364 : 7C Ind Oas 005, Asad Ullah- 
Khan v. Karam Chand. 

la (1930) AIR 1930 Oudh 148 (153, 159) : 124 Ind Oas 641 ; 5 Luck 552 (P B), 
Bahadur Smgh v. Bam Phal. 


Article 91 
Notes 
11a— la 
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Artiole 97 
Note 12 


Article 98 


to all the other Courts^ such a suit is not maintainable/^ 

It has been seen in Note 1 that it is only where money has been 
paid in pursuance of a contract between the parties that this Article 
will api)ly. In the case of involuntary sales the auction-purchaser 
does not pay any money in pursuance of any contract between him- 
self and the judgment-debtor or the decree-holder, and consequently 
this Article will not apply even where a suit for refund of the pur- 
chase money is held to be maintainable.'* Article 120 has been held 
to apply to such cases.'* 

98 .* To make I Three years 
good out of thej 
general estate of aj 
deceased trustee | 
the loss o c c a- 1 
sioned by a breach | 
of trust. i 

Act of 1877, Article 98 and Act of 1871, Article 99 

Same as above. 

Act of 1859, Section 2 

No suit to make good the loss occasioned by a b7;cach of trust out of 

the general estate of a deceased trustee shall be maintained in any of the said 
Courts unless the same is instituted within the proper ixu'iod of limitation 
according to the last preceding section, to be computed from the decease of such 
trustee : 


(1937) A I R 1.937 Oudh 28G (2B()) : IGG Ind Gas 705, Lai Gohind Prasad v. 
Mirza Hanan Shah. (Such suit is governed by Art. G2 or Art, 97.) 

2. (192,1) AIR 1921 All 377 (381, 384) : 48 All GO : 58 Ind Gas 105, Pam Saruj) 

V. Dal pat llai. 

(1918) AIR 1918 All 325 (32G) : 4G Ind Gas 103, Man Mohan Lnl v, Gopi 
Nath. 

(1922) A 1 R 1922 Bom 205 (20G) : G7 Ind Gas 3G0 : 4G Boin 833, Balwant 
Jiang anath v. Bala Mala. 

<192G) A I R 192G Gal 971 (973, 974) : 96 Ind Gas G4 : 53 Gal 758, Pisheccase 
Law v. Ma,nik Molla. 

(1919) A I R 1919 Mad 498 (499) : 49 Ind Gas 359, Suhbu Peddi v. Ponnam- 
hala Peddi. 

(1918) AIR 1918 Mad 353 (354) : 45 Ind Gas 109 : 40 Mad 1009, Thirih 
inalaisaviy Naidti v. Subramaniam Chettiar. 

(1921) A 1 R 1921 Nag GO (G2, G3) : 05 Ind Gas 230, Lakshviichand v. 
Chatnrbhnj. 

(1925) A I R 1925 Pat lOG (110) : 3 Pat 947 : 88 Ind Gas 219, Nagendra 
Nath Ghosh v. Savibhu Nath Panday. 

(1928) A I R 1928 Rang 272 (273) : 6 Rang 468 : 112 Ind Gas 43G, Maung 
Naung v. Maung Ba Gyi. 

3. See also Note 4 to Order 21 Rule 93 of the Authors’ Civil Procedure Code for 

a fuller discussion of the subject. 

4. (1912) 15 Ind Gas 707 (708) : 40 Cal 187, Ainrita Lai Bagehiv, Jogendra Lai 

Chowdhury. 

6. (1912) 15 Ind Gas 707 (708) : 40 Cal 187, Amrita Lai v. Jogendra LaL 

(1913) 19 Ind Cas 986 (988) : 35 All 419. Skleshwari Preshad v. Mayanattd 
Gir. 

[See however (1911) 10 Ind Gas 716 (717) : 14 Oudh Oas 74^ Jot 
Singh v. Asnad AH Khan. (Art. 02 was applied.)] 


The date of the 
trustee’s death, or, 
if the loss has not 
then resulted, the 
date of the loss. 
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S ynopsis 

1. Soope. 

2. Loss. 

3. ‘^General estate.** 

4. Starting point of limitation. 

1. Scope. — This Article contemplates suits brought after the 
death of the trustee, against his general estate, to make good the loss 
occasioned by a breach of trust. 

Section 10 ante applies to suits for the purpose of following the 
irust property or the proceeds thereof in the hands of the trustee or 
his representatives, or for an account of such property or proceeds. 
This Article does not cover the suits contemidated by Section 10, but 
even if it does, Section 10 will prevail, as it is made apjdicablo to cases 
covered by it “notwithstanding anything hereinbefoi’e contained” 
which would include Section 3 and the Articles in the Schedule.^ 

2, Loss. — It has been held by the High Court of Bombay in tlie 
undermentioned case^ that tlie word “loss” in this Article is not any 
loss occasioned by a trustee but the loss of “])roperty vested in trust 
tor a specific purpose,” within the rne^aning of Section 10 of tlie Act, 
and that the meaning of this Ailicle is that in case the specihc 
l)ro])erty is irrecoverable, then the value can be recovei*ed out of the 
’ general estate” within the ]) 0 riod specified in this Ai’ticle. This 
view proceeded on tlie fact that under the Act of 1859, all the trustee 
] > 10 visions were placed in one Section wliich ran as follows : 

“No suit against a trustee in Ids lifetime, and no suit against his 
representatives for the puriiosc of following in their hands the specific 
Iiropcrty whicli is the suliject of the trust sliall bo barred by any 
longtli of time ; but no suit to make good the loss occasioned by a 
liroacli of trust out of the genenil estate of a deceased trustee sliall bo 
maintained in any of the said Courts unless* the suit is instituted 
within the proper period of limitation according to the last jireceding 
Section (i. e, throe years) to be conifmted from the decease of such, 
trustee,” etc. 

It is submitted that the above interiiretation of the Article cannot 
he accepted as correct. This Article clearly is capable of covering any 
loss occasioned by the trustee and thei’e is no reason why its plain 
-t)Mstruction should be narrowed. The fact that the original Section 
now divided into Section 10 and Article 98 will indeed bo aground 

Article 98 — Note 1 

hi (1938) A I R 1938 Nag 30 (33), Ml. Sahaudra Bai v. Shri Deo Radha BaU 
labhji Mandir. 

(1928) AIK 1928 Bom 58 (59) : 107 Iiid Cas 705 : 62 Bom 184, Chintmiian 
Raoji V. K hander ao Pandurang. 

Note 2 

!• (1885) 9 Bom 373 (400, 401), New- Fleming Spinning and Weaving Co. Lid. 
V. Kessoteaji Naik. 


Article 98 
Notes 
1—2 
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Article 98 for not adopting the construction adopted by the Bombay High 
Notes Court. 

^ ^ 3. “General estate.” — The joint family properties of the father 

and sons which pass by survivorship to the sons on the death of the 
father do not form the “general estate” of the deceased father within 
the meaning of this Article. If therefore such father was a trustee 
and committed breach of trust, a suit by the beneficiaries against the 
sons to recover the loss from the joint family property in the hands 
of the sons is not a suit to make good the loss out of the general 
estate of the trustee and is not governed by this Article.^ 

4. Starting point of limitation. — The starting point of limita- 
tion for suits under this Article where loss has resulted before the 
date of the death of the trustee is the date of the trustee’s death, 
and a suit brought paore than three years after the death of the 
trustee is barred by limitation.^ 


Article 99 


. 99 ." For contribu- 
tion by a party who has 
jiaid the whole or more 
than his share of the 
amount due under a 
joint decree, or by a 
sharer in a joint estate 
who has paid the whole 
or more than his share 
of the amount of revenue 
due from himself and his 
co-sharers. 


Three years. 


The date of 
the payment 
in excess of 
the plain- 
t i ff’s own 
share. 


Act of 1877, Article 99 


99. — For contribution by a party who 
has paid the whole amount due under a 
joint decree, or by a sharer in a joint 
estate who has paid the w'hole amount 
of revenue due from himself and his 
co-sharers. 


Three years. 


The date of the plain- 
tiff’s advance in excess 
of his own share. 


Act of 1871, Article 100 

Same as in Act of 1877, Article 99. 

Act of 1859 

No corrresponding provision. 


Note 3 

1. (1910) 7 Ind Cas 898 (898) : 33 Mad 308, Subramaniam Aiyar v. Gofal^ 
Aiyar, 

Note i 

1. (1896) 21 Bom 257 (208), Sayad Hussein Miyan v. Collector of Kaira. 

[See also (1938) A 1 E 1938 Nag 30 (k), Mt. Sahaudra Bai y. 

Deo Badha Ballahhji Mandir. (Loss occurring during lif« 
of trustee — Trustee becomes liable for breach — Art. 
more than carry this liability on to his estate after his dcatn 
Suit is barred three years after his death.)] 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Right of contribution. 

4. Article is not exhaustive of the cases in which a 

right to contribution can be claimed. 

5. “Who has paid.’* 

€. Deposit in Court, whether payment. 

7. Payment of revenue, whether creates charge in 

favour of person paying on shares of co-sharers. 

8. Right of contribution between joint tort-feasors. 

9. Starting point. 

Other Topics 

Execution of mortgage is payment ... ... Sec Note 5, Pt. 2 

Joint decree — Payment in instalments — Starting point ... See Note 9, Pt. 3 
Payment — Voluntary or involuntary ... ... See Note 5 

1. Legislative changes. — There was no provision corros])oncling 
to this in the Act of 1859 and ttie class of cases governed by this 
Article was held to be governed by Section 1 clause 16 of that Act.^ 

Article 100 of the Act of 1871 and Article 99 of the Act of 1877, 
corresponding to this Article, provided in the first column tliereof for 
a suit for contribution by a party who had paid the whole amowit 
due under a joint decree or the wdiole amount of revenue due from 
himself and his co-sharers. The third column of the said Article, 
however, provided that time ran from the date of the plaintiff’s pay- 
ment in excess of his own share. This gave rise to a conflict of 
opinion as to whether a suit for contribution where jflaintiff paid in 
excess of his own share but less than the whole amount due, would 
he governed by this Article.^ 

Tlie present Article has now been so worded as to include such 
suits. 

2. Scope of the Article. — As has been seen in Note 2 to 
^_^^iele 61, ante, this Article is one of a series of particular ArticlCvS 

Article 99 — Note 1 

1. (1865) 2 Suth W R 266 (266), Doorga Monee Dossee v, Doorga Mohan Doss. 
(1865) 3 Suth W R 134 (135), Nobbo Kristo Bhunj v. Raj Bulluhh Bhunj. 
(1869) 12 Suth W R 194 (195) : 6 Pxing L R App 103, Ram Kristo Roy v. 

Muddun Gopal Roy. (Period is six years under Act 14 of 1859.) 

(1868) 10 Suth W R 31 (32), Mt. Jumeelun v. Wtilhee Ahmed. 

(1871) 15 Suth W R 125 (126), Khuthur Paul Singh v. Luchhee Narain 
Milter. 

2. (1903) 26 Mad 686 (717) : 13 Mad L Jour 83 (F B), Raja of Vizianagaram v. 

^ Raja Setrucherla Soniasekhararaz. (Yes.) 

(1896) 20 Mad 23 (24), Pattabhiramayya v. Ra 7 nayya. (No.) 

(1904) 26 All 407 (425) : 1 All L Jour 148 : 1904 All W N 74 (FB), Ihn 
Hasan v, Brij Bhukan Saran. (No.) 


Article 99 
Notes 
1^2 
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Article 99 specifying various situations comprised within the class of cases 

Notes governed by the general Article 61.^ On general principles of inter. 

2 — 3 pretation of statutes, where a case falls under this Article as well as 

under Article 61, the former will prevail over the latter (see Note 24 
to the Preamble). 

The Article applies to suits for contribution in respect of only two 
classes of cases, namely, 

1. where there is a joint decree and a party thereto has paid the 

whole or more than his share of the amount due,^ and 

2. where revenue is due by a party and his co-sharers and the 

same has been paid by the party wholly or in excess of his 
share. 

A obtains a decree against jB, C and D. X pays off A's decree and 
subsequently B is compelled to pay X the amount paid by him to 
A. B then files a suit for contribution against G and D in respect of 
the amount paid by him to X. It was lield that this Article would 
not apply to such a case inasmuch as B could not be said to have 
paid any money towards the joint decree in the first instance.^ In 
Durga Prosonno Bose v. Eaghiinath Das,‘^ A borrowed money for a 
partnership business under an agreement between the partners that 
he may so borrow and a decree was subsequently obtained against A 
on the said loan and the same was paid off by A then sued his 
partners for contribution. It was held that x\rticle 99 would apply. 
It is submitted that this view is not correct. There was no joint 
decree against A and the partners against whom contribution was 
claimed. In Thannikachella v, Shudachellay^ one of two persons 
having a joint holding from a Mittadar, paid tlio whole of the 
Mittadar’s dues for one year and then sued the other for contribu- 
tion, It was held that the suit was governed by this Article. It is 
submitted that this decision also does not seem to be correct. The 
Mittadar 's dues are not reveime within the meaning of this Article. 

3, Right of contribution. — The right of contribution rests 
upon the principle enunciated by the maxim qui sentit comtuodum 
se7itire dehet et ojius — he who receives the advantage ought to suffer 
the burden. In Dering v. Earl of Winchelseaf Lord Chief Baron 
Eyre observed as follows : 

Note 2 

1. (1910) 5 Ind Cas 440 (442) : 13 Oudh Gas 23, Dcbi Sahai v. Qauri Shankar. 

2. (1924) AIR 1924 All 843 (844) : 83 Ind Cas 875, ML Lakhi v. M 2 irat. 
(19B1) AIR 1931 All 652 (653) : 134 Ind Cas 452, Sat Bohan Prasad Tetoari 

V. Bharaih Prasad. 

(1891) 1891 All W N 102 (103), Syed Hasan v. Mir Khan. 

(1911) 10 Ind Ciis 839 (840) (Lah), Taja Khan v. Muhammad Khan. 

(1929) AIR 1929 All 792 (792) : 122 Ind Cas 687, Darbari Lai v. Damodar 
Das. 

3. (1913) 20 Ind Cas 24 (25) (Cal), Janki Koer v. Domi Lai. 

4. (1899) 26 Cal 254 (258) ; 3 Cal W N 299. 

5. (1892) 15 Mad 258 (259). 

Note 3 

1. (1787) 1 R R 41 (44) : 1 Cox 818 : 29 E R 1184 (1186). 
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“If we take a view of the cases lK)th in law and in equity, we 
shall find that contribution is bottomed and fixed on general 
principles of justice and does not spring from contract, though 

contract may qualify it; and the reason given in the 

books is, that in equali j^ire, the law requires equality; one shall 
not bear the burthen in ease of the rest, and the law is grounded 
in great equity. Contract is never mentioned.” 

In Stirling v. Forrester Lord Redesdale observed as follows : 

“The principle established in the case of Dering v. Earl of 
Winchelseaf is universal that the right and duty of contribution 
is founded in doctrines of equity; it does not depend upon con- 
tract. If several persons are indebted and one makes the 
payment, the creditor is bound in conscience, if not by contract^ 
to give to the party paying the debt all his remedies against the 
other debtors.” 

See also the undermentioned cases. 

But it is necessary, in order to give rise to a right of contribution,, 
tliat the party seeking coritril)ution should himself have i)aid the 
amount in respect of which contribution is sought.^ In fact it is the 
paipnent by a party towards the common liability of himself and 
others that gives rise to the right of contribution."’ \Vhei*e plaintiff 
borrowed money from X and paid the Government revenue and 
subsequently he paid oft* X and sued his co-sharers for contribution, 
it was held that the cause of action for contribution arose when 
the plaintiff paid the Government revenue (which was the common 
liability) and not the date wlien he paid oft’ the debt borrowed from 

4. Article is not exhaustive of the cases in which a right 
to contribution can be claimed. — As has been seen already, this 

2. (1821) 22 R R 09 (76) : 3 Bligh 575 : 4 E R 712. 

3. (1872) 19 Suth W R 24 (27) : 11 Beng L R 76, liam Pershad Singh v. Neer^ 

bhoy Si7igh. 

(1893) 20 Cal 254 (258) ; 3 Cal W N 299, Durga Proso7i7io v, Raghiinaih DaR, 
also (1883) 1883 Pun Re No 79, page 255 (257), Bhagwayi Singh 
V. Prem Singh. 

(1915) AIR 1915 Cal 278 (279) : 24 Incl Cas 259, Satya Bhusan v. 
Krishivahali. (Contribution signifies payment by each of the 
parties interested of his share in any common liability. Hence 
an action for contribution is a suit brought by one of such 
parties who has discharged the liability common to them all to 
compel the others to make good their share. Mutuality is the 
test of contribution.) 

(1875) 12 Bom H C R 97 (108), Dayal Jairaj v. Khaiavladha. 

(1870) 14 Suth W R 480 (481) : 6 Beng L R App 101, Bimola Dabec v. 
Tara Soonduree Dabee.] 

i- (1903) 26 Mad 686 (693) : 13 Mad L Jour 83 (P B), Raja of Vinanagaram 

V. Baja Setrucherla Somaselchararaz. 

(1870) 14 Suth W R 480 (481) ; 6 Beng L R App 101, Bimola Dabee v. Tara 

Soonduree Dabee. 

(1867) 7 Suth W R 29 (29), Kalle Shunker v. Huro Shunkur. 

(>■ (1867) 7.8uth W R 29 (29), Kallee Shunker v. Huro Shunkur. 


Article 99 
Notes 
8— i 
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Article 99 Article applies to suits for contribution only where money has been 
Motes paid towards a joint decree or towards revenue. But these two classes 

i — 5 of cases do not exhaust all the cases in which a right of contribution 

may arise. Even where there is no joint decree and no revenue has 
been paid, there may arise rights of contribution.^ Suits to enforce 
such rights of contribution would not be governed by this Article,^ 
but would be governed by some other Article. Thus, where A, the 
manager of a joint family, borrows money from X and expends it for 
family purposes, lie may have a right of contribution against the 
members of the family in respect of payments made in excess of his 
share. A suit to enforce such a right would be governed not by this 
Article but by Article 107, infra? 

8. “Who has paid.’^ — As seen in Note 3 above, the right of 
contribution arises only when the jiarty claiming it has iiaid money 
in discharge of a common liability. A iiaymont means a payment in 
money or a transfer of proiierty which is equivalent to a payment of 
money. ^ Thus, the execution of a mortgage in lieu of joint liability 
of the plaintiff and of others is a payment and time will run, for a 
suit for contribution, from the date of such execution.^ The mere 
incurring of a x)ecuniary obligation in the shajie of a bond or promis- 
sory note is not a payment within the meaning of this Article.’^ 
There is a difference of oxunion as to whether the word “iiaymeiit" 
means only a voluntary [)ayment or would include an involuntary 
payment as, for example, where money is recovered from a party 


Note i 

1. (1890) 12 All 110 (114) : 1890 All W N 31, Ihn Husain v. Eamdai. (Claim 
for coiitributiori arising out of a mortgage transaction — There was no 
joint decree — Suit held not one falling under Article 99.) 

(1924) AIR 1924 Lah 112 (114) : 72 Ind Cas 385, Walaiti Ram v. Barn 
Kishen, 

<1915) AIR 1915 Nag 13 (14) : 30 Ind Cas 960 : 11 Nag L R 156, Diiundt^ 
raj V, Waj'u Bai. (Claim by lambardar to recover his share of the 
profits from his co-sharer out of the rents collected by him from an<l 
out of the estate, after taking into account the credit to which the 
defendant would be entitled in respect of his share — Article 99 does 
not apply.) 

<1880) 6 Cal 549 (551) : 8 Cal L R 209, Ram Dutt Singh v. Horakh Narain 
Smgh. (Claim by a tenant who has paid revenue in order to x^mtect 
the estate — Claim is not one coming under Article 99, as such x)ay* 
ment is neither under a decree nor as a joint proprietor of the estate.) 
(1900) 1900 Pun L R 149 (151), Mulchand v. Narinjan Das, 

3. See Note 2 to Article 107. 

(1870) 14 Suth W R 480 (481) ; 6 Beiig L R App 101, Bimola Dabee V. Tara 
Soonduree Dabee, 

[See also (1869) 12 Suth W R 194 (195), Bam Kristo Boy v. Muddun 
Gopal Roy.] 

Note 5 

1. See Note 3 to Article 61, ante. 

2. (1931) AIR 1981 All 652 (653) : 134 Ind Cas 452, Sat Bohan Prasad Tewarx 

V. Bharath Prasad, 

3. See Note 3 to Article 61, ante, 

[See also (1927) AIR 1927 Mad 1137(1138) : 99 Ind Cas 438, Sannasi 
Chetty V, Arunachala Chetty,] 
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under jn’ocess of law. See Note 3 to Article 61 for full discussion. Article 99 
See also the undermentioned cases.^ Notes 

g pj 

6. Deposit in Court, whether payment. — See Note 4 to * 

Article 61, ante. 

7. Payment of revenue, whether creates charge in favour 
of person paying on shares of co-sharers. — Where one of several 
co-sharers in a joint estate pays the whole or more than his share of 
the amount of revenue due from himself and his co -sharers, it is 
clear that he has a right of contribution against his co -sharers. But 
there is a difference of opinion as to whether, in respect of the 
amount due to him as contribiition, he gets a charge upon the share 
of each of the co-sharers’ property for their share of the revenue. 

The High Courts of Allahabad, Bombay, Calcutta and Patna have 
hold that in the absence of a statutory enactment creating such a 
charge, there is no general principle of equity to the effect that 
whoever having an interest in an estate makes a payment, in order 
to save the estate, gets by reason of such payment a charge upon 
the estate.^ The High Court of Rangoon is also inclined to the same 
view.*'^ The High Court of Madras, on the other hand, has held that 
such a charge is created.^ Where the statute itself creates a charge 
in respect of such i)ayment, there is, of course, no question that 
there is a charge.^ Where a charge is held to exist, a suit to enforce 
the same and recover the contribution w^ould l)e governed by Article 
132 and not by tliis Article.^ 

4. (1868) 10 Suth W B 31 (32), Mt. Juvieelun v. Wulhee Ahmad. (Involuntary 

payment is ‘payment.’) 

(1933) AIR 1933 Oudh 478 (480) ; 147 Ind Cas 1042, Bhihham Singh v. 

Sant Bakhsh Singh. (Assumed : involuntary payment is ‘payment.’) 

Note 7 

1. (1892) 14 All 273 (295-298) ; 1892 All W N 117 (P B), Seth Chitor Mai v. 

Shih Lai. 

(1902) 26 Bom 437 (441) : 4 Bom L R 90, Shivrao Narayan v. Pundalik 
Bhaire. 

(1887) 14 Cal 809 (882) (F B), Kinu Bam Das v. Mazaffer Hosain Shah. 

(1898) 25 Cal 565 (569) : 2 Cal W N 425, Upendra Lai M ulcer jee v. Oirindra 
Nath M ulcer jee. 

(1888) 15 Cal 542 (545), Khub Lai Sahu v. Budviarmnd Singh. 

(1928) AIR 1928 Pat 641 (645, 649) : 7 Pat 613 : 111 Ind Cas 84, Bhub^ 
neshwari Kuer v. Manir Khan, 

2. (1928) AIR 1928 Rang 278 (280) : 6 Rang 500 : 113 Ind Cas 801, U Shwe 

Bwa V. Maung Thank Kya. 

3 . (1903) 26 Mad 686 (708) : 13 Mad L Jour 83 (P B), Baja of Vizianagaram v. 

Ba ja Setrucherla Somasekhararaz. 

(1905) 28 Mad 493 (494) : 15 Mad L Jour 219, Alaya Ka^nmah v. Suhharaya 
Goundar, 

(1926) AIR 1926 Mad 141 (142) : 90 Ind Cas 551, Kotayya v. Kolappa. 

(1936) AIR 1936 Mad 782 (784), Meghavaranam Naidu v. Mahommed 
Mohideen Sahib. 

P (1881) 8 Cal L R 210w (211), Deo Nandan v. Deshputty Singh, 

5. (1906) 28 All 743 (746) : 1906 All W N 216, Yakubali Khan v. Lala Kishun 

Lai. (26 All 227, Followed.) 

(1904) 26 All 227 (233) : 1904 All W N 3, Bhagwan Das v. Ilardei, 

Lim. 93 
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APtiole 99 contribution between joint tort-feasors. ~~Soe 

Notes the undermentioned case.^ 

8 9 * Starting point. — The starting point of limitation under this 

Article is the date of j)ayment by the plaintiff or his predecessor -in- 
interest. Thus, where a joint decree is satisfied by payment by one of 
the judgment -debtors, time for a suit for contribution against the 
other judgment -debtors will run from the date of such satisfaction.^ 
Where payments towards the decree are made in instalments, time 
will begin to run when, after the plaintiff’s share is paid up, the 
payment becomes one in excess of his share.*" Thus, where towards 
the decree against A and B, A paid Ks. 75 before 4-11-1886 and 
Bs. 94 on 4-11-1886, it was held that time for a suit for contribution 
by A against B began to run from 4-11-1886 and not from the date 
wlien Es. 75 were ])aid.'^ 

A obtained a rent decree against B, C and Z) and, in execution 
thereof, put up their proi)erties for sale. The same were purchased by 
B. Under the Act governing such sales, a purchase by the judgment- 
debtor was a voidable transaction and not simply void. The purchase 
money wont in discharge of the decree. Subsequently tlio sale was 
set aside. B applied for refund of the purchase money, but it was 
refused as be was one of the judgment-debtors. Then he filed a suit 
for contribution against G and Z>. It was held that on the sotting 
aside of the sale in favour of the jnirchase money must be deemed 
to have been paid towards the decree, and tliat tlie starting point for 
a suit for contribution was that date.^ 


Article 100 


1 OO.* ^ co- 

tnistee to enforce 
against the estate of a 
deceased trustee a 
claim for contribution. 


Three years. 


When the right 
to contribu- 
tion accrues. 


^ Act of 1877, Article 100 and Act of 1871, Article 101 

Same as above. 


(1911) 11 Ind Cas 145 (150) : All 708, Bhagivan Da^i v. Karani Ilimain. 

(1923) A T R 1923 Nag 181 (182), Kadarmiya v. Chandmiya, 

(1925) AIR 1925 Oudh 613 (614) : 92 Ind Cas 559, Qamar Jahan Begani v. 
Munney Mirza. 

See aha the case cited in Foot-Note (4) supra. 

Note 8 

1. (1880) 5 Cal 720 (724, 725) : G Oal L R 02, Suiml Singh v. Imrit Tewari. 

Note 9 

1. (1924) AIR 1924 All 843 (844): 83 Ind Cas 875, ML LalcUv. Murat Tewari. 
(1879) 3 Oal L R 480 (481), Itadtta Krisio Baio v. Itup Chunder Nundi. 
(1909) 4 Ind Cas 872 (872) (Mad), Punchapagesa v. Subramania. 

2. (1911) 10 Ind Cas 839 (840) (Lah), Taja Khan v. Muhammad Khan. 

3. (1891) 1891 All W N 102 (103), Syed Hasan v. Mir Khan. 

4. (1921) AIR 1921 Cal 814 (815) : 57 Ind Cas 884, Gope Nath Munshi v. 

Chandra Nath Munshi. 



SUIT BY CO-TRUSTEE FOR CONTRIBUTION 


1475 


Article 100 
Notes 
i—2 


1. Scope of the Article. — Where trustees are equally to blame 
for a breach of trust, any one or more of the trustees who has had to 
refund the loss to the cestui qiie trust may compel the others to 
contribute.^ This right of contribution, as in the case of co-sureties, 
is based on general princi|)]es of justice and is the result of a general 
equity on the ground of eciuality of burden and Ijenefit.^ A suit for 
such contribution may lie against such others if they arc alive, or 
against their legal representatives if they are dead, to the extent of 
the assets they have received. This Article applies to a suit for such 
contribution against the estate of a deceased trustee. A suit for 
such contribution against a trustee who is alive is not governed by 
this Article. 

Tiie ])rinciple a])ove mentioned lias been recognised in Section 27 
of the Indian Trusts Act, 1882. Tlie second paragraph of the said 
Section runs as follows : — 

“But as between the trustees themselves, if one bo less guilty 
than anotiier and has had to refund the loss, the former may 
compel the latter, or his legal representative to the extent of 
tlie assets lie has received, to make good such loss; and if all bo 
equally guilty, any one or move of the trustees wlio has had to 
refund the loss may coinj-jol the others to contribute. “ 

A suit under the first portion of the above paragraph is not one 
icA’ contribution and is not governed by this Article, The second 
portion of the ])aragra[)h does not expressly state that the suit 
ioi* contribution would lie against the estate of the deceased trustee 
who was liable to contribute, but it cannot be inferred from tliis 
that there is no such right of suit. 

2. Starting point. — Time runs, under this Article, from the date 
when the right for contriliution accrues. In liohinson v. Harkinf 

Act of 1859, Section 2 

Provided that nothing herein contained shall jirevcnt a co-trustee 

iroin enforcing against the estate of a deceased triistee, any claim for contribu- 
tif>ii, if he shall institute a suit for that purpose within six years after such right 
ol contribution shall have arisen. 

Article 100 — Note 1 

1- (isse) 55 L J Ch 472 (475) ; L R 31 Ch 14 390 : 34 W R (Bug) 311 : 54 L T 

188, Bakin v. Hughes. 

(1896) 44 W R (Eng) 388 (389, 390) : L R 1 Ch 685 : 65 L J Oh 343 : 74 L T 
34, Chilling worth v. Chambers. 

(1812) 1 Vea & B 114 (117) : 12 R R 195, Lingard v. Bromley. 

-• (1306) 44 W R (Eng) 702 (704) : L R 2 Ch 415 : 65 L J Ch 773 ; 74 L T 777, 
Bobinson\\. Harkin. (The principle laid down in Bering v. Earl of 
Winchelsea, (1787) 1 Cox 318, as applicable to co-surctics is equally 
applicable to co-trustees.) 

Note 2 

1- (1896) 44 W R (Eng) 702 (704) : L R 2 Ch 415 ; 65 L J Ch 773 : 74 L T 777, 


Synopsis 

1. Scope of the Article. 

2. Starting point. 
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Article 100 whore A, a trustee, and X, the beneficiary under the trust, sued B 

Note 2 seeking to make B liable for the loss caused by a breach of trust, and 

B claimed contribution from A in respecit of such loss, it was observed 
by Stirling, J., as follows : 

“ It was held in W olmershausen v. Gullich, (1893) 2 Ch. 
514, that in a case of contribution between two co-sureties time 
did not begin to run under the statutes of limitation until the 
liability of one of the sureties was established, that is, until the 
claim of the jirincipal creditor was established against the surety. 
I think the like principle applies here, and that time does not 
begin to run as between the plaintiff Robinson and the defen- 
dant Harkin until the claim of the infant cestui que trust was 
established against the latter, and consequently that time only 
begins to run as botw'een them from the date of the present 
judgment. ” 

It will be seen tliat in the above case the suit was not for the 
recovery of any amount as contribution. It is submitted that a 
suit to recover a sum of money as contribution from the defendant 
co-trustee wdll not arise until the i>laintiff has been compelled to 
refund the loss occasioned by the breach of trust to the l)eneficiary. 
See S. 27 of the Trusts Act, 1882, and Notes to Article 82 ante. 


Three years. | The end of the voyage 
I during which the 
I wages are earned. 

Synopsis 

1. Seaman. 

2. Bight to wages. 

3. Remedies in respect of wages. 

4. Starting point. 

1. Seaman. — A “seaman” has been defined in the Indian 
Merchant Shipping Act’ as meaning “every iicrson (except masters, 
pilots, and ajiprentices duly indentured and registered) employed 
or engaged in any capacity on board any shiji.” 

2. Right to wages. — Before the year 1854 the doctrine pre- 
vailed in England that “freight is the motlier of wages,” that is, the 
right to wages depended upon the freight earned in the adventure. 

Act of 1877, Article 101 and Act of 1871, Article 102 

Same as above. 

Act of 18S9 

• No corresponding provision. 

Article 101 — Note 1 

1. Act 21 of 1923, Section 2 clause 8. 

Note 2 

1, See Halsbury, Vol. 26, Pago 46 Foot-Notes. 


Article 101 


I U I . 

seaman’s wages. 
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This doctrine was abolished by the English Merchant Shipi)ing Act of Article 101 
1854.^ Section 57 of the Indian Merchant Shipping Act, 21 of 1923, Notes 
also x^rovides that the right to demand and recover wages does not 2 — 4 

depend ui)on the fact whether any freight has been earned, but that 
in all cases of wreck or loss of the ship, proof that the seaman has 
not exerted himself to the utmost to save the ship cargo and stores 
shall bar his claim to wages. See also Sections 55 to 62 of the said 
Act generally. 

3. Remedies in respect of wages. — A seaman who has a right 

to wages, has — 

1. under Section 63 of the Indian Merchant Shipx3ing Act, 1923, 

a right to sue for the same in a summary manner before a 
Magistrate, provided the amount claimed does not exceed 
500 rui)ees, 

2. a lien on the shij) for the recovery of such wages^ and 

3. a right to sue in a Court of Small Causes, when the claim 

is less than Rs. 500, or in an ordinary Civil Court where 
the claim exceeds Rs. 500."'^ 

This Article does not ai)X)ly to the first two remedies'^ but only 
to the last. 

4. Starting point. — Time runs under this Article from the 
end of the voyage during wliich the wages are earned. 


wages 


1 02.‘ For 

not otherwise express- 
ly provided for by this 
schedule. 


Three years. 


When the wages 
accrue due. 


S ynopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Suit by archakas of temples against trustees. 

4. Meaning of ‘wages.’ 

5. Starting point. 

6. Set-off of claim for wages. 


Act of 1877, Article 102 

Sumo as above. 

Acts of 1871 and 1859 

No corrospondiiig provision. 

See Halsbury, Vol. 26, Page 47 Foot-Notes. 

Note 3 

1. See Section 56 of Indian Merchant Shipping Act, 1923. 

[See also (1884) 32 W R (Eng) 705 (708) : 63 L J Adm 19 : 9 P D 37 : 
60 L T 539 : 5 Asp M 0 208, The Immacolata Concezione.] 

2. See Sections 68 and 64 of the Indian Merchant Shipping Act, 1923. 

3. See Starling’s Limitation Act, 6th Edition, Page 265. 


Article 102 
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Artiole 402 1. Legislative changes. — There was no such general provision 

Notes in the Acts of 1859 and 1871 and suits for wages not falling within 

1 — 2 the specific provisions corresponding to Article 7 of this Act^ were 

treated as suits on breaches of contract.*" 

A general provision corresponding to this Article was first 
introduced in Article 102 of the Act of 1877. 

2. Scope of the Article. — Articles 7 and 101 expressly provide 
for suits for wages in particular classes of cases. This Article is a 
general Article providing for suits for wages not otherwise expressly 
provided for. It follows that this Article will ax)ply only if none of 
the specific Articles applies to the case.^ Thus, a suit for the wages 
of household servants, artisans or labourers falls under Article 7 aiite 
and is therefore not governed by this Article.^ But a suit for wages 
not falling within Article 7 or iVrticle 4 (now reijealed) or Article 101 
will be governed by this Article. 

See the undermentioned cases.^ 

Article 102 — Note 1 

1. See clause 2 of Section 1 of Act of 1859 and Article 7 of the Act of 1871. 

2. (1866) 1 Agra Misc Aj)}-) 8 (9), Jiimna Pershad v. Bheeiii Sein. 

(1864) 1864 Suth W R 68 (69), Bajali Perladh Sen Bahadoor v. Runjeet 
Roy. 

(1872) 18 Suth W R 466 (467), Donald M'cCorkindale v. Edward Young. 

Note 2 

1. (1930) A 1 11 1986 Lah CGI (061) ; 100 1ml Cas; 1012, Sita Ham v. JaganNath 

Singh. 

2. (1927) A I R 1927 Rang 279 (280) : 5 Rang 477 ; 104 Ind Gas 520, Seivaram 

V. Lachiininarayan. (Suit for wages by motor driver’ — Article 7 axiplies 
and not this Artiedo.) 

(1936) A I R 1930 Lah 661 (6t‘>‘^) • lud Gas 1042, Sita Ram v. Jagan Nath 
Singh. (Do.) 

(1934) A I R 1984 Nag 260 (260) : 152 Ind Gas 885, Narndeo v. Ram Krishna 
Mahadeo. (Suit for wages by village carpenter — Article 7 applies and 
not this Article.) 

(1016) AIR 1916 Mad 633 (633) ; 28 Ind Gas 956, Kuyvu Ran v. Narasicr. 
(Suit by cook for wages — Article 7 and not Article 102 applies.) 

3. (1912) 17 Ind Gas 658 (659) (All), Mohan Lai v. Mt. Juincrai. (A wet nurse 

do(;s not come within the definition of a lionsehold servant : hence a 
suit by her to recover her wages does not fall under Article 7 liut falls 
under Article 102.) 

(1919) A 1 R 1919 Sind 54 (55) : 50 Ind Cas 87 : 12 Sind L R 140, Navalmal 
V. Mangaldas. (Suit for recovery of wages l)y engiticer — Article 102 
apxfijes.) 

(192G) AIR 1926 All 172 (173) ; 90 Ind Cas 120 : 48 All 164, Mutsaddi Lai 
V. Bhagwan Das, (Weighinau employed to work at a shop is not a 
houseliold servant nor is he an artisan. He cannot be treated as a 
mere labourer. Article 102 ax)xdies to a suit by him to recover his duc.s 
from liis master.) 

(1935) A I R 1935 Rang 235 (23G) : 157 Ind Gas 732, M^tsa Meah Sawdagar 
V. ShiraziLlla. (Per.son employed to help dealer in sale of goods — Held 
he was not labourer but salesman — Suit by him for wages is governed 
by Article 102 and not by Article 7.) 

(1924) AIR 1924 Oudh 189 (189) : 26 Oudh Gas 327 : 79 Ind Cas 676, Ghasi 
Ram V. Uma Dutt. (Bisardar means a watchman who is paid by a 
share of crop wXiich he watches. He is an outdoor servant and i3 
certainly not an artisan or a labourer. A suit by him for his wages 
therefore will not fall within Article 7 but will fall under Article 102.) 
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But the suit must be by the x>ei‘son who has earned the wages. Article 102 
Where A has had to pay wages to B in the interests of G, and seeks Notes 

reimbursement from C, his suit is not within this Article inasmuch 2 — 5 

as he is not entitled to any wages from C and the amount claimed is 
really not wages at all.'^ 

3. Suit by archakas of temples against trustees. — It has 

been seen in Note 2 to Article 7 ante that the emoluments of office 
of an archaka are “wages,” but that a suit for such wages by the 
archalca against the trustee is not governed })y that Article inas- 
much as the archalca, though a ‘servant’ of the trustee, is not his 
household servant within the meaning of tliat Article. 

This Article will govern such suits. ^ 

A suit for a declaration of a recurring right is governed by iVrticle 
131 infra. There is a conflict of opinion as to whether that Article 
ap])lies also to suits for the recovery of sums duo hy reason of that 
right (see Notes to Article 131). But whore the sums sought to be 
recovered are ‘wages,’ this Article will ap|)ly, the reason being that 
Article 131, even if it is held to cover the case, is a general Article 
whicli will not prevail against tliis special Article.^ 

4. Meaning of ‘wages.’ — Bee Note 2 to Article 7, ante. 

5. Starting point. — Time runs from the date when the wages 
accrue due. Tlie question wiien the wages in any ))articular case 
accrued due is one of fact to 1)0 determined with reference to the 
contract, if any, between the parties, or in the absence of any 
contract, to the course of dealing between tlie parties.^ 

In the case of monthly wages, tlie wages accrue and become due 
in law on the final day of the month, and the period of limitation 
for each month’s wages begins to run from that date; even if the 
services are terminated before tlie end of a month, the date of the 

(1985) A I R 1985 All 102 (102): 152 Ind Gas 982, Bahulal v. Uukkam Sirigh. 

(Do.) 

(1987) AIR 1987 Mad 340 (841) : 171 led Gas 72, Knnhi Tiainan v. 

Varayali Govindan. (Suit brought by a hot(;l cook for arrears of salary 
is govoruod by Article 102 and not by Article 7 as a hotel cook can- 
not be said to be a household servant within the meaning of Art icle 7.) 

4. (1930) A I R 1980 Oudh 420 (421, 422) : 128 Ind Gas GO, Lachvii Narain v. 

Putii Lai. 

Note 3 

1. (1918) A I B 1918 Mad 360 (368) : 45 Ind Cas 414 : 41 Mad 528, Bharadwaja 

Mudali V. Arunachalla Gurukkal. 

(1935) A I B 1935 Mad 12S (129) : 155 Ind Cas 591, Vedagiri Sastiar v. 

Sanharaehariar Swamigal, KumbaJeonam. 

(1936) A I B 1930 Mad 149 (150) ; 101 Ind Cas 475, Shivaram Joi Shav. 

Nagappayya. (Claim by archaka against trustee for ‘tastik’ allowance.) 

2. (1936) A I E 1936 Mad 149 (150) : 161 Ind Cas 475, Shivaram Joi Sha v. 

Nagappayya. 

Note 5 

1. (1936) A I B 1936 Cal 277 (279) : 167 Ind Cas 265, Jilendra Nath Bay v. 

Jnanada Kanta Das Gupta. 

[See also (1917) A I B 1917 All 466 (468) : 36 Ind Cas 371: 39 All 81, 

Sushil Chandra Das v. Gauri Shankar.] 
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Article 102 termination of service will not be the starting point under this 
Notes Article.^ 

® 0 See also Note 6 to Article 7. 

6. Set-off of claim for wages. — See the undermentioned case.^ 
See also the Authors' Civil Procedure Code, Order 8, Pule 6. 


Article 103 


1 03.^ By 

a Muhamma- 
dan for exigi- 
ble dower 
(mii^ajjal ). 


Three years. 


When the dower is 
demanded and refused 
or (where, during the 
continuance of the mar- 
riage, no such demand 
has been made) when 
the marriage is dis- 
solved by death or 
divorce. 


Synopsis 


1. Scope of the Article. 

2. “Exigible.” 

3. Suit by the legal representatives of the wife. 

4. Suit against the representatives of the husband. 

5. Starting point. 

6. Demand and refusal. 

7. Divorce. 

8. Husband, executor of wife. 

9. Wife placed in possession for payment of dower 

— Effect. 

10. Mortgage executed in consideration of dower debt. 

11. Registered contract of dower. 

12. Contract of dower on behalf of or in favour 

of a minor. 

Other Topics 


Article IIG and Article 103 or Article 101 

Demand and refusal to be definite and unambiguous 

Demand as tvcll as refusal necessary 

Lien for dower — Suit for - — Article not applicable 


See Note 11 
See Note 6, Ft. 5 
See Note 6, Pt. 2 
See Note 1 


❖ Acts of 1877 and 1871 

Same as above. 

Act of 1859 


No corresponding provision. ^ 

2. (1935) AIR 1935 All 710 (716) : 154 L 0. 713, Gajadhar v. Dharma Nand. 
(1916) AIR 1916 Mad 633 (633) : 28 Ind Gas 956, Kup^pu JRao v. Naraaier. 

Note 6 

1. (1936) AIR 1936 Cal 277 (279) : 167 Ind Oas 265, Jitendra Nath Bay v. 
Jnanada Kanta Das Gupta. 
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i. Scope of the Article. — This Article and the next prescribe 
the period of limitation for suits for dower. Dower or inahr in 
Muhammadan law is a sum of money which the wife is entitled to 
receive from the husband in consideration of the marriage, A sum 
of money which may be due by the husband to the wife but which 
is not due in consideration of the marriaj^o is not a dower. Thus, a 
customary imy^^ent of fuissi wiiich is an advance given to the 
husband at the time of the marriage by the relations of the bride in 
accordance with the custom among the Moplahs of Malabar and 
which is repayable to the wife on dissolution of tlie marriage by 
death or divorce, is not a dower^ and a suit therefor would not bo 
governed by this Article or the next. In llamira Bihi v. Zuhaida 
Bibif' their Lordships of the Privy Council dealing with the nature 
of dower in Muhammadan law, observed as follows : 

“Dower is an essential incident under the Mussalman law 
to the status of marriage ; to such an extent this is so that 
when it is unspecified at the time the marriage is contracted 
the law declares that it must be adjudged on definite principles. 
Eegarded as a consideration for the marriage, it is, in theory, 
payable before consummation ; but the law allows its division 
into two parts, one of which is called prompt^ payable before 
the wife can be called upon to enter the conjugal domicile ; the 
other deferred y payable on the dissolution of the contract by 
the death of either of the parties or by divorce. Naturally the 
idea of payment of interest on the deferred x)ortioti of the 
dower does not enter into the conception of the x)artio8. But 
the dower ranks as a debt and the wife is entitled, along with 
other creditors, to liave it satisfied on the death of the husband 
out of his estate. Her right, however, is no greater than that 
of any other unsecured creditor, except that if she lawfully, 
with the express or imidied consent of the husband, or his 
other heirs, obtains |)osse8sion of the whole or part of his 
estate, to satisfy her claim with the rents and issues accruing 
therefrom, she is entitled to retain such possession until it is 
satisfied. This is called the widow’s lien for dowor'^h tliis 

Article 103 — Note 1 

1. (1870) 5 Mad H C R 280 (282), ReferrcAl Case No. 15 of 1870. 

2. (191G) AIR 1916 P 0 46 (48) : 38 All 581 : 43 Ind Apj) 294 : 36 lud Gas 87 

(P C). 

2a (1873) 10 Bom H C R 430 (432), Mahahuhihi v. Ainina. (Right to dower is 
not an interest in immovable property.) 

(1872) 17 Sutb W R 113 (114) : 14 Moo Ind App 377 : 10 Beng L R P C 45 : 
2 Suther 531 : 3 Sar 39 (P C), Mt. Bibee Bachun v. Sheikh Hamid 
H ossein. (Do.) 

(1869) 11 Sutb W R 212 (213) : 2 Beng DRAG 306, Meer Meher Ally v. 
Mt. Amani. (Stands on the same footing as any other debt.) 

2b i4s to the nature and incidents of the lien for dower, see also the under- 
mentioned cases : — 

(1867) 8 Suth W R 307 (308), Mt. Wafeah v. ML Saheeba. 

(1867)8 Suth W R 51 (54), Mt. Janee Khanum v. Mt. Amatool Fatima 
Khanum. 


AFtiole 108 
Note 1 
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Article 103 
Notes 
1—3 


is the only creditor’s lien of the Mussalman law which has 
received recognition in the British Indian Courts and at this 
Board.” 

Where nothing is stated at the time of settlement as to whether 
the dower is prompt or deferred, the general rule is to regard 
the whole as prompt.^ The rule laid down in some decisions^ 
that in such cases among the Sumiis, only one- third of the w^hole 
amount fixed is prompt and the remaining two-thirds deferred, is 
not inelastic and is subject to the x^articular facts and the evidence 
of custom in each case.*'' 

This Article applies to a suit for prompt dower and the next 
Article to a suit for deferred dower. Suits in resi)6ct of the lien for 
dowser will not be govcirned by these Articles. 

2. “Exigible.” — The word “exigible” im{)lies that the dower 
7yiay, not that it must, be exacted, and is therefore not payable until 
the wdfe does something to show that it requires to bo paid.^ 

3. Suit by the legal representatives of the wife. — A claim 
for dower forms part of the wife’s estate and x)asses on her death 
to her heirs. ^ The wife can also in her lifetime dispose of the dower 


(1808) 9 Suth W R 318 (324, 325), Woomatool Fatima Begum v. Meerunmun 
N issa K hayinm . 

(1809) 3 Berig L R A C 175 (178), Saijed Timed AM v. Ml. Sa ffiham. 

(1873) 10 Bom 11 C R 430 (432), Mahabubihi v. Amina. 

(1872) 17 Suth W R 113 (114) : 14 Moo Ind App 377: 10 Bengal L R P 0 4.5: 
2 Suthcr 531 : 3 Sar 39 (P C), Mt, Bibee Bachun v. Shaikh Hamid 
Himain. 

(1910) 6 Ind Gas 370 (381, 382) : 32 All 551, Ali Bakliah v. Alah Dad Khan. 

(1910) A I K 1916 P 0 46 (48) : 38 All 581 : 48 Ind App 294 : 36 Ind Cas 87 
(P 0), liamira Bibi v. Zubaida Bibi. 

(1920) A I R 1920 Cal 463 (405) : 56 Ind Cas 8 : 47 Cal 537, Nunmnessa 
Khannm v. Muhanmiad Sakru. 

(1915) AIR 1915 Bom 214 (218) : 40 Bom 34 : 30 Ind Cas 870, Majidynian 
Baxumian v. Bibi Sahcb Jan. 

(1925) AIR 1925 P C 63 (65) : 52 Ind App 145 : 47 All 250 : 86 Ind Cas 579, 
Mt. Maina Bibi v. Oh. Vakil AJimed. 

8. (1889) 1889 All W N 122 (123), Ayriir Ali v. Jan Bibi. 

(1886) 8 All 149 (158) ; 1886 Ail W N 53 (F B), Ahd.ul Kadir v. Salima. 

(1911) 11 Ind Cas 558 (559) : 35 Bom 386, Hussain Khan v. Ghulahkhahin, 

(1864) 1804 Suth W R (Gap) 252 (252), Mt. Bcebee Junieela v. Mt. Mulleeka. 

(1900) 23 Mad 371 (376) : 10 Mad L Jour 123 (F B), Masthan Sahib v. Asan 
Bivi Ammal. 

(1873) 19 Suth W R 315 (319) : 2 Suther 823 (PC), Mir2a Bedar Bukht 
Mohamed Ali Bahadur v. Mirza Khurrem Bukht Yahya Ali Khan 
Bahadur . 

4. (1877) 1 All 506 (508), Taufikunnissa v. Ghulam Kambar. 

(1911) 9 Lid Cas 200 (202) : 33 All 291, TJmda Begam v, MuhammadiBegam> 

5. (1911) 11 lud Cas 558 (559) : 35 Born 386, Hussainkhan v. Ghulab Khatun. 

(1877) 1 All 483 (486) : 2 Ind Jur 389, Eidan v. Mazhar Husain. 

Note 2 

1. (1872) 11 Beng L R 375 (381) : Ind App Sup Vol 135 : 3 Sar 220 (P C), Mt. 
Mulleka v. Mt. Jumela. 

Note 3 

1. (1909) 4 Ind Cas 462 (464) (Cal), Basir Ali v. Hafiz Nazir Ali, 

(1864) 1864 Suth W R (Gap) 199(201), Hosseinooddeen Oiowdree v. Tajuinr 
nissa Khatoon. 
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by transfer or by will just as if the amount is due on a policy of Article 108 
insurance/"^ The heir or transferee will bo entitled to sue for the Notes 

recovery of the dower and will, for purposes of limitation, stand in 3 — 5 

the shoes of the wife.^ 

4. Suit against the Fepresentatives of the husband. — 

Where the husband dies without payment of the dower debt, the 
wife is clearly entitled to claim the dower debt from the legal 
representatives of the husband to the extent of his assets in their 
hands. ^ The third column of the Article clearly im])lies this. Further, 
ifc is a term implied in a contract of dower under the Muhammadan 
law that if the marriage was dissolved by the death of the husband, 
the heirs of the husband would pay the dower to the widow. “ 

5. Starting point. — A prompt or exigible dower is, as has been 
seen already, a debt payable on demand. It has been seen in the 
Notes to Article 59 that in the case of debts i)ayable on demand, the 
debt is payable forthwith and no demand is necessary. This principle 
applies equally to dower debts also and it is not necessary to make 
a demand before the institution of a suit.^ But it was laid down as 
early as 1855 by their Lordships of the Privy Council in uinimeroon^ 
nissa V. M ooradoonnissa^ that in the interests of public policy, time 
should not run against the wife, where she has made no demand, so 
long as the marriage relationship continued. Their Lordships observed 
as follows : 

“It is important to consider how inconvenient it would be if 
a married woman was obliged to bring an action against her 
husband U])on such an instrument ; it would be full of danger to 
the happiness of married life ; and we think, upon the true 
construction of this settlement, she had a right of suit without 

(1873) 19 Sutb \V K 315 (319) : 2 Suther 823 (P C), Mirza Bedar Biikhi 
Mohammad Ali Bahadur v. Mirza Khurrem Bukhtyahya Ali Khan 
Bahadur. 

2. (1909) 4 Ind Cas 462 (4G5) (Cal), Basir Ah v. Hafiz Nazir Ali. 

3. (1923) AIK 1923 Cal 152 (153) : 70 Ind Cas 169 : 50 Cal 253, Asiatulla v. 

Danish ' Muhammad . 

(1923) A I B 1923 Cal 507 (513) : 73 Ind Gas 17, Mahomed Mozaharal 
Ahmad v. Mohamed Azimaddin Bhuinya. 

(1934) AIR 1934 All 52 (56) ; 151 lud Cas 804 : 56 All 401, Sabir Husain v, 

Farzand Hasan. 

(1908) 6 Gal L Jour 658 (562) ; 12 Cal W N 84, Mohamed Ishay v. Sheikh 
Akramul Huy, 

(1869) 11 Suth W R 212 (214) : 2 Beiig L R A G 306, Meer Meher Ally v. 

Mt. Amani. 

Note^ 

L See (1872) 17 Suth W R 113 (115) : 14 Moo Ind App 377 ; 10 Bong L R 45 : 

2 Suther 531 : 3 Sar 39 (PC), Mi. Bibee Bachun v . Sheikh Hamid 
H ossein. 

(1908) 6 Cal L Jour 658 (565) : 12 Cal W N 84, Mohamed Ishaq v. Sheikh 
Akramul Huq. 

Note 5 

!• See (1855) 6 Moo Ind App 211 (229) : 1 Sar 538 (P C), Ameeroonnissa v. 

M ooradoonnissa . 

2- (1855) 6 Moo Ind App 211 (229) : 1 Sar 533 (P C). 
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Article 103 
Notes 
5—6 


6. Demand and refusal.— In order that time may run, under 
this Article, during the continuance of the marriage, it is necessary 
that there should have been a demand and a refusal.^ In the absence 
of either a demand or a refusal, time will not begin to run. The 
words “demand and refusal” must be understood as one phrase and 
time runs only when there is a demand as ivell as a refusal.^ Thus, a 
demand for a portion of the dower debt cannot be considered to bo 
a demand for the rest also so as to start limitation in respect of the 
latter.'^ Again, where the wife has not made any demand, no amount 
of opposition on the husband’s part would set time running.'*’ 

3. (1864) 18G4 Suth W R (Gap) 252 (253), Mi. Bebee Jumecla v. Mt. Mulleeha, 
(1870) 13 Suth W K 371 (374) : 5 IJeiig L It 84, Ranee Khejoorunnissa v. 

V. Ranee Ryeesoonnism Begum. 

[See also (1866) 6 Suth W B Civil Kef 19 (20), Begoo Janv. Gashee 
Bebee. 

(1869) 11 Suth W R 212 (211) : 2 Beng L It A C 306, Meer Meher Ally 
V. Jiff. Amani.'i 

4. (1866) 2 Bom H C R 293 (296), Nathi v. Baud. 

5. (1873) 24 Suth W R 16.3 (166) : 2 Ind App 23.5 : 3 Sar 526 ; 15 Beng h R 

306 : 3 Suthor 182 (I* 0), Ranee Khajooroonissa v. Ranee Eyeesoon- 
nissa. 

6. (1864) 1864 Suth W R (Gap) 232 (233), Mt. Beebee Jumeela v. Mt. MulleeU- 

7. (1889) 1889 All W N 122 (123), Amir Ali v. Jan Bibi. 

Note 6 

1. (1886) 8 All 149 (159) : 1886 All W N 53 (P B), Abdul Kadir v. Salima. 

2. (1889) 1889 All W N 122 (123), Amir Ali v. Jan Bibi. 

3. (1866) 6 Suth W R Civil Ref 19 (20), Begoo Jan v. Gashee Bebee. 

4. (1933) AIR 1933 Posh 31 (32) ; 142 Ind Oas 833, Mt. Arntul Rasul v. Karim 

Baksh. 

(1875) 24 Suth W R 163 (166, 167) : 2 Itid App 235 : 3 Sar 526 : 15 Beng Ii B 
306 ; 3 Suther 182 {P C), Banee Khajooroonissav. Banee Byeesoonnissa, 


a previous demand, and that she was not obliged to sue her 
husband immediately or in his lifetime,” 

The principle of the said decision was held applicable generally 
to all cases of dower debt.’^ A wife was held not obliged to make a 
demand even though she was living in separation.* 

But, if she did make a definite and unambiguous demand and the 
same was refused, it was held, also by the Privy Council, that time 
would begin to run from the date of such demand and refusal.^ It 
was also held that the reasons for postponement of the starting point 
stated in Ameer oonjiissa' s case^ would not apply where the marriage 
is dissolved by divorce and that therefore time would run from the 
date of the divorce.® 

Articles 103 and 104 were first introduced by the Act of 1871 in 
order to give effect to the decisions above referred to,^ and accord- 
ingly, time, under this Article, has been made to run from the date 

1. when the dower is demanded and refused (see Note 6), or 

2. where, during the continuance of the marriage, no such 

demand has been made, when the marriage was dissolved 
by death or divorce. 
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Article 103 
Notes 
6—8 


7. Divorce. — This Article must bo construed in the light of the 
rules of Muhammadan law. Under that law, for the purposes of 
dower, a marriage is dissolved by divorce on the date when it comes 
to the knoivledge of the wife. Consequently, where the husband 
divorced his wife in her absence by talalc and the kazi informed the 
wife of it on a later date, wdien she came to know of it for the first 
time, it was held that time began to run only from the latter date.^ 
See also the undermentioned case.‘^ 

8. Husband, executor of wife. — Where the wife bequeathed 
her right to dower to certain persons and appointed tire liushand 
himself as the executor of such will, it was held tViat the husband 
was a trustee in respect of sucli debt and that he could not take 

5. (1875) 24 Suth W R 163 (166) : 2 lud App 235 : 3 Sar 526 : 15 Beiig L R 

306 : 3 Suther 182 (P C), Ranee Khajooroonissa v. Ranee Ryeesoon- 
nissa. 

(1892) 1892 Pun Re No. 63, Mi. Hajra v. Mehra AH Beg. 

(1889) 1889 All W N 122 (123), /l7ni'r Ali v. Jan Dibi, 

6. (1933) AIR 1933 Pesh 31 (32) : 142 Ind Gas 833, Mt. Avitul Rasul v. Karim 

Baksh, 

7. (1875) 24 Suth W R 163 (167) : 2 Ind App 235 : 3 Bar 526 : 15 Beng L R 

306 : 3 Suther 182 (P C), Ranee Kkajooroonissa v. Ranee Ryeesoon- 
nissa. 

(1930) AIR 1930 Lah 202 (203) : 121 Ind Gas 372, Abdul Hamid v. Sardar 
Beg am. 

B. (1925) AIR 1925 Oudh 267 (269) : 78 Ind Gas 106, Mt. Zohra Bihi ^.Ganesh 
Prasad. 

Note 7 

1. (1931) AIR 1931 Mad 644 (649) : 133 Ind Gas 9 : 54 Mad 622, Ramanathan 

Chettiar v. Lakshumanan Chettiar. 

(1909) 1 Ind Gas 740 (740) : 36 Gal 184, Ful Chand Bibee v. Nawah Ali 
Ghowdhry. 

2. (1937) AIR 1937 Lah 270 (271) : 174 Ind Gas 332, Mt. Ilayat Khatun v. 

Abdullah Khan. (First divorce by written document, its contents 
being known to wife — Subsequent living together as husband and wife 
and again divorce by talak — Suit by wife for prompt dower brought 
more than three years after first divorce is barred.) 


The demand and the refusal must both be definite and unambi- 
guous.^ Where the wife, in answer to the husband calling upon her 
to come back to him, stated “I shall come back if you pay up my 
dower debt,” it was held that this was not a definite demand which 
would set limitation running.^ Again, where the wife filed an appli- 
cation to be allowed to sue the husband in forma pauperis for 
dower, and the application was dismissed, it was hold by the Privy 
Council that this merely amounted to the wife saying “I desire to 
make a demand against my husband in the form of a suit if you 
will enable me effectually to do so by allowing me to sue in forma 
pauperis'* and the Court saying “we will not allow you to make a 
demand in that way,” and that consequently there was no demand.’^ 
Where the wife demanded the dower and the husband paid a part of 
it but there was no evidence of refusal as to the rest, it was held l)y 
the Chief Court of Oudh that there was no refusal as to the rest and 
that consequently time did not run in respect thereof.^ 
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Article 108 
Notes 
8-^12 


advantage of the three years’ rule of limitation prescribed by this 
Article.^ 

9. Wife placed in possession for payment of dower 
Effect. — Where the husband placed the wife in possession of certain 
properties for the purpose of enabling her to recover the dower debt 
from out of the rents and profits thereof and several years after the 
death of the husband, before the debt had been fully discharged, 
the legal representatives of the husband dispossessed her and she 
thereu})on sued for the balance of the debt due, it was held that 
Article 104 did not apply to such a case and that time would run 
from the date of dispossession/ The suit in such a case would be 
for money due on a failure of a consideration. 

10. Mortgage executed in consideration of dower debt. — 

Where in consideration of a dower debt a mortgage deed is executed 
by the husband in favour of his wife, the dower debt ceases to be 
due as dower and becomes a mortgage debt. A suit to recover such 
mortgage debt is not governed by this Article.^ 

11. Registered contract of dower. — A claim for dower is one 
based upon contract, and where such contract is embodied in a 
registered document, a suit for tho recovery of the dower based on 
such contract is not governed by Article 103 or Article 104 but by 
Article 116.^ The reason is that Article 116 has been regarded as a 
special provision controlling other provisions in the Act.‘‘^ See also 
Notes to Article 116, infra. 

12. Contract of dower on behalf of or in favour of a 
minor. — Under Muhammadan law, marriage is not a sacrament, but 
is a civil contract. Consequently, there must be capacity to contract 
between the parties, and a boy or a girl who has not attained puberty 
is not competent to enter into a contract of marriage; but a contract 
of inarriage may be entered into by tho guardian on his or her 
behalf. The provisions of the Indian Majority Act, 1875, do not 
apply to matters relating to marriage, dower and divorce between 
Muhammadans, and a Muhammadan boy or girl, who has attained 


Note 8 

1, (1909) 4 lad Gas 402 (465) (Cal), Basir Ali v. Hafiz Nazir AU, 

Note 9 

1. (1911) 10 Incl Gas 282 (283) ; 33 All 568, llamidullah Khan v. Najjo, 

Note 10 

1. (1927) A I B 1927 All 263 (269) : 99 Ind Gas 553, Ml. Kvhra Begam v. Fazal 
Husain. 

Note 11 

1. (1923) A I B 1923 Cal 152 (153) : 50 Cal 253 : 70 Ind Gas 169, AmtuUa v. 

Danish Muhammad. 

(1923) AIR 1923 Cal 507 (513) : 73 Ind Gas 17, Md. Mosaharal Ahmed v. 
Md. Azimaddin Bhuinya. 

2. See (1916) A I B 1916 P 0 182 (184) : 44 Gal 759 : 44 Ind Apjp 65 ; 89 Ind Gas 

156 (P 0), Trieomdas Cooverjee v. Sri Oopinath Jiu Thalmr. 
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puberty, i. e. on the completion of the sixteenth year, is a major Article lOft* 
for the purposes of marriage, dower and divorce. Note 12 

If at the time of the marriage the wife was under sixteen years 
of age, and if the father as guardian enters into a contract on the 
infant’s behalf, the right to dower can be enforced by the minor.^ 

Even if the contract of dower was entered into by the father, after 
the marriage on behalf of the minor husband, it is still binding on 
the husband, and the sum mentioned in the contract must be paid.^ 

Under Sunni law, the father, if he acts as guardian for the marriage 
of the infant son, is personally liable for the dower only if he 
expressly becomes a surety for the stipulated dower ; otherwise, he 
merely binds the son and he is not personally liable.*^ But under 
Shiah law, where the minor had no independent means of his own 
for payment of the dower, the father would be personally liable for 
the amount. But this rule of law has been held not to apply to 
Muhammadans in British India, as it is opposed to the rule of 
“justice, equity and good conscience” required to be administered 
between natives of British India, and also because tliis vicarious 
liability of the father does not arise from any substantive rule of 
Shiah law relating to marriage, but is only a rule of construction 
of contracts,'^ Where the guardian is liable, as in Sunni law% on an 
express contract of suretyship, his liability is that of a mere surety, 
and the suit for dower debt against him on default by the husband 
would not, it is submitted, be governed by this Article, but only by 
Article 65. 


104 .' By a Three years. 
M u h a m m a d a II 
for deferred dower 
(nm'wajjal ). 


Wlien the mar- 
riage is dissolved 
h y death or 
divorce. 


1. Scope of the Article. — By its very nature, deferred dower 
is payable only on dissolution of marriage by death or divorce of 
either party. But, as x>ointod out in Mt. Nawah Begum v. Allah 
liakha^^ this is not an invariable rule, and it may be modified by 


Acts of 1877 and 1871 

Same as above. 

Act of 1859 

No corresponding provision. 

Note 12 

1. (1925) AIR 1925 Cal 1265 (1256) : 88 Ind Cas 7d8, Fazara Khatun Bihi v. 

Matior Bahman. 

2. (1909) 4 Ind Cas 462 (465) (Cal), Basir Ali v. Hafiz Nazir Ali. 

3. (1927) AIR 1927 All 364 (364) : 100 Ind Cas 636 : 49 All 557, Mahomed 

Siddig v. Shahahuddin. 

4. (1934) AIR 1934 All 52 (55) : 151 Ind Cas 304 : 56 All 401, Sabir lltmain 

V. Farzand Hasan. 

Article 104 — Note 1 

1. (1922) AIR 1922 Lah 172 (173) : 69 Ind Cas 937. 


Article lOA 
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Aptiele lOi an agreement entered into after the marriage, by which the husband 
Hotel agrees to pay the same as on demand. 

Indeed, the contract to pay by the husband the deferred dower, 
in case of the predecease of the wife, is presumed to be to the heirs 
of the wife, and the heirs become entitled to recover it on the basis 
of a breach of contract,^ and if the contract was by registered deed, 
Article 116 would apply and the heirs may enforce it within 6 years 
of the death of the wife.^ As pointed by the Calcutta High Court, 
the amount of deferred dower is like the amount due on a policy 
of life insurance on the wife, and is payable to her nominee or 
her heirs,'* with the further advantage that it is also recoverable by 
the wife, in case of dissolution of the marriage by divorce or by 
death of the husband. In fact, the deferred dower is introduced in 
Muhammadan law as a sort of insurance or a check on the capricious 
exercise by the husband of his x>ower to dissolve the marriage at 
will, without even assigning any reason, as the Muhammadan law 
allows him to do. 

Whore the deferred dower had become i)ayable by dissolution of 
marriage by the husband pronouncing talalc, and a talaknamah 
was executed by the husband, wherein he agreed to pay her the 
dower amount by monthly instalments, it was held that the suit by 
the wife to recover the dower would not apparently be governed by 
this Article, but would he construed as one to enforce the contract 
contained in the talalcnamah (though the plaint did not mention 
tlie deed), and the wife would be given an instalment decree as 
per the deed; hut in that case the period of limitation would be 
reckoned for each instalm63nt from the final date of each month on 
which it fell due and claims beyond the three years’ period on the 
date of plaint would not be recoverable.^ 

For other cases, see Notes to Article 103, ante. 


Article 105 


1 05 .’ By a mort- 
gagor after the mortgage 
has been satisfied, to 
recover surplus collec- 
tions received by the 
mortgagee. 


Three years. When the 
mort gagor 
re-enters on 
the mort- 
gaged pro- 
perty. 


❖ Act of 1877 — Same as above. 

Act of 1871, Article 105 — Golumiis one and two, same as above. 
Column three was : The date of the receipt. 

Act of 1859 — No corresponding provision. 

2. (1907) 6 Gal L .Tour 558 (570) ; 12 Cal W N 84, Mohamed Ishaq v. 'BheiTch 

Ahramul Huq. 

3. (1923) AIR 1923 Cal 152 (153) ; 70 Ind Gas 1G9 : 50 Cal 253, AsiatuUah v. 

Danish Mohammad, 

(1923) AIR 1923 C.al 507 (513) : 73 Ind Gas 17, Mohammad Mozaharal 
Ahmad v. Mahammad Azimuddin Bhuinya, 

4. (1909) 4, Ind Gas 462 (465) (Cal), Basir Ali v. Hafiz Nazir Ali, 

5. (1936) AIR 1936 Cal 627 (628) : 167 Ind Gas 268, Mt. Khairan Nissa v. 

Mahamed Hussain Bara. 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Surplus collections/* meaning of. 

4. Starting point. 

1. Legislative changes. 

1. There was no specific provision corresponding to this Article in 

the Act of 1859, and cases such as that contemplated hy this 
Article were held governed by Section 1 clause 16 under which 
the limitation was six years from the time the cause of action 
arose} 

2. Article 105 of the Act of 1871 provided for such suits a limita- 

tion period of three years from the date of the receipt of such 
profits, 

3. Under the Act of 1877 as under this Act, time ran from the 

date when the mortgagor re-entered on the mortgaged property. 

2. Scope of the Article. — This Article applies to a suit by a 
mortgagor, after the mortgage has been satisfied, to recover surplus 
collections received by the mortgagee. The question arises as to 
when such a suit is maintainable. It is well established that a claim to 
surplus profits or for an account against the mortgagee is one arising 
from and connected with the right to redeem the property.^ The 
cause of action for both the claims is the same, and consequently, 
wliero a suit for redemption is filed in the first instance, and subse- 
(piently a suit for accounts or for the suridus jmcfits is filed, the 
latter would be barred under the provisions of Order 2 Eule 2 of the 
Code of Civil Procedure^ unless liberty had been reserved to file the 
fresh suit.^ This Article must be construed so, as not to conflict with 
the provisions of Order 2 Buie 2} and consequently must be held to 
apply to suits which are not barred by the said provision. Thus, 

Article 105 — Note 1 

1. (1868) 9 Suth W R 187 (189): Beng L. R Sup Vol. 901, Lai Doss v, Jamal Ali. 

Note 2 

1. (1925) AIR 1925 Rang 13 (14) : 2 Rang 382 : 84 Ind Gas 395, Ma Nyo v. 

Mating Hla Du. 

(1908) 30 All 225 (227) : 5 All L Jour 192 ; 1908 All W N 96, Bam Din v. 

Bhup Singh. 

(1907) 34 Cal 223 (232) : 5 Cal L Jour 192, Satyabadi Behara v. Mt, 

Hirabati. 

(1927) AIR 1927 Nag 302 (303) : 103 Ind Gas 290, ZaUiud-din v. Chunni- 

lal, 

(1910) 6 Ind Gas 336 (337) (Cal), Sakari Datta v. Sheikh Ainuddy. 

2. (1908) 30 All 225 (228, 230) : 5 All L Jour 192 : 1908 All W N 96, Bavidin v. 

Bhup Singh. 

3. (1910) 8 Ind Gas 689 (691) : 33 All 244, Mahomed Faiyaz Ali Khan v. 

Kallu Singh. 

4. (1908) 30 All 226 (228) : 5 All L Jour 192 : 1908 All W N 96, Bam Din v, 

Bhup Singh. 


Article lOS 
Notes 
1-2 


Lim. 94 
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Notes 
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the Article will govern suits for profits where the mortgagor has 
re-entered into possession without a suit for redemption/'* and also 
to cases where liberty has been given in the x)r 0 vious suit for redenip. 
tion, to file the fresh suit for profits or for account/* It will also 
apply to a suit for profits received by the mortgagee subsequent to 
the date fixed for redemx)tion in the decree in the prior suit inasmuch 
as such suit is not barred by Order 2 Eule 2/*'*' 

It was held by the Court of the Judicial Commissioner of Nagpur 
in the undermentioned casc^ that whore such liberty was given to 
file a fresh suit, the suit must be regarded only as a part of the 
original suit for redemption and that it would be governed by Article 
148 and not by this Article. It is submitted that this view does not 
seem to be correct in view of the decision of the Allahabad High 
Court referred to above. ^ 

The Article applies only to suits for profits brought after the 
mortgagor has entered into vossession on redemption.^^ It has clearly 
no application to cases where the mortgagor sues for redemption and 
claims surplus profits therein. It was held in the undermentioned 
case'* that this Article will apply in respect of the portion of the 
claim for profits, Vmt that the claim cannot be barred because the 
right to the profits accrues only at the time of accounting on redeni])- 
tion. It is submitted that this is not correct. 

3. “ Surplus collections, meaning of. — “ Collections ' means 
rents and profits. Where trees were cut and sold by the mortgagee, 
and it was not showrn that this w^as wrongfully done, it w^as held in 
the case noted below^ that the proceeds were |)rofits collected by the 
mortgagee. In a later case it has been held that a suit for compensation 

5. (1922) A I R 1922 Cal 189 (190) ; G4 Ind Cas 75, Prasanna Kumar iMondal 

V. Nilarnbar MondaL 

(1917) A I ll 1917 Oiidh 200 (202) : 38 Ind Can 610 : 20 Oudh Cas 25, Bikramajit 
Smgh V. Baj Baghubar Singh. 

(1907) 30 All 225 (228) 5 All L Jour 192 : 1908 All \V N 96, Bam Din v. 
Bhup Singh. (The observation that the Article applied only to such 
suits was dissented from in 8 Ind Cas 689 (691).) 

(1919) A I R 1919 Oudh 125 (126) : 50 Ind Gas 152, Bam Sukh v. Indar 
Kumar. (Redemption by dei3osit under Section 83, Transfer of Pro- 
perty Act — Subsequent suit for profits.) 

[But see (1901) 4 Oudh Cas 355 (300), Salik Bam v. Ashik Husain. 
(This was a suit for profits brought subsequent to a suit for 
redemption — Question of bar under 0. 2 R. 2 was neither raised 
nor adverted to.)] 

6. (1910) 8 Ind Cas 689 (691) : 33 All 244, Mahomed Faiyaz Ali Khan v. Kalhi 

Singh. 

6a (1910) 6 Ind Cas 336 (337) (Cal), Sakari Datta v. Sheikh Ainuddy. (Explai- 
ning the apparently contrary view in 34 Cal 223 and 30 All 225.) 

7. (1927) AIR 1927 Nag 302 (303): 103 lm\CsLs290,Zaki-ud^dinv.Chunnilal. 

8. (1910) 8 Ind Cas 689 (691) ; 33 All 244, Mahomed Faiyae Ali Khan v. Kallu 

Singh. 

8a (1899) 1 Bom L R 858 (859), Venkatesh v. Pandurang, 

9. (1916) AIR 1916 Oudh 290 (292) : 32 Ind Cas 729, Abdul Hasan Khan v. 

Mt. Jagivanta, 

Note 3 

1. (1901) 4 Oudh Cas 355 (360, 361), Salik Bam v. Ashik Husain. 
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for trees wrongfully cut by the mortgagee may be treated as a suit 
for collections made by the mortgagee.^ 

4. Starting point. — Under the Act of 1871, time ran from the 
date of the receipt of the surplus profits.^ This involved the assump- 
tion that a suit for profits could be filed even without the mortgage 
liaving been redeemed. It also followed that at the time of a suit for 
redemption a suit for profits might be barred by limitation.^ As has 
been seen in Note 2 ante, both these views are incorrect. The change 
in the language of the third column of the Article has now removed 
the anomaly, and time now runs only from the date of the re-ejitry 
])y the mortgagor into possession,^ even if the profits are every year 
payable to the mortgagor under the contract of mortgage. 

1 06. For an account l Three years. The date of Article 106 
and a share of the pro- 1 dissolution, 

tits of a dissolved part- j 
nership. I 

S ynopsis 

1. Legislative changes 

2. Scope of the Article. 

3. There must have been a partnership. 

4. Partnership must have been dissolved at the date of suit. 

5. The suit must be one for accounts and share of profits. 

6. Settlement after dissolution. 

7. Suit for share in specific amounts received by one 

partner after dissolution. 

8. Suit between partner and sub-partner. 

9. Second partnership after dissolution of first — Suit for 

account of second partnership— Accounts of first part- 
nership, if can be gone into. 

10. Suit by assignee or successor of partner. 

11. Suit against deceased partner’s heirs. 

12. Registered partnership deed. 

13. Starting point. 

14. Onus of proof. 

15. Second appeal. 

^ Acts of 1877 and 1871 — Same as above. 

2. (1919) AIR 1919 Oudh 125 (126) : 50 I. C. 152, Bam Sukh\, Indar Kuntvar. 

Note 4 

1- (1884) 6 All 303 (310) : 1884 All W N 92, Jaijit Rai v. Gobind Tiwari. 

2. See (1911) 10 Ind Cas 402 (403) (All), Sudarshan Das v. Bam Prasad. 

3. (1917) AIR 1917 Oudh 200 (202) : 88 Ind Cas 610 : 20 Oudh Cas 25, 

Bikramajit Singh v. Baj Baghubar Singh. 

(1884) 6 All 303 (311) : 1884 All W N 92, Jaijit Rai v. Gobind Tiwari. 


Article 108 
Notes 
3—4 
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Other Topics 

Conditions for applicability of Article ... ... See Note 2 

Dissolution of partnership ... ... See Note 13 F-Ns (2) & (3) 

Suit for accounts barred — Subsequent suit for relief depending on accounts 
is also barred ... ... ... See Note 5, Pts. 2, 3 

Suit for accounts of family business ... ... See Note 3 

Suit for contribution ... ... ... ... See Note 5, Pt. 5 

Suit for dissolution and for accounts — Article not applicable : See Note 4, Pt. 3 
Suit on adjusted accounts ... ... See Note 6, Pts. 2 to 4 

1. Legislative changes, — There was no specific provision 
corresponding to this Article in the Act of 1859, and, suits such as 
those contemplated by this Article were governed by the six years’ 
rule under clause 16 of Section 1 of that Act, the time rumiing 
from the date of the dissolution of the i)artnership.^ 

2. Scope of the Article. — The Article applies to suits for an 
account and a share of the profits of a dissolved partnership. Before, 
therefore, this Article can apply, it is necessary that the following 
conditions should be satisfied — 

1. there must have been a partnership ; 

2. such partnership must have been dissolved at tlie 

date of suit ; 

3. the suit must be one for an account and a share of 

the }irofits of such dissolved partnership. 

Whether a suit is one for accounts and a share of the profits of 
a dissolved partnership is to be gathered from the allegations in the 
plaint and the facts and circumstances of the case. The mere form 
of the suit is not very material. It is the substance of the claim 
that must be looked to,^ If in substance the suit is one for an 
account and a share of a dissolved partnership, this Article will 
clearly apply, “ though the suit is framed as one for contribution'^ or 
as one for ijossession of immovable property*' or as one for relief on 
the basis of an existing partnership.^’ Where tlio plaintiff sued for a 

Act of 1859 — No corrospondiiig provision. 

Article 106 — Note 1 

1, (180G) 7 Suth W R 36 (36), Bhuttoo Barn. v. Puhul Chowdhry, 

(1873) 19 Suth W R 277 (278), Kalee Kristo Roy v. Haran CJiunder Dey, 
(1868) 3 Agra 175 (177), Jwala Pershad v. Kedar Nath, 

Note 2 

1. (1900) 1900 Pun Re No. 7.9 : 1906 P W B No. i9, Aviin Chand v. OujarMal. 

2. (1932) AIR 1932 Lah 519 (521) : 138 lud Cas 375, Karam Chand v. 

Basheshar Nath. 

(1905) 9 Cal W N 537 (540), Mohit Ball Butt v. Raj Narain Dutt, 

(1909) 4 Ind Cas 929 (931) (Lah), Ram Pershad v. Rattan Chanda 
(1933) AIR 1933 Mad 353 (357) ; 144 Ind Cas 573, Srinivasulu Naidu v. 
RamaJerishna Naidu. 

3. (1906) 1906 Pun Re No. 73 ; 1906 P WR No. 49, Amin Chand v. Oujar Mai. 

4. (1929) AIR 1929 Sind 182 (188) : 24 Sind L R 182 ; 125 Ind Cas 208, Imail 

V. Tayaballi Essaji. 

5. (1902) 1902 Pun Ro No. 69 p. 254, Ram Chand v. Suhhan Bakhsh. (Untru6 

statement of existing partnership will not prevent ai)plication of this 
Article.) 
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declaration that the plaintiff retired from the partnership on a 
certain date and that, so far he was concerned, the partnership was 
dissolved on that date, and for accounts and a share of the profits 
found due to him, it was held that the case clearly fell within this 
Article/' 

The mere fact that there are unrealised assets outstanding at the 
date of dissolution and at the date of the suit would not alter the 
character of the suit as one for accounts within the meaning of this 
Article.^ 

3. There must have been a partnership. — Section 4 of the 
Indian Partnership Act defines “partnership” as follows : — 

“4. ‘Partnership’ is the relation between persons who have 
agreed to share the profits of a business carried on by all or any 
of them acting for all. 

“Persons who have entered into partnership with one another 
are called individually ‘partners’ and collectively ‘a firm* and 
the name under which their business is carried on is called the 
‘firm name.’ ” 

It is in this sense that the word “partnership” in this Article 
must be understood and interpreted, A family business carried on 
by a joint undivided Hindu family is not a partnership. Where, 
however, there is a partition in such family, the members conducting 
the business further may become partners. In Katta Gundayya v. 
Siddappa,^ Mr. Justice Varadachariar observed as follows : 

“Where all the i)roperty belonging to a joint Hindu family has 
formed the subject of partition, it is reasonable to presume that 
any further conduct of business by some or all of the members 
of the original joint family must be the result of a contract 
between them ; and such contract will, in law, bo regarded as 
one in the nature of a partnership. But where, as in the present 
case, it is clear that only some properties of the family were 
divided and other i)ropertios belonging to the family including the 
family trade were not brought into the division at all, the mere 
fact that even such partial division will in law amount to a 
division of status between the parties will not justify the view 
that the mutual relationship of the members to and in respect 
of the family business which theretofore rested upon status or 

(1916) AIR 1916 Lah 410 (411) : 32 Iiid Gas 853, Amir Chand v. Jatvahir 
Mai, (Do.) 

(1933) AIR 1933 Mad 353 (357) : 144 Ind Gas 573, Srinivasuht Naidu v. 
Eaynkrishna Naidu. (Do.) 

6. (1918) AIR 1918 Cal 294 (297) : 43 Ind Gas 893, Kali Das Chowdhuri v. 
Danapadi Sundari Dassee. 

T. (1905) 9 Gal W N 537 (540), Mohit Lall Duti v. Raj Narain Dutt. 

Note 3 

1. (1937) AIR 1937 Mad 599 (601) : 173 Ind Gas 194. 


Article 106 
Notes 
2—3 



1494: FOR ACCOUNT AND SHARE OF DISSOLVED PARTNERSHIP 


Article 106 
Notes 
3—4 


birfch must thereafter be treated as one resting on contract, so 
as to involve the notion of a partnership.” 

It was held in the above case that a suit for accounts of the 
family business was not one for accounts of a partnership and that 
it was accordingly governed not by this Article but by Article 120. 

4. Partnership must have been dissolved at the date of 
suit. — The Article does not axiply unless the partnership has been 
dissolved.^ A suit for a relief arising out of partnership relationship 
when such partnership is not dissolved is not governed by this 
Article.^ Thus a suit for dissolution of a partnership and for accounts 
is not governed by this Article but would be governed by Article 
120,*'^ A suit for a declaration that certain i)ersons are x)artners in a 
X)artnership, for the dissolution of such x)artnorship if it should he 
subsisting, and for winding it up if it was dissolved already, is not 

Note 4 

1. (1934) AIR 1934 Bom 491 (493) ; 154 Irid Cas G80, Kasturchand Okaji v. 

Ilari Govind, 

(1935) A I R 1935 Lah 209 (211) : 153 Ind Cas 939, Bansi Ram v. Jagan 
Nath. (Subsisting partnership — Suit for accounts — No question of 
limitation arises.) 

2. (1922) AIR 1922 Lali 349 (352) : 6S Ind Cas 722, Hari Chand v. Jugal 

Kishore, 

(1897) 1897 Pun Be No. 37 l\age 170, Mahraj Mai v. Hira Mai 
(1897) 1897 Pun Rc No. 20 Pag(3 76, Kapurchand v. Narinjan Lai. 

(1921) AIR 1921 Cal 638 (539) : 66 Ind Cas 811, Haramohan Poddar v. 
Sudarson Poddar, 

(1907) 12 Cal W N 455 (458), Divarka Das Karnani v. Chuni Lai Daga. 
(1931) A I R 1931 All 225 (227) : 124 Ind Gas 19, Mt, Basanti Bibi v, Babulal 
Poddar, 

(1920) A I R 1920 Mad 680 (684, 685) : 58 Ind Cas 969, Venkayya Naidu v. 
Lakshminarasayya. (Suit for establishment of right as x)artuer in a 
subsisting X)artnersb ii). ) 

(1930) AIR 1930 Lab 378 (379) : 120 Ind Cas 613, Din Muhammad v. 
Kanshi Ram. 

(1917) A I R 1917 Lah 459 (461) : 42 Ind Cas 459, Mani Singh w Dial Singh. 

3. (1930) A I R 1930 Lah 378 (379) : 120 Ind Gas 613, Din Muhamniad v. 

Kanshi Rant. 

(1934) AIR 1934 Bom 491 (494) : 154 Ind Cas 680, Kasturchand Okaji v. 
Hari Govind, 

(1912) 13 Ind Cas 23 (25) (Cal), Gokul Krishna Das v. Shashi Mukhi Dasi, 
(1933) A I R 1933 Mad 353 (357) : 144 Ind Cas 573, Srinivasulu Naidu v. 
Ramakrishna Naidu. 

(1928) AIR 1928 Rang 160 (162) : G Rang 198 : 110 Ind Cas 349, Khorasany 
V. C. Ac ha 

(1919) AIR 1919 Mad 838 (839) ; 48 Ind Cas 89, Narayanasamy Mudali v. 
Gangadhara Mudali. (Though in forma suit for accounts, the suit was 
in substance one for dissolution.) 

(1908) 12 Cal W N 455 (468), Dwarka Das Karnani v, CJmni Lai Daga. 

[See however (1933) AIR 1933 Nag 127 (130) : 29 Nag L R 34 ; 141 
Ind Cas 277, Binjraj v. Kisanlal. (Article 106 was held in- 
applicable because dissolution was not prayed for.) 

(1932) AIR 1932 All 612 (519) : 54 All 916 ; 143 Ind Cas 230. 

Shukrulla v. Mt. Zohra Bibi. (Article assumed to apply to a 

suit for dissolution of partnership — The observation was ohiUr-u 
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one governed by this Article.^ 

S. The suit must be one for accounts and share of profits.— 

The words '‘for an account and a share of the profits of a dissolved 
partnership ” must be taken to apply to every suit in which the 
plaintiff claims an account of the general partnership property and 
his share in the same and its profits.^ Where a suit for an account is 
barred under this Article, a subsequent suit for a relief which the 
plaintiff would not have been entitled to without an account being 
taken and a finding being given as to the share of the x)rofits, is also 
haired.^ Thus, a suit for possession of a share in property alleged to 
have been jiartnershi]) x)ro[)erty will be barred if a suit for accounts 
would be barred on that date.'^ 

But a suit in resi)ect of a matter which is not, and has not 
become, an item of partnership account, is not governed by this 
Article. Thus, where it was agreed between the x)artners that each 
of thorn may borrow on his individual credit and i)ay the money 
into the business and, in rGsi)ect of one such borrowing a decree 
was obtained by the creditor against the borrowing })artnor and the 
latter paid the decree amount and then sued the other partners for 
contribution in respect of tliat item, it was held that tbo suit was 
uiaintainaV)le without a ])rayor for adjustment of accounts.^ In the 
undermentioned caso^’ where a suit for contribution was filed by one 
partner against the otljors in resx)ect of a debt contracted by the 
partners and paid by tlie ])laintiff, it was held that the suit was 
maintainable. It was o])servod that a suit for contL’ihution would 
he maintainable where the liability is not tlie joint lial)ility of the 
entire x)artnorship or where the said i)artners were only some of the 
|)artnGrs comprising the entire partnership and tlio bond was not 
executed in the usual course of business of partnership, or wlioro the 
co-i)artners exju’essly })romised to contribute their share of the debt 
after a decree was passed thereon. 

A suit for a declaration that a certain property, attached in 
execution of a decree against one of the partners as belonging solely 
to him, is not solely owned by him and that the plaintiff has gob 
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1. (1881) 4 All 437 (450) : 1SB2 All W N 87 : 7 Iiid Jur 150, Harrison, v. Delhi 
and London Bank. 

Note 5 

1. (1910) 8 Ind Cas 999 (1014) : 1910 Pun Re No. 97, Mt. Nikn.l Devi v. Kishorc 

Ghand. 

2. (1908) 30 All 279 (281) : 5 All L Jour 278 ; 1908 All W N 131, Niaz Ahmad 

V. Abdul Hamid. 

3. (1908) 30 All 279 (281) : 5 All L Jour 278 : 1908 All W N 131, Niaz Ahmad 

V. Abdul Hamid. 

(1911) 11 Ind Cas 288 (289) (All), Gobardhan v. Ganeshi Lai. (30 All 279, 
Followed. ) 

4. (1899) 26 Cal 254 (26G) : 3 Cal W N 299, Durga Prosonno Bose v. Baghu 

Nath Dass. 

5. (1899) 26 Cal 262n (264n), Guda Kulita v. Joyrayn Das. 

[See however (1872) 1872 Pun BeNo.Z2,MyaSinghv.Gxinesh Dass.)] 
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a share in it, is not one for accounts or for a share of the profits of 
a dissolved partnership.® 

A suit for recovery of money found due to the plaintiff by the 
defendant as declared by a prior judgment between the parties in a 
suit for accounts of a dissolved partnership, is not one “for accounts" 
such as is contemplated by this Article.^ 

6. Settlement after dissolution. — It is open to the parties to 
a partnership to come together and agree to an account themselves 
even after the expiry of three years from the date of dissolution ; 
and such a settlement would be sui^ported by consideration inasmuch 
as all the partners make mutual promises to abide by such settle- 
ment. In Bochi Bam v. Faizullah Klian,^ their Lordships of the 
Privy Council observed as follows : 

“The only other point that was raised was that there was 
no consideration for such a settlement because it is said that 
Article 106, Limitation Act, provides a period of limitation for 
suits for an account and share of profits of a dissolved partner- 
ship, the period of limitation being three years, and that the 
time from which the period begins to run is the date of the 
dissolution, and inasmuch as this settlement was arrived at 
more than three years from what is said to be a dissolution of 
the partnership, namely the determination of the joint adven- 
ture, it is said that the partners had only agreed to settle 
something which they were not bound to account for. In fact 
this seems to be due to a misapprehension of the law in respect 
of consideration. It may be true, and their Lordships say 
nothing on that point one way or the other, that one partner 
could only have asked an account under Article 106 within 
three years of March 1920, but that has no bearing at all upon 
the question when in fact they have come together and have 
agreed to an account between themselves and have made mutual 
promises to abide by such settlement. There is ample consider- 
ation in such a case for the jn’ornise given by each partner in 
the mutual promises made by the other partners ; and the fact, 
if it be a fact, that they could not have sued originally for an 
account, seems to have nothing to do with the situation which 
arises when they do meet together and agree that an account 
shall be taken and make mutual promises upon that footing." 
Where therefore the partnership accounts have been settled and 
adjusted between the parties, a suit to recover the amount due on 
the basis of such settlement is not a suit for accounts or for a share 
of the profits of a dissolved partnership ; this Article does not apply 

6, (1933) AIR 1933 All 926 (928) : 148 Ind Gas 515, Ananda Prasad v. Bhag- 

want Prasad, 

7. (1934) A I B 1934 Mad 665 (667) : 156 Ind Cas 264, Bathan Chand v. 

Amichand, 

Note 6 

1. (1983) AIR 1983 P C 120 (121) ; 142 Ind Cas 649 (P G). 
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to such a case/"* Thus, where after dissolution of a partnership an 
agreement was entered into by the partners that two of them should 
collect outstandings and pay off liabilities and that thereafter all 
the partners should share the balance equally, it was held that a 
suit for accounts based on the agreement was not governed by this 
Article.^ Similarly, where a i)artnership was dissolved and accounts 
settled and under the arrangement of settlement x)ro vision was made 
for the discharge of debts and the division of outstandings and 
immovable properties, it w^as held that a suit for division of proper- 
ties as per the settlement was not governed by this Article. 

7. Suit for share in specific amounts received by one 
partner after dissolution. — A, B and G are partners. A dies and 
the partnership is dissolved. Afterwards B receives a certain sum of 
money being an item of the partnership assets from a debtor to the 
firm. G sues for a share of this item within three years of the 
receipt thereof but beyond three years of the date of dissolution. 
Is the suit barred? It was held in some cases, ^ purporting to follow 
the English case of Knox v. Gye,^ that the suit was not barred on 
the ground that it was based on fresh cause of action. A contrary 
view was held in the undermentioned cases.^ The question has now 
been set at rest by the decision of their Lordships of the Privy 
Council in Gopala Ghetty v. Vijayaragavachariar^ It was held in 
tliat decision that such a suit was barred and that the receipt of the 
items after dissolution did not furnish any fresh cause of action. 

2. (1922) A I R 1922 Lab 425 (425) : B Lab 329 : 60 Ind Gas 502, Nand Lai v. 

Par tab Singh. 

(1934) AIR 1934 Mad 665 (666): 156 I. C. 204, liathan Chand v. Amichand. 
(1928) AIR 1928 Lab 459 (460) : 108 Ind Gas 600, Jai Ham Singh v. 
Sardari Mai. 

3. (1931) AIR 1931 Lab 300 (301) ; 134 Ind Caa 527, Pup Lai v, Gian Chayid. 

4. (1938) AIR 1938 j\Iad 133 (135), Thiruniallappa v. Alasyam Bamappa. 

Note 7 

1. (1875) 12 Bom H C R 97 (107), Dayal Jairaj v. Khatav Ladha. 

(1882) 6 Bom 628 (635), Merivanji Horinasji v. Buslom.ji Burjorji, 

(1895) 20 Bom 15 (36), Rivett Carnac v. Goculdas Sohhanmull. 

(1914) AIR 1914 Mad 295 (295) : 22 Ind Gas 947, China Kondiah v. Naras- 
appa Naidii. (28 Mad 344 and 3 Ind Gas 486, Followed.) 

(1909) 3 Ind Gas 486 (487) : 32 Mad 203, Sadhu Narayana Ayyayigar v. 
Bamaswami Ayyangar. 

(1904) 28 Mad 344 (347), Sokkanadha Vannimundar v. Sokkanadha, 

2. (1871) 42 L J Gh 234 (244) : L R 5 H L 656. 

3. (1907) 1 Sind L R 169 (170), Verhornal Sabahnal v, Gobindram Bamdas. 
(1910) 8 I. C. 999 (1013) : 1910 Pun Re No. 97, Nihal Devi v. Kishore Chand. 

[See also (1909) 4 Ind Gas 837 (839) : 34 Bom 515, Ahmed Soolcman 
V. Bhagioandas Visram d Co.] 

4. (1922) AIR 1922 P G 115 (118, 119) : 45 Mad 378 : 49 Ind App 181 ; 74 Ind 

Gas 621 (P 0). 

[See also (1924) AIR 1924 Nag 263 (263) : 20 Nag L R 49 : 78 Ind 
Gas 198, Seth Rambhau v. Prayagdas.] 
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Their Lordships observed as follows : 

“At any rate, in all cases where for any reason it did occur 
that after the dissolution and complete winding up of a partner- 
ship an asset which had not been taken into account fell in, it 
ought to be divided between the ex-partners or their represen- 
tatives according to their shares in the former partnership. 

“If, on the other hand, no accounts have been taken and 
there is no contest that the partners have squared up, then the 
proper remedy where such an item falls in is to have the 
accounts of the partnership taken; and if it is too late to have 
recourse to that remedy, then it is also too late to claim a 
share in an item as part of tlie partnership assets, and the 
plaintiff does not prove, and cannot prove, that upon the due 
taking of the accounts he would be entitled to that share/’ 

8. Suit between partner and sub-partner. — The Article 
deals with suits between partners inter se, and the words construed 
in their plain and natural sense do not apply to actions between a 
principal partner and his sub-partner. Wliere a partner had to boar 
a share of the loss sustained in the main ])artnership and sued his 
sub-partner for the latter’s share of such loss, it was held that this 
Article did not apply on the ground that the suit was not one for an 
account or for a share of profits of the dissolved partnership.^ 

9. Second partnership after dissolution of first— Suit for 
account of second partnership— Accounts of first partnership, 
if can be gone into. — Where a partnership is dissolved, as for 
example i)y the death of one of the partners, but tlio partnership 
business is carried on by the other partners in i)artnorship, and, after 
the dissolution of the second partnership also, a suit is filed for an 
account and a sliaro of the profits of tlie second })artnership, can the 
accounts of the first partnership also bo gone into, notwithstanding 
tliat a suit for accounts of the first partnership alone would have 
been barred by limitation on the date of the suit ? The leading 
English case on the i)oint is Betjemann v. Bctjcmann} In tiiat case 
G and his two sons J and TF carried on business in partnership from 
1856 to 1886. G died but the accounts were not settled, but J and 
W carried on business as partners without winding up the other 
partnership and without settling accounts. In 1893, J died and his 
legal representative brought a suit for account of the partnership 
between J and W from 1893. W claimed the account of the old 
partnership to be taken from 1856. Lindloy, L. J,, in dealing with 
the point observed as follows : 


Note 8 

1. (1934) AIR 1934 Mad 12 (13) : 57 Mad 347 : 148 lud Gas 204, Seenayya v. 
liamalingayya. (Article 120 applies.) 

Note 9 

1, (1896) 44 W R (Eng) 182 (182, 183) : (1896) L R 2 Ch 474 : 64 L J Ch 641 : 
12 R 455 ; 73 L T 2. 
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“Now the learned Judge has directed the account from 
1886, and he has dismissed, without costs, the counter-claim 
of the surviving partner for the account from an earlier time ; 
and the question on the appeal is whether the learned Judge is 
right upon that. In my opinion he is wrong. There is no doubt 
that in 1886, when the father died, there was a partnership of 
the three which determined. 

“One died, and, to use the expression of one of the witnesses, 
the other two sons went on as before, minus one. That is quite 
true; and there is no doubt now, after the decision of the House 
of Lords in Knox v. Gye [(1871) 5 H L 656] that the executors 
of the father George who had died could set up the Statute of 
Limitations to an action for an account which was brought more 
than six years after his death. They did not do anything of the 
sort. The Statute of Limitations is set up by the plaintilT. But 
who is the plaintiff? The plaintilt is the executor of John; 
and John and William, the two sons, although, of course, they 
continued the partnership business, it was in point of law a 
different partnership — namely a partnership between two. They 
continued the partnership account as one account, and never 
broke it and never wound it up; they brought in all the balances 
and carried on the balances at the bankers, carried on tlio 
ledgers, and carried on the account without a break. 

“Now, as between persons who deal with each other upon 
that footing, I fail to see that the Statute of Limitations has 
any application whatever. Notwithstanding, therefore, that the 
partnership was determined between the throe and that there 
was a new partnership I'jotween the two, there was no break in 
the account and tlie account was never brought to an end.” 

The principle of the decision in Betjemamis caso^ has been 
followed in this country also in a number of cases. In A.hhisa 
Bibi V. Abdul Kader SahehJ^ it wars held that if after one partnership 
conies to an end the other j)artnors continue the business, for the 
purpose of ascertaining what shares those remaining partners brouglit 
into the new ixi.rtnership, an account may have to be taken of the 
old partnership and that there will bo no question in such a case, 
inasmuch as the account of the old partnership is taken, not for the 
purpose of enforcing the claim to tlie money duo as profits in that 
partnership, but for the purpose of ascertaining what the capital 
^^uppliod by the continuing partners was to the new partnorshi)). 
Soe also the undermentioned cases to the same effect.'^ 

la.S’ee the cases cited in Foot-note (3). 

(1901) 25 Mad 26 (31). 

h (1924) AIR 1924 Mad 708 (709) : 80 Ind Gas 378, Abdul Jaffar Sahib v. 
Venugopal Chettiar. 

(1914) AIR 1914 Lah 517 (520) : 1914 Pun Re No. 101 : 27 Ind Gas 69, 
Maharaj Kishen v. Har Oobind. 

(1912) 13 Ind Gas 23 (25) (Cal), Gohul Krishna Das v. Shashi Mukhi Dasi. 
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10 Suit by assignee or successor of partner. — A suit by tho 
assignee of a partner^ or his successor-in-interest^ for accounts and 
for a share of the dissolved partnership will be governed by this 
Article* 

11. Suit against deceased partner’s heirs.— Where a partner- 
ship was dissolved on the death of the partner and it is sought to make 
the sons of the partner liable for debts due from him as a member 
of the partnership, the suit would be governed by this Article and 
would be barred after throe years from the date of dissolution.^ 

12. Registered partnership deed. — It was held by the High 
Court of Madras in the undermentioned case^ that a suit for accounts 
of a dissolved partnership would be barred under this Article after 
three years from the date of dissolution, even if the deed of part- 
nership has been registered. But where, after a registered partnership 
agreement expressly providing that each party should bear the losses 
in proportion to his share, the parties settled accounts and found 
the loss to be Rs. 45,000, and the plaintiff sued the defendant for 
recovery of the latter’s share of the loss which the plaintiff* had 
to pay, it was held by the same High Court that the obligation on 
which the suit was brought was the settlement in pursuance of the 
registered contract of partnership and that therefore the suit was 
governed by Article 116.^ In Kothandapani v. Manavedan,^ it was 
held that a suit for accounts was not a suit for compensation for 
the breach of any contract and, in that view. Article 116 did not 
apply to the case but only Article 106. A similar view has been 
taken by the Judicial Commissioner's Court of Nagpur.^ 

13. Starting point. — Time runs under this Article from the 
date of the dissolution of the partnership.^ The question whether 

(1929) AIR 1929 Sind 230 (233) : 118 Ind Gas 741, Munshilal Amansingh 
V. Bishenlal Dattaram. (25 Mad 26, 4 lud Gas 600, 44 W R (Eng) 
182, Followed.) 

(1924) 46 Mad L Jour 7 (7) (Notes of Recent Cases.) 

Note 10 

1. (1925) AIR 1925 Bom 347 (349) : 87 Ind Gas 312, Dhanaji v. Gulabchand. 

(Assignment itself does not o|)erate as a dissolution.) 

2. (1934) AIR 1934 Mad 665 (665) : 156 Ind Gas 264, Raihan Chand Kmiaji 

V. A}ni Chand. (Undivided brother of deceased partner.) 

Note 11 

1. (1936) AIR 1936 Lah 514 (519), Khanhaya Lai v. Firm Devi DayaUBrij 
Lai, 

Note 12 

1. (1898) 22 Mad 14 (14) : 8 Mad L Jour 151, Vairavan Asari v. Ponnayya* 

2. (1891) 14 Mad 465 (466) : 1 Mad L Jour 482, Ranga Reddi v.Chinna Beddu 

3. (1934) AIR 1934 Mad 162 (165) : 57 Mad 378 : 151 Ind Gas 81. 

4. (1933) AIR 1933 Nag 127 (130) : 29 Nag L R 34 : 141 Ind Gas 277, Binjraj 

V. KisanlaU 

Note 13 

1. (1921) A I R 1921 All 411 (413) : 63 Ind Gas 548, Bhagwati Fershad r, ddahu 
Lai, 
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and when a partnership has been dissolved must be decided with 
reference to the provisions of the Partnership Act, Sections 39 to 44, 
and to the facts and circumstances of the particular case. See also 
the undermentioned cases.^ 

The time may, however, be extended by the application of 
Sections 4 to 25 of the Act where the circumstances rendering such 
y>rovisions applicable exist in any particular case. 

14. Onus of proof. — Where a suit is prima facie barred, it is 
for the plaintiff to allege in his plaint the ground upon which 
exemption is claimed from the law of limitation.^ Where the plaintiff 
alleges dissolution within three years of the suit, or alleges that the 
partnership is not dissolved at all till the date of suit, the onus is on 
fyhe defendant to prove that the dissolution was beyond three years 
of the suit.^ 

15. Second appeal. — The question as to when a partnership 
was dissolved is a question of fact which is binding in second appeal.^ 


(1902) 25 Mad 26 (32), Ahinm Bibi v. Abdul Kader Saheb. 

(1901) 25 Mad 149 (163) : 11 Mad L Jour 353, Sudarsanain Maistri v. 
Narasinihalu Maistri. (Suit after three years of tormiriatio]i of part- 
nership would be barred.) 

(1909) 4 Irid Cas 837 (838) : 34* Bom 515, Ahmed Sooleman J uvani v. Bhag» 
vandas Visram d Go. 

(1930) AIR 1930 Sind 148 (150) : 126 Ind Cas 746, Hansraj Mai v. 
Somjimal. (Death of partner dissolving partnership within three years 
of suit — Not barred.) 

(1913) 19 Ind Gas 513 (514) : 36 Mad 185 (P C), Joopoody Sarayya v, 
Lakshmanasroamy . (Suit after three years of dissolution is barred.) 

(1923) AIR 1923 P C 136 (138) ; 50 Ind App 192 : 4 Lah 350 : 74 Ind Cas 
462 (P C), Mt. Jatti v. Banwari Lai. 

(1917) AIR 1917 Mad 352 (352) : 32 Ind Cas 427, Ramanathan CheUy v. 
Yegappa Chetty. (Death of manager of Hindu family who was a 
partner with others — Partnership is dissolved.) 

2. (1921) AIR 1921 P 0 91 (92, 93) : 57 Ind Cas 713 (P 0), KrishnayJiachariar 
V. Sankara Salt. (Partnership not dissolved by one partner refusing 
to perform the duty undertaken by him.) 

(1925) AIR 1925 All 787 (793) : 47 All 756 : 89 Ind Cas 122, Chunni Lai v. 
Sheo Charan Lai. (Partnership not dissolved by one partner neglect- 
ing duty.) 

Note 14 

1. (1910) 8 Ind Cas 999 (1011) : 1910 Pun Be No 97, Mt . Nihal Devi v. Kishore 
Chand. 

(1917) AIR 1917 Lah 459 (461) : 42 Ind Cas 459, Mani Singh v. Dial 
Singh. 

(1930) AIR 1930 Lah 378 (379) : 120 Ind Cas 613, Din Muhammad v. 
Kanshi Eam^ 

Note 15 

(1929) AIR 1929 Lah 164 (155) ; 112 Ind Cas 375, Bhagwan Das v. Fazal 
Khan . 
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1 O 7.*= By the 
manager of a joint estate 
of an undivided family 
for contribution, in res- 
pect of a payment made 
by him on account of the 
estate. 


Three years. 


The date of 
the pay- 
ment . 


I 

I 


Synopsis 


1. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 

4. Claim barred under this Article, if can be taken into 

account in adjusting equities in subsequent partition. 

1. Legislative changes. 

1 . There was no provision corresponding to this Article in the Act 

of 1859, but suits of the kind referred to in this Article were 
held governed by clause 16 of Section 1 of that Act, under 
which the period of limitation was six years from the accrual 
of the cause of action. The date of payment was held in such 
cases to be date of the cause of action.^ 

2. Article 107 of Act 9 of 1871, corresponding to this Article, ran 

as follows : — “ By a Hindu manager of a joint estate for contri- 
l)ution in respect of a xraymont made by him on account of the 
estate;” but Act 15 of 1877 changed it into its present form 
by substituting for the words “ By a Hindu manager of a joint 
estate,” the words “By the manager of a joint estate of an 
undivided family,” thus enlarging the scope of the Article so 
as to cover suits by “managers of non-Hindu families who are 
governed by Hindu law by custom.” (See the undernoted case"^ 


^ Act of 1877, Article 107 
Same as above. 

Act of 1871, Article 107 

' 107. — By a Hindu manager of a joint Three years. The date of the pay- 
estate for contribution in respect of a ment, 

payment made by him on account of 
the estate. 

Act of 1859 

No corresponding provision. 

Article 107 — Note 1 

1. (1869) 12 Suth W R 194 (196) : 6 Beng L R App 103, Earn Kristo Boy 

Muddun Gopal Roy. 

2. (1917) AIR 1917 Bom 254 (265, 257) : 41 Ind Cas 761 ; 41 Bom 588 -(P B), 

Isap Ahmad Mograria v. Abhramji Ahmad ji Mograria. 
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on the elTect of a similar amendment of Article 127 by Act 
15 of 1877.) 

3. The present Article is a re-enactment of Article 107 of Act 
15 of 1877, 

2. Scope of the Article. — Article 61 is a (jeneral Article appli- 
cable to suits for the recovery of money ])aid by the plaintiff for the 
defendant.^ It has been seen already in the Notes to Articles 81, 
82 and 83 that those Articles form parts of a series of particidar 
Articles specifying various situations in which money is paid by the 
plaintiff for the defendant. This Article is yet another instance of 
such particular Articles, and applies to suits for contribution by the 
manager of a joint estate of an imdivided family, in respect of 
payments made by him 07i account of the estate. This right to 
contribution arises from the implied authority of a manager under 
the Hindu law to incur expenses for the benefit of thef family.^ 

The Article does not apply unless at the time of the suit the 
plaintiff is the manager of the joint estate of an undivided family. 
A suit for contribution by a person who roas such a manager brought 
alter partition is not one within this Article ; Article 61 may apply 
to the case.’"* 

Where a case falls within tliis Article as well as under Article 99 
ante, the latter will prevail over the former. Thus, where a manager 
such as is referred to in this Article sues for contribution in respect 
of a payment made by him for discharging a joint decree against 
liirnself and the other members of the family, or for discharging the 
revenue due by the family estate, the Article applicable w'ould be 
Article 99 and not this Article.'^ The reason is that the former is 
a specific Article and will, according to general principles, prevail 
over the latter. 

3. Starting point. — The general principle in all suits for 
contribution is that the cause of action accrues only on tlie date 
when the amount in respect of whicli contribution is claimed is 
paid? A manager’s right to contribution will arise only when the 

Note 2 

L See Notes to Article 61, mite. 

ii. Mulla’s Hindu Law, 8th Edition, Page 470. 

3. (1898) 8 Mad L Jour 271 (272), Tinipatiraju v. Bajagopala KriUnama 
Ilazu, 

(1880) 5 Cal 321 (325) : 5 Ind Jur 135, Sunkur Pershad v. Gouri Pershad. 
(Article 59 of the Act of 1871 corresponding to Article 61 of the 
present Act held to apply.) 

(1931) AIR 1931 All 652 (653) : 134 Ind Cas 452, Sat Rohan Prasad v. 
Bharat Prasad, 

Note 3 

(1869) 12 Suth W R 194 (195) : 6 Beng L R App 103, Ram Krista Roy v. 
Muddun Gopal Roy, 

(1870) 14 Suth W R 480 (481) : 6 Beng L R App 101, Bimola Dabee v. Tara 
Soonduree Dabee. 


Article iOT 
Notes 
1^8 



Article 107 
Notes 
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payment is made on account of the estate^ for, it is only then that 
the other members of the family are liable to contribute. 

Where the manager borrows money in his private capacity 
and expends the same for the benefit of the estate, “the payment 
on account of the estate” can be said to bo made only when he so 
expends the money and not when he subsequently rejjays the loan 
borrowed by bim.^ The reason is that the loan is the manager s 
personal concern and the repayment thereof is not a payment pn 
account of the estate. But, where a debt is incurred by a person 
as the manage?' oi the family and the amount is spent for the estate, 
the debt is not merely a i>ersonal concern of the manager but is 
binding on the estate itself. Its discharge at a subsequent date will 
thus 1)0 a payment on account of the estate and time will run from 
the latter date.^ 

4. Claim barred under this Article, if can be taken into 
account in adjusting equities in subsequent partition. — Where 
the manager sues for partition after his right to contribution in 
respect of certain moneys expended by him on account of the estate 
is barred under this Article, it has been held that he is not entitled 
to set oft this amount in adjusting the equities l)etween the parties. 
In Vellayappa v. Krishna f Sadasiva Aiyar, J,, observed as follows: 

“I do not think that, where a statute law (in this case 
Article 107, Limitation Act) expressly treats a debt due even 
to the manager of the joint Hindu family as one to be sued for 
by him just as if he was a complete stranger and, if not, to have 
his remedy barred, it is permissible (apart from an agreement, 
express or implied) to defeat the intention of the Legislature by 
allowing it to be treate?d as an item of account or as a debt to 
bo discharged from tlie joint family funds when partition takes 
place, it may be, after several years. Of course, the creditor 
member of the family, wdiother a manager or a junior member, 
may, before his debt is barred, take it out of any family money 


(1880) 5 Ca.1 321 (325) : 5 Ind Jur 135, Sunkur Pershad v. Oouri Pershad. 
(1893) 20 Cal 18 (22), Aghore Nath Mukhopadhya y . Grish Chunder Mukh0‘ 
padhya, 

2. (1869) 12 Suth W R 194 (195) : 6 Beng L R App 103, Ram Kristo Roy v. 

Muddun Gopal Roy. 

(1893) 20 Cal 18 (22), AgJiore Nath Mukhopadhya v. Grish Chtiyider Mukho- 
padhya. (This Article was not however applied as the suit w^as after 
partition.) 

[See also (1931) AIR 1931 All G52 (652) : 134 Ind Gas 452, Sat Rohan 
Prasad v. Bharat Prasad.] 

3. (1931) AIR 1931 All 652 (662) : 184 Ind Cas 452, Sat Rohan Prasad v. 

Bharat Prasad, (This Article was however not applied because the 
case came under the special Article 99.) 

Note 4 

1. (1918) AIR 1918 Mad 258 (261, 262) : 44 Ind Cas 428. 
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which came to his hands before his debt is barred, but he 
cannot do it after his claim for recovery is barred-’ ' 


1 08 .* By a lessor 
for the value of trees 
cut down by his lessee 
contrary to the terms of 
the lease. 


Three years. 


When the 
trees are cut 
down. 


Synopsis 

1. Scope of the Article. 

2. Starting point. 


1. Scope of the Article. — The wording of the Article makes it 
clear that it is applicable to suits on a breach of contract not to cut 
trees. Where there is no contract by which the lessee has bound 
himself not to cut trees, a suit for the value of the trees cut by him 
is, it is conceived, not within this Article, Whore a tenant is entitled 
to cut trees but is not entitled to remove them, a suit by the land- 
lord for compensation for the removal of such trees is not one within 
this Article but will be governed by Article 48 or Article 49,^ 

The suit contemplated is one for the value of trees cut dotvn by 
the lessee. Where under the Malabar law the landlord has a right 
to deduct the value of trees cut down by the hanom tenant from 
the value of improvements that may be claimed by such tenant, a 
claim by the landlord that, in the taking of accounts between himself 
and his tenant, the value of the trees so cut should be debited against 
the tenant’s claim for improvements, is not a claim “for the value of 
the trees cut down” and not governed by this Article."' 

2, Starting point. — The general rule, in cases of l)reaches of 
contract, is that limitation runs from the date when the contract is 
broken} It has been seen already that this Article refers to a suit 
for a breach of contract not to cut trees. Time, accordingly, has been 


Acts of 1877 and 1871 

Same as above. 

Act of 1859 

No corresponding provision. 

Article 108 — Note 1 

1. (1909) 2 Ind Gas 955 (956) (Cal), Mahomed Hamidar Bahman v. All Fakir. 

2. (1915) A I B 1915 Mad 491 (491,492): 25 Ind Gas lOiJCelu Kurup v. Kunha^ 

mina. 

Note 2 

(1865) 3 Suth W K S G C Ref 9 (10), Bajah Indoobhoosun Deb Boy v. Thomas 
Jt Kenny, 


Article 107 
Note 4 

Article 108 


Lim, 95 
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Aptiole 108 made to run from the date when the trees are cut doion. The date 
Note 2 when the j)laintiff obtains knowledge of the fact that the trees have 
^ been cut or the date of the termination of the lease is not the 

starting point of limitation in such cases.^ 


Article 109 


1 the profits 

of immoveable property 
belonging to the plaintiff 
which have been wrong- 
fully received by the 
defendant. 


Three years. 


When the 
profits are 
received. 


Synopsis 

1. Legislative history. 

2. Scope of the Article. 

2a.“Wrongfully received.” 

3. Suits between co-owners for profits. 

4. Suits for mesne profits between members of joint 

Hindu family. 

5. Suits for profits by the cestui que trust against 

trustee de son tort. 

6. Suits between mortgagor and usufructuary mortgagee 

for profits. 

7. Suits between lessor and lessee. 

8. Dispossession of plaintiff under decree or order 

subsequently set aside — Suit for profits. 

9. Suit by minor for profits. 

10. Claim for mesne profits in suits for possession. 

11. Applications for ascertainment of mesne profits. 

12. Application for profits in insolvency proceedings. 

13. “Profits.” 

14. “Immoveable property.” 

15. “Belonging to the plaintiff.” 

16. Starting point of limitation. 

17. Application for restitution. 


❖ Act of 1877, Article 109 

Columns one and two, same as above ; column three was : — When the 
profits are received, or, where the plaintiff has been dispossessed by a decree 
afterwards set aside on appeal, when he recovers possession. 

2. (1865) 3 Suth W E S C C Ref 9 (10), Rajah Indoobhoosun Deb Roy v. Thomae 
J. Kenny. 
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Other Topics 

Appliwibility of Article — Conditions 
profits attached to office of village Joshi 
Suit for mesne profits ... 

Suit for profits and suit for damages 

1. Legislative history. 

1. Under the Act of 1859 suits of the kind referred to in this 

Article were held governed by the general clause 16 of Section 
1 of that Act under which the period of limitation was six 
years from the date the cause of action arose.’ 

2. The Act of 1871 for the first time introduced a specific Article 

corresponding to this Article, and the starting point was the 
date wiien the profits were received or ivhere the plaintiff had 

Act of 1871, Article 109 

Columns one and two, same as above. Column three was : — When the 
profits are received, or where the plaintiff has been dispossessed by a decree 
aiterwards set aside on appeal, the date of the decree of the Apjxfilatc Court. 

Act of 1859 

No corresponding provision. 

Article 109 — Note 1 

1. (1864) 1 Suth W R 65 (66), Lalla Gohind Suhayc v. Monohur Misser, 

(1866) 6 Suth W R 78 (78), Balum Bhuti v. Bhoohan Ball. 

(1867) 7 Suth W R 173 (173), Muneeram v. Srecviuthy Turungo. 

(1864) 1 Suth W R 83 (84), Baboo Ram Surun Singh v. Baboo Gooroo Dayal 
Singh. 

(1870) 14 Suth W R 82 (82), Luckhee Kant Doss v. Been Dayal Doss. (In a 
suit for mesne profits, where a p)arty is dispossessed of immovable 
property, the cause of action accrues on the date on which the plain- 
tiff would, but for the fact of dispossession, have received such mesne 
profits.) 

(1865) 3 Suth W R 13 (13), Baboo I ssureenuml v. Parbutty. 

(1865) 3 Suth W R 38 (38), Maharaj Koer Ramaput Singh v. J. Furlong. 
(The cause of action for mesne profits is the date on which they 
become annually due.) 

(1866) 6 Suth W R 113(114), Fuzul Mahomed Mundulv . Raj Goornarec Debee. 

(1874) 22 Suth W R 126 (127), Thakoor Das Roy v. Nobin Kristo Ghose. 

(1869) 12 Suth W R 5 (6) : 3 Beng L R Ap^p 81, Pratab Chandra Binwa v. 
Raiti Sioarna Mayi, 

(1865) 3 Suth W R 68 (69), Ekbal Ali Khan v. Kalee Pershad. (The date of 
dispossession is the date when the cause of action arises in suits for 
mesne profits.) 

(1870) 6 Beng LR App 61(61), Lakhi Kant Das Chotvdhury v . Ravi Dayal Das. 

(1868) 10 Suth W R 486 (486) : 2 Beng L R (s N) 16, Byjnath Pershad v. 
Badhoo Singh. 

(1872) 17 Suth W R 208 (208), Thakoor Das Acharjee Chukerbuty v. Shoshee 
Bhoosun Chatter jee. 

(1873) 19 Suth W R 87 (87), Chowdhry Waked Ali v. Jumaye. 

(1864) 1864 Suth W R (Special Number) 163 (164, 165) (F B), Unnoda 
Gohind Chowd-hry v. Ranee Surnomoye. 

(1881) 1881 All W N 71 (71), Durga Prasad v. Cheta, 


... See Note 2 
See Note 14, Pt. 1 
... Sec Note 2 
See Note 13, Pts. 4 & 5 


Article 109 
Note 1 
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Article 109 
Notes 
1— 2a 


the following conditions must be satisfied : 

(i) The property in respect of which profits are claimed should 
“belong” to the plaintiff. 

(ii) The profits should have been actually received by the 

defendant. 

(iii) Such receipt should have been torongful. 

The “profits” referred to in this Article is not identical with 
“mesne profits” which is defined in Section 2 sub-section 12 of the 
Civil Procedure Code, as meaning “those profits which the person 
in wro7iQful 'possession actually received or might with ordmary 
diligence have received therefrom” etc. 

This Article will apply to a suit for profits wrongfully received 
by the defendant even thougli he is not in lorongful possession ; but 
the suit is not for “mesne profits.”^ On the other hand, a suit for 
profits, which might ivith ordinary diligence have been received by 
the defendant in tvrongfnl possession is a suit for “mesne profits” 
but is not governed by this Article.^ 

A suit for profits actually wrongfully received by the defendant 
in tvrongful possession is a suit for “mesne profits” and will also be 
governed by this Article. It is in this sense that a suit for mesne 
profits may be said to be governed by this Article. 

2a, “Wrongfully received/' — In Holloivay v. Guneshtvar 
Singh^ it was held by the High Court of Calcutta that the words 


been dispossessed by a decree aftertaards set aside on appeal, 
the date of the decree of the Appellate Court. 

3. In Article 109 of the Act of 1877, the words “when he recovers 
possession” were substituted for the words “the date of the 
decree of the appellate Court” which occurred in the third 
column of Article 109 of the Act of 1871, 

4. The words “or where the plaintiff has been dispossessed by a 
decree afterwards set aside on appeal, when he recovers 
possession” have now been deleted. 

2. Scope of the Article. — In order that this Article may apply, 


Note 2 

1. (1924) AIR 1924 Lah 738 (741) : 79 Ind Cas 687, Bagho v. DwarJca Das. 

(Mesne profits can be claimed only against the person who is in actual 
possession.) 

(1921) AIR 1921 Pat 102 (102) : 61 Ind Cas 754 : 6 Pat L Jour 166, Damo^ 
dar Narain v. S. A, Miller. (Trespasser’s liability arises only from 
the date of his possession.) 

2. (1910) 8 Ind Cas 162 (163): 34 Mad 502, Eamasanii Eeddi v, Authi Lakshiini 

Ammal. 

Note 2a 

1. (1905) 3 Cal L Jour 182 (186). 
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“wrongfully received” must bo confined to cases where the posses- 
sion of the defendant against whom profits are claimed originated 
in a lorongful act. This view has been dissented from by that High 
Court itself in a later case,^ and by the other High Courts also,^ 
According to the High Court of Madras, the said words include 
receipt of profits under a claim or title that cannot be legally sub- 
stantiated. The absence of mala fides on the part of the defendant 
will not make the receipt any the less wrongful/'" The receipt of 
profits by an alienee from a Plindu widow after her death where the 
alienation is set aside/" or by a licencee after the expiry of the period 
of the licence, would he a wrongful receipt of the profits/ The receipt 
of profits by a trespasser would, of course, be wrongful/ 

\A'here an insolvent had, within twD years of his adjudication 
as insolvent, sold his property and the sale was set aside by the 
Insolvency Court as null and void, and subsequently the receiver 
sued for the profits received by the purchaser, it was hold by the 
High Court of Bombay^ that, in the event of the sale being set 
aside, the receipt of profits by the purchaser must be considered to 
have always been wrongful within the meaning of this Article. On 
the same principle, the receipt of the profits by the defendant while 
in possession under a decree or order of Court which is sub9G(3uently 
set aside on appeal or in a separate suit, would be wnongful within 
the meaning of this Article. See Note 8, infra. 

Where the defendant has received the profits rightfully , this 
Article has no application. A compromise between A and B provided 
that A would be entitled to all the rents and profits accruing in 
respect of the properties as from 20th July 1928. A kist of rent fell 
due on 29th September 1928 but B had collected it in advance even 
before 20th July 1928. A sued B for recovery of the rent collected. 
It was held that it could not be said that B's collection before 20th 
July 1928 was wrongful and that this Article did not therefore,.;^, 
apply.^^^ 

2. (1918) A 1 R 1918 Cal 380 (382) : 43 Irid Cas 781, Saraj Ilanjan Chowdhury 

V. Preni Chand Choivdhury. 

3. See the cases cited in Note 8 infra. 

4. (1915) A I R 1915 Mad 1133 (1134) : 28 Ind Cas 85, Ilangaiaamy Kavitndan 

V. Alagayammal. (Dissenting from 3 Cal L Jour 182.) 

5. (18G8) 10 Suth W R 488 (487) : 2 Beng L R (s N) 18, Byjnath Per shad v. 

Badhoo Singh. 

8. (1935) AIR 1935 Oudh 515 (517) : 157 Ind Gas 960 : 11 Luck 435, Bharat 

Singh v. Gur Per shad Singh. 

7. (1936) AIR 1938 Pat 362 (369) : 163 Ind Cas 525, Bengal North Western 

By. Co. Ltd. V. Janki Prashad. (Plaintiff being the Government, 

Article 149 was, however, applied.) 

8. (1931) AIR 1931 Pat 114 (128, 129) : 121 Ind Cas 337, Chattra ICnrnart 

Devi V. Mohan Bihravi Shah. 

9. (1938) AIR 1938 Bom 158 (159) ; 173 Ind Gas 806 ; I L R (1938) Bom 107, 

Dullabhbhai v. Gulahbhai. 

10. (1937) AIR 1937 Pat 237 (239) : 16 Pat 184 : 168 Ind Cas 502, Raw Ran- 

bijaya Prasad v. Ilarihar Prasad, 


jy^ticle 109 
Note 2a 
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3. Suits between co-owners for profits. — Where a co-sharer 
of property is excluded from enjoyment thereof by the other co- 
sharers, he can recover from them his share of the profits received 
by them.^ But in such cases neither condition (i) nor condition (iii), 
mentioned in Note 2 ante, can be said to exist. The first condition 
does not exist as the property does not belong to the plaintiff alone, 
but to both plaintiff* and his co-sharers. The third condition is nofc 
satisfied as the defendant’s receipts cannot be said to be “wrongful.” 
The wrong in such cases lies, not in receiving the profits, but in 
withholding the same from the defendant afterwards. The proper 
conception of a co-sharer’s claim for his share of profits is that it is 
one for compensation for wrongful exclusion. It has therefore been 
held in the undermentioned cases" that such suits are not governed 
by this Article hut fall under Article 120. This view is also in accord- 
ance with the decision of their Lordships of the Privy Council in 
Midnapore Z amind ari Go. v. Naresh Narain'- applying Article 120 
to such suits. The undermentioned cases, which hold the view that 
Article 62 applies to such suits, do not appear to be correct. 

It is, however, only to suits for profits, relating to the period 
during which the co-ownership lasts, that this Article will not 
apply. After an actual partition, the relationship of co-ownors 
ceases, and a suit for profits thereafter would he governed by this 
Article. But a mere decree for partition, so long as it is not executed 

Note 3 

1. (192.5) AIR 1925 Nag 240 (242) : 83 Tnd Gas 86, Mt. Bhagai v. Bheoscn. 
(1924) A I R 1924 P 0 144 (146) : 51 Cal 631 : 51 lud App 293 ; 80 Incl Gas 

827 (P C), Midiiaimr Zavtindary Co. Ltd. v. Naresh Narayan Loy. 
(1922) AIR 1922 Mad 150 (ISO. 157) ; 45 Mad G48 : 71 Ind Cas 177 (F B), 
Yerukola v. Yeruhola. 

2. (1995) A 1 R 19B5 Mad 731 (734) •. 15G Iiid Cas 640, SiddaUngana Gowd v. 

Tntmiagowda Bhimnna Ooivd. 

(1896) 23 Cal 799 (804), Itobert Watson d: Co. v. Bam Ciiand. 

(1925) AIR 1925 PC 93 (9.3) (P C), Midnapore Zamindary Co. Ltd. v. 

Kumar Naresh Narayan. (Read with AIR 1924 P C 144 (150).) 
(1933) AIR 1933 Rah 951 (952) ; 147 Ind Cas 909, Kidar Nath v. Shiv Dayal. 
(1937) AIR 1937 Pesh 28 (30) : 168 Ind Cas 41, Ayub Khah v. Akram. 
(1928) AIR 1928 Nag 65 (65) : 105 Ind Cas 777, Budhilal v. Mokham Chand. 
(192.3) AIR 1923 Nag 229 (229) : 72 Ind Cas 45, Bhagirathi Bai v. Kesho 
(rcinapatrao. 

(1916) 32 Ind Cas 102 (103) (Lah), Khadim Hussain Khan v. Murad. Bibi. 
(1881) 1881 All W N 71 (71), Durga Prasad v. Cheia. 

3. (1925) AIR 1925 P C 93 (93) (P C). 

4. (1887) 1887 All W N 91 (91), Daily Singh v. Tulshi Ram. 

(1921) AIR 1921 Cal 77 (78) : 66 lud Cas 876, Bhuhanesivar Bhattachar jee 
V. Dwarakeswar Bhattachar jee. (In this case Article 62 was not 
applied because the rent received by the co-sharer from the tenant was 
payable not in cash but in kind. But this distinction, it is submitted, 
is erroneous.) 

(1914) AIR 1914 All 294 (295) : 22 Ind Cas 816, Bhola Nath v. Ghure. 
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by actual division, will not put an end to the relationship of co- 
owners, and Article 120 would still apply to a suit for profits 
received subsequent to the decree.^ Where an alienation by a Hindu 
widow was set aside at the instance of reversioners after the death 
of the widow as to a certain portion of the property alienated, it 
was held in the case noted below^ that the receipt by the alienee of 
the profits of the whole property alienated was wrongful and not 
one as a co-owner, and that consequently this Article and not 
Article 120 applied. Where a Hindu father alienated certain pro- 
perties, but the alienation was set aside at the instance of the sons 
except as to the share of the father, it was held by the High Court 
of Madras^ that the alienee became a co-owner with the plain tiffs, 
that his receipt of profits was not wrongful and that a suit for 
profits against him was governed by Article 120 and not by 
Article 109. 

A co-owner X who is excluded from possession by another 
co-owner Y claiming the whole property exclusively as his, and who 
does not receive his share of the profits for over 12 years, would lose 
his right to the property, though his name is recorded as a eo-sharer 
in the Revenue Records.^ But where Y simply appropriates the 
[)rofits, without repudiating the title of X to a share, X can recover 
his share of the profits received within six years before suit, 
though he had not received the profits for ov^er 12 years.*' 

Co-heirs inheriting an estate are co-owners of the pr()])erty 
comprised in the estate, and a suit for profits by one against the 
other would be governed, as seen already, by Article 120.^" 

5. (1931) AIR 1931 Rang 150 (151) : 131 Ind Cas 511, Maung Po Nynn v, M a 
Saw Tin. 

(1871) 15 Suth W R P C 38 (41) : 7 P.eiig L R 113 (P C), Nilcomul Lahorcc 
V, Gonomonec Debea. 

[See aha (liU,2) 14 Ind Gas 801 (802) .(Low P*ur), SiibraiiianiiDh Chetti/ 
V. Mg Po Thct.] 

ti. (1935) AIR 1935 Oudh 515 (517) : 157 Ind Cas 900 ; 11 Luck 435, Bharat 
Singh v. Our PraOiad Singh. 

7. (1936) A 1 R 1936 IMiid 654 (655) : 162 Ind Gas 771, Siindararaja Pgengar v. 

Raghara Reddi. 

8. (1895) 17 All 423 (424) ; 1895 All W N 88, Muhammad Jf iissain v. Badri 

Prashad. 

(1881) 1881 All W N 107 (107), Ram v. Badri Prashad. 

9. (1910) 5 Ind Cas 559 (559) : 32 All 389, Bar Charan v. Binda. 

(1924) A I R 1924 Rang 155 (160) : 1 Rang 405 : 76 Ind Cas 855, Maang Po 
Km V. Maung Shwe By a. 

[See however (1912) 13 Ind Cas 791 (792) (Mad), Cherian Imbichi 
Beebi v. Syed Ali. (Art. 109 held to be applicable — It is sub- 
mitted, this decision is wrong.) 

(1916) AIR 1916 Mad 1122 (1123) : 38 Mad 1099 : 32 Ind Cas 1002, 
Mohideen Bee v. Meer Sahib. (Art. 109 applied to suit between 
Muhammadan sharers.)] 


Article 109 
Note 3 
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Article 109 Suits for mesne profits between members of joint Hindu 

Note i family. — In the case of a Hindu family, governed by Dayabhaga. 

law, the members take definite shares in the family property, and 
are simply tenants-in-common of the family x^roperty. If any member 
is excluded from enjoyment of the property, his suit against the 
others for his share of the lU’ofits will be governed by Article 120 
as in the case of ordinary co-owners. (See Note 3, ante.) 

In the case of a Hindu family governed by the Mitakshara law, 
the members would bo in the position of tenants-in-common after 
there is division in status, and tlie share of the members become 
defined, even though the xu‘operties have not been actually divided 
by metes and bounds. A claim by one of them for the profits of the 
undivided properties, against the members in possession thereof, will 
be governed by Article 120, and not by the present Article.^ But at 
the time of partition, i. e. division in status, if there was an agree- 
ment, express or even imxdiod, between the members that the rents 
and profits of the prox)ertiGS not actually divided should be received 
by the moml^ors left in possession thereof x^^nding final settlement 
by actual division, the agreement would create an agency and the 
suit for account of xu’ofits would then be governed by Article 89, and 
not by Article 120." 

But so long as the Mitakshara family remains joints no individual 
member can predicate at any given moment that he has a definite 
share in the family prox)crty^ and is consequently not entitled to 
any definite share of the income or profits of the family xu’operty.*^ 
The right of a coparcener excluded from any portion of the family 
property by another coparcener claiming it exclusively, is only to 
sue for x^artition, and not for a share of profits. He can only get a 
decree for joint possession, and not a decree for mesne x^i’ofifs.*' He 
may, however, in certain cases, as for example, where he is excluded 

Note 4 

1. (1922) A I R 1922 Mad 150 (156, 157) : 45 Mad G48 : 71 Ind Gas 177 (F E), 

Yemkola v. Yeriilcola. 

(1911) 12 lud Gas 704 (707) (Mad), Segu Chidambaramma v. Scgu Balayya- 

(Overruled by AIR 1922 Mad 150 (P B). 

[Sec also (190S) 30 Cal 738 (751, 752) ; 5 Bom L R 461 ; 80 Ind App 
139 ; 7 Cal W N 578 ; 8 Sar 489 (P 0), BalMshen Das v. Bam 
, Narain.} 

2. (1922) AIR 1922 Mad 150 (156, 157) : 45 Mad 648 ; 71 Ind Cas 177 (P B), 

Yeriilcola v. Yerukola. 

[But see (1901) 25 Mad 103 (106) : 11 Mad L Jour 428 (P B), Savari- 
mtithu V. Aithurusu Eowther. (Suit for profits is uot techni- 
cally a suit for account though account may have to be taken, 
to ascertain the amount due.)] 

3. (1866) 11 Moo Ind App 75 (89, 90) ; 8 Sutli W B 1 ; 1 Suther 657 : 2 Sar 218 

(P C), Appovier v. Rama Suhha Aiyan. 

4. (1899) 23 Bom 144 (145), Ganpat v. Annaji. 

5. (1922) AIR 1922 Oudh 55 (58) : 65 Ind Cas 345, Qokul Prasad v. Kailash 

Nath. 
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from enjoyment of the family property, be entitled to an account of Article lOS^ 
the profits received by the members in possession.^ Such a right is Notes 

not one for profits received wrongfully by the defendant within the ^ — 8 

meaning of this Article.^ 

5. Suits for profits by the cestui que trust against trustee 
de son tort. — A suit by a beneficiary under a trust against a 
trustee de son tort for the profits of the trust property received by 
him has been hold to be subject to the bar of liniitatif>n, as it is not 
covered by the language of Section 10 ante, which refers only tO' 
express trustees.^ (See Section 10, ante.) The question as to what 
Article applies to such a suit has been considered in the under- 
mentioned cases," and it has been held that it is governed only by 
Article 120 and not by the present Article. The reason is that a- 
]>er8on who x)ut himself forward as trustee cannot bo said to have 
received the profits “wrongfully,” within the meaning of the word in* 
this Article, and a trustee de son tort is therefore liable to account 
for the profits for six years prior to the date of suit. 

6. Suits between mortgagor and usufructuary mortgagee 
for profits. — A suit by a mortgagor after the mortgage has been 
satisfied to recover surxdus collections received by the mortgagee, is 
governed by Article 105 and not by this Article. The reason is that 
the mortgagee cannot in such a case be said to have received them, 
bvrongfully,’ within the meaning of this Article; and even if it cam 

(1927) AIR 1927 Oudh 220 (220) : 101 lad Gas 843, Udit Narain Singh v. 

Gur Prasad Singh. 

(1888) 16 Cal 397 (405, 413) : 16 Ind App 71 : 5 Sar 299 : 13 lad Jour 93 : 

R & J 106 (P C), Shankar Baksh v. llardeo Baksh. 

(>. See (1879) 2 Mad 128 (136, 137) : 7 Ind App 38 : 6 Cal L R 15‘3 : 4 Sar 81 : 3 
Slither 725 : 4 Ind Jur 138 : 3 Shome L R 175 (PC), Piaja Venkata 
Pao V. Court of Wards. 

(1882) 5 Mad 236 (238) : 9 Ind App 125 : 6 Ind Jur 383 : 4 Sar 345 
(PC), Appa Jiao v. Court of }Vards. 

(1894) 19 Bom 532 (537), Bhivrav v. Siiararn. 

(1888) 16 Cal 897 (413) : 16 Ind App 71 : 5 Sar 299 : 13 Lid Jur 93 : 

R (fe J 106 (PC), Shankar Baksh v. Jlardeo Baksh. 

(1887) 14 Cal 493 (508, 509) ; 14 Ind App 37 : 4 Sar 758 : 11 Ind Jur: 

232 : R & J 97 (P C), Pirthe Pal v, Jowahir Singh. 

7. See (1894) 4 Mad L Jour 263 (274) (Jour). 

Note 5 

1- (1921) AIR 1921 Mad 125 (125) : 44 Mad 277 : 61 Ind Gas 907, Rajah 
Bajeswara Dorai v. Ponnusainy Tevar. 

(1922) AIR 1922 Mad 57 (59) : 45 Mad 415 : 66 Ind Gas 80S, Krishnan 
Pattar v. Lakshmi. 

(1924) AIR 1924 All 884 (891) : 47 All 17 : 84 Ind Cas 631, Behan Ljal v. 

Shiv Narain. 

(1916) 32 Ind Cas 102 (103) : 1915 Pun Re No. 5 [Rev), Khadim Hussain 
Khan v. Mt. Murad Bibi. (Co-sharer held to be constructive trustee,)- 

(1922) AIR 1922 jMad 57 (59) : 45 Mad 415 : 66 Ind Cas 853, Krishnan- 
Pattar v. Lahshnii. 
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JiFiicIe 109 be considered ‘wrongful,’ Article 105 being a specific Article govern. 

Note 6 ing such cases, would apply to the suit.^ But where the suit by the 

mortgagor does not fall under Article 105, as for example, where 
before regaining possession of the mortgaged property his rights 
are put an end to, this Article will apply.^ 

Where the mortgage is void or invalid against the plaintiff, the 
possession of the property and receipt of profits by the mortgagee 
would he larongful within the mea7iing of this Article, Thus, where 
pro])erty is inalienable beyond the lifetime of the mortgagor, the 
mortgagee's possession would become wrongful against the heirs of 
the mortgagor on the date of his death, and a suit for profits by the 
heirs will be governed by this Article.'^ Similarly, where a mortgagor 
creates a usufructuary mortgage x^ending suit on a i)rior simide 
mortgage, the usufructuary mortgage being pendente lite cannot 
stand against the xmrehaser in execution of the simx)le mortgage 
decree, and therefore a suit by the purchaser for the i)rofits received 
by the usufructuary mortgagee wliile in possession is governed by 
tliis Article.^ Again, where a usufructuary mortgage is annulled 
under the Insolvency Acts, the effect of the annulment is to make 
the mortgage void ah i^iitio, and render the mortgagee’s x^ossession 
‘wu’ongfur from the beginning. A suit, therefore, by the Official 
Assignee for the x>i'ofits received by the mortgagee while in x^osses- 
sion, would be governed by Article 109, the starting point being 
the date of the receixit of the x>i'of]ts, and not the date on which 
tlie mortgage was annulled by the Insolvency Court ^ 

On the other hand, a suit by the usufructuary mortgagee who 
iias l.)een disx>ossessed liy the mortgagor for the iirofits received by 


Note 6 

1.(1917) A I K 1917 Oudh 200 (202) : 20 Oudh Oas 25 ; 38 Ind Gas GIO, 
Bikramajit Singh v, Eaj Baghubar Singh . 

(1910)8 Ind Gas 089 (091) ; 33 All 244, Mohammad Baiyaz Ali Khan v, 
Kalin Singh. 

(1921) AIR 1921 All 71 (73) : 60 Ind Cas 760 : 43 All 424, Ahinad Beg v. 
Dharani Bai. 

(1901) 4 Oudh Oas 355 (300, 301), Salik Bam v. Ashik Hussain. 

[See also (1875) 23 Suth W R 99 (102) ; 14 Bong L R 386 ; 2 Ind App 
48 ; 3 Sar 419 : 3 Suther 61 (P C), Jnggernaih Sahoo 
V. Syed Shah Mahomed Hossein."[ 

“2. (1899) 1 Born L R 858 (859), Venkatesh v. Pandururig . 

3. (1925) A I R 1025 Born 325 (326) : 49 Bom 583 : 87 Ind Cas 723, Sundrabai 

Vithal V. Lax man Bamachandra . 

4. (1922) A I K 1922 Cal 235 (230) : 00 Ind Cas 879, Nagendra Nath Pal v. 

Sar at Karnini Dasi, 

(1920) AIR 1920 Cal 65 (73) ; 89 Iiid Cas 1000, Sin, Sarat Karnini Dasi v. 
Nage7ulra Nath Pal. 

■5. (193C) A I B 1936 Ma.d 778 (779) : 59 Mad 1020 ; 164 Ind Cas 660 (F B), 
Muthusainy Chetty v. Official Assignee, Madras. 
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the latter, will be governed by this Article, as the mortgagor’s posses- 
sion is wrongful as against the mortgagee/’ In the undermentioned 
eases, ^ however, it was held that the possession of the mortgagor 
was not wrongful, but the wrong amounted only to a breacli of 
contract, and that the mortgagee’s suit was really one for damages 
for breach of contract governed by Article 116 (under which the 
profits can be recovered for six years, as damages). Where the 
mortgagee was dis])Ossessed by a person to whom the mortgagor 
had sold the mortgaged property, the mortgagee’s suit for profits 
was held not to be one for damages for ‘breach of contract,’ but 
to be one governed by this Article.^ 

7. Suits between lessor and lessee. — Where a lessee is dis- 
possessed by the lessor, it has been held that a suit by the lessee for 
))rofits received by the lessor will be governed by this x\rticle.^ It 
lias also been held that whore the lessee fails to obtain possession, 
his suit for i)rofits will be one for damages for breach of contract, 
and that if the lease deed is registered, the suit will })o governed 
hy Article 116.“ 

8. Dispossession of plaintiff under decree or order subse- 
quently set aside — Suit for profits. — Whore the plaintiff is 
dispossessed by the defendant under a decree of Court and the same 
is subsequently set aside, the possession of the defendant pending 
tlie appeal must bo considered to be wrongful and tlie receipt of 
profits by him, a wrongful receipt.’ A suit for profits in cases wliero 

C>. (1917) AIR 1917 All 294 (295) : 99 All 200 ; 99 Ind Gas 009, Ram Sarup v. 
liar pal. 

(1900) 2 l)om L R 201 (202), Govindrav v. Jirvanji. 

7. (1915) A 1 R 1915 All 999 (399) ; 91 Lid Gas 804 (804), Nrrhhai Sinhn v. 

Ttdsi Ram. 

(1917) A I R 1917 All 921 (323) : 34 liid Gas 179, Harpal v. Ram Sariip. 
(Art;. 02 road with Art. 110 applied — Deeisioii not approved on appeal 
in AIR 1917 All 294 (295).) 

8. (1990) A I R 1930 Rang 80 (81) : 101 Ind Gas 401, Ala Pwa Them v. Ma Mc 

Tha. 

Note 7 

1. (1924) A I R 1924 Mad 224 (225) : 70 Ind Gas 70, Shamsgoya Rowtlier v, 
Omandu Pillai. 

■G (mi) A I R 1917 Mad 987 (9S7) : 92 Ind Gas 245, llymond Sebastian Lobo 
V. Devn Shetty. 

Note 8 

h (1915) AIR 1915 Mad 1133 (1134) : 28 Ind Gas 85, Rangasamy Kavvndan 
V . A lagayam mal . 

(1901) 25 Mad 103 (104) : 11 Mad L Jour 428 (F B). Savurimnihu v. TJnthu- 
rusu Roiother. 

(1B06) 5 Suth W R 125 (126) : 2 Moo Ind App 72 (P C), Joy Kzirun Lai v. 
Ranee Asmudh Kooer. (Defendant held liable for mesne profits which 
can only 1 )g if the possession is wrongful.) 

(1870) 2 N W P H C B 290 (294), Mashook Ali v. Jotcala Buk!:h. 

[Bui Me (1905) 3 Cal L Jour 182 (186), F.H. Halloway v. Gttnesliwar 
Singh. (This has been dissented from in A I R 1918 Cal 360.)] 
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Article 109 such a suit lies would bo governed by this Article*^ 

Before the Civil Procedure Code of 1908 was enacted, a plaintiff 
who had been dispossessed under a decree which was subsequently 
set aside in appeal, could sue for the i)rofits received by the defen- 
dant during the period of his possession, and the third column of the 
Article in the Acts of 1871 and 1877 provided a special starting 
point of limitation in such cases — under the Act of 1871, the date 
of the appellate decree, and under the Act of 1877, the date when 
the plaintiff* recovered possession. Under the present Civil Procedure 
Code, Section 144, the jdaintiff’s suit in such cases is barred. He can 
only apply for restitution with mesne profits. The third column of 
the x'^resent Article 109 of this Act has accordingly retained only the 
words “when the x)rofits were received” omitting the rest as being 
now' unnecessary.'^ But there are still cases where the plaintiff* may 
he disxjossessed under an order of the Court which is subsequently 
set aside, and a suit for mesne profits would not be barred. To such 
cases this Article w^ould clearly ai)ply.^' It has been observed, how- 
ever, in the undermentioned cases, that x^ossession obtained by 
virtue of an order of the Court is not “wrongful possession” and 
consequently this Article would not axqdy to such suits. This view 
has, liowever, not been followed^’ and is, it is submitted, not correct. 

Where the dispossession was not under a decree or order of 
Court but anterior to it, the possession will, of course, be wrongful 
within the meaning of this Article. A \vas dispossessed by il, and 
sued B to recover x>ossession and obtained a decree for x^ossession. 

2. (1915) A I K 1915 Mad 1138 (1134) : 28 Ind Gas 85, Rangasaniy Kavundan 

V. Ala gay animal. 

3. (1915) AIR 1015 Mad 1133 (1134) : 28 lud Gas 85, Eangasamy Kavundan 

V. Alagayammal. 

4. (1935) AIR 1935 Mad 731 (733) ; 156 lad Gas 040, Siddalingana Goivd v. 

Bhiniana Goivd. (Obstruction to auction-purchaser taking possession 
removed by order of Court and possession delivered — Suit by obstructor 
successful — Possession of purchaser pending suit is wrongful.) 

(1918) AIR 1918 Cal 3G0 (362) : 43 Ind Gas 781, Saraj Ilanjan Choivdhury 
V. Premchand Choivdhury. (Article 109 of Limitation Act (15 of 1877) 
is applicable to a suit for mesne profits where the possession of the 
property in suit, viz., a patni taluk, was obtained by the defendant, 
under a sale held under Regulation 8 of 1819, which was subsequently 
set aside.) 

(1909) 1 Ind Gas 157 (158) : 35 Cal 996, Peary Mohun v. Khelaram Sarhar. 
(Do.) 

5. (1921) A I K 1921 Nag 112 (113) : 54 Ind Gas 664 : 17 Nag L R 62, Mi. 

Piadha v. Mt. Sakhu. 

(1891) 19 Gal 267 (271), Dlnmput Singh v. Sarasivati Misraw. 

[See also (1900) 4 Oudh Gas 355 (360), Salik Ram v. Ashik Hussain.] 

6. (1915) AIR 1915 Mad 1133 (1134) : 28 Ind Gas 85, Eangasamy Kavundan 

V. Alagayammal. 

(1918) AIR 1918 Cal 360 (361) : 43 Ind Gas 781, Saraj Banjan Chowdhury 
V, Premchand Chowdhury, 

(1909) 1 Iiid Gas 157 (158) : 35 Cal 996, Peary Mohun v. Khelaram Sarkar. 
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The decree was reversed on appeal and the appellate decree was 
confirmed in second appeal. On appeal to the Privy Council, the 
original decree was restored. A then filed a suit for recover 5 ' of the 
profits for the whole period of his dispossession. Their Lordships of 
the Privy Council held that as A was not dispossessed tinder the 
decree, the defendant’s possession was “wrongful” and consequently 
lie could recover lUDfits received only within three years prior to 
the suit.^ 

9. Suit by minor for profits. — Where a minor is dispossessed 
of his properties during his minority, ho can, within three years 
after attaining majority, sue for recovery of profits received by the 
defendant not only within three years prior to the suit, but for the 
whole period of his minority. The reason is that there is a fresh 
cause of action each time the profits are received and as the plaintiff 
was under a disability with respect to oacli of such causes of action, 
ho is entitled to the benefit of Section 6 of the Act. But, if tlie suit 
is laid more than three years after he attains majority, his claim 
will, under this Article, be limited to profits received by the defen- 
dant within three years ])efore suit.^ Where the shebait of a Hindu 
math was dispossessed of the math property during his minority 
and he sued for i303session and mesne profits within three years of 
his attaining majority, it was held by their Lordships of the Privy 
Council that he was entitled to recover })ossession with mesne 
profits;'^ their Lordships, however, disallowed the claim for mesne 
profits beyond three years of the suit. It is not clear from the facts 
reported on what grounds the claim for profits beyond three years 
of the suit was disallowed. 

Where a minor who is dispossessed of proi)erty during his 
minority is one of several persons entitled to sue for mesne profits, 
and a discharge can bo given without the concurrence of such minor, 


7. (1884) 10 Cal 785 (791) : 11 Ind App 88 : 4 Sar 551 : 8 Ind Jiir 335 : R A J 
80 (P C), Kislinajiand v. Ktimuar Pratab Narain Singh. 

Note 9 

1. (1894) 1894 All V^ N 49 (49), Parag Earn v, Jawahir Lai. 

(1907) 6 Cal L Jour 383 (391), llarihar Pershad v. Bholi Pershad. 

(1867) 7 Suth W R 161 (162), Earn Clninder Roy v. Urnbilca Dossia. 

(1900) 33 Cal 23 (28) : 32 Ind App 181 : 2 Cal L Jour 238 : 15 Mad L Jour 
320 : 7 Bom L R 904 : 10 Cal W N 1 : 2 All L Jour 810 (P C), 
Basanta Kumari Dehi v. Kamikshya Kuniari Debi, (A during her 
minority inherited her mother’.s stridhan i)roi)erty but A' got the 
same registered in his own name in the Revenue Records by a false 
representation and wasinpo.ssession — After attaining majority, A sued 
for possession, and mesne profits were awarded from the date of 
dispossession.) 

2. See (1866) 5 Suth W R 219 (220), Luclimun Singh v. Mt. Bihee Miriam. 

3. (1904) 32 Cal 129 (142) ; 31 Ind App 203 : 6 Bom L R V65 : 1 All L Jour 

585 : 8 Cal W N 809 : 8 Sar 698 (P C). Jagadindra Nath Roy v. 
Hemanta Kumari Dehi, 
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Article 109 
Notes 
9—11 


time will, as provided in Section 8 ante, run against all including the 
minor. The minor cannot, therefore, on attaining majority, claim 
the benefit of Section 6 of the Act and his claim for mesne profits 
beyond three years of the suit would be barred.*^ 

It has been held in the undermentioned case*’ that an alienation 
by the guardian of a minor is only a voidable transaction, that the 
possession of the alienee is not wTongful and that the alienee is 
therefore not liable for mesne i^rofits until repudiation by the minor 
by suit. Where therefore the minor, after attaining majority, sued 
to recover possession of the property with mesne profits, it was held 
that he can recover mesne profits only from the date of suit. 

10. Claim for mesne profits in suits for possession. —The 

claim for mesne jji’ofits, in suits for recovery of possession, will be 
limited by this x\rticle to the profits actually received within three 
years before the suit.^ If the plaint did not ask for mesne profits in 
the first instance, and is subsequently amended by a prayer to that 
effect, all the profits which had become barred on the date of the 
amendment, even though within three years before the date of 
the plaint, will be equally barred." 

Where the plaintiff asks for x>i’ofits pendente lite, and also future 
mesne profits from the date of the decree up to delivery of possession, 
but the Court does not grant the same, a subsequent suit for those 
profits is not barred on ground of ixs judicata^ and will be governed 
by this Article.*' 

H. Applications for ascertainment of mesne profits. — 

Where a decree awards mesne profits, and the plaintiff applies for 
ascertainment of such profits, the application is not a suit but only 
a proceeding in the suit, and this Article will not apply to such an 
ajiplication. Consequently, the claim will not be limited to the 

4. (1909) 1 Ind Gas 070 (677) (Cal), Banwari Lai v. Sheo Sanlcar Misser, 
fj. (1926) AIR 1926 Mad 46 (48, 49) ; 88 Ind Gas 967, Divachila Iyengar v. 
Baghupathi V enkatachariar , 

Note 10 

1. (1919) A I R 1919 Gal 167 (167) : 53 Ind Gas 124, Jogcsh Chandra Roy v. 

Secretary of State. 

2. (1931) A I R 1931 Nag 74 (79) : 131 Ind Gas 417 : 27 Nag L R 291, Bhimrao 

V. Mt. Gangabai. 

3. (1867) 6 Suth W R 78 (78), Baluni BJmti v. Bhoohun hall. 

(1868) 10 Suth W R 486 (486) : 2 Beng L R (s n) 16, Byjnath Pershad v. 
Badhoo Singh, 

(1869) 12 Suth W R 5 (6) : 3 Beng L R App 81, Pratah Cha^idra v. Rani 
Sicarna Maiji. 

(1862-64) 1862-64 Suth W R (Special Number) 163 (165) (F B), Vnnoda 
Gobind Choiodhry v. Ranee Surnovioye, 

(1928) AIR 1928 Nag 65 (65) : 105 Ind Gas 777, Budhilal v, MoJeham 
Chand. 

4. (1927) AIR 1927 All 446 (451) : 49 All 565 : 102 Ind Gas 96, Ram Charan 

Sahu V. Goga, 

(1932) AIK 1932 All 45 (46) : 135 Ind Cas 254, Parsotam Bam v. Mangat 
Ram, 

(1903) 32 Cal 118 (122), G, S. Hays v. Padmanand Singh, 
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received within three years before the date of the application, 
but will extend to three years before the date of snit.^ The period of 
limitation for the application will commence to run only from the 
(late of the final decree, and all the profits from three years prior to 
tlie suit up to the date of the final decree can be recovered.^ In Bhitp 
Indar Bahadur Singh v. Bijai Bahadur Singh, ^ a decree for 
possession and future mesne profits for three years from the date of 
the decree was passed by the trial Court, and the suit was dismissed 
|)y the High Court ; but the Privy Council restored the trial Court’s- 
decree. On the application of the decree-holder for the ascertain- 
uient of the mesne profits from the date of the trial Court’s decree 
onwards for a period of nine years, it was contended that he could not 
recover more than three years’ profits from the date of the trial Court 
decree. Their Lordships of the Judicial Committee negatived the 
contention, and held that, as the application was witliin tliree years of 
the decision of the Privy Council restoring the trial Court’s decree, 
be can recover the future mesne profits for the whole period and 
that the three years’ period in the trial Court’s decree should be 
uDclcrstood as referring to the date of the order of the Privy Council. 

Under Order 20 Eule 12 of the Code of Civil Procedure, a Court 
cannot pass a decree for future mesne profits (i. e. from the date of 
suit) for more than three years from the date of the decree. 

^Yhero therefore the decree grants future mesne profits, but is 
silent as to the period for which it can be claimed, the decree-holder 
is entitled to mesne profits only for three years from the date of the 
decree, even if the delivery of possession is made after three years.'* 
In such a case the applicant should be referred to a fresh suit for 
the ])rofits after three years, and such a suit will then be governed 
by this Article, 

But where the applicant for mesne profits is wrongly referred to 
a fresh suit, on the ground that the profits claimed were beyond the 
])ecuniary jurisdiction of the Court jmssing the decree for possession, 
any fresh suit for the same will be treated as a continuation of the 
first suit, and Article 109 will not apply to such a claim. 

Note 11 

1 (1021) AIR 1921 Pat 430 (431) : 08 Incl Gas 903, Suraj Prasad Panday v. 
Somra Mahto. 

L (1922) AIR 1922 Ouclh 197 (198) : 68 Ind Gas 890 : 25 Oudh Gas 132, Kuber 
Singh v. Mi. Raj Kunwar. 

'■ (1901) 23 All 152 (158, 159) : 27 Ind .\pp 209 : 2 Bom L R 978 : 5 Gal W N 
52 : 10 Mad L Jour 290 : 7 Sar 788 (P C). 

also (1903) 30 Gal 660 (665) : 7 Gal W N 486 (F B), Badha Nath 
Singh v. Chandi Charan Singh.] 

4 (1900) 24 Bom 149 (153) : 1 Bom L R 638, Vitamram v. Kishordas, 

(1915) AIR 1915 Mad 226 (226) : 24 Ind Gas 484, Venkata Kumara Mahi- 
pathi Surya Bow v. Subhayamma Rao Bahadur Garu. 

(1925) AIR 1925 Cal 1076 (1083) : 53 Cal 14 : 89 Ind Gas 726 (F B), Didya^ 
dhar Baohar v. Manindra Nath Das, (Walmsley, J., Dissenting.) 

(1921) AIR 1921 Pat 430 (431) : 68 Ind Cas 903, Suraj Brasad v. Somra 
Mahto, 
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12, Applications for profits in insolYoncy proceedings. — An 

application under Section 7 of the Presidency Towns Insolvency Act, 
1909, has been held to be equivalent to a “suit” within the meaning 
of the Limitation Act. Where, therefore, a mortgage by the insolvent 
was annulled by the Insolvency Court and the Official Assignee 
applied under Section 7 of the said Act for recovery of rents and 
profits from the mortgagee, it was held that he could not recover 
such profits for more than three years immediately preceding the 
application.^ 

13. ‘^Profits.*’ — The word “profits” means the advantages 
which land yields in the shape of rent, issues or other emoluments/'- 
It must bo an excess of returns over outlay. ^1^ Where the land has 
yielded produce or fruits, the “profits” will mean the actual price 
thereof loss the costs of collection and the other expenses.^ Where 
the property is burdened with certain payments, they must also be 
deducted before the xu'ofits are ascertained.^ The term will include 
■the value of trees cut down wrongfully by the x)erson in possession;^ 
But a suit for lu’ofits should bo distinguished from a suit for damages 
to personal lu’oporty, to whicli Article 48 or Article 49 will apply. 
Thus, a suit for compensation for loss caused by the defendant’s 
obstructing the right of fishery of the idaintilf, is really a suit 
for mesne profits and not one for damages for injury to personal 
.property.^ But, suits for damages for trespass upon immovable 
property, governed by Article 39, will not be suits for i)rofits; this 
distinction is important, because while the former will bo within 
the cognizance of a Small Cause Court, the latter is not.'^ 

Bents or t)ayment in money received by a trespasser from the 
'tenant will be included in the term “profits”.^' Rents received by one 

Note 12 

1. (1930) AIR 1936 Mad 778 (779) : 59 Mad 1020 : 164 Ind Gas 660, Mutlm- 
saniy Chetty v. Official Assignee Madras, 

Note 13 

<la Wharton’s Law Lexicon, 
lb Concise Oxford Dictionary. 

1. (1921) AIR 1921 Pat 102 (103) : 61 Ind Gas 754, Damodar Narain Chow- 

dhury v. S. A, Miller. 

(1924) AIR 1924 Oudh 319 (320) : 78 Ind Gas 85,AdUya Prasad v. Chhotelal. 

2. (1872) 17 Suth W R 208 (209), Thakoor Dass Acharjee v. Shoshee Bhushan 

Chatter jee. (Expenses incurred for keeping up worship of idols of 
endowed property should be deducted.) 

3. (1901) 4 Oudh Gas 355 (362), Salih Ham v, Ashik Husain, 

-4. (1872) 17 Suth W R 360 (360), Shaikh Elahee Buksh v. Baboo Sheo Narain 
Singh. 

(1879) 4 Cal 625 (628), Surnonioyee v. Paitarri Sirkar. (Defendant while hi 
iiossession of lands bought in execution of a decree against plaintiff 
carrying away the crops standing on date of sale — Plaintiff’s suit for 
the recovery of the value thereof is not governed by Article 36 but only 
by Article 109.) 

[See also (1865) 4 Suth W R 76 (77), Raj Chunder Ghose v,Joy Kishen 
Mookcrjee,'\ 

•5. (1901) 25 Mad 103 (107) : 11 Mad L Jour 428 (F B), Savarimuthu v. 
r 2 isu€towthar. 

(1907) 11 Cal W N 862 (865), Agandh Mahto v. Khagah AliuUah* 
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co- 3 harer from the tenant will, in his hands, be “profits” of the pro- Article 109 
party, as regards the other co-sharers/ But where the defendant Notes 

himself is the tenant, and the tenancy is admitted by the landlord, 18 — 18 

the suit will not be for “profits ” but for arrears of rent, to which 
Article 110 will apply. ^ 

See also the undermentioned cases/^ 

14. “Immoveable property.*’— The term “immoveable property” 
is not defined in this Act. It has therefore to be taken in the sense 
in which it is defined by the General Clauses Act, 1897. Under that 
definition, “immoveable property” includes land, benefits to arise out 
of land, and things attached to the earth. The office of a village Joshi 
in the Bombay Presidency has been held to be immovable property 
according to the notions of Hindu law, and a suit for profits derived 
from wrongfully exercising such office, governed by Article 109 of the 
Act.^ 

15. “Belonging to the plaintiff.”— The words “belonging to” 
must bo construed as qualifying the words “immoveable property” 
and not as qualifying the word “profits.” The cases cited in Notes 3, 4, 

5 and G ante which hold that the present Article will not apply to 
cases where the property cannot be said to belong to the plaintiff, all 
hear out this construction. The decision in Qoviyid Rao v. Jiivanjiy^ 
whore the Bombay High Court construed the Article as referring to 
“profits belonging to the plaintiff,” does not seem to he correct. In 
that case, plaintiff was an usufructuary mortgagee, who had failed 
to get possession from the mortgagor. He sued for the j)rofits received 
by the mortgagor, and it was contended that Article 109 would 
not apply to the case, as the property could not be said to belong 
to the plaintiff. Their Lordships negatived the contention and held 
tliat Article 109 would apply, as the words “belonging to” refer to 

(1922) AIR 1922 Cal 235 (236) : 66 Ind Gas 879, Nagendranath Paid v. 

Sarat Kajnini Dasi. 

(1921) AIR 1921 Bom 37 (3S) : 64 Ind Gas 7, Dattatraya Keshao v. Laxrnan 
Ghimnaji, (Rent payable to watandar is “profit.”) 

(1923) AIR 1923 Bom 478 (479) : 77 Ind Gas 146, Dhondi Suhhane v, Secre- 
tary of State, (Rent assessed on wataii land is “profit.”) 

7. (1921) AIR 1921 Cal 77 (78) : 66 Ind Gas 876, Bhubaneswar Bhattacharjee 

V. Dwarkesivar Bhattacharjee. 

(1874) 22 Suth W R 255 (255), Juggat Ghunder Bhadoory v. Shib Ghunder 
Bhadoory. 

8. (1926) AIR 1926 Nag 212 (213) : 90ilnd Gas 279, Ganeshdas v. Hira Lai, 

9. (1926) AIR 1926 All 404 (405) : 92 Ind Gas 768, Lallu Singh v. Gur Narain, 

(1924) AIR 1924 All 481 (482, 491) ; 46 All 791 : 84 Ind Gas 158 (F B), Sheo 

Ohulam v. Salilc Bam. 

(1929) AIR 1929 All 689 (690) : 119 Ind Gas 93, Ishri Singh v. Tejhir Singh. 

Note. 14 

1. (1875) 1875 Bom B J 293, Damodar v. Martand. (Right to recover profits 
attached to the office of village Joshi.) 

Note 16 

h (1900) 2 Bom L R 201 (202). 

[See also (1917) AIR 1917 All 321 (323) : 34 Ind Gas 173, Harpal v. 

Bam Sarup, (Disapproved on appeal in A I R 1917 All 294.)] 

Lim. 96 
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profits and not to property. This reasoning is unnecessary, as the 
same result can be arrived at by construing the word “property*’ as 
meaning the right to present possession and enjoyment as diatin. 
guished from ultimate general ownership. Thus, the right of an 
usufructuary mortgagee to possession of the mortgaged property^ 
and the similar possessory right of a lessee,’^ have been held to be 
included in the term “property** in this Article. 

Though, as between joint owners of property the property can- 
not be said to belong to each within the meaning of this Article, it 
must be regarded as belonging to each of them within the meaning 
of this Article as against a trespasser. It has been hold that one co- 
owner alone can sue the trespasser for profits, and can recover the 
whole of the profits, without making the other co-owners parties.^ 
The word “plaintiff** will include any person from whom a plain- 
tiff derives the right to sue. (See Section 2 clause (8) a^ite.) Where 
A, the owner of property, which is in the wrongful possession of X, 
sells the property to B, in the absence of a contract to the contrary, 
under Section 55 clause 4 (a) of the Transfer of Property Act, A will 
be entitled to the rents and profits until the ownership jmsses to By 
and after the sale, B cannot recover the profits that accrued before 
the date of sale, from X; but even after sale, A will be entitled fco 
recover from X those profits.*'^ This Article will apply to such a suit 
by A^ after the sale to By as the property belonged to A. at the time 
when the i)rofits were received. Whore A first obtains a decree for 
possession against X, and then transfers his interest to B, B's suit 
for profits subsequent to the sale will not be barred, if the decree is 
alive on the date of suit, and B can recover under this Article the 
profits received within throe years before suit.^^ 

16. Starting point of limitation. — Time, under this Article, 
runs from the date when the profits are received}'^ The fact that 
the plaintiff could not have maintained the suit at the time of the 
receipt owing to existence of a decree against him, would not affect 
the starting ixhnt under this Article . A bought certain properties 

2. (1917) AIR 1917 All 294 (295) : 39 All 200 : 39 Ind Gas 663, Bam Sarup v. 

liar pal. 

3. (1924) AIR 1924 Mad 224 (225) : 76 Ind Gas 76, Shamsgoya Boivther v. 

Omayidu Pillai. 

4. (1927) AIR 1927 Nag 9 (10) : 97 Ind Gas 1028, Nago v. Multanmal. 

5. (1929) AIR 1929 Bom 51 (53) : 114 Ind Gas 262, Bhogilal Tarachand v. 

J ethalal Motilal. 

6. (1912) 14 Ind Gas 801 (802) (Low Bur), Suhramanian Chetty v. Mg. Bo TheU 

Note 16 

la (1881) 1881 All W N 13 (13), Lachma v. Jiwan Sahai, 

(1893) 21 Gal 157 (163) : 20 Ind App 155 : 6 Sar 374 : 17 Ind Jur 484 : R & ^ 
138 (P G), Mahomed Biasat AH v. Hasin Banu. 

(1897) 24 Gal 413 (415), Ahhas v. Fassihuddin. 

(1903) 32 Gal 118 (121), G. S. Hays v. Padmanand Singh. 

(1925) AIR 1925 All 52 (52) : 86 Ind Gas 398, Mahmyied Abbas AU Khan v. 
Gokul Chand, 

lb (1938) A I B 1988 Bom 158 (159) : 173 Ind Gas 806 : I L R (1938) Bom 107. 
Bullahhbhai Hansji v. Qulabbhai Morarji, 
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in execution of a mortgage decree on the 6th May 1913; but the 
sale was not confirmed till 28th January 1914, when the judgment- 
debtor’s application to have the sale set aside was rejected. In 
the meantime, between the decree and sale, the judgment-debtor 
executed some usufructuary mortgages in favour of the defendants 
and the mortgagees collected rents from tenants. .4, then, on 16th 
Se])tember 1916, filed the suit for recovery of the rents and profits 
which fell due after the date of the sale. The Calcutta High Court 
rejected the plaintiff’s contention that the cause of action for profits 
was suspended during the pendency of the petition to set aside the 
sale, and that the period must be deducted from the period under 
this Article, and held that the xdaintiff could have instituted the suit 
for j>rofits, even before confirmation, the certificate of the sale not 
being necessary for the institution of the suit for lU’ofits, the same 
being required only during the trial, that the Article must be strictly 
applied, and that the suit for profits received by the defendants 
beyond throe years before suit was barred.^ See also the undermen- 
tioned cases^ in support of the same view. 

In Divijeiidra Narain Hoy v, Jogesh Chandra it was, 

however, held that the starting point under the Article must be held 
to be postponed till the date when the plaintiff became entitled 
to sue where he became so entitled after the date of the receipt of 
profits. In that case certain lease deeds were executed in 1913 by 
the defendant to the jJaintilf*; but the defendant, having denied, the 
execution before the Kegistrar, the jJaintiff filed a suit for registra- 
tion, and the same was decreed in 1918, and registration ordered. 
Tlie plaintiff, within three years of the date of that decree, sued for 
l)rofits received by the defendant from the date of the lease-deed to 
the date of suit. It was held that the cause of action for the suit 
arose only on the registration of the document and that, therefore, 
the starting point under this Article must be i)osti)oned to that date. 
It is submitted that this view is not correct. For a full discussion of 
the (piestion, see Note 8 to Section 9, ante. 

The date of receipt of the profits in the case of crops will be the 
(late when the defendant actually cut and aj)propriated the crops. 

1- (1926) AIR 1926 Cal 65 (66, 73) : 89 Ind Cas 1000, Sarat Karnini Dasi v. 
Nagendra Nath Pal. 

2. (1933) AIR 1983 Lah 615 (617) : 146 Ind Cas m9,Basheshar Pass v. Diwa7i. 

(1935) AIR 1935 Mad 731 (733) : 156 Ind Gas 640, Siddalingana Goivd v. 
Bhimana Gowd. 

(1920) A I R 1920 Mad 1 (7) : 43 Mad 185 : 54 Ind Cas 66 (F B), Miithu 
Koralcki Chetty v. Maha^nad Madar Ammal, 

(1938) AIR 1938 Bom 158 (159) : 173 Ind Gas 806 : I L R (1938) Bom 107, 
Dullahhhhai Hansji v. Gulabbhai Morarji. 

[See also (1937) AIR 1937 All 481 (484, 485) : I L R (1937) All 628 : 
170 Ind Gas 657, IJbaid Ullah Khan v. Abdul Jalil Khan. 
(Limitation is not suspended once it has begun to run.) 

(1909) 1 Ind Gas 157 (158) : 35 Cal 996, Peary Mohun v. Khelaram 
Sarkar.] 

(1924) AIR 1924 Cal 600 (609) : 79 Ind Cas 620. 

(1914) AIR 1914 Nag 65 (66) ; 10 Nag L R 76 : 24 Ind Cas 866, Ganpalrao 
V. Jangia. 
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Where a tenant wrongfully sold the standing crops to a third 
person, the starting point for a suit for profits against such person 
is not the date of sale but the date when such person commenced 
cutting the crops and appropriating the same for himself.^ 

Where the defendant began to wrongfully receive the profits of 
certain property in 1916 and the plaintiff sued only for possession 
and, after obtaining a decree for possession against defendant in 
1929, sued him in 1932 for mesne profits from 1916 to 1929, it was 
held that the suit was barred, as time ran in respect of each receipt 
from the date thereof and as the last receipt was beyond three years 
of the date of suit.^ 

17. Application for restitution. — An apt^Ucation for restitn. 
tion is not governed by this Article which applies to suits. There is a 
difference of opinion as to whether Article 181 or Article 182 would 
apply to such applications. There is also a difference of opinion as to 
the period for which the profits can be granted in such applications. 
See Notes to Articles 181 and 182, mfra. 

Article 110 1 lO.* For j Three years. [When the arrears 

arrears of rent. become due. 

Synopsis 

1. Legislative history. 

2. Suit for rent. 

3. Rent received by one co>sharer — Suit for contribution 

by others. 

4. Tenancy by sufferance — Suit for rent. 

5. Suit for rent due under registered instrument. 

6. Arrears of rent charged over immovable property. 

7. Leases by usufructuary mortgagees — Rights of parties. 

8. Right to take credit for rent due, at the time of redemp* 

tion as incident to tenure. 

9. Suit for rent before it accrues due. 

10. Claim for rent against sureties for lessee. 

11. Starting point. 

12. Application of Section 19 to the Article. 

IS. Suit by minor, after attaining majority, for rent. 

14. Non-payment of rent by tenant for twelve years. 

Acts of 1877 and 1871 

Same as above. _ 

(1909) 3 Ind Gas 12 (15) (Cal), Mina Kumari Bibi v. Surendra Narain. 

5. (1924) A I E 1924 Nag 87 (88) ; 81 Ind Gas 651, Nathulalsa v. Shankerlal. 

G. (1937) A I B 1937 All 481 (484, 485) ; I L E (1937) All 628 : 170 Ind Gas 667, 
TJhaid Ullah Khan v. Abdul. Jalil Khan. 
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Other 

Article 116 and this Article 
Assignee of arrears of rent 
Damages for use and occupation ... 

— Examples of ... 

— What is not — Examples 
Special or local law prescribing special 


Topics 

... See Note 5 
... See Note 2 F-N (Ic) 
... See Note 2, Pt. Ic; Note 4, Pt. 1 
See Note 2, Pts. 3 to 10a 
See Note 2, Pts. 2a, 2b & 10b to 15 
eriod of limitation: See Note 5, Pts. 7,8; 

Note 13, Pt. 1 


Article 110 
Notes 
1^2 


1. Legislative history, — Under Act 14 of 1859, the period 
of limitation applicable to a suit for refit was three years under 
clause 8 of Section 1.^ A suit, not for rent, but for compensation for 
use and occupation of the land, was held to bo governed by the six 
years’ period under clause 16 of Section 1.‘^ 

The Article was introduced in its present form by x\ct 9 of 
1871, and has been re-enacted in the same form in the Act of 1877 
and in tho present Act. 

2. Suit for rent. — The Article applies to suits to recover 
arrears of rent, A right 4o recover rent necessarily involves the idea 
that the relationship between plaintiff and tho defendant is that of 
landlord and tenant}^ Where there is no such relationship, the 
suit cannot be one for rent}^ Thus, a suit for damages for use and 
occupation against a i)erson who does not stand in the relationship of 
a tenant to tiie plaintiff, is not a suit for rent and is not governed 
by this Article. 

Act of 1859, Section 1 clause 8. 

To all suits for the retits of any buildings or lands (other than 

summary suits before the Revenue Authorities under Regulation 5 of 1822, of the 
Madras Code) — the period of three years from the time the cause of action arose. 


Article 110 — Note 1 

1. (1874) 7 Mad H 0 R 242 (244), Lee Morris v. Chinnasartii Ayyan. 

(1874) 1874 Bom P J 114 (114), Mahadoo v. Shrtdhar. 

(1865) 2 Suth W R Act X Rul 21 (23. 25) : Beng L R Sup Vol. 101 (P B), 
John Poulsnn v. Modhoosoodun Paul Chowdhrij , 

2. (1872) 18 Suth W R 132 (139), Debnath Roy Choiodhry v. Gudadhur Dey, 
(1871) 16 Suth W R 287 (287), Mi, Kishenhiitty Misrain v. Roberts. 

Note 2 

la See (1880) 5 Cal L R 62 (64), Ram Runjun Chuckerbiitty v. Ram Lall 
Mukhopadhya. 

(1917) AIR 1917 Mad 901 (902) : 39 Mad 54 : 33 Ind Cas 705, Madar 
Sahib V. Kader Moideen Sahib, 

B) (1917) AIR 1917 Mad 901 (902) : 39 Mad 54 : 33 Ind Cas 705, Madar Sahib 
V. Kader Moideen Sahib. (Tenant holding over — No payment and 
acceptance of rent — No relationship of landlord and tenant.) 

Ic (1910) 6 Ind Cas 766 (769) (Mad), Chengiah v. Thimma Nayanim, (Per 
Munroe, J. — Article 115 would apply.) 

(1872) 18 Suth W R 132 (139), Debnath Roy Choiodhry v. Gudadhur Dey, 
(1871) 16 Suth W R 287 (287), Mi. Kishenhuity Misrain v. Roberts. (Lease 
in the name of X — Suit against Y who was the real owner of the 
lease— Suit is one for use and occupation.) 

(1901) 25 Bom 556 (562) : 3 Bom L R 135, Sadashiv v. Ramkrishna. (No 
relationship of landlord and tenant held to exist in this case between 
superior and inferior holders of land under Government — Suit by 
former against latter for the amounts due held not to bo for rent.) 
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Artioto 110 A relationship of landlord and tenant may and generally does 

Note 2 arise from express or implied contract between the parties.^ But 
it need not always arise by contract or agreement alone. It may 
arise by mere occupation of jiroperty."* 

Again, it is only the amount due by the tenant to the landlord 
under the contract of tenancy for the use of the land, that is called 
“rent.*' An amount not x)ayable to the landlord, but to a third person 
is not rent. Thus, where A the lessee contracts with B the lessor 
that he will pay a particular amount to Ji's superior holder and fails 
to pay it, a suit by B to recover such amount would be one not for 
rent but one for damages for use and occupation.^®’ 

Similarly, where there is an adjustment between the lessor and 
the lessee fixing a certain amount due for rent and the lessee under- 
takes to pay it to a superior proprietor of the lessor, the amount 
ceases from the time of the adjustment to be rent, and a suit to 
enforce the payment under the adjustment is one for breach of 
contract 

The following are further examples of “rent” within the moaning 
of this Article — 

i. The minimum royalty reserved by the landlord in the case of 
a mining lease, though the additional sum to be paid by the 
lessee on each ton of coal raised will be “commission” and 
not rent.^ 

(1903) 26 Mad 730 (733) : 13 Mad L Jour 248, Kasturi Gopala Ayyangar v. 
V, Ananfaram Thivari. (Inamdar of Government revenue is not 
landlord.) 

(1892) 16 Mad 305 (307), V'enhataragava v. District Board of Tanjore. 
(There is no relationship of landlord and tenant where a District 
Board in charge ’of niaintaining a chatram sued the owners of lands 
for customary dues pa 3 ’^al>le for the maintenance of the chatram.) 
(1896) 23 Cal 799 (804), Robert Watson d Co. v. Earn Chand Dutt. 

[But see (1900) 4 Cal W N 605 (606), Mohendra Nath Kalarnoree v. 
Koilash Chand/ra Dogra. (Assignee of arrears of rent only suing' 
the tenant — Article 110 held to apply — Submitted wrong—The 
assignee is not the landlord and the suit cannot bo considered 
to he for recove r}" of arrears of rent.)] 

1. See (1917) A 1 R 1917 Mad 901 (902) : .39 Mad 54 : 33 Ind Gas 705, Madar 

Sahib v. Kader Moideen Sahib. (Article 110 presupposes the 
exi.stence of a contract.) 

2. (1929) AIR 1929 Cal 90 (90) : 115 Ind Cas 518, Chiranjib Singh v. Mohen- 

dra Nath. 

(1909) 1 Ind Cas 312 (312) (Cal), Abdul Hakim Shaha v. Eajendra Narain. 

2a (1905) 33 Cal 140 (149) : 33 Ind App 80 : 3 Cal L Jour 7 : 10 Oal W N 201 : 

1 Mad L Tim 8 (P 0), Jotindra Mohun Tagore v. Jarao Kuviari. 
(1904) 32 Cal 169 (173) : 9 Cal W N 96, Hemendra Nath v. Kumar Nath 
Roy, 

(1884) 11 Cal 221 (225), Rutnessur Biswas v. Hurish Chunder. 

[See however (1911) 10 Ind Cas 406 (409, 410) (Cal), Banku Behan 
Sikdar v. Gopal Chandra.] 

2b (1916) AIR 1915 Cal 370 (371, 372) ; 19 Ind Cas 752 (753), Lachnti Missir 
V. Deoki Kuar. 

3. (1916) AIR 1916 P 0 182 (183) : 44 Cal 759 : 44 Ind App 65 : 39 Ind Cas 1S6 

(P 0), Tricomdas Gooverji Bhoja v. Sri Gopinath Jiu ThaTcur. 
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ii. Jodi and road cesses payable to the zamindar by the holder 
of a service inam under him subject to such payment.^ 

iii. Kattubadi cess payable by the holder of a Darmilla inam 

under the zamindar.^ 

iv. Customary dues payable to ground landlords under ivajib-uU 

arz, on the occasion of marriages.^ 

V. Cesses payable by a tenant to the j^roprietor under the Bengal 
Cess Act (9 of 1880)/ and the sums to be paid to the land- 
lord by the tenant for costs levied on the landlord under 
the Bengal Drainage Act (6 of 1880)/ 

vi. Share of produce to be given to the landlord/* 

vii. Assessment levied on vatan property (under the Bombay 
Hereditary Offices Act, 2 of 1874) on alienation by the 
vatandar without sanction of the Government/** 

viii. The amount jiayable by the defendant on settlement by 
auction of certain palmyra trees, for taking the juice from 
them for a season/**^*' 

The following are not ‘‘rents’* within the moaning of this Article — 
i. Amount due by way of contribution to one tenant from his 
co-tenants in resx>ect of the rent i:>aid by the former to the 
landlord/®^* 

(1908) 12 Cal W N 724 (72G), Bhola Nath Das v. Baja Durga Prosad Singh, 
(1913) 19 Ind Gas 865 (869) (Gal), Peary Lai Daw v* Madhoji Jiban. 

[See however (1924) AIR 1924 Pat 231 (232) : 81 Ind Gas 298 : 
2 Pat 749, C. J. Smith v. O fficial Trustee of Bengal. (In this 
case there was no minimum reserved as the whole was only 
commission.)] 

4. (1924) AIR 1924 Mad 73 (74) : 74 Ind Gas 968, Samhasadasiva Chinna 

Bayal Varti v. Bandar Maddulappa, 

5. (1936) AIR 1936 Mad 147 (148, 149) : 161 Ind Gas 336, Qourachandra Deo 

Garu V. Veyihatanarayanamurthx. 

6. (1927) AIR 1927 Lah 639 (640) : 103 Ind Gas 624, Bagga v. Mahomed 

Shah, 

7. (1926) AIR 1926 Cal 1069 (1069) : 95 Ind Gas 843, Satya Niranjan v. 

Ebrahim Mandal. 

(1929) AIR 1929 Pat 331 (332) : 8 Pat 358 : 118 Ind Gas 733, Bhuneswari 
Kuer V. Gopal Saran. 

(1893) 21 Cal 132 (133), Watson d’ Co. v. Sree Kristo BJmniick. 

(1895) 22 Cal 680 (684), Assanulla v. Tirthabasini. 

(1894) 21 Cal 722 (726), Nobin Chand v. Bansenath. 

8. (1904) 8 Gal W N 640 (641), Mon Mohini Daai v. Priya Nath Besali. 

(1906) 5 Cal L lour 19 (22) : 11 Cal W N 57, Naffer Chandra Maji v. 

Jyote Kumar Maker jee. 

9. (1932) AIR 1932 All 149 (150) : 54 All 89 : 134 Ind Gas 457, Indarjit 

Pratap v. Shewak Rai. 

(1874) 21 Suth W R 124 (125), Mohuni fumna Doss v. Gaivsee Meah. 

10. (1921) AIR 1921 Bom 37 (38) : 64 Ind Gas 7, Dattatraya Keshav v. 
Laxman Chimnaji. 

10a (1936) A I R 1936 Pat 403 (403) : 15 Pat 626 : 166 Ind Gas 484, Kameshivar 
Singh v. Mahabir Pasi. 

10b (1907) 10 Oudh Gas 108 (110), Mt. Kaniz Fizza Bibee v, Sheo Narain 
Misr. 
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ii. Amount due to the proprietors of a canal, as water hire from 
the owner of land watered by that canal, according to the 
terms agreed between thorn. 

iii. Customary merais, payable by owners of certain lands to the 

maintenance of a chatrarn}'^ 

iv. Assessment on inam lands payable to the inamdar.^*^ 

V. The fee charged by a municipality under the x>ro visions of a 
statute, for permission to use municix)al land for temporary 
jrurposes.^'* 

vi. Amount due by one co-owner to another by way of contribu- 
tion in resxrect of rents collected by the former from the 
tenants. 

3. Rent received by one oo-sharer — Suit for contribution 
by others. — Where rents are received by one co-sharer of x)rox) 0 rty 
from the tenant, they will cease to be “rents” in his hands, so far as 
the other co-sharers are concerned, but will be profits received by 
him for the use of all the sharers. A suit, therefore, by one co-sharer 
against another for recovering his share of the rents received by 
another will not be governed by this Article. The cause of action 
for such a suit arises only on the date the rents were received by the 
defendant, without reference to the fact as to when the arrears of 
rent became due. Thus, where a lamhardar has received rent from 
a tenant, a co-sharer may claim contribution thereof within three 
years of such receii^t, though the rent received by the lamhardar 
related to a period beyond three years of the suit.^ 

Similarly, arrears of rent realized from the tenant by a person 
who is not entitled to it will bo simxdy money had and received by 
him for tho use of the person entitled to it, and they can be recovered 
within throe years of such receipt under Article 62. In Mahabir 

11. (1883) 1883 Pun Re No. 171 page 533, Ala v. Sodhi Inder Singh. 

12. (1892) 16 Mad 305 (306), Venkataragava v. District Board of Tanjore. 

13. (1901) 25 Born 556 (562) : 3 Bom L R 135, Sadashiv v. Ramakrishna. 

(1903) 26 Mad 730 (733) : 13 Mad L Jour 248, Kasturi Gopala Ayyangar v. 

Anantaram Thivari. 

(1904) 6 Bom L R 423 (427), Antaji v. Kashinath. 

(1916) AIR 1916 Bom 143 (144) : 38 Ind Gas 54 : 41 Bom 169, Ganesh 
Vinayak v. Sitahai Narayan. 

(1931) AIR 1931 Oudh 32 (32) * 130 Ind Gas 65 : 6 Luck 395, Nilkantha v. 
Suraj Prasad. 

14. (1936) AIR 1936 Sind 184 (184) : 30 Sind L R 146 : 165 Ind Gas 869, 

jWasand Motirarn v. Shikar pur Municipality. 

15. (1921) AIR 1921 Gal 77 (78) : 66 Ind Gas 876, Bhubaneswar Bhattacharjee 

V. Divarakeswar Bhattacharjee. 

(1871) 16 Suth W R 1 (2) : 8 Beng L R 93 (P C), Ranee Khujooroonnissa v. 
Syud Ahmed Rezah. 

Note 3 

1. (1921) A I B 1921 All 814 (816) : 43 All 29 ; 60 Ind Cas 643, Chhabraji 
K unwar v. Gang a Singh. 

(1924) AIR 1924 All 481 (491) : 84 Ind Oas 168 : 46 All 791 (P B), Sheo 
Ohulam y. Salik Ram. 

(1922) AIR 1922 All 348 (349) : 64 Ind Cas 988, 'NaziruMin v. Aehch 
Begarn. (Submitted incorrect.) 
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Prasad v. Mt. Parsandi,^ the defendant had brought a suit for 
arrears of rent from the tenant, which rent was in law only payable 
to the plaintiff; the defendant owing to his minority was able to 
realize the arrears of rent for a longer period than the plaintiff could 
have, and further on the date of the defendant’s suit for arrears, 
the i^laintiff’s claim against the tenant had become barred under this 
Article. The Court nevertheless held that the plaintiff could recover 
all the arrears received by the defendant, as his cause of action 
only arose on the date of defendant’s receipt. The liability of the 
lambardar to the co-sharer for rents not collected by him owing to 
his negligence is again not a claim for arrears of rent.*^ 

4. Tenancy by sufferance — Suit for rent. — Section 116 of 
the Transfer of Property Act x^rovides as follows: — 

“ If a lessee or under-lessee of property remains in possession 
thereof after the determination of the lease granted to the lessee, 
and the lessor or his legal representative accepts rent from the 
lessee or under-lessee, or otherwise assents to his continuing in 
possession, the lease is, in the absence of an agreement to the 
contrary, renewed from year to year, or from month to month, 
according to the x)urpose for which the x^roperty is leased as 
specified in Section 106.” 

The princixdo enunciated in that Section is of general applica- 
bility to all leases, whether governed by the Transfer of Property 
Act or not. It follows that the mere fact of the tenant holding 
over after the expiry of the term of the lease does not continue the 
relationsiiip of landlord and tenant between the parties. A claim by 
the lessor against the tenant holding over would in such a case not 
be one for rent but merely one for damages for use and occux)ation 
a suit for which is not governed by this Article.^ But where the 
X)03se3sion of the tenant after the expiry of the lease is assented to 
by the landlord by accei)tanco of rent or otherwise, the relationship 
between them is, by law, that of a landlord and tenant, and a suit 
by the former against the latter will be one for rent within the 
meaning of this Article.^ 

8. Suit for rent due under registered instrument. — Before 
the decision of the Privy Council in Tricomdas Cooverji v. Sri 

2. (1923) AIR 1923 All 532 (534) : 45 All 410 : 74 Ind Cas 939. 

3. (1928) AIR 1928 All 782 (763) : 116 Ind Cas 746, Mt. Bali Koer v. 

Khamani Bam. 

(1922) AIR 1922 Oudh 149 (150) : 25 Oudh Oas 49 : 65 Ind Gas 739, Suraj 

Prasad v. Dehi Dayal. 

(1924) AIR 1924 All 613 (614) : 77 Ind Gas 1032, Kunj Bahari Lai v. 

Abdul liadi, 

(1926) AIR 1926 All 436 (436) : 94 Itid Cas 389, Chaturi Lai v. Lalchmi- 

chand. 

Note 4 

1. (1917) AIR 1917 Mad 901 (902) : 39 Mad 34 : 33 lad Cas 705, Madar Sahib 

V. Kader Moideen Sahib. 

2. (1934) AIR 1934 Mad 458 (461) : 58 Mad 75 : 155 Ind Cas 838, Gnana- 

desikam Pillaiv. Antony Benathu Boopalarayar. 
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Aptlole liO Gopinath Jiu,^ in the year 1916, there was a difference of opinion 
Note 8 as fco whether a suit for rent due under a registered instrument 
was governed by Article 116 or by this Article,^ The decision in 
Tricomdas s case has now set the matter at rest.^^ Lord Sumner 
after tracing the history of the provision in this Article observed 
as follows ; 

“Both these Acts (i. e. the Acts of 1871 and 1877) draw, 
as the Act of 1859 had drawn, a broad distinction between 
unregistered and registered instruments much to the advantage 
of the latter. The question eventually arose whether a suit for 
rent on a registered contract in writing came under the longer 
or the shorter period. On the one hand, it has been contended 
that the provision as to rent is plain and unambiguous, and 
ought to be applied, and that in any case, ‘comi)ensation for the 
breach of a contract’ points rather to a claim for unliquidated 
damages than to a claim for payment of a sum certain. On the 
other hand, it has been pointed out that ‘compensation’ is used 
in the Indian Contract Act in a very wide sense, and that 
the omission from Article 116 of the words, which occur in 
Article 115, ‘and not herein specially provided for,’ is critical. 
Article 116 is such a special provision, and is not limited and 
therefore, especially in view of the distinction long established 
by these Acts in favour of registered instruments, it must 

prevail Their Lordships accept the interpretation so 

often and so long put upon the statute by the Courts in India, 
and think that the decisions cannot be disturbed.” 

Note 8 

1. (1910) A I B 1916 P C 182 (184) : 44 Cal 759 : 44 Ind App 05 : 39 Ind Gas 

156 (P 0). 

2. Article 216 applies to such cases : — 

(1913) 19 Ind Ca8 865 (869) (Cal), Peary Lai Data v. Madhoji Jihan, 

(1887) 15 Cal 221 (223), TJmesh Chuuder Mundul v. Adarvioyii Dasi. 

(1908) 12 Cal W N 724 (726), Bhola Nath Das v. Raja Durga Prosad Singh. 

(1880) 3 Mad 76 (77) : 5 Ind Jur 76, Vythilinga v. Thetchanamurti Pillai. 

(1896) 19 Mad 52 (53) ; 5 Mad L Jour 228, Arnhalaimna v. Vagurati, 

(1910) 6 Ind Cas 766 (77.3) (Mad), Chengiah v. Thimwa Nayanim, 

(1914) AIK 1914 Mad 387 (387) : 23 Ind Cas 753, Ramayiathayi Pattar v. 
Achilla Varier. 

(1913) 21 Ind Cas 315 (316) : 37 Bom 656, Lalohand Nayichand v. Narayan 
Hari, 

(1916) A I B 1916 Pat 304 (305) : 1 Pat L Jour 37 : 34 Ind Cas 754, K, L. 
Mackenzie v. Rameshwar Singh. 

(1922) 67 Ind Cas 939 (940) (Lah), Abdul Samad v. Muyiicipal Committee^ 
Delhi. 

Article 110 applies and not Article 116 : — 

(1904) 26 All 138 (139) : 1903 All W N 210, Ram Narain v. Kamta Singh. 

(1912) 16 Ind Cas 146 (147) : 34 All 464, Jaggi Lai v. Sri Ram. 

2a (1931) AIR 1931 Cal 790 (790) : 133 Ind Cas 102, Fatechand Boharia v. 
Nagendra Kishore Roy. 

(1921) AIR 1921 Bom 262 (266) : 46 Bom 966 : 61 Ind Cas 70, MuUanmal 
J ayaram v. Budhumal Kevalchand. 

(1930) AIR 1980 All 69 (71) : 123 Ind Cas 321 : 62 All 363 (F B), BadU 
Krishna V. Tej Saroop. 
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In Kelu Achan v. Varadaraja Iyey\^ it was held that the 
liability of the assignee of the lessee to imy the annual rent to 
the lessor is based only on privity of estate and not on privity of 
contract, and consequently a suit by the lessor to recover rent from 
the assignee will not be governed by Article 116 but only by the 
})r 09 ent Article. This decision was, however, dissented from in a 
later decision of the same High Court, ^ wherein it was held that 
Article 116 applied to such suits, the reason being that though the 
assignee’s liability to pay rent to the lessor arises out of privity of 
estate, it is really based on the covenant to pay rent contained in 
the original registered lease, which in law runs with the land, and 
that non-payment will amount to breach of such covenant. 

The contract of lease will be held to be registered within the 
meaning of Article 116 even if the Icahuliat or counter-part of the 
lease is alone executed and registered and is signed by only one 
j)arty, if the same is accepted by the i)arty not signing it.'"* Where, 
however, a registered patta tendered by the landlord was not 
accepted by the tenant, the tender of patta cannot be considered a 
contract, and a suit by the landlord for rent will not he governed by 
Article 116, but only by this Article.® 

Where a local or special law prescribes a special period of 
limitation for suits for arrears of rent, that special period will, by 
virtue of Section 29 sub-section 2 ante.^ govern the suit, even if the 
contract of lease is registered, and Article 116 cannot be applied to 
such suits so as to extend the special period of limitation. Thus, the 
Bengal Tenancy Act, 8 of 1885, prescribes a period of limitation of 
three years for suits for rent governed by that Act, and makes no 
distinction as to the form of the lease whether registered or not ; 
Article 116 cannot therefore apply to suits governed by that Act, 
even if the lease is registered.^ Similarly, the Madras Estates Land 
Act, 1908, in Article 8 of Part A in the Schedule, provides a special 
l)eriod of limitation of three years for suits for rent between landlord 
and tenant governed by that Act ; a registered lease will not bring 
such suits within the operation of Article 116 of the Limitation 
Act.® But where the special Act has no application and the lease 
is registered, Article 116 would apply. ^ 

3. (1914) AIR 1914 Mad 692 (692) : 24 Ind Gas 481. 

4. (1920) AIR 1920 Mad 380 (380) : 56 Ind Gas 241, Narayanan v. Ramunni. 

[See also (1910) 6 Ind Gas 766 (773) (Mad), Chengiah v. Thimvia 
Nayanim.'] 

5. (1928) AIR 1928 All 313 (315) : 50 All 661 : 109 Ind Gas 409, Mt. Parhati 

V. Sarup Singh. 

6. (1903) 13 Mad L Jour 485 (487), Ravikrislma Chettiar v. Appa Ilov). 

7. (1891) 19 Cal 1 (4) (F B), Mackenzie v. Haji Syed Mahomed Ali Khan. 

(1890) 17 Cal 469 (470), Iswari Pershad Narain v. Crov^dy. 

(1906) 5 Cal L Jour 19 (22, 23) : 11 Cal W N 57, Naffar Chandra Maji v. 

Jyote Kumar Mukerjee. 

(1905) 4 bal W N 553 (555), Kali Gharan v. Barendra Lai Roy. 

(1912) 14 Ind Gas 184 (187) (Mad), Sundaram Iyer v. Muthu Ganapathigal, 

(1892) 19 Cal 489 (499), JRaniganj Coal. Association Ltd. v. Judoonath 

Ohose. 
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6. Arrears of rent charged over immovable property. 

Most of the Tenancy Acts of the various Provinces provide a 
statutory charge over the tenure or holding of the tenant for 
arrears of rent. Thus, under Section 65 of the Bengal Tenancy Act, 
the landlord can bring to sale the holding in execution of a decree 
for rent in Revenue Courts, and the Section gives a first charge for 
such arrears. As that Act prescribes a special period of limitation 
for suits for arrears of rent, the statutory charge can bo enforced 
only within that special period, without reference to the Limitation 
Act. But where a special Act gives a charge for arrears of rent, 
without providing a {leriod of limitation for enforcing that charge, 
the question arises as to whether the suit for the arrears of rent so 
charged on immovable property is governed by the present Article 
or by Article 132. Thus, the Central Provinces Tenancy Act, 11 of 
1898, as it stood before 1920, gave a charge for arrears of rent due 
from an absolute occupancy tenant, and made no provision for the 
period of limitation applicable to suits for rent. Under that Act, it 
was held in Gourishankar v. Laxmanprasad,^ by Batten, A. J. C., 
that Article 110 would govern not only the personal claim for the 
rent but also a suit to enforce the charge, and that under that 
Article the landlord could not recover more than three years’ 
arrears. But this decision was dissented from in a later decision of 
the same Court in Singai Miirlidhar v. Lala Frem Naram^^ in 
which it was hold that the landlord had two remedies open to him, 
one personal, based on the contract of tenancy and the other, a real 
remedy based on the statutory charge, and that the latter was 
governed by Article 132 while the former, by Article 110. This 
conflict has been set at rest by the new Central Provinces Tenancy 
Act, 1 of 1920, providing a special x)eriod of limitation for such suits 
and excluding the operation of the Limitation Act. No question as 
to the applicability of Article 132 of the Limitation Act therefore 
can now arise. ^ 

7, Leases by usufructuary mortgagees— Rights of parties.— 

Where a usufructuary mortgagee leases back the mortgaged property 
to the mortgagor himself for a certain rent, a claim for the rent is 
not a claim for interest on the mortgage and is governed only by the 
three years' period of limitation.^ In T, M. V asudevan v. Konuru- 

(1900) 27 Cal 205 (208) : 4 Cal W N 76, Umrao Bibi v. Mahomed Bojabi. 

(1911) 11 Ind Cas G (7) (Gal), Ahmed Bakhsh v. Bepin Behari Singha. 

(1916) AIR 1916 Mad 607 (607) : 38 Mad 101 : 18 Ind Gas 64, Eamakrishna 
V. Subbar aya. 

[But see (1916) AIR 1916 Pat 48 (49) : 38 Ind Cas 102 ; 1 Pat h 
Jour 506, Gajadhar Prasad v, Thahur Prasad Singh.'] 

Note 6 

1. (1907) 8 Nag L R 81 (84). 

2. (1907) 3 Nag L R 164 (170). 

3. (1926) AIR 1926 Nag 212 (214) : 90 Ind Cas 279, Oaneshdas v. Hiralal, 

Note 7 

1. (1901) 1901 All W N 109 (111), Huhan Jahan Begam v. Kedar Nath. 
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'pettamma,^ A usufruotuarily mortgaged property X to B in 1896 
and by a document of even date took back a lease of the same from 
B. In 1903, A further usufructuarily mortgaged to B property X 
and property Y and the document expressly made the mortgaged 
properties X and Y liable both for principal and interest. In 1912, B 
sued for the principal and interest on both the mortgages. It was 
held that since interest was charged on both properties X and Y, B 
was entitled to recover interest irrespective of the fact that X had 
been leased to A and that the claim to recover interest by the sale 
of the properties was governed by Article 132 and not by this 
Article. 

Where a usufructuary mortgagee leased out the property to the 
mortgagor for a period of two years only and the lease amount was 
made a charge on the mortgaged property, but the mortgagor held 
over after the expiry of the two years, and became in law a tenant 
from year to year by reason of the mortgagee having accepted rent 
from him, it was held that the rent due under the tenancy by hold- 
ing over could not be considered to be a charge on the property and 
that a suit for recovery of more than three years’ rent was barred.® 

Where a usufructuary mortgagee leases out the mortgaged pro- 
perty to a third party and the mortgage is subsequently redeemed 
by the mortgagor, the lessee’s right will also cease, the reason being 
that a mortgagee cannot grant a title to anyone in excess of the 
duration of his own interest in the estate. After redemption the 
relation between the mortgagor and the third party is not that of 
landlord and tenant and a suit by the mortgagor against the third 
party for rent is not sustainable.^ 

8. Right to take credit for rent due, at the time of 
redemption as incident to tenure. — The right of a jenmi 
(landlord) under the Malabar kanom tenure, to deduct arrears of 
rent due to him from the amount payable by him on the redemption 
of kanom, is an incident of the kanom demise, and is not affected 
by the three years’ period under this Article.^ 

9. Suit for rent before it accrues due. — This Article 
cannot apply unless the rent has “become due” and has thus become 
“arrears.” Where a tenant for a term vacates the premises before the 
expiry of the period and repudiates all liability to pay rent, the 
landlord is not bound to wait till the expiry of the term and he can 
immediately bring a suit for the full amount of the rent though it 
had not accrued due, as damages for the broach by repudiation of 

(1901) 23 All 338 (343) : 1901 All W N 95, Chirnman Lai v. Bahadur Singh. 

2. (1916) AIR 1916 Mad 78 (79, 80) : 30 Ind Gas 818. 

3. (1934) AIR 1934 Mad 458 (461) : 58 Mad 75 : 155 Ind Gas 838, Gnanadesi- 

ka?n Pillai v. Antony, 

4. (1870) 2 N W P H G R 199 (199), Ajoodhya Singh v. Oirdharee. 

Note 8 

1. (1885) 8 Mad 415 (417), Unnian v. Bama. 
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the contract by the tenant.^ Such a suit is not for arrears of rent, 
falling under this Article. 

10. Claim for rent against sureties for lessee. — The 

liability of a surety is co-extensive with that of the principal debtor 
(see Section 128, Contract Act). 

The starting point of limitation for a suit by the lessor, for 
arrears of rent, against the sureties for the lessee will, therefore, 
be the date of default of the lessee ; if the sureties have joined in the 
execution of habuliyat, and the same has been registered, the period 
of limitation will be six years from that date under Article 116 
of the Act.^ Where the lease is for a fixed term, the surety for the 
lessee will not bo liable for the rent accruing due after the expiry 
of the lease, if the lessee continues in possession thereafter,^ 

11. Starting point. — Time, under this Article, runs from the 
date when the arrears become due.” Rent will become an “arrear” 
when it is not paid until the close of the day on which it falls due.^ 
Where, by the terms of the contract rent is payable ifi a x>articular 
month, it will not, it is conceived, become an “arrear” till the end 
of the month and time for recovery of the arrear will run from the 
end of the month." 

The expression “arrears of rent” in this Article means arrears of 
ascertained rent which the tenant is under an obligation to pay, and 
w^hich the landlord can claim, and, if necessary, sue for.'^ Ordinarily, 
the date of x)ayment fixed by contract between the parties would be 
the date on which the rent becomes due. 

But under particular enactments prevailing in the various 
Provinces a different date is sometimes fixed as the date on which 
the rent “becomes payable.” In such cases time will run from such 
date. Thus, where it is necessary under a particular Act for the 
landlord to take proceedings to have the proper rent ascertained and 
fixed, time for a suit for arrears will run from the date of such 

Note 9 

1. (1924) A I R 1924 Eah 328 (328): 71 Ind Gas 82G, Budha Mai \.Shib Dayal, 

Note 10 

1. (1884) 9 Eom 320 (323), Kem Shivram v. Vithu Kanaji. 

2. (1901) 1901 Pun L R No. 126, Sardar Ali v. Muhammad Baksh. 

Note 11 

1. (1908) 7 Cal L Jour lOG (100), Isinardhari Singh v. Bam, Brich Boy. 

(1880) 0 Cal 325 (328) : 7 Cal L R 342 : 3 Shome L R 209 (F B), Kashi 

Kanl V. Bohini Kant. 

(1921) A I R 1921 Cal 449 (450) : 68 Ind Cas 491, Birandra Chandra v, 
Mohammad Siilcrnan. 

(1925) AIR 1925 Pat 750 (752) : 88 Ind Cas 485, Suraj Narain Choudhary 
V. Sarasivathi Bahuria. 

(1926) AIR 1926 Pat 549 (552) : 96 Ind Cas 807, Sha^na Kant Lai v. Kasi 
Nath Singh. 

2. See (1902) 26 Mad 640 (543), Lakshminaranappa v. Raman Nair. 

3. (1904) 27 Mad 143 (151) : 31 Ind App 17 : 6 Bom L R 241 ; 14 Mad L Jour 

1 : 8 Cal W N 162 : 8 Sar 61T (P 0), Bangayya Appa Bao v. Bcm 
Sriramulu. 
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12. Application of Section 19 to the Article. — An acknow- 
ledgment of the liability to pay arrears of rent will, under 
Section 19 ante, extend the i)eriod of limitation by three years from 
the date of acknowledgment.* As to what would constitute a valid 
acknowledgment, see Notes to Section 19 ante. 

4. (1903) 27 Mad 14.3 (151) : 31 Ind App 17 : C Bom L R 241 : 14 Mad L Jour 

1 : 8 Cal W N 1G2 : 8 Sar 617 (P C), Rangayya Appa Hotv v. Bobha 
Sriramulu, 

.4s to xahen the rent can be said to be ascertained under the Madras Estates 
Land Act, see : — 

(1934) AIR 1934 Mad 224 (225) : 148 Ind Cas 523, Muthirulappa Pillai 
V. Kamaraja Pandia Naicker. 

(1910) 8 Ind Gas 1091 (1092) : 36 Mad 438, Singaram Pillai v. Ghulam 
G house* 

5. (1914) AIR 1914 Mad 580 (581) : 37 Mad 540 : 16 Ind Cas 934, Kanthi- 

mathi Natha Pillai v. Muthusaxny Pillai, 

(1869) 11 Sath W R 537 (538) : 3 Bcng L R App 72, Oobind Kumar Chow- 
dhry v. Hargopal Nag. 

(1907) 5 Cal L Jour 19 (24) : 11 Cal W N 57, Naffar Chandra Maji v. Jyote 
Kuxnar Mukerjee. 

(1^K)4) 8 Cal W N 640 (640), Moxi Mohini Dasi v. Priya Nath Besali. 

(1877) 3 Cal G (12) : 2 Ind Jur 209, Watsoxi d* Co. v. Dhoncndra Chxinder. 
(1914) AIR 1914 Mad 656 (656) : 23 Ind Cas 942, Bhavaraju Veaikata 
Siibha Rao v. Yenumula MaUu Dora Garu. 

(1900) 10 Mad L Jour 26 (27), Rama Naklu v. Sri Mahant Rama Kissari 
Doss j war u. 

(1912) 15 Ind Cas 393 (394) (Mad), Satrucherla Vcerahhadra Raju v. Ganta 
Kximari Naidu. 

(1903) 13 Mad L Jour 485 (487), Earnakrishna Chetliar v. Appa Rotv. 

(1920) A I R 1920 Pat 786 (786) : 69 Ind Cas 314 (315), Midnapur Zaxnindari 
Company v. Jaga Nath Sarangi. 

(1906) 29 Mad 556 (557) : 16 Mad L Jour 486 : 1 Mad L Tim 315, Aruna- 
chalam Cheitiar v. Kadir Rowthen. 

9. (1925) AIR 1925 Cal 1148 (1149) : 90 Ind Cas 40, Ahmad Yar Khan v. Dina 
Nath Sadhukhan. 

(1928) AIR 1923 Mad 461 (462) : 46 Mad 579 : 72 Ind Cas 6, Nataraja 
Desikar v. Govinda Rao. 

8. (1930) AIR 1930 Pat 54 (57) : 8 Pat 851 ; 122 Ind Cas 241, Narpat Singh v. 
Mahidhar Jha, 

Note 12 

1- (1898) 22 Mad 32 (38), Venkatagiri J^jah v. Sheikh Bade Sahib. 

(1916) AIR 1916 Mad 638 (638) : 2f Cas 744, Visvafiathv.Ramchandra^ 


ascertainment and not from the date from the close of the year for 
which the rent is payable.'^ See also the undermentioned cases® 
arising under various enactments* 

Where by a long course of dealing between the parties rents were 
received by the landlord, not on the date mentioned in the kabuliafc 
but on a later date, it was held that the later date was the date on 
which the rent became due.® Where there is no person in existence 
competent to sue for the rent, there can be no cause of action at all 
and consequently limitation cannot run, because there is no one 
against whom it can run. A rent will “become due” in such a case 
as soon as there is some one to whom it is payable, who is capable 
of enforcing the obligation by suit/ 

See also the undermentioned case.^ 
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Artiola 110 Where, however, on the date of the defendant’s acknowledgment 

Notes the claim for the rent had become barred under this Article, but the 

12— li acknowledgment in writing contains an express promise to pay the 

rents, it will be a valid contract under Section 25 of the Contract 
Act, and the amount can be recovered on the basis of such contract.^ 

13, Suit by minor after attaining majority, for rent. — 

The jirovisions of Section 6 ante with respect to minors will apply 
to rents accruing duo during the minority of the plaintiff, and they 
can be recovered within three years of attaining majority. But 
where a special enactment like the Madras Estates Land Act, 1 of 
1908, prescribes a special period of limitation for suits for rent 
governed by that Act, the jirovisions of Section 6 of the Limitation 
Act cannot be applied to it, and arrears of rent barred under that 
Act cannot be recovered even if the same had accrued due during 
the minority of the landlord.^ 

Where a minor is co-owner of the property with an adult, and 
the latter can give a valid discharge for the rent, he can, in a suit 
filed by him after attaining majority for arrears of rent from the 
tenant, recover only arrears accruing due within three years before 
suit under this Article read with Section 7, ante? 

14!. Non-payment of rent by tenant for twelve years. — A 

mere non-payment of rent for twelve years has a legal consequence 
different from a non-payment of rent coupled with denial of the 
landlord's right to get rent. In the case of a mere non-payment of 
rent the landlord can, by suit, recover the arrears of rent that has 
become due within three years of the suit.^ In Archhold v. Scully!' 

2. (1899) 23 Mad 94 (98) : 9 Mad L lour 330, Ayjya lioiv v. Snryanarayana liao. 

Note 13 

1. (1915) AIR 1915 Mad 1211 (1212) : 39 Mad 640n : 21 Ind Cas 595, Rajah 

of Pittapore v, Gani Venkatasubba Row. 

2. (1893) 1893 Pun Re No. (>0, Daulat Ram v. Saycd Abdul Kasim. 

Note 14 

1. (1928) AIR 1928 Pat 63 (64) ; 104 Ind Cas 124, Sheo Nandan Singh v. 

Kesko Prasad Singh, 

(1868) 5 Bom H C R A C 85 (86), Ilari Vasudev v. Mahadji Apaji. 

(1913) 18 Ind Cas 243 (243, 244) (Mad), Adivi Srecnivasa Pantulu Garu v. 
Palafala Jogi. 

(1913) 10 Ind Cas 119 (120) (All), Abdul Karim v. Chunni Bihi. 

(1911) 11 Ind Cas 30 (31) (Cal), Taran Chandra Ghosh v. Ganendra Nath 
Boy. 

(1867) 3 Mad H 0 R 381 (383), Krishnamacharyar v. Toppai Gaundan, 

(1875) 24 Suth W R 386 (386), FAahee Buksh v.' Shaikh Janoo. 

(1907) 6 Cal L Jour 72 (73), Bama Charan Ghowdury v. Administrator • 
General of Bengal. 

(1916) AIR 1916 Born 143 (144) : 38 Ind Cas 54 : 41 Bom 159, Ganesh 
Vinayak Joshi V. Sitahai Narayan Joshi. 

(1911) 12 Ind Cas 329 (330) (Oudh), Balmakund v. Abdul Basit. 

[But MSB (1874) 1874 Bom P J 114 (114), Mahadoo Janiay.Shridhar 
Babaji. (Non-paymont of rent for over 12 years 'will bar land- 
lord’s right — Submitted incorrect.)] 

2. (1861) 131 R R 233 (236) : 9 H L C«60 : 7 Jur (N S) 1169 ; 6 L T (N S) 160. 
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FOR ARREARS OF RENT 

a caso decided by the House of Lords, Lpd Wensleydale observed Aipti^le 110 
as follows : Hpitb 14 

“The tenant, by withholding the payment of rent, and 
keeping it himself, cannot place himself in the situation of a 
third person. He merely keeps it in his own xx)cket ; and 
whether he does this wilfully without excuse, or under a claim 
of title, it is merely the non-payment of rent so far as the 
Statute of Limitations is concerned, and no more.’' 

Where the non-payment of rent is coui)led with a denial of right 
in the landlord to receive rent, the landlord cannot, more than 
twelve years after such denial, recover any rent from the tenant. 

The reason is that rent is a “periodically recurring right” within 
the meaning of Article 131 infra and where the plaintiff is refused 
enjoyment of the right, he will be barred after 12 years from the 
date of such refusal to establish such right and, as the right to 
receive the rent is the basis of the claim for arrears of rent, no rent 
can be recovered where the right itself is barred by time.^ 

But though a mere non-payment of rent will not, as such, bar 
a claim for arrears falling due within three years of suit, a non- 
payment for a very long period may give ground for the inference 
that the landlord had been ousted or had transferred bis right to 
the tenant,'^ 


111.'" By a 
vendor of immove- 
able property for 
personal payment 
of unpaid purchase 
money. 


Three years. 


Synopsis 

1. Legislative changes. 


The time fixed for 
completing the 
sale, or (where the 
title is accepted 
after the time 
fixed for comple- 
tion) the date of 
the acceptance. 


2. Scope of the Article. 

3. “ Vendor. ” 


i. Unpaid purchase money. ” 

« Act of 1877, Article 111 

Column one was : — By a vendor of immoveable property to enforce his lien 
for unpaid purchase-money. Columns two and three, same as above. 

Act of 1871, Article 111 

Same as that of Act of 1877, 

Act of 1859 

_ No corresponding provision. 

'5. (1937) AIR 1937 All 57 (59) : 166 Ind Cas 823 : I L R (1937) All 140, Hida- 
yat Ullah v. Gokul Chand, 

(1870) 2 N W P H 0 R 199 (199), Ajoodhya Singh v. Girdharee. 

4. (1912) 17 Ind Cas 523 (524) (All), DeoJdnandan v. Bindeshwari. 


Article 111 


Lim. 97 
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TO EECOVER .UNPAID PUBQHASE MONEY 


1, Legislative .(^angeB^ — oarrespanding Articles of the 
Acts of 1871 and 1877 applied to suits by the vendor “to enforce 
his lien for unpaid purchase money.” A question arose as to whether 
the Article applied to cases where the lien was sought to be enforced 
against the property of the vendee. It was held in some cases^ that 
though the language was general so as to include such suits, it 
should be limited to suits to enforce the claim 'personally against 
the vendee. In other cases^ it was held that the Article did not 
apply to the statutory charge under Section 55 of the Transfer of 
Property Act which was held to be a different right from a vendor’s- 
lien, suggesting thereby that a suit to enforce the vendor’s lien 
where that is available against the property of the vendee, may be 
governed by the Article. 

The words “to enforce his lien for unpaid purchase money” have 
now been substituted by the words “for personal payment of unpaid 
purchase money” and the position is thus made clear. 

2. Scope of the Article. — This Article apidies only where there 
has . been a sale of immovable i)roperty and the suit is to recover 
un|)aid purchase money. Where a partition is effected between joint 
owners of property, and, as j)art of the adjustment in allotting the 
shares, one joint owner promises to pay money to another, and the 
latter sues for the recovery of the amount, it cannot be said that the 
suit is by a vendor for any purchase money] this Article will not 
apply to such cases. ^ Again, where .4, as guardian of J5, sells property 
to C who undertakes to keep the purchase money in trust for B to 
be given to B on her attaining majority, and B subsequently dies 
before attaining majority, leaving A as her next reversioner, and he 
sues for the amount, it cannot be said that the suit is by a vendor to 
recover any purchase money. It is simply a claim to a return of the 
money after the trust in respect of it is exhausted and hence this 
Article does not apply." 

A vendor’s right to unjiaid purchase money may arise, under an 
express stipulation to that effect in the instrument of sale, or it may 
arise by virtue of the statutory obligation under Section 55 sub- 
section 5 clause (b) of the Transfer of Projierty Act, 1882. The right 
in both the above cases is a right to recover the amount personally 

Article 111 — Note 1 

1. (1899) 21 All 454 (458) : 1899 All W N 170, Ear Lai v. Muhavidi, ^ 

(1897) 22 Bom 846 (848, 849), Chunni Lai v. Bai Jethi. 

(1892) 18 Bom 48 (50), Virchand Lalchand v. Kuniaji, 

2. (1908) 30 All 172 (174) : 1908 All W N 71 : 3 Mad L Tim 374 : 5 All L Jour 

243 (F B), M^inir-7in~Nissa v. Akhar Khan, 

(1906) 29 Mad 305 (307), Bamakrishna Ayyar v. Suhramaniya Ayyar, (Over- 
ruling 24 Mad 233 and 21 Mad 111.) 

(1906) 9 Oudh Cas 284 (287), S7jed Talih Hnsain v. Bam Charan* 

Note 2 

1. (1928) AIR 1928 Lah 662 (663): 111 Ind Cas 29, Gurdas Malv. Bail Nath.. 

2. (1938) AIR 1983 Lah 860 (861) : 15 Lah 35 : 147 Ind Cas 269, GuM y- 

Mi. Sarwar Jan, / 
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from the purchaser. A vendor has, in addition, in the absence of a Article 111 

contract to the contrary, a statutory charge on the property sold Ni)te 2 

for the unpaid purchase money under Section 55 sub-section 4 

(dause (b) of the Transfer of Property Act. Suits to eiiforce this 

charge are not governed by this Article but by Article 132 infra, 

and the remedy is available oven though the personal remedy for 

unpaid purchase money is barred by limitation. 

As regards a suit to enforce the personal remedy, if the right 
arises in respect of an express stipulation in a registered sale deed, 
the suit will be governed by Article 116 and not by this Article. 

The reason is that Article 116 is a special Article governing all suits 
on registered contracts and, in accordance with the general principles 
of interpretation, will prevail over a general Article, such as the 
present one,^^ 

Illustrations. 

1. A sells property to B by a registered document with an express 

stipulation therein that B should pay off A's creditor C out of 
the consideration amount retained by him for the purpose. B 
fails to pay as promised and A sues to recover the amount 
from him. The suit is governed by Article 116 and not by 
this Article.'* 

2. A sells property to B by a registered document with express 

stipulation therein that B should pay the purchase money 
to A one year after the completion of the same. B fails to 
pay and A sues for the recovery of the amount. The suit is 
governed by Article 116 and not by this Article.^ 

3. A sells property to B by a registered document and the sale 

deed recites that the consideration has been received by A. 


;h (1914) AIR 1914 All 131 (132) : 25 Ind Gas 203, Megli Ilaj Vaish v. Abdul- 
lah Khan. 

(190S) 30 All 172 (174) : 190S All W N 71 : 3 Mad L Tim 374 : 5 All L Jour 
243 (F B), Munir -un-Nissa v. Akhar Khan. 

3a (1910) A I R 1910 P C 182 (184) : 44 Cal 759 : 44 Ind App 05 : 39 Ind Gas 
156 (P G), Tricorndas Cooverji Blioja v. Sri Gapinaih Jiu Thahur. 
[See also (1933) A I R 1933 P G 143 (145) : 142 Ind Gas 788 : 11 Rang 
180 : 00 Ind App 183 (P C), Bavi liaghuhir Lai v. United 
Refineries (Burnia), Ltd.] 

1. (1931) AIR 1931 All 419 (420) : 131 Ind Gas CSOy Makimd Lai v . Bhola Rai. 

(1935) AIR 1935 All 411 (416) : 157 Ind Gas 533 : 57 All 797, Babu Ram v. 
Inani Ullah. 

(1929) AIR 1929 Lah 395 (396) : 118 Ind Gas 445, Mehar Chanel v. Shanii 
Sarup. 

(1930) AIR 1930 Pat 46 (50) : 8 Pat 860 : 122 Ind Gas 244, Ravi Rachhya 
Singh v. Raghunath Prasad. 

(1934) AIR 1934 Oudh 240 (243) : 149 Ind Gas 529, Baijnaih v. Farame- 
shwari Dayal. 

(1931) AIR 1931 Bom 365 (367) : 183 Ind Gas 267, Amrnanibai v. Anant 
Narayan. 

5. (1934) AIR 1934 Lah 296 (296) : 154 Ind Gas 432, Gurbachan Singh v. 
Sham Lai. 

(1931) AIR 1931 Rang 139 (144) : 9 Rang 56 : 134 Ind Gas 737, Ram 
Raghubir Lai v. United Refineries (Burma) Ltd. (Confirmed on 
api>eal in A I R 1933 P C 143.) 
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Artiole 111 
Hotel 
2—3 


Beally, however, the consideration has not been paid and A 
sues B for recovery of the amount. The suit is governed by 
this Article and not by Article 116.® A single Judge of the 
High Court of Nagpur has, however, taken a contrary view in 
the undermentioned case.®^ This view, it is submitted, is not 
correct. 

The reasoning of the decisions referred to in supi)ort of the above 
illustrations is, in many instances, not very clear but the decisions 
themselves can all be supported on principle. The stipulation to 
X)ay -4’s creditor in the first illustration like the stipulation to pay 
the amount one year after the sale in the second illustration is a 
“contract to the contrary’* referred to in Section 55 of the Transfer 
of Property Act. A*s right to the purchase money cannot therefore 
be based upon Section 55 sub-section 5 clause (b), but arises only 
from the breach of the contract to x>ay, embodied in the registered 
document. Article 116 will therefore apply and not this Article. In 
the third illustration, A\s right to the purchase money arises not by 
virtue of any contract embodied in the sale deed (for there is no 
contract at all mentioned in the deed) but by virtue of the statutory 
obligation under Section 55 sub-section 5 clause (b). Article 116 
has no application to such a case and the suit will be governed by 
this Article. In the undermentioned case,^ Mr. Justice Pandalai of 
the Madras High Court observed that this Article “governs suits 
for unpaid purchase money payable to or to the order of the vendor 
under an agreemeJit to sell and, as the third column shows, is 
hidcpendent of rights arising by the deed of sale” It is submitted 
that the observation is not correct, in view of what has been stated 
above. The case itself was decided on the ground that the suit was 
one for indemnity arising out of a contract in the sale deed and so 
governed by Article 116 read with Article 83 of the Limitation Act. 

Where in a case falling within the first illustration, B fails to 
pay C as promised and G compels A to pay up his amount and there- 
after A sues B for recovery of the purchase money and for damages, 
the suit is really one on an indemnity governed by Article 83 or 
Article 83 read with Article 116. See Notes to Article 83 ante. 

3. “Vendor/* — The word “vendor” would seem to include the 
vendor’s transferee of the right to the purchase money. In the 
undermentioned cases, ^ the suit was in each case by a transferee 

6. (1901) 24 Mad 233 (237), Avuthala v. Dayunima. (Overruled on another 

point in 29 Mad 305.) 

(1937) AIR 1937 Pat 44 (47) : 100 Ind Gas 599 : 15 Pat 753, Bamparikha 
Pandey v. Mt. Bamjhari Kuer. 

0a(1937) AIR 1937 Nag 240 (247) : 172 Ind Gas 680 : I L R (1938) Nag 45, 
Shankarrao v. Bhujangrao. 

7. (1933) AIR 1933 Mad 424 (425) : 144 Ind Gas 550 : 56 Mad 724, Navamani 

Nadar v. Vedavianicka Nadar. 

Note 3 

1. (1929) AIR 1929 Lah 395 (396) : 118 Ind Gas 445, Mehar Chand v. Shaiiti 
Sarup. (Court auction x>urchaser of right.) 
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from the vendor of the right to the purchase money. The decisions Article lH 
proceeded on the ground that Article 116 and not Article 111 applied Notes 

to the case. The application of this Article was however negatived 3 — 4 

not on the ground that the plaintiff was not a ‘Vendor” but on the 
ground that the claim was on a registered contract. 

4. “Unpaid purchase money.” — Where A sold property to B 
Avith a stipulation that B should pay, from out of the consideration, 
a mortgagee of A, it was hold by the Judicial Commissioner’s Court 
of Nagpur^ that the money retained by B to pay oft' the mortgagee 
was not “unpaid purchase money” within the meaning of Article 111. 

The suit was, however, decided on the ground that it was one for 
indemnity governed by Article 83 read with Article 116 of the Act. 

The Chief Court of Oudh has, on the other hand, held that such 
money is “unpaid purchase money,” but the Article was not applied 
on other grounds,^ It is submitted that the latter view is correct. 


1 1 2 .*" For a call Three years. I When the call 
by a company register- is payable, 

ed under any Statute 
or Act. 


Synopsis 

1. Legislative changes. 

2. Scope and applicability. 

3. Period and starting point. 

1. Legislative changes. — Under Act 9 of 1871, time ran from 
tlie date when the call was made. Under the Act 15 of 1877 and 
the present Act, time does not run from the date when the call is 
made but from the date when the call is payable, 

2. Scope and applicability. — Under the Indian Companies Act, 
1913, the directors of a company may, from time to time, make 

calls” upon the members in respect of any moneys unpaid on their 
sliares subject to certain conditions, and the members shall pay the 

❖ Act of 1877, Article 112 

Same as above. 

Act of 1871, Article 112 

Columns one and two, same as above. 

Column three was : When the call is made. 

Act of 1859 

__ No corresponding provision, 

(1935) A I E 1936 All 411 (416) : 157 Ind Cas 533 : 57 All 797, Babu Bam v. 
Inam Ullah. 

Note 4 

1- (192C) A I E 1926 Nag 429 (430) : 97 Ind Cas 185, Vinayakrao v. Shripatrao. 

2- (1934) A I B 1934 Oudh 240 (241) : 149 Ind Cas 529, Baijnath v. Feme- 

shrvari Dayal. (Dissenting from Single Bench decision in A I E 1916 
Oudh 143.) 
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Article 112 
Note 2 


amount so called on their shares (see Section 17 of the Companies 
Act, 1913 and Article 12 of Table A of the Act). Where such a call is 
made and is not paid at the time it should have been paid under 
the Companies Act, and a suit is filed for recovering such amount, 
it is governed by this Article. 

But a shareholder is also under another liability. Where tlie 
company is ivound up, every member is under a liability to contrihute 
to the assets of the company to an amount suflicient for payment of 
its debts, etc. (see Section 156 of the Companies Act, 1913, corres- 
ponding to Section 61 of the Companies Act of 1882). This liability 
is a neio liability and arises only when the Court is satisfied that the 
financial circumstances of the company are such that the members 
should be made to contribute. The liability is enforceable at the 
instance of the liquidator. A suit to enforce this liability is not 
governed by this Article and is not affected by the fact that a “call” 
had been made on the defendant before the winding up, and that 
a suit in respect of such call is barred by limitation under this 
Article.^ The shareholder may also be liable, under a special contract 
such as that referred to in Article 28 of Table A annexed to the 
Companies Act, to pay the amount of any calls which are due and 
owing at the time of the forfeiture of his shares. The enforcement of 
this liability is on a si)ecial contract and is governed by Article 115 
of this Act, time running from the date of forfeiture." A suit by a 
shareholder against the company for tlie dividend declared on his 
shares is not governed by this Article.'"^ 

Article 112 — Note 2 

1. (1SS6) 10 Bom 433 (487), Parcll Spinning tt Weaving Co, Ltd. v. Manek 

Haji. 

(1903) 1903 Pun L R No. 100 : 1903 Pun Re No. 70, Harchand Rai v. Rang 
Lai. (10 Bom 483, Followed.) 

(1910) AIR 1910 All 317 (318) : 35 lud Gas 159 : 38 All 347, Jagannath 
Prasad v. V. P. Plour d; Oil Mills Co. Ltd. 

(1895) 20 Bom 054 (058), Sorahji Jainsetji v. Ishwardas Jugjivandas. 

(1907) 31 IMad 06 (07) ; 3 i\Iad L Tim 250, Vaidmvara Ayyar v. Siva Suhra- 
nianiya Mudaliar. 

(1934) A I R 1934 Lah 1015 (1015) : 155 Ind Gas 10, Pokhar Mai v. Flour d 
Oil Mills Co. Ltd. 

(1928) A I R 1928 All 272 (273) : 50 All 476 : 113 Ind Gas 91, In the matter of 
Dehra Dun Mussoorie Electric Trarmvay Co. Ltd, 

(1931) A I R 1931 Pat 44 (48) : 130 Ind Gas 534 : 10 Pat 249, Prayan Prasad 
V. Oaya Bank and Trades Association Ltd. 

2. (1932) AIR 1932 All 342 (343) : 54 All 541 : 140 Ind Gas 502, Bishamhar 

Nath V. Agra Electric Stores Ltd, 

(1925) A 1 R 1925 Bom 321 (323) : 88 Ind Gas 90 : 49 Bom 715, Habib Rowji 
V. Standard Aluminium d Brass Woydes Ltd. 

[See also (1928) AIR 1923 Bom 252 (253) : 52 Bom 477 : 110 Ind Cas 
33, Maneklal Mansukhbhai v. Suryapur Mills Co. Ltd.] 

But where the call had already become barred on the date of forfeiture, 

the forfeiture will not give a fresh starting point : 

(1933) AIR 1933 Oudh 285 (286) : 140 Ind Gas 825 : 8 Luck 723, Shri Maha- 
Lakshmi Sugar Corporation Ltd. V. J as jit Singh, 

3. (1920) AIR 1926 Mad 015 (020) : 91 Ind Cas 515 : 49 Mad 468 (P B). 

Venkata Gurunadha Fuim Seshayya v. Tripuri Suftdari Cotton PresSt 
Bezvmda. A P"' 
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3. Period and starting point. — Time runs from the date when Article ll2 

the call is payable.^ Where the sum called is payable on allotment of Note 3 
shares, and by the Articles of Association the money becomes due 
on the inscription of the defendant’s name as the holder of such 
shares, time will run from the date of such inscription.^ 

1 1 Three years. The date fixed for the Article 113 

specific per- performance, or, if no 

formance of a such date is fixed when 

contract. the pdaintiff has notice 

that performance i s 
refused. 

Synopsis 

1. Legislative changes. 

2. “Specific performance of a contract.’’ 

3. Suit for possession distinguished from suit for 

specific performance by giving possession. 

4. Suit to enforce condition subsequent. 

5. Suit to enforce an award. 

6. Starting point of limitation. 

7. Date fixed for the performance. 

8. “Performance is refused.” 

9. Defence to a suit for specific performance. 

Other Topics 

Delay in filing suit ... ... ... See Note 9, Pts. 1 to 4 

Pai’t performance — Doctrine of ... ... ... See Note 9, Ft. 0 

Suit for money based on award ... ... ... See Note 5 F-N (3) 

Suit for possession based on compromise ... See Note 3, Ft. 9 & i‘'-N (5) 

Suit for possession based on title — Article not applicable ... See Note 3 

^ Act of 1877, Article 113 
Same as above. 

Act of 1871, Article 113 

Columns one and two, same as above. Column three was : — When the 
plaintiff has notice that his right is denied. 

Act of 1859 

No corresponding provision. 


Note 3 

! . (1934) AIR 1934 Bom 97 (97) : 150 Ind Cas 045, Indian Co-operative Navi- 
gallon S Trading Co, Ltd, v. Padantsey, 

(1927) AIR 1927 Lah 543 (544) : 102 lad Cas 705, Karani Chand v. Jullnn- 
dur Bank Ltd. 

(1932) AIR 1932 Cal 382 (382) : 137 lad Cas 380, Pabna Dhana Bhandar 
Co. Ltd. V. Promoda Chandra Roy. 

(1893) 17 Bom 469 (472), Malichand Dharamchand 'v. DaUukhram Har- 
govindas.- 

(1893) 17 Born 472 (474), Chhotalal Chhaganlal v. DaUukhram Hargovindas, 
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1. Legislative changes. 

Act of 1S59 : 

There was no provision corresponding to the one in the 
present Act. For decisions that have arisen under that Act, 
see the undermentioned cases. ^ 

Act of 1877 : 

In the third column the words : “The date fixed for the 
performance, or, if no such date is fixed,” were added. 

2. “Specific performance of a contract/’— A contract is an 
agreement enforceable at law, made between two or more persons, 
by which rights are acquired by one or more to acts or forbearances 
on the part of the other or others. An essential feature of a contract 
is a promise by one party to another, or by two parties to one 
another, to do or forbear from doing certain specified acts. A 
contract, therefore, primarily means a transaction which creates 
and regulates the personal obligations and duties of the promisor.^ 

If one of two parties to a contract breaks the obligation which 
the contract imposes, the party injured by the broach gets a right of 
action. The remedies open to the person injured are of two kinds : 
he may seek to obtain damages for the loss he has sustained ; or 
he may seek to obtain a decree for the specific performance of the 
contract. But there is this difference : every breach of contract 
entitles the injured pai'ty to damages, even though they may bo 
nominal ; but it is only under certain circumstances that specific 
performance can bo obtained. (See Chapter II of the Specific 
Belief Act.) 

The specific performance of a contract, then, is its actual execu- 
tion according to its stipulations and terms; and is contrasted with 
damages or compensation for the non -execution of the contract. 
Such actual execution is enforced under the equitable jurisdiction 
vested in the Courts by directing the party in default to do the very 
thing which he contracted to do.'"* 

Ilhistrations. 

1. A suit was brought in 1900 against the defendant for possession 
of villages on payment to him of such sum as might be found 
due. The plaint alleged that the villages had been purchased by 
the defendant in 1883 as he^iamidar for the plaintiff's fathei^ 
(deceased) and that in 1888 he had contracted to convey them 
to the plaintiff upon payment of a sum then found due. The 

Article 113 — Note 1 

1. (1869) 12 Sufcb W R 22 (23), Mohadeo Lall v. Nundun Lall, 

(1867) 8 Sutb W R 442 (443), Pochoorarn Sahee v. Choto Lall Mukoond Lall* 
(1865) 3 Sutb W R 147 (147), Dyamooyee Dayec v. Madhoo Soodhun Myiec* 
(1874) 22 Sutb W R 287 (287), Lalla Mam Sahoy Lall v. Bibee Chowbain* 

Note 2 

1. (1918) AIR 1918 P C 85 (86) : 46 Cal 173 : 45 Ind App 162 : 48 Ind Gas 262 

(P C), Ban jit Singh v. Maharaj Bahadur Singh, 

2. Fry’s Specific Performance of Contracts, 8rd Edition, Section 3, 
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contract of 1888 was expressed to be for a “ sale” of the village^ 
to the plaintiff, and in the view of the Judicial Committee its 
terms were consistent only with the defendant being the legal 
and beneficial owner. It was held that whatever was the origi- 
nal nature of the purchase in 1883, the suit must be regarded 
as one for the specific performance of the contract of ISSS.'"^ 

2. A partition deed of 1914 contained a provision to the effect 
that if there was any inequality discovered afterwards in the 
shares allotted by the partition deed, which, according to the 
partition deed, were to be enjoyed separately thereafter, the 
person who had excess land in his possession was to make good 
the deficit in the other share by giving a sufficient portion of 
land from a certain field adjoining the latter’s share therein. 
A suit was instituted for recovery of possession of about 28 
cents of land on the strength of this provision. It was held that 
the suit was one for specific performance.^ 

3. A contract to sell a village was entered into on 27th April 1908. 
A portion of the consideration was paid as earnest money at 
once and the balance was paid on 18th Juno 1908. The sale was 
not completed. It was held that the imrchaser’s remedy was to 
bring a suit for specific performance.^ 

See also the undermentioned cases,^^ 

A suit for the specific performayice of a contract is not one for 
compensation for the breach of the contract wdthin the meaning of 

3. (1922) A I R 1922 P C 345 (347) : 49 Ind App 335 (340, 341) : 45 Mad 041 : 

68 Ind Cas 172 (P C), Subharaya Pillai v. Venkata Perumal. (AIR 
1917 Mad 775, Reversod.) 

4. (1935) AIR 1935 Mad 559 (500) : 156 Ind Cas 879, Natarayijan v. Palani^ 

andi Pillai. 

(1902) 5 Oudh Cas 140 (142), Suhba Singh v. llari Singh. 

5. (1916) AIR 1916 All 6 (7) : 32 Ind Cas 49, Fatmatiis Sughra Begain v. 

M ariamunnissa Beg am. 

6. (1876) 2 Cal 323 (327), Ahmed Mahomed v. Adjein Dooply. 

(1923) AIR 1923 Nag 73 (74) : 84 Ind Cas 670, Maktumbi v. Ayiant Bam. 

In the following cases it loas held that the suits ivere not for specific 

perfoyynance : 

(1876) 1 Mad 235 (246) : 4 Ind App 76 : 3 Suther 382 : 3 Sar 687 : 1 Ind Jur 
134 (P C), Baja Vurmah Valia v. Bavi Vurmah. 

(1915) AIR 1915 Cal 492 (493) : 27 Ind Cas 230, Akhil Prodhan v. Mon- 
mothanath Kar. 

(1936) A I R 1936 All 870 (873) : 166 Ind Cas 908, Bam Chander v. Bam 
Ghander. (Covenant in a sale deed to pay off prior incumbrances.) 

(1916) AIR 1916 Mad 1074 (1076) : 29 Ind Cas 898 (899, 901), Kalappa 
Kamthi v. Kachur Sakharama Bao. (Covenant to re-sell.) 

(1921) 62 Ind Cas 953 (954) (Lah), Tapasi Mai v. Jhandoo. (Suit based on 
covenant in a sale-deed.) 

(1921) AIR 1921 Sind 118 (120) : 17 Sind L R 1 : 80 Ind Cas 962, Khem- 
chand Bamdas v. Mohson Shah. (Covenant to re-sell.) 

(1914) AIR 1914 Low Bur 241 (243) : 8 Low Bur Rul 64 : 24 Ind Cas 911, 
Secretary of State v. Ma Dive. (Covenant in a lease deed to renew the 
lease — Cause of action arose in 1896 when renewal of lease was 
refused — Suit brought in 1907 held barred.) 

[Sec (1910) 6 Ind Cas 183 (186) (All), Jhanda Singh v. Wahid-ud-din. 

(Agreement to re-sell.)] 


Article 113 
Ncte2 
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Article 115 or Article 116 of the Act. Nor is a suit for compensation 
for breach of a contract one for the specific performance of the 
contract; such a suit would be governed by Article 115 or Article 
116 according as the contract is unregistered or registered."^ 

3. Suit for possession distinguished from suit for specific 
performance by giving possession. — A suit for the possession of 
property should be distinguished from a suit for the specific perfoim- 
ance of a contract wherein possession is claimed as part of the relief 
of specific performance.^ The former is based on the title of the 
plaintiff in the subject-matter of the suit; the latter is based on an 
agreement whereby the defendant agrees to complete the title of the 
plaintiff in the said subject-matter, the claim for possession in such 
a suit being dependent on the right to specific performance.*"^ In the 
one case, the plaintiff comes to the Court to vindicate his right to 
be left undisturbed in his enjoyment of the property, a right avail- 
able against all the world; in the other case, he comes to the Court 
to enforce an obligation embodied in an agreement entered into 
between him and the defendant, a right available against the defen-- 
dant 07zly. If, therefore, the plaintiff, instead of bringing a suit for 
the specific performance of the contract, w^ere to institute a suit for 
^])ossession, his suit will necessarily fail for want of title in the suit 

7. (1908) 31 Mad 452 (453) : 18 Mad L Jour 477 : 5 Mad L Tim 211, Srinivasa 
Eaghava v. Rangaswamy Iyengar, (This was a suit for fche value of 
the lands of which the plaintiff was dispossessed — The suit was based 
on a covenant in an exchange deed — Held that Art. 116 applied.) 

(1919) AIR 1919 Mad 849 (850) ; 47 Ind Gas 924, V enhataraniayya v. Earn- 
brahman. (Sale deed containing indemnity clause — Vendor agreeing 
to clear up disputes at his own cost — Vendee’s suit to recover posses* 
sion successfully resisted by vendor’s tenants — Suit by vendee against 
vendor for cancellation of deed and for damages — Cause of action, 
held, arose when it was held in the suit against the tenants that 
vendor had no title — Suit held governed by Art. 115.) 

(1890) 13 All 200 (204) : 1891 All W N 5, Naubat Singh v. Indar Singh, 
(1917) AIR 1917 Lah 164 (165) : 41 Ind Gas 248 : 1917 Pun Re No. 51, 
Salabai v, Abdul Eahman. (In this case it was held that the remedy 
open to the plaintiff was to bring a suit for com^Kinsation, the limi- 
tation for which began from the date of dispossession.) 

[See (1921) AIR 1921 Lah 260 (261) : 64 Ind Gas 431 : 2 Lah 316, 
Abdul Aziz Khan v. Muhammad Balchsk. (A suit for compensa- 
tion for breach of a contract to indemnify falls within purview 
of Art. S3 and when such a contract is in writing and regis- 
tered, Art. 116 becomes applicable.) 

(1891) 1891 All W N 130 (131), Baldeo Prasad^w. Jit Singh, 

(1917) AIR 1917 Mad 465 (466) : 35 Ind Gas 254 : 40 Mad 910, 
Secretary of State v. Venkayya Garu. (Lease deed — Claim for 
damages for non-delivery of property demised — Article 115 or 
Article 116 applies.) 

(1890) 13 All 200 (204) : 1891 All W N 5, Naubat Singh v. Indar 
Singh.] 

Note 3 

1. See Appendix A Form 47 of the Civil Procedure Code which gives the form 
of the plaint in a suit for specific performance. The prayer will be for an 
order on the defendant “specifically to perform the agreement and to do all 
acts necessary to put the plaintiff in full possession of the said property.’* 

2. (1884) 6 All 231 (232) : 1884 All W N 42 ; 8 Ind Jur 624, Muhi-udMn 

Ahmad Khan y. Majlis Eai, 
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property.^ Where the suit is for specific performance of a contract, Article 113 

it; is this Article that will apply even where possession is asked for Note 3 
as part of the specific performance.^ The Article will not apply where 
tlie suit is merely for possession of property based on title, ^ 

Illustrations. 

1. Where the vendor agrees to sell, and the vendee to buy irnmov- 
able property, contingent on the vendor's title being declared in 
a pending suit, a suit by the vendee, after such title is declared, 
for execution of a conveyance and for possession of the property 

3. (1884) 6 All 231 (232) : 1884 All W N 42 : 8Ind Jur 524, Muhi-iLfUlin Ahmad 
Khan v. Majlis Bai. 

(1929) AIR 1929 Nag 298 (304) : IIG Ind Cas 70, Gaurishanliar v. Ibrahim 
All. (The prior vendee instead of bringing a suit for speeific 
performance against a subsequent vendee with notice brought a suit 
for possession. See also Section 91 of the Trusts Act.) 

1, (1884) 6 All 231 (232) : 1884 All W N 42 : 8 Ind Jur 524, Muhi-ud-din 
Ahmad Khan v. Majlis Bai. 

(1921) AIR 1921 Oudh 248 (251) : 66 Ind Cas 622, Bisheshar Dayal v. Mt. 

Hurraj Kaur. 

(1911) 11 Ind Cas 25 (27) (Sind), Visram v. Bihi Sultan. 

(1916) AIR 1916 Low Bur 73 (73) : 32 Ind Cas 573, Mating Nc Dun v. Ma 
Le. (Vendee paid money and was put in possession of land — Vendee 
alleging that vendor promi.sed to execute a conveyance — Denial of 
such allegation by vendor who claimed possession — IleUl by virtue of 
Section 54 of Transfer of Property Act, vendor must do all things 
necessary to complete vendee’s title and that suit was one for specific 
performance.) 

(1916) AIR 1916 Low Bur 104 (104) : 33 Ind Cas 761, Mya Bwin v. Mating 
Kya 2an. (It is not necessary that the vendor should agree to exe- 
cute a regular conveyance. Once there is an agreement to sell immova- 
ble property and the vendee has done his i)art of the contract by 
paying the purchase money, the vendor is Ijound to do everything 
necessary in order to complete the title of the vendee, and where S. 54 
of the Transfer of Property Act applies, by a registered deed of con- 
veyance.) 

(1923) AIR 1923 Lah 672 (673) : 72 Ind Cas 1040, Khushi Muhammad v. 

Hay at. 

(1932) AIR 1932 Lah 24 (25) ; 135 Ind Cas 203^ Mahhuh v. MunsM. 

(Where under the terms of a compromise one pjiirty had agreed to give 
a certain extent of land out of his property to the other but the land 
had not been localised : Held, that the contract being executory a 
suit to enforce the same was governed by Art. 113.) 

(1911) 11 Ind Cas 299 (300) (Lah), Fazal Din v. Amiruddin. 

[See (1916) AIR 1916 All 228 (228) : 35 Ind Cas 275 : 38 All 292, 

Nihal Singh v. Seiva Bam.] 

b. (1874) 13 Bong L R 312 (322, 323) : 1 Ind App 157 : 3 Sar 314 (P C), Bani 
Mewa V. Bani Hulas. 

(1876) 25 Suth W R 521 (523), C. G. D. Betts v. Muhammad Ismael Chow- 
dhury. (A suit for recovery of possession of land, based on a compro- 
mise effected in the course of the previous litigation between the 
parties.) 

(1913) 19 Ind Cas 411 (415) : 1913 Pun Re No. 20, Basheshar Nath v. Devi 
Pershad. (Where no conveyance is needed in resi)ect of properties 
comprised in a compromise and the title vests in the parties from the 
date of compromise, a suit for possession by partition of J share of the 
property comprised in the compromise is governed by Art. 144 and 
not by Art. 113.) 

(1907) 10 Oudh Cas 218 (223), Kalka Singh v. Himayat Ali. (Suit for posses- 
sion by mortgagee on default of payment of interest — Suit held to bo 
one for recovery of property on title acquired under mortgage deed.) 
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Motes 


(1910) 7 Irid Gas 646 (647) (All), Bam Chand v. Behari. 

(1890) 1890 Pun Ro No. 96, Kanhya Lai v. Mohru. (Suit by mortgagee for 
possession on default of payment of mortgage money.) 

(1899) ‘23 Bom 283 (286), Shivrudrappa Krisltnappa v. Balappa, 

(1880) 2 All 718 (720, 721), Shea Prasad v. Udai Singh. 

(1886) 1886 All W N 96 (96), Kalu v. Kishori. 

(1911) 9 Ind Gas 238 (239) : 1911 Pun Re No. 18, Bhanjan Bam v. Sohaura, 
(Where a vendor delivers possession to the vendee only of a part of the 
property sold, the remedy of the latter is not by a suit for specific per- 
formance but by a suit for recovery of possession of the part of which 
he has not been given possession in pursuance of a sale; and Art. 144 
would apply to such a suit.) 

(1900) 23 Mad 593 (595) : 10 Mad L Jour 208, Sornavalli Ammal v. Muth’ 
ayya Sasirigal. (Suit on title declared in an award.) 

(1907) 31 Mad 51 (53) : 3 Mad L Tim 241, Mogera Nandi v. Parameshwar 
TJdpa. (In a suit for possession based on the title of an orthamulyani 
lease^ the Article applicable is neither Art. 113 nor Art. 116 but Art. 144.) 
(1919) AIR 1919 Cal 309 (311) : 52 Ind Gas 902, KsJietra Nath Adhikari v. 
Durgapada Mandat. 

(1913) 22 Ind Gas 86 (87) (Gal), Akhil Prodhan v. Manmathanath Kar. 
(Suit for declaration of title and confirmation of possession with 
prayer for execution of document is not one for specific performance.) 
[See (1908) 1908 All W N 201 (202) ; 6 All L Jour 534, Ohulam Sabir 
v. Narain Prasad. 

(1872) 18 Suth W R 38 (39), Nobin Chunder Boy Choudhry v. Bad)ia 
Pearee I)ehia Choiodhrain. 

(1901) 23 All 285 (287) : 1901 All W N 83, Shco Narain v. Beni 
Madho.'] 

[But see (1935) AIR 1935 All 569 (570) : 156 Ind Gas 894, Suraj 
Palish Nandan Lai v. Mt. Atul Bibi. (This decision is open to 
doubt.)] 

6. (1884) 6 All 231 (232) : 1884 All W N 42 ; 8 Ind Jur 524, Muhiuddin Ahmei 

Khan V. Majlis Bai. 

7. (1921) A I B 1921 Oudh 248 (251) : 66 Ind Cas 622, BishesUr Dayal v. 

Hurraj Kaur. 

8. (1923) AIR 1923 Lah 672 (673) : 72 Ind Cas 1040, KhusU Muhammad v. 

Hayat. 


is one for the specific performance of the contract, to which 
Article 113 will apply and not Article 144.® 

2. A suit for foossession was brought by X against JB. A advanced 
money to B, who, on 26th October 1912, agreed to convey a 
portion of the land, the subject of the suit, in case the decision 
was favourable to him. The suit for possession brought against 
B was finally dismissed on 21st September 1915. A brought a 
suit for possession against B on 23rd October 1918 basing it on 
the agreement. It was hold that the suit was one for the specific 
performance of the contract and was barred by limitation.^ 

3. A compromise deed stated that the parties had agreed to 
exchange certain properties hut that the exchange would take 
place on a future date. A suit was brought to enforce the terms 
of the comi.)romise-deed. It was held that the suit was one for 
the specific performance of a contract to hand over the owner- 
ship in the property and not one for possession of the property.® 

The following arc illustrations of suits based on title : 

4. Where, under an agreement by way of compromise of disputed 
title to immovable estate, shares were allotted to the parties 
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thereto, it was held by the Privy Council that the agreement 
gave to each party a cause of action founded^ not merely upon 
contract, but upon the title which was acknowledged and defined 
by the agreement, and that a suit brought to recover a share of 
the estate was governed by the twelve years* rule of limitation.^ 

5. A mortgage deed contained a recital that the mortgagor had 
received the mortgage money and put the mortgagee in pos- 
session of the property mortgaged. As a matter of fact the 
possession had not been given. The mortgagee sued for posses- 
sion. It was held that the suit was not a suit for specific 
performance of a contract but was one for possession and was 
governed by Article 135.^^ 

6. After the sale of the plaint house by to ^ under a deed dated 
3rd May 1880, B remained in possession, promising to vacate 
the house within two years from the date of the sale. A suit 
was brought for possession by A against B in September 1893. 
B pleaded limitation under this Article. It was held that the 
suit was not barred, the Article applicable being 139 or 144.^^ 

7. On 27th October 1865, A the owner of certain immovable 
property executed a conveyance of such property to B. On that 
date, the vendor was not in possession of the proi)orty, although 
his title to it had been adjudged by a decree. There was no 
ox])ress promise or undertaking in the deed on tlie vendor’s 
part to put the purchaser into possession. The vendor obtained 
possession on 23rd August 1872. On 5th October 1877, the 
purchaser sued the vendor for i)ossesBion of the i)ropGrty, stating 
that “possession was agreed to be delivered on the receipt of 
possession by the vendor.” It was held that the suit was not for 
specific i^erformance of a contract to deliver possession, but was 
one to obtain possession in virtue of the right and title conveyed 
to the purchaser to which either Article 136 or Article 144 
ap2)lied.^^ 

8. By an award bearing date 7th July 1893 the iJaintiff acquired a 
title to certain immovable property. The award did not contain 
any conditions precedent to the plaintiff’s enjoyment of the 
proi^erty. On 15th November 1897, he filed a suit to enforce 
the award. On its being contended that the suit was barred 
by limitation under Article 113, as being one for the specific 
performance of a contract, it was held that the suit was not 
barred, the Article applicable being Article 144.^^ (See also 
Note 5, infra.) 

(1874) 13 Berig L R 312 (322, 323) : 1 Ind Api^ 157 : 3 Sar 314 (P C). Bam 
Mewa V. Rani Hulas, 

10. (1910) 7 Ind Gas 646 (647) (All), Barn Chand v. Bchari, 

11. (1898) 23 Bom 283 (286), Shivrudrappa v. Balappa. 

(1880) 2 All 718 (720, 721), Shea Prasad v. TJdai Singh. 

l'"^- (1900) 23 Mad 693 (695) : 10 Mad L Jour 20S, SornavaUi Animal v. Mtdhayya 
SastrigaL 


ILrtiole 113 
Notes 
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Article 113 As seen above, iKjSsession usually follows the title and a suit for 

Noibs possession based on title is not a suit for specific performance, 

3 — i However, the defendant may, by an express term in a contract, 

lay himself under an obligation to deliver possession of property. 
And if he fails to perform this obligation, the plaintiff gets a right 
in such a ease to its specific performance. Such a suit for possession 
being a suit for specific performance of a contract will bo governed 
by this x\rticle.^^ 

The word “contract’' itself primarily means a transaction which 
creates personal obligations, but it may, though less exactly, refer 
to transactions which create real rights. It is in this latter sense 
that the word is used in Section 51 of the Bengal Chaukidari Act 
(6 of 1870), and the rights thereby reserved to the putnidars 
comprehensively included in the word “contract” are real rights, 
the enforcement of which is secured not by a suit for specific 
l)erformance but by a suit for possession. A suit, therefore, by a 
piUnidar for possession of chaukidari chakran lands transferred 
by the Government to the zaminclar is governed by Article 144 and 
not by this Article. 

i. Suit to enforce condition subsequent. — Under Section 119 
of the Transfer of Property Act, where a party to an exchange is, 
by reason of any defect of title of the other party, deprived of the 
thing or any part of the thing received by him in exchange, then 
the other party is liable to him, under certain circumstances, for the 
return of the thing transferred. This is an example of a condition 
subsequent. An express contract may or may not bo in the nature 
of a condition subsequent. Thus, where the parties to an exchange 
covenant specifically that in the event of deprivation of any part 
of the property exchanged each should return to the other what 
is taken, the contract is in the nature of a condition subsequent.^ 
A suit to enforce a condition subsequent, whether arising under 
Section 119 of the Transfer of Property Act^ or under a contract,'^ 

14. (1880) 2 All 718 (720, 721), Shco Prasad v. Udai Singh. 

(1884) 1884 All W N 123 (123), Gopal Pao v. Baji Lai. 

(1908) 5 All L Jour 529 (531) : 1908 All W N 245, Charna v. Bans Lai. 

(1924) AIR 1924 Mad 360 (362) : 47 Mad 150 ; 77 Ind Cas 542, Siindara 
Eamanujam v. Sivalingavi. (Case under Court- foes Act.) 

16. (1918) AIR 1918 P C 85 (86) : 46 Cal 173 : 45 Ind App 162 : 48 Ind Cas 2G2 
(P C), Ban jit Singh v. Maharaj Bahadur Singh. 

(1907) 35 Cal 346 (348, .349) : 7 Cal L Jour 439 : 12 Cal W N 459, Banwari 
Mukunda v. Bidhu Sunday. 

(1910) 8 Ind Cas 766 (768) (Cal), Harakchand v. Charu Chundra Singha. 

[But see (1907) 34 Cal 564 (567), Ran jit Singh v. liadha Charan. 

(Should he taken as overruled by the Privy Council decision.)] 

Note i 

1. (1920) AIR 1920 Mad 812 (812) : 42 Mad 690 : 51 Ind Gas 939, Srinivasa 

Iyengar v. Johnsa Roivthcr. 

2. (1906) 30 Mad 316 (317) ; 17 Mad L Jour 149, Bajagopalan v. Sorria^ 

sundara. (Breach of covenant annexed to exchange by Section 119 
of Transfer of Property Act — Article 143 applies.) 

3. (1920) AIR 1920 Mad 812 (812) : 42 Mad 690 : 51 Ind Gas 939, Srinivasa 

Iyengar V. Johnsa Bowther. 
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is not governed by this Article but by Article 143 of the Act. 

In the enforcement of a condition subsequent, however, the 
transaction as a whole is put an end to so as to place the party 
enforcing it in the i)03ition he was before the exchange."^ Where 
therefore a contract in a deed of exchange between A and B provides 
that if A is deprived of any part of the property taken by him, B 
should make good the loss by a return of a portion of the property 
transferred to him equal in value to that of which A was de^mved, 
the contract is not a condition subsequent and a suit to enforce it is 
one for specific performance of the contract governed by this Article^ 
and not to enforce any condition subsequent. Whether in any 
])articular case a provision is a covenant or a condition thus depends 
upon the intention of the parties to be ascertained from the language 
used by them; the leaning of the Courts is against construing a 
provision as a condition subsequent if that construction can fairly 
be avoided/* 

5. Suit to enforce an award. — It was held in the under- 
mentioned cases^ of the Allahabad High Court that by reason of the 
operation of Section 30 of the Specific Eelief Act (which i)rovides 
that the provisions of Chapter II thereof as to contracts shall 
mutatis mutandis apply to awards) a suit for the specific perfor- 
mance of the terms of an award should be regarded as a suit for 
specific performance of a contract. This view lias, however, not 
been followed even liy the Allahabad High Court in other cases. “ 
All the other Courts are agreed that although an award springs from 
an agreement, it is not itself a contract and that a suit to enforce 
an award is consequently not a suit for specific performance of any 
contract.’^ The latter view, it is submitted, is correct. 

4. (1899) 9 Mad L Jour 137 (138), Vecra Pillai v. Ponambala Pillai. 

5. (1899) 9 INIacl L Jour 137 (140), Vecra Pillai v. Poiuimbala Pillai. 

(1688) 11 All 27 (30) : 1888 All W N 254 (F B), Han Tiwari v. Paghunaih. 

n. (1899) 9 I\Iad L Jour 137 (139), Veera Pillai v. P\mambala Pillai. 

Note 5 

1. (1883) 5 All 263 (264) : 1883 All W N 16, Suklio Pnbi v. Pam SuJch Das. 

(1893) 16 All 3 (4) : 1893 All \V N lld.Paghtibar Dial v. Madan Mohan LaL 

(1904) 26 All 497 (500) : 1904 All W N 72, TaUioar Singh v. Bahori Singh. 

*2. (1911) 11 Ind Gas 705 (707) : 34 All 43, Kiildip Dube v. Mahant Dube. 

(1901) 23 All 285 (287): 1901 All W N 83, Shea Narain v. Beni Madho. (It 
cannot be held that every suit on the basis of an award is a suit 
upon a contract or one for the specific performance of a contract.) 

(1897) 1897 All W N 144 (145), Copal Lalji v. Paman Lalji. 

(1922) AIR 1922 All 410 (411) : 77 Ind Cas 113, Surat Singh v. Umrao 
Singh. (An award is in no sense a contract. Whore an award declared 
that a certain person had a possessory charge on certain property, 
a suit to recover possession on payment of the sum made payable by 
the award is not a suit for si)ecific performance.) 

3. (1903) 28 Bom 1 (3) : 5 Bom LR 705, Fardnnji v. Jnnisetji Edalji. (In a 
suit for the recovery of certain sum of money with interest due on an 
award and on the failure of the defendant to pay, for the recovery of the 
same from the defendant’s property, it was contended that the plain- 
tiff was not entitled to the relief sought, having regard to Sections 21 
and 30 of the Specific Relief Act. Heldj disallowing the contention^ 
that the suit was not for specific performance.) 


Irtiole lia 
Motes 
4—6 
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Article 443 6* Starting point o% limitation.— Under the third column of 

Motef the Act of 1871, time ran from the date when the plaintiff had 
notice thcf^t his right was denied. There has since been an addition 
in that column ; and under the present Article, where a date is fixed 
for the performance of a contract, the time begins to run, under the 

(1921) AIR 1921 Bom 399 (400) : 45 Bom 318 : 69 Ind Gas 189, Erachshaw 
Dosahhni v. Mt. Dinbi. (A suit on an award to recover a certain sum 
of money allowed by the arbitrator is not a suit for the specific 
performance of the award, but a suit for the recovery of money and 
for relief incidental thereto.) 

(1921) AIR 1921 Bom 389 (390) : 45 Bom 239 : 59 Ind Gas 756, Bajmal 
Girdharilal v. Maruti Shivram, (A suit to enforce an award is a suit 
not provided by any other Article of the Limitation Act. The time is 
six years under Article 120.) 

(1925) AIR 1925 Bom 519 (519) : 49 Bom 693 : 91 Ind Gas 1032, Nanalal 
Lallubhai v. Chhotalal Narsidas, (A suit to enforce an award comes 
under Article 120.) 

(1928) AIR 1928 Bom 264 (264) : 111 Ind Gas 881, Ishram Govind v. Trim- 
hak Ganpat. 

(1934) AIR 1934 Bom 140 (144, 145) : 151 Ind Gas 156, Govindlal Maneklal 
V. Manekehowk Spinning and W eaving Mills Co, 

(1906) 33 Gal 881 (885, 886) ; 4 Gal L Jour 162, Bhajahari Saha Banikya v. 
Behary Lai Basak, (Section 30 does not place awards on the same 
footing as contracts for the purposes of the law of limitation.) 

(1919) AIR 1919 Gal 452 (457) : 51 Ind Gas 999, T. C. Tweedie v. Jogesii 
Chandra Hoy, (The word “contract” in Article 113 of the Limitation 
Act does not include an “award.”) 

(1916) AIR 1916 Lah 163 (164) : 1915 Pun Re No. 102 : 32 Ind Gas 88, 
Harhhaj Mai v. Diwan Chand. (In this case even though the award 
was signed by the parties, still it was held that the suit to enforce the 
award would be governed by Article 120 and not by Article 115.) 

(1912) 16 Ind Gas 804 (806) : 1913 Pun Rc No. 82, Hardhian Singh v. Delhi 
Cloth and General Mills Co, Ltd. (It is possible that if the parties 
sign an arbitrator’s award in token of their acceptance and thus 
merge the award into a new contract between themselves, the claim 
might be regarded as one for compensation for breach of contract 
within the meaning of Articles 115 and 116.) 

(1900) 23 Mad 693 (596) : 10 Mad L Jour 208, Sornavalli Animal v. Muth- 
ayya Sasirigal. 

(1902) 12 MadL Jour 34 (35) (Jour). Gritical Note on 23 All SheoNarain 
v. Beni Madho, (The award of an arbitrator is of the nature of a 
decision by a tribunal constituted by the parties and the enforcement 
of that decision is not a specific performance of a contract, at all 
events within the language of this Article.) 

(1916) AIR 1916 Mad 832 (833) : 31 Ind Gas 816. Sojnaszmdarain Chetty 
cd Co. v. Rangaswavty Iyengar, (Article 120 applies.) 

(1924) AIR 1924 Mad 486 (485) : 76 Ind Gas 843, Thirrimurthy Chetty v. 
Ponnan Chetty. (A suit for the recovery on an award can in no sense 
be treated as a suit to enforce a contract.) 

(1917) AIR 1917 Oudh 126 (127) : 42 Ind Gas 116, Shuhraii v. Mt. Hafizan. 
(An award is the decision of a tribunal declaring the rights of the 
parties and is evidence of the existence of those rights on the date on 
which it is made. The limitation applicable to the enforcement of 
the relief given by the award is dependent upon the nature of that 
relief.) 

(1904) 7 Oudh Gas 369 (370), Thakur Sheo Narain Singh v. Thakur Bishu- 
naih Singh. (Held, that a suit to enforce an award cannot be treated 
as a suit for specific performance of a contract within the meaning of 
Article 113.) 

(1897-1901) 2 Upp Bur Rul 293 (296), Ma Ela Win v. Maung Shwe Yan, 
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Article 113 
Notes 
6—7 

7. Date fixed for the performance. — Limitation, under the 
first part of the third column, begins to run from the date fixed for 
the performance of the contract.^ The *‘date fixed” means — 

1. the date fixed expressly by the parties; ^ or 

2. where time under the contract is extended, the new date 

substituted; ^ or 

3. the date that can be fixed with reference to a future event 

which is certain to happen, on the jn'inciple certum est 
quod certum reddi potest (that is, certain which can be 
rendered certain).** 

Where tlie vendor agrees to sell and the vendee agrees to buy 
immovable property contingent on the vendor’s title being declared 

(1919) A I R 1919 Upp Bur 25 (25) : ^9 Ind CasT2 Rul 109, 

Maung Po Tok v. Ma Stve Mi. 

[See (1909) 4 Ind Cas 821 (822) : (1907-09) Upp Bur Rul 2nd Quarter 
Lim p, 9, Mi Le Byu v, Nga Chit Pu. 

(1923) AIR 1923 Raug 108 (109) : 4 Upp Bur Rul 124 : 70 Ind Cas 
517, Mang Ne Dun v. Maung Cho. (Limitation for a suit to 
enforce an award depends on the nature of the relief sought.) 

(1929) AIR 1929 Sind 168 (169) : 23 Sind L R 417 : 117 Ind Cas 153, 

Khuhchand Bhikchand v. Jethanand Santdas. (Limitation 
for a suit to enforce an award is that provided by Article 120 
and not Article 113.) 

(1920) AIR 1920 Sind 53 (54) : 60 Ind Cas 971 : 14 Sind L R 219, 

Tulsidas Dulomal v. Wadero Allah Bux Khan. (A suit for re- 
covery of money due under an award is not a suit for specific 
performance of a contract or for compensation for breach of a 
contract within the meaning of Articles 113, 115 and 116.) 

(1913) 19 Ind Cas 376 (377) : 6 Sind L R 148, Somjirnal Tillumal v. 

Tolomal Jethanajid.)] 

Note 6 

1. (1930) AIR 1930 Lab 1020 (1021) ; 130 Ind Cas 52, Lakha Singh v. 

Ghulani Mahomed. 

Note 7 

1. (1918) AIR 1918 Pat 630 (631): 44 Ind Cas 244, Mt. Baiulanv.Nirmal Das. 

(1923) 71 Ind Cas 968 (971) (Pesb), Sikandar Shah v. Bhai Barn Chand Sant 

Eani. 

2. (1933) AIR 1933 All 410 (411) : 145 Ind Cas 586, Kashi Prasad v. ChJiabi 

Lai. 

3. (1922) AIR 1922 P C 178 (180) : 48 Ind App 175 : 43 All 257 : 68 Ind Gas 

589 (P C), Muhammad Habibullah v. Bird & Co. 

4. (1918) AIR 1918 Mad 492 (493) : 41 Mad 18 : 41 Ind Cas 807, Venkanna v. 

Venkatahrishnayya. 

(1930) AIR 1930 Lah 34 (36) : 119 Ind Cas 491: 11 Lah 69, Wartjam Singh 
V. Gopi Chand. 

(1888) 11 All 27 (31) ; 1888 All W N 254 (F B), Hart Tiwari v. Baghunath 
Tewari. (Suit for the recovery of equivalent land by a party to an 
exchange, who was dispossessed of a portion of the lands he got on 
exchange, the suit being based on a covenant in the deed of exchange 
for making good lands lost by dispossession. The cause of action 
accrues from the date of eviction.) 


first portion of the third column, from such date. If a case falls 
within the first clause of the third column, the second clause should 
not be resorted to.^ 

See also Notes 7 and 8 below. 


Lim. 98 
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7-8 


in a pending suit, limitation for a suit by the vendee for the execu- 
tion of a conveyance and for possession of the property runs from 
the date of the final decree or order in the pending suit on which 
the contract was contingent.^ 

A suit for specific performance instituted more than three years 
after the date fixed is barred.® 

The maxim cerium est quod certuyn reddi potest may rightly bo 
applied fully between the actual parties to the contract. But in 
cases where a person is entitled to bring a suit on the contract who 
may not and need not be aware of the date becoming fixed, the 
maxim will not apply.^ See also the undermentioned cases.® 

8. “Performance is refused.” — As has been seen in Note 6, 
under the Act of 1871 limitation for a suit for specific performance 
began to run from the date when the plaintiff had notice that his 
right was denied. Thus, where certain shares were allotted to A on 
the understanding that they should he transferred to the plaintiff on 
his paying up the full amount, which he did in 1862 and thenceforth 
received the dividends in respect thereof, but the shares were not 
transferred to his name, and in 1874 the plaintiff brought the suit 
against the executor of A to compel registration of the shares in his 
name, it was hold under the Act of 1871 that the suit was not barred 
because neither A nor his executor had denied the right of the 
plaintiff till just before the suit.^ Under the present Act, this deci- 
sion would not be correct, for the time fixed for the performance of 
the contract was when the shares were paid, which was in 1862, 
and time would run from that date. 

Where there is no date fixed for the performance of the contract, 
time will run against the plaintiff either from the date of the refusal 

(1911) 9 Ind Cas 243 (245) (Oudh), Gajadhar Singh v. Kandhaya Bukhsh, 
(Agreement to convey property in future entered into in 1887 — Pro- 
perty was to be conveyed on the happening of death of a certain 
person — Person died in 1903 — Suit brought in 1907 — Held, the date 
fixed was the death of person, viz. 1903.) 

5. (1884) 6 All 231 (238) : 1884 All W N 42 : 8 Ind Jur 524, Mohi-ud-din^ 

Ahmed, Khan v. Majlifi Hai, 

(1923) AIR 1923 Nag 47 (48) : 71 Ind Cas 40, Shriram v. Bahaji. 

(1921) AIR 1921 Oudh 248 (251) : 6G Ind Cas 622, Bisheshar Dayal v. But 
B aj Kaur. 

6. (1933) AIR 1933 P C 29 (32) : 141 Ind Gas 209 : 60 Cal 980 : 60 Ind App 

207 (P C), Currimbhoy d Co. Ltd. v. L. A. Greet. 

(1895) 6 Mad L Jour 33 (35), Pangutchand v. Parameswara Paitar. 

[See (1907) 10 Oudh Cas 173 (176), Ktiar Barn Ghulam Singh v. Kuar 
Pratap Singh.] 

7. (1918) AIR 1918 Mad 492 (493) : 41 Ind Cas 807 : 41 Mad 18, Venkanna v. 

Venkatakrishnayya . 

8. (1930) A I E 1930 Lah 34 (86) : 11 Lah 69 : 119 Ind Cas 491, Waryam Singh 

\ . Gopichand. 

(1938) AIR 1938 Lah 23 (26), Alopi Parshad v. Cc^ of Wards, 

Note 8 

1. (1876) 2 Cal 323 (326), Ahmed Mohamed v. Adjein Dooply, _ 

[Compare (1896) 19 Mad 391 (394), Chmnathamhi Qoundan v. Chin* 
najia Goundan.] 
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of a demand by the plaintiff for performance^ or when the plaintiff 
has notice that performance is refused.^ Where there is no actual 
notice, the refusal may be gathered from the circumstances of the 
case.^ The refusal must be unconditional,® to the knowledge of 

2. (1911) 17 Ind Gas 899 (400) (Mad), Ahdul Khadir v. Nagamrupu. 

(1924) AIR 1924 Mad 680 (682) : 80 Ind Cas 668 : 47 Mad 692, Narayana 
Chetty V. Muthiah Chetiy. (Where a contract for the siile of immov- 
able property provides for the execution of sale deed “on demand’^ 
from the vendee, the cause of action for a suit for specific performance 
arises only after request and refusal.) 

(1916) AIR 1916 Mad 1074 (1076) : 29 Ind Cas 898 (901), Kalappa KamtJii 
V. Kachur Sakha Rama Rao, 

(1933) AIR 1933 Cal 641 (643) : 60 Cal 761 : 146 Ind Cas 863, Chand Bibi v. 
Santoshkumar Pal. 

(1916) AIR 1916 Cal 136 (148) : 43 Cal 790 : 35 Ind Cas 305, Mathura 
Mohan Saha v. Ramkumar Saha d Chittagong District Board, 

(1909) 1 Ind Cas 626 (637) : 86 Cal 675, Mathewson v. Sriram Kanai Singh, 

(1920) AIR 1920 Pat 822 (823) : 52 Ind Gas 452 : 4 Pat L Jour 447, Satya 
Kinkar v. Shiba Prasad. 

(1923) AIR 1923 Rang 44 (44) : 79 Ind Cas 278, Ma Ma Oyi v. Ma Nyo Po. 

(1916) AIR 1916 Low Bur 104 (104) : 38 Ind Cas 761, Mya Bwin v. Mating 
Kya Zan. 

(1902) 5 Oudh Cas 140 (142), Suhba Singh v. Hari Singh. 

(1938) AIR 1938 Lah 23 (27), Alopi Parshad v. Court of Wards. (Agree- 
ment between AandJ5 that B should finance A’s litigation in respect of 
certain property and in return get a share of it after decree — Agreement 
also providing that if appeal was preferred to Privy Council, B would 
get a greater share — Suit for specific, performance of contract more 
than three years after decree but within three years of refusal to per- 
form the contract is in time, as no date for specific pt^rformance was 
fixed and the second part of Article 113 applied.) 

■b (1921) A I R 1921 Bom 409 (411) : 45 Bom 434 : 59 Ind Cas 681, Laxman v. 
Bhagujan Singh, 

(1878) 5 Cal 175 (182) : 2 Cal L R 268 : 4 Ind Jur 570, New Beerhhoom Coal 
Co. V. Bidoram Mahata. 

(1932) AIR 1932 Lah 24 (25) : 135 Ind Cas 203, Mahhuh v. Munshi. 

(1930) AIR 1930 Lah 1020 (1022) : 130 Ind Cas 52, Lakha Sitigh v. Gliulam 
Muhammad, 

(1932) AIR 1932 Lah 36 (37) : 139 Ind Cas 121, Lai Singh v. Hari Singh. 

(1928) AIR 1928 Nag 211 (212) : 107 Ind Cas 905, Sheikh Ahmad v. Amir- 
khan. (Under Article 113, the date for commencement of limitation 
against the defendant would be when he learnt that p-rformance of 
the contract was refused.) 

(1927) AIR 1927 Nag 353 (354) : 102 Ind Cas 305, Rao Saheb v. Utnrao, 

(1923) A I R 1923 Rang 125 (126) : 72 Ind Cas 6 : 11 Low Bur Rul 462, Mg. 
Shwe Hrnon v. Mg. Tha Byaw. (Where in pursuance of a contract to 
sell the vendor gives the vendee possession of the propKijrty, limitation 
against the vendee will only commence to run frorYi the date when the 
vendee became aware that the vendor refused to complete the contract.) 

(1916) AIR 1916 Low Bur 73 (74) : 32 Ind Cas 573, Mating Ne Dun v. Ma 
Le. 

(1916) AIR 1916 Low Bur 79 (80) : 32 Ind Cas 536, Ma Shwe On v. Mating 
Kyet. (The limitation for a suit for specific performance of a contract 
to sell (the sale deed being unregistered) is three years from the time 
when the vendee knows that vendor refuses to selb) 

(1911) 11 Ind Cas 25 (27) (Sind), Visram v. Bibi Sultan, 

4. (1916) AIR 1916 A1U6 (7) : 32 Ind Cas 49, Fatmatus Stighra Begam v, 
Mariamunissa $^gam . 

(1928) AIR 1928 Cal 754 (755) : 116 Ind Cas 370, Hemeswar Bartia v. Poal 
Chandra. 

(1921) 62 Ind Cas 953 (954) (Lah), Tapasi Mai v. Jhandoo. 

(1932) AIR 1932 Lah 86 (87) ; 139 Ind Cas 121, Lai Singh v. Hari Singh. 
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Artiole 113 the plaintiff ^ and not evasive/ Where there is an agreement by the 
vendee to re-convey the property to the vendor, and on the vendor’s 
8 — 9 demanding re-sale of the property the vendee denies the agreement, 

his denial will amount to a refusal to perform the agreement/ 

Illustration, 

A contracted in 1903 to sell to B three out of twelve sites for oil 
wells which she expected to be allotted to her by the Government 
for that year. In 1904 four of those sites w^ere allotted by the 
Government, but A did not obtain all the twelve till 1912. 
There was nothing to show that the allocation of the total of 
twelve sites w'as a condition precedent to the grant of the three, 
B instituted in 1913 a suit for specific performance of the agree- 
ment to sell the three wells. It was held by the Privy Council 
that the refusal took place in 1905, and that such a long lapse 
of time was fatal to the action.^ 

9. Defences to a suit for specific performance. — Of the 

various defences that can be raised to a suit brought for specific 
performance of a contract, those that are intimately connected with 
the question of limitation only may be here noticed : 

' 1, Delay of the plaintiff in filing the suit. 

The remedy of the sjjecific performance of a contract is 
an equitable remedy, the granting of which depends on the 
discretion of the Court. ^ While granting a decree for specific 
performance in favour of the jdaintiff, the Court has to take into 
consideration, among other factors, the delay of tlie plaintiff in 
instituting the suit. The defendant is, therefore, entitled to 
raise the plea of delay as a defence to the suit brought by the 
plaintiff. And where delay, not amounting to a bar by the 
statute of limitation, is pleaded as a defence, the validity of 
such defence must be tested on principles substantially equitable. 
In Kissen Gopal v. Kally Prosoyinof' Woodroffe, J., observed: 

In my ojhnion, delay is not material so long as matters remain 

6. (1930) AIR 1930 Lah 34 (36) : 119 Incl Cas 491 : 11 Lah 69, M^aryam Singh 

V. Gopichand. 

7. (1914) AIR 1914 Cal 155 (157) : 23 Ind Cas 360, Kali Das v. Giribala Dasi. 

S. (1934) AIR 1934 Bom 171 (175) : 151 Ind Cas 536, Harkisandas BJnigivan- 
das V. Bai Dhayioo, 

(1880) 3 Mad 87 (89, 91) : 5 Ind Jur 239, Virasayni Mudali v. Barnasaviy 
Mudali, 

9. (1922) A I E 1922 P C 249 (251) : 48 Ind App 214 : 48 Cal 832 : 4 Upp Bur 
Eul 30 : 63 Ind Cas 914 (P C), Ma Shwe Mya v. Maung Mo Hnaung. 

Note 9 

1. See Specific Relief Act, Section 22. 

[Sw also (1916) A I E 1915 Lah 124 (125) : 27 Ind Cas 481, Maharaj Das v. 
Gian Singh. 

(1926) AIR 1926 Cal 181(184) : 88 Ind Gas 737, Sm Lai Chamaria 
V. Uariram Ooenka. 

(1920) A I E 1920 Nag 173 (174) : 58 Ind Cas 23, Munir Mohammad 
V. liama.] 

2. (1905) 33 Cal 633 (636). 
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i7i statu quo, and it does not mislead the defendant or amount 
to acquiescence. It must be shown that delay has x)rejudiced 
the defendant. To operate as a bar to relief, the delay should 
be such as to amount to a waiver of the jdain tiff's right by 
acquiescence, or where by his conduct or neglect he has, though 
perhaps not waiving that remedy, yet put the other party in a 
situation in which it would not be reasonable to jdaco him, if the 
remedy were afterwards to bo asserted. When such is not the 
case, any lapse of time short of the j^eriod allowed under the 
Limitation Act should not disentitle the claimant to relief to 
which he is otherwise entitled." ^ Thus, even though a mere 
delay in filing a suit is not fatal to the suit, the delay taken 
with other circumstances of the case will prove a successful 
defence to the suit for specific i)erformance.^ 


. See also the following cases to the same effect : 

(1930) AIR 1930 P C 165 (169) : 123 Ind Gas 712 (PC), Rustomji Ardcshir v. 
Annasaheb Narandas. 

(1922) A I R 1922 Lah 461 (465, 466) : 3 Lab 376 ; 67 Ind Gas 700. Jaugal 
Singh v, Ghulani Muhammad. 

(1923) AIR 1923 Lah 694 (694) : 75 Ind Gas 743, Gopali Bam v. Dewak 
Bam. 

(1929) AIR 1929 Lab 679 (680) : 117 Ind Gas 225, Allah Ditta v. Jamna 
Das. 

(1919) AIR 1919 Cal 837 (839) : 50 Ind Gas 177, Kailas Chandra v. Be joy 
Kanta. 

(1932) AIR 1932 Gal 493 (496) : 138 Ind Gas 498, Jadu Nath v. Chandra 
Bhusan. 

(1921) AIR 1921 Cal 179 (180), Maharajah Bahadur v. Surcsh Chandra. 
(Plaintiff’s conduct amounted to an abandonment of the contract — 
Specific performance refused.) 

(1912) 13 Ind Gas 879 (880) (Gal), Kedar Nath Savianta v. Manu Bibi. 

(1923) A I R 1923 Mad 284 (287) : 46 Mad 148 : 72 Ind Gas 868, Abdul 
Shaker v. Abdul Bahiman. (Defendant not prejudiced — Delay was 
excused.) 

(1914) AIR 1914 Mad 462 (463) : 23 Ind Gas 560, Siiryaprakasarayadu v. 
Lakskmiyiarasimhacharyulu. 

(1911) 17 Ind Gas 399 (400) (Mad), Abdul Khadir v. N agasarupu. (No j^rc- 
judice to the defendant — No question of delay.) 

(1918) AIR 1918 Pat 630 (631) : 44 Ind Gas 244, Mt. Batulan v. Nirmal 
Das. 

(1923) AIR 1923 Sind 60 (52) : 77 Ind Gas 897 : 16 Sind L R 278, Begraj v. 
Alisher. 

(1921) AIR 1921 Sind 197 (199) ; 15 Sind L R 21, Narooshankar Pran^ 
Shankar v. Bajurnal Bhagtvandas. 

(1915) AIR 1915 Mad 546 (547) : 26 Ind Gas 121, Veerayya v. Sivayya. 

. (1914) AIR 1914 Cal 137 (140) : 41 Gal 852 : 23 Ind Gas 214, Haradhan 
Deb Nath v. Bhagabati Dasi. (In this case a collection of English 
decisions on the point will be found.) 

(1902) 30 Cal 265 (277, 278) : 7 Cal W N 229, Mohendra Nath v. Kali 
Prasad. (Specific performance refused though time was not of essence 
of contract.) 

(1367) 8 Suth W R 280 (281), Pureag Singh v. Kheer Singh. (Delay amount- 
ing to negligence.) 

(1929) AIR 1929 Lah 249 (251) : 113 Ind Gas 140, Bekh Singh v. Dwarka 
Nath. (Delay coupled with change of conditions — Specific performance 
should be refused.) 

(1919) AIR 1919 Lah 393 (895) : 1919 Pun Re No. 67 ; 51 Ind Gas 704, 
Lachmaji Das v. Kharak Singh. (Where a person allows a period of 
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Article 113 
Note 9 


As to the defence that time was of the essence of the contract 
see the undermentioned decisions. 

II. Part performance. 

In those cases to which Section 53-A of the Transfer of 
Property Act aj^plies, the defendant is entitled to take the 
plea of |.)art performance, even though his remedy of specific 
performance is barred at tlie date the x^laintilf brought his suit, 
Thus, where a person enters into x)Ossession of property under a 
written contract of sale, he can set up his rights under the 
contract in defence to a suit for possession against him, although 
a suit for the specific performance of the contract may be barred 
by limitation.® 


more than three years to elapse from the failure of the defendant to 
complete a contract of sale before bringing a suit for specific perfor- 
mance of the contract, the inordinate delay is sufficient to disentitle 
him to any relief.) 

(1905) 27 All G78 (679) : 1905 All W N U1 : 2 All L Jour 405, Narmh Begam 
V. A. H. Greet. (Sadasiva Iyer, J., observes in A I R 1914 Mad 462 at 
Page 463 : “I am not satisfied that the decision in 27 All 678 has not 
been expressed in rather too wide and general a language. The decision 
.... might be justified on the facts of the case ....”) 

(1925) AIR 1925 All 595 (601) : 47 All 784 : 89 Ind Oas 27, Swarath Bam 
Barn Saran v. Barn Ballabh. (Delay amounting to abandonment of 
claim.) 

(1913) 21 Ind Cas 35 (35) (All), Abdul Aziz v. Narain Das. 

(1917) AIR 1917 Mad 8 (9) : 37 Ind Cas 776, Marudanay again Pillai v. 

Munuswamy Pillai. (27 All 678, Followed.) 

(1924) AIR 1924 Bom 282 (286) : 85 Ind Oas 491, Karsandas v. Gopaldas. 

5. (1915) AIR 1915 P C 83 (85) : 40 Bom 289 : 43 Ind App 26 : 32 Ind Cas 

246 (P 0), Jamshed Khodaram v. Bur jar ji Dhunjibhai. 

(1925) AIR 1925 Mad 965 (966) : 87 Ind Cas 552, Dhakshinamurtliy v. 
Dhanakoti Aimnal. 

(1919) AIR 1919 Mad 544 (544) : 42 Mad 802 : 52 Ind Cas 590, Saniarapiiri 
Chettiar v. Sutharsana Chettiar. 

(1929) AIR 1920 Nag 164 (168) : 116 Ind Cas 651 : 25 Nag L R 110, Bama- 
krishna v. Laxirninarain. 

6. These cases were decided pi''^or to the enactment of Section 53- Transfer 
of Property Act, and arc still good law : 

(iOlS) A I R 1918 All 211 (213, 215) : 4.3 Ind Cas 645 : 40 All 187, Salainat- 
uz-zamani Begam v. Masha Allah Khan. 

(1924) AIR 1924 Mad 271 (273) : 46 Mad 919 : 76 Ind Cas 886 (F B), Viza^ 
gapaiarn Sugar Development Co, Ltd. v. Muthuramareddi. 

(1925) AIR 1925 Mad 763 (764) : 88 Ind Cas 903, Avugaddi Jogamma v. 
Lalani Poihanna. 

(1930) AIR 1930 Mad 1021 (1024) : 129 Ind Cas 59, Naganna v. 

Appalaraju. 

(1922) AIR 1922 Bom 9 (11) : 46 Bom 722 : 66 Ind Cas 868, Venkatesh v. 
Mai lappa. 

(1923) A I R 1923 Bom 473 (4.78) : 47 Bom 621 ; 75 Ind Cas 118, Sandu 
Valji V. Bhikchand Surajmal. 

(1928) AIR 1928 Born 150 (152) : 52 Bom 307 : 109 Ind Cas 532, Bamappa 
Sharnnaji v. Yellappa Balaji. 

(1921) AIR 1921 Upp Bur 10 (12) : 4 Upp Bur Rul 179 : 76 Ind Oas 141, 
Maung Po Thav. Maung Ba Din. 

(1923) AIR 1923 Rang 125 (126) : 11 Low Bur Rul 462 : 72 Ind Cas 6, 
Maung Shive llmon v. Maung’Tha Byaw. 

[See also (1924) AIR 1924 Cal 483 (484) : 76 Ind Cas 365, Pitambar 
Gain v. Bamcharan Moral.'] 
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111. Equity in Walsh v. Lonsdale.'^ 

Section 53-A of the Transfer of Property Act applies only 
when the contract of transfer is in writing signed by the trans- 
feror; it does not apply to an oral contract, Tn such cases the 
defendant’s rights under the contract are, to a limited extent, 
protected by the equitable principle stated in Walshv. Lonsdale.^ 
That principle may be stated thus: Whore the transferor agrees 
to transfer land, and the transferee goes into possession, and 
the agreement is one of which specific performance would be 
granted, the parties to the agreement have the same legal rights 
as between themselves and are subject to the same legal liabili- 
ties, as if the transfer has been completed in the eye of law.^ 
In Ariff v. Jadunath^ the Privy Council has laid down that 
this principle has no application where the defendant’s right to 
sue for specific performance of the contract was barred at the 
date of the plaintiff’s suit to evict him. 

Illustration. 

In 1913, A orally agreed to grant a permanent lease of land 
to B. B entered into possession of the land and erected struc- 
tures thereon to the knowledge of A. No lease deed was executed. 
To a request from 71, A, in 1918, refused to grant him the lease. 
Not having sued for the specific performance, B's right to sue 
became barred in 1921. In 1923 A brought a suit for possession. 
It was held by the Privy Council that the principle of Walsh v. 
Lonsdale^ did not protect B and that A was entitled to a decree. 


1 1 the 

escissionof a 
ontract. 


Three years. 


When the facts 
entitling the plain- 
tiff to have the 
contract rescinded 
first become known 
to him. 


^ Act of 1877, Article 114 

Same as above. 

7. (1882) 52 L J Ch 2 (4): L R 21 Ch D 9 : 31 W R (Eng) 109 : 4G L T 858. 

B. See Mulla’s Transfer of Property Act, 1933 Edition, Pages 242, 240. 

9. (19B1) AIR 1931 P C 79 (82) : 58 Ind App 91 : 58 Gal 1235 : 131 Ind Gas 
762 (PG). 

10. (1931) AIR 1931 P G 79 (82) : 131 Ind Gas 7G2 : 58 Ind App 91 : 58 Cal 
1235 (P C), Ariff v. Jadunath, 

(1932) AIR 1932 Sind 42 (46, 48) : 139 Ind Gas 388 : 25 Sind L R 433, 
Muhammad Tahir v. Mian Pirbux. 

(1933) AIR 1933 P G 29 (32) : 141 Ind Gas 209 : 60 Gal 980 : GO 
Ind App 297 (P G), Currimbhoy dt Go. v. E. A. Creetl] 

[See also the folloiviug cases : 

(1904) 17 C P L R 19 (23), Jeyram Mahajan v.Ganapati Mali. 
(1909) 2 I. G. 244 (247) : 5 N L R 70, Gangahisen v. Tiikaram. 
(1899) 13 0 P L R 163 (165), Sheoram Kirar v. Lahnan. 

(1930) AIR 1930 Pat 53 (54) : 123 Ind Gas 799, Baghunath 
Bhagai v. Sukan. 

(1924) AIR 1924 Rang 214 (21G) : 2 Rang 285 : 81 Ind Gas 
857 (F B), Maung Myat Tha Zan v. Ma Dun.'] 


Article 113 
Mote 9 


Article 114 



1560 


FOB BESCISSION OP CONTBACT 


Article 114 
Note 1 


Synopsis 

1. Scope of the Article. 

2. Starting point. 

1, Scope of the Article. — This Article refers to suits under 
Section 35 of the Specific Relief Act, 1877, which provides that any 
person interested in a contract may sue to have it rescinded, and 
such rescission may he adjudged by the Court in any of the following 
cases, namely : — 

1. Where the contract is voidable or terminable by the plaintiff; 

2. Where the contract is unlawful for causes not apparent on 

its face, and the defendant is more to blame than the 
plaintiff* ; 

3. Where a decree for specific performance of a contract of sale, 

or of a contract to take a lease, has been made, and the 
purchaser or lessee makes default in i)ayment of the pur- 
chase money or other sums which the Court has ordered 
him to pay. 

A rescission of a contract implies that the contract has not yet 
been j) 0 rformed.^ Further, a rescission of a contract can only be as 
between the promisor and the promisee, A suit by a third party C 
therefore to have an instrument between A and B cancelled or set 
aside is not one for the rescission of any contract and is not governed 
by this Article.^ 

A suit for the dissolution of a partnership'^ or a suit by a rever- 
sioner for recovery of prox)erty from the alienee from a widow^ is 
not one for the rescission of any contract and is not within this 
Article. 


Act of 1871, Article 114 

Columns one and two, same as above. 

Column three was : When the contract is executed by the plaintiff. 


Act of 1859 

No corresponding provision. 


Article 114 — Note 1 

1. See Section 64 of the Contract Act. 

2. (1881) 3 All 846 (848) : 1881 All W N 95, Bhawani Prasad v. Biskeshar 

Prasad, 

(1919) AIR 1919 Low Bur 58 (54) : 50 Ind Cas 324 : 9 Low Bur Kul No. 186, 
Ma Nyi Ma v, Aung Myat, 

3. (1928) AIR 1928 Rang 160 (162) : 110 Ind Cas 349 ; 6 Rang 198. A, Kho^ 

rasny v. C. Acha, 

4. (1882) 1882 Pun Re No. 141, Budda v. Khan, 
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Similarly, where a gift is resumable on failure of the donee to Article 114 
fulfil certain conditions, and on failure of such conditions the donor Notes 

sues for recovery of the property, it has been held that this Article 1— -2 

does not apply.^ 

2. Starting point, — Under Article 114 of the Act of 1871, 
time ran from the date when the contract was executed by the 
plaintiff. Under Article 114 of the Act of 1877 as well as under 
this Article, time runs from the date when the facts “entitling the 
plaintiff to have the contract rescinded first become known to him." 

Where in a suit for rescission of contract of insurance on the ground 
of fraudulent misrepresentation it was found that the plaintiff hiew 
all the facts which would entitle him to sue for rescission, earlier 
than the time when he actually ascertained their proper construc- 
tion, it was held that time ran from the earlier date when he knew 
the facts and not from the later date when he actually ascertained 
their proper construction.^ 


1 1 5.t ^ o r 

compensation for 
the breach of any 
contract, express 
or implied, not in 
writing registered 
and not herein 
specially provided 
for. 


When the contract 
is broken, or 
(where there are 
successive breaches) 
when the breach in 
respect of which 
the suit is institu- 
jted occurs, or 
(where the breach 
is continuing) 
when it ceases. 


Three years. 


Article 115 


Act of 1877, Article 115 

Same as above. 


Act of 1871, Article 115 


115, — For the breach of any 
contract, express or impliccl, 
uot in writing registered, and 
not herein specially provided 
for. 


Three years. 


When the contract is broken, 
or (where there are succes- 
sive breaches) when the 
breach sued for occurs, or 
(where the breach is con- 
tinuing) when it ceases. 


Act of 1859, Section 1 clause 9 

For the breach of any contract — the period of three years from the 

.... when the breach of contract in respect of which the suit is brought 
br.st took place, unless there is .... a contract in writing signed by the party 
^0 be bound thereby or by his duly authorized agent. 


(1932) Ind Bui 1932 Lah 645 (646), Btidhu v. ML Hanjro. (Article 143 was 
held to apply.) 


Note 2 

1- (1905-06) 54 W R (Eng) Digest, page 86 (87) : 94 L T 756 ; 22 T L R 525, 
Molloy V. Mutual Reserve Life Insurance Co, 
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Note! 


S ynopsis 

1. Scope and applicability of the Article. 

2. “Not in writing registered.” 

3. “Compensation for the breach of any contract.” 
i. Implied contract. 

5. Suit to recover arrears of malikana. 

6. Suit by judgment-debtor for compensation against 

the decree-holder for failure to certify payment 
made out of Court. 

7. Suit for compensation for wrongful dismissal from 

service. 

8. Claim by liquidator against the directors of a limited 

company under Section 238 of the Companies Act, 
1913. 

9. Suit for commission by a broker. 

10. Suit for recovery of money against a del credere 

agent. 

11. Suit based upon on an award by arbitrators. 

12. Suit based upon a compromise decree. 

13. Claim for use and occupation. 

14. Claim for interest by way of compensation. 

18. Other suits falling under this Article. 

16. Starting point of limitation — General. 

17. Continuing breach. 

18. Successive breaches of contract. 


Other Topics 


Adjustment of accounts — Suit on ... 
Article IIG and this Article — Difference 
Conditions for applicability of the Article 
Doctor’s fee — Suit for recovery of 
Suit against surety 


See Note 3, Pts. 4, 
... See 


5 ; Note 1, D-N (11) 
Note 1, Pts. 2, 3, 10 
See Note 1 
See Note 4, Pt. 1 
See Note 3, Pt. 3 


1. Scope and applicability of the Article. — This is a 
residuary Article apjilying to all actions ex contractu not specially 
provided for otherwise.^ The difference between Article 116 and 
this Article is that the former applies only to contracts in ivriting 
registered, whereas this Article applies to oral contracts^ as also 

Article 115 — Note 1 

1. (1922) AIR 1922 Lah 198 (200) : 2 Lah 376 : 66 Ind Gas 490 (F B), Maho- 

med Gkasita v. Siraj-Ud-Din. 

(1930) AIR 1930 Oudh 395 (397) : 126 Ind Gas 682 : 6 Luck 80, Chaturgun 
V. Shahzadi. 

2. (1884) 10 Gal 1033 (1035), RamesUwar Mandal v. Ram Chand Roy, (Loan on 

a verbal contract to repay.) 

(1883) 1883 Pun Re No. 20 (page 61), Baldeo Singh v, Sheodan, (Suit for ^ 
sum of money alleged to be due on an oral agreement entered into by 
the parties after accounts had been stated.) 
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contracts which are in writing but not registered.’^ 

In order that this Article may apply, the following conditions 
must be fulfilled : 

1, The suit must he founded upon contract. 

Where the suit is not founded upon contract between the 
parties but upon tort, such as a suit to recover damages for the 
wrongful use of water from a tank belonging to the plaintiff,** 
this Article has no apxdication. 

In Bama Seshayya v. Cotton Press f the question arose as 
to whether a suit for recovery of dividend, which had accrued 
in favour of a share-holder in a limited company, was a suit 
for the breach of a contract witliin the meaning of this Article. 
Coutts-Trotter, C. J., who delivered the leading judgment of the 
^'ull Bench in that case, observed as follows : 

“We think that this debt, created by the declaration, whether 
in certain circumstances and for certain i)urposes it might be 
regarded as a contract, is not a contract such as was contem- 
plated and envisaged by Article 115 o[ the Limitation Act 

... It seems to me clumsy beyond anything that is legitimate 
to allow the claims of a share-holder for his dividend to be 
regarded as aptly described ‘comi)ensation for breach of contract, 
express or implied.* ” 

In other words, this Article presupposes the existence of a 
contract,^ and where the suit is not one seeking to enforce a 
contractual liability or obligation, but a statutory liability, the 
Article has no application. Thus, a suit to recover the license 
fees assessed by the Municipal Committee under Section 180 
of the Bihar Municix)al Act, 7 of 1922, in resx)ect of a platform 
erected by the defendant for his holding, is a suit to enforce the 
obligation imposed by the Act and does not fall within the 
purview of this Article, but falls under Article 120.^ 

3. (1902) 25 Mad 55 (59) : 11 Mad L Jour BIB, Seshackala Naiher v. Varada 

Chariar. 

(1902) 1 Cal L Jour 211 (213), Mali Lai Bose v. Amin Chasid. 

(1932) AIR 1932 Cal 85 (86) : 58 Cal 930 : 133 Iiid Cas 179, AjU Kuviar 
Basil V. Chairman of the Commissioners of Dacca Municipality. 

(1870) 5 Mad H C R 68 (69), V ejilcatachalam v. Mala Kasigadu. 

4. (1936) AIR 1936 Mad 250 (250) ; 161 Ind Cas 538, Manga Beddi v. Ven- 

kataraghava Ayyangar. (Article 36 governs the case.) 

5. (1926) AIR 1926 Mad 615 (620) : 91 Ind Cas 515 : 19 Mad 408 (F B). 

(1916) AIR 1916 Pat 384 (385) : 35 Ind Cas 430 : 1 Pat L Jour 69, Kishun 

Deyal Singh v. Kishun Deo Jha. (Suit by some co-sharers in a ferry 
against the other co-sharers for profits is not governed by this Article 
as there is no contract to pay V>otwecn the co-sharors.) 

(1937) AIR 1937 Pesh 28 (30) : 168 Ind Cas 41, Ayuh Khan v. Akram. 

(1916) AIR 1916 Mad 524 (525) : 28 Ind Cas 495, Narayanan v. Benga 
swamy Chetty. (Benamidar — Agreement to collect and hold money 
for plaintiff — Article not applicable.) 

(1938) AIR 1938 Pat 192 (193) ; 175 Ind Cas 86, Mathura Prasad v. Gaya 
Municipality. 

[See also (1938) AIR 1938 Sind 48 (48) : 173 Ind Gas 678, Larkana 
Municipality v. Kaloomal Patnoomal. (A suit for recovery of 
terminal tax is governed by Article 120 and not by Article 115.)] 


Article IIS 
Note 1 



1564 FOR COMPENSATION FOR BREACH OP CONTRACT 


Article IIS 
Hotel 


2, There shoitld he a breach of the contract. 

The very basis of a suit contemplated by this Article is that 
the contract has been broken, and is no longer in existence, 
and, in this resj)ect, it differs from Article 97, which applies to 
a case where the plaintiff alleges that the contract is still good 
and subsisting and an event contemplated by the contracting 
parties has happened.^ Thus, in a case where all that was 
alleged was that the x>arties had to look into the accounts of 
each other to ascertain as to who made the larger profit so that 
the party who made the larger profit might jmy over a portion 
of the same to the other in order to equalise the profits, and a 
suit for accounts was brought for that purpose, it was held that 
there was no question of any breach of contract or compensation 
payable for such breach, and that therefore this Article had no 
application.^ 

5. The relief claimed in the suit must he compensation. 

For the meaning of the term “compensation”, see Note 6 
to Article 116 infra. 

4. The suit must not he specially provided for Iny any other 
provision of the Act. 

Where the suit, though it is one for compensation for breach 
of a contract, falls under some other Article of the Act, this 
Article has no application.^^ In this respect also this Article 
differs from Article 116, wherein the words “and not herein 
specially provided for” do not occur. Thus, this Article does not 
apply to a suit for accounts by the principal against the agent 

8. (1934) AIR 1934 Pat 148 (149) : 150 Ind Gas 975 : 13 Pat 192, Lalji Singh 

V. liamru'p Singh. 

9. (1927) AIR 1927 Mad 775 (776), Bhavanarayana v. Kolia Venkayya. 

10. (1937) AIR 1937 Gal 687 (592) : I L R (1937) 2 Cal 631 : 173 Ind Gas 540, 
Munshi Allauddin Ahamed Choudhury v. Tomizuddm Ahamed. 

(1934) AIR 1934 All 126 (126) : 147 Ind Cas'295, Abdul Aziz Khan v. Nias 
Ullah. (Suit by plaintiff dealer in wood against defendant who does 
sawing business to recover money lent less value of work done by 
defendant falls under Article 57.) 

(1880) 6 Cal 830 (832) : 6 Cal L R 356, JoJmri Mahton v. Thakoor Nath 
Lukee. (Suit to recover money deposited with the defendant on the 
understanding that it should be returned in a certain event is governed 
by Article 62.) 

(1931) AIR 1931 Lah 309 (310) : 130 Ind Gas 574, Bhima Mai d Sons v. 
Rahmat Ullah. (Suit to recover balance of price of car sold and deli- 
vered to defendant and for damages for breach of contract— 
Article 62 applies.) 

(1911) 12 Ind Gas 616 (616) (Lah), Dharm Singh v. Ali Mard Khan. (Suit 
for recovery of amount under a bond — Article 68 applies.) 

[See also (1919) AIR 1919 Lah 108 (108) ; 1918 Pun Re No. 41 : 49 
Ind Gas 231, Mengha Earn v. Hassu. (Suit for recovery of grain 
advance — Article apidicable is Article 65 or Article 115 and not 
Article 62, 57 or 120.) 

(1921) 65 Ind Gas 812 (813) (Pat), Mathura Prasad Singh v. Satya 
N ar ay an Prasad Sahai. 

(1869) 9 Suth W R 193 (196) : Beng L R Sup Vol 909, Lalmohan 
Holdar v. Mahadeh Katee. (Suit for price of goods sold whole- 
sale.)] 
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arising out of breach of the contract of agency^^ or to a suit 
for compensation against a carrier for non-delivery of goods, 
because Articles 89 and 31 respectively are specific provisions for 
such suits. Where, however, the other Articles do not specifi- 
cally apply, this Article being a residuary Article will apply. On 
this principle, a suit against the carrier for mis-delivery of goods 
as distinguished from non-delivery provided for by Article 31,^® 
or a suit against the carrier claiming damages where the carrier 
company has delivered, tlie goods to the consignee l)ut realised 
from him the value of the goods delivered because of liis failure 
to produce the bill of lading in time/'* have been lield to be suits 
falling under this Article. 

2. “Not in writing registered/’ — In the case cited below, ^ it 
was observed by Marten, C. J., of the High Court of Bombay, that 
this Article does not apply to a case where the contract is partly 
in writing which is registered and i)artly in writing which is not 
registered. 

3. “Compensation for the breach of any contract.” — The 

term “compensation” used in this Article does not connote a claim to 

11. (1925) AIR 1925 Pat 494 (495) : 89 Ind Cas 275 : 4 Pat 289. Jogindra 

Narayan v. Chinai Mtihaimnad Sarcar. 

(1916) A I r'i 916 Cal 680 (682) : 30 lud Cas 697 : 43 Cal 248, Madlmsudhan 
Sen V. Tiakhal Chandra Das, 

(1909) 2 Ind Gas 597 (599) (Gal), Mahomed Faiz Choudhury v. Upendra Lai 
Singh Boy. (A suit for account by the present common manager 
appointed under Section 93, Bengal Tenancy Act against former com- 
mon manager is governed by Article 89 and not by Article 115.) 

(1922) AIR 1922 Cal 355 (356) : 49 Cal 250 : 68 Ind Cas 562, Pran Bam 
Mookerjee v. Jagdish Nath Bay, 

(1919) AIR 1919 Cal 458 (460) ; 53 Ind Cas 675, Bhahatarini Dehi v. Sheikh 
Bahadur Sarkar. 

(1916) AIR 1916 Mad 281 (283) : 39 Mad 376 : 26 Ind Cas 740, Venkata- 
challam Chetty v. Narayanan Chetty. 

[See however (1917) AIR 1917 Cal 156 (158) : 40 Ind Cas 359, Kesho 
Prasad Singh v. Sarwan Lai, (Suit for recovery of money 
found duo on adjustment of accounts by agent is governed by 
Article 64 or Article 115.] 

12. (1902) 26 Bom 562 (570) : 4 Bom L R 447, llajee Ajam v. Bombay d Persia 

Steam Navigation Co. 

(1909) 3 Ind Cas 469 (469) (Cal), Indian Crcneral Navigation and RailtoayCo, 
Ltd, V. Nanda Lai Banik, (In view of the amendment of Article 31 
by Act 10 of 1899, this Article has no application.) 

(1925) AIR 1925 Pat 727 (728) ; 5 Pat 106 : 90 Ind Cas 374, B, N. By. Co, 
Ltd. V. Harnir Mull Chagan Mull. 

(1925) AIR 1925 Pat 611 (612) : 4 Pat 482 : 89 Ind Cas 672, E. I. By. Co. 
V. Sagar Mull. 

See also Note 7 to Article 31. 

13. (1913) 19 Ind Cas 477 (478) (Lah), Fakir Chand v. Secretary of State. 

14. (1910) 8 Ind Cas 882 (882) (Mad), Kothandarama Chetty v. British India 

Steam Nivigation Co. Ltd. 

Note 2 

1. (1930) AIR 1930 Bom 572 (584) : 54 Bom 226 : 127 Ind Cas 305, Govind 
Narayan v. Ranganatk Oopal. 

[See also (1937) AIR 1937 Pat 293 (301) : 168 Ind Cas 786, Penin^ 
Bular Locomotive Co. Ltd. v. H. Langham Reedy etc. (Follow- 
ing A I R 1930 Bom 672).] 


Article 115 
Notes 
1—3 
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Notes 
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unliquidated damages, but includes a claim for the recovery of a sum 
certain.^ (For a full discussion as regards the meaning of the term 
“compensation,” see Note 6 to Article 116 infra,) 

The folloioing suits for the recovery of a sum certain have been 
held to he suits for compensation for the breach of a contract within 
the meaning of this Article : — 

1. A suit to enforce the liability of a surety who has guaranteed 
the payment of the amount borrowed by a debtor, e. g. under a 
promissory note.^ The fact that the contract between the debtor 
and the creditor is in writing registered does not make Article 
116 applicable where the contract of suretyship is in writing but 
not registered. The liability of the surety though arising on the 
same transaction is a distinct and separate liability, there being 
two different contracts.® 

2. A suit on a hatchitta stamped and signed by the debtor 
containing a statement of adjustment of accounts and consisting 
in itself an unqualified promise to pay the amount found due 
on the adjustment.^ 

3. A suit on adjusted accounts of a partnership which entitles the 
plaintiff to claim that sum by virtue of that adjustment.® 

4. A suit to enforce a contract embodying a promise to pay a 
time-barred debt.® 

5. A contracted with B to supply goods and render other catering 
services for payment. After the contract was broken by C 
purchased in court sale the debt due by B to A. on account of 


Note 3 

1. (1922) A I R 1922 Lah 198 (200) : 66 Ind Cas 490 : 2 Lah 376 (F B), 

Mahomed Ghasita v. Shiraj-ud-dm. 

(1910) 8 Ind Cas 788 (789) (Cal), Nistarini Debi v. Chandi Dasi Debt, 

(1917) AIR 1917 Cal 154 (156) : 39 Ind Cas 205, Shree Nath Roy v. Peary 

Mohan. 

also (1936) AIR 1936 Mad 785 (788) : 165 Ind Cas 301 (P B). 
O fficial Assignee w . V . A. Knppusamy Naidu, (Original debt 
pay.ab]c by instalments — Debt subsequently comprised in pro- 
missory note payable on demand — Suit on promissory note 
time-barred — Plaint held can be amended so as to base claim 
on basis of original debt — Suit brought within three years of 
last payment of instalment is in time.)] 

2. (1931) AIR 1931 Lah 691 (693) : 182 Ind Cas 590 : 13 Lah 240, Diyalu Mai 

V. Nandu Shah Dev Raj. (Letter of guarantee executed by surety.) 
(1918) A I R 1918 Cal 707 (709, 711) : 44 Cal 978 : 39 Ind Cas 705, Brujendro 

Kishore Roy v. Hindusthan Co-operative Insurance Society Ltd. 

3. (1919) A I R 1919 Cal 636 (637) : 53 I. C, 999, Charu Chandra v. Faithful, 

4. (1923) A I R 1923 Cal 578 (579) : 76 Ind Cas 603, Sari^in Mandalin v. 

Feradoul Khatun. 

5. (1933) AIR 1933 Sind 824 (325) : 27 Sind L R 308 : 147 Ind Cas 432, 

Madhoivdas Ram Das v. Santramdas. (Held there is a new cause of 

action originating from date of adjustment.) 

{See also (1027) AIR 1927 Cal 495 (496) : 102 Ind C&b 611 , SefaiuUah 
Bepari v. Sadhu Molla.] 

6. (1982) AIR 1932 Lah 212 (214) : 13 Lah 448 ; 135 Ind OaB 673, Bharat 

National Bank Ltd, y, Bishan Lai, 
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the goods supplied and services rendered by the latter. A suit 
for recovery of the debt by G was held to fall under this Article.^ 

6. A suit by the liquidator of a limited company against a share- 
holder for recovery of money due in respect of certain calls on 
shares not fully paid up. Limitation has been held to start in 
such a case not from date of default in paying the calls, but from 
the date of the forfeiture of the shares by the directors of the 
company, on the ground that, upon forfeiture, the shareholder 
ceases to be a member of the company but with reference to 
the unpaid calls he becomes a debtor to the company, and the 
company gets a fresh cause of action to sue for the debt from 
the date of forfeiture.® 

7. A suit to recover advance paid by the plaintiff to the defendant 
on the latter’s promise to execute a lease, the defendant having 
resiled from his promise.® 

8. A suit by the lessor against the lessee for breach of contract 
on the part of the latter in not paying a portion of the rent 
to the superior landlord^^^ or to the creditor of the lessor^^ as 
undertaken. 

9. A suit to recover a sum of money paid as advance rent for a 
certain mouza, which had been farmed out to the plaintiff but 
of which the plaintiff could not get possession. 

10. A suit to recover the amount payable by the defendant for 
breach of an agreement under which he was bound to pay a 
share of the produce to the plaintiff annually. 

11. A suit to recover the difference in value between the sums 
alleged to have been advanced on a written contract for the 
supply of kankar and the value of kankar alleged to have 
been delivered. 

lil. A suit to recover moneys invested on thavanai' transactions, 
common among the Nattukottai Chetties of Madras Presidency, 


V. (1935) AIR 1935 Lah 222 (224), MaJiomcd Bakhsh Hafiz Qudrai Ullah d 
Sons V, Rawal/pindi Club Ltd. (Litnitatiou starts from date when .1 
ceased to perform his contract by leaving the sej’vices of Tl.) 

3. (1932) AIR 1932 All 342 (343) : 54 All 541 : 140 Ind Gas 502, Bishamhar 
Nath V. Agra Electric Stores Ltd. (Following A 1 R 1925 Bora 321.) 

(1928) AIR 1928 Bom 252 (253, 255, 257) : 110 Ind Gas 83 : 52 Bom 477, 
ManeMal Mansuhlihhai v. Siiryapur Mills Co. Ltd, 

9. (1935) AIR 1935 All 759 (760) : 155 Ind Gas 1092. Abdul Shaktir Khan v. 
Llajendra Kishore. 

10. (1905) 32 Cal 169 (173): 9 Cal W N 96, Hemendra Nath Mukerjce v, Kumar 
Nath Hoy. {Held the suit is not one for rent but for damages.) 

(1915) AIR 191*5 Cal 370 (371) : 19 I. C. 752, Lachmi Missir v. Deoki Kuar. 
(Question whether suit is for rent depends upon terms of contract — 
Held in this case rent was adjusted and suit was one for damages.) 

11- (1868) 10 Suth W R 80 (81), Zoolfee Begum v. Ram Surun Roy, (Held that 
plaintiff’s (lessor’s) catise of action agaifist the defendant (lessee) 
arose from the date of the latter's breach of contract, i. e. the date on> 
which he failed to pay.) 

12. (1873) 19 Suth W K 244 (245), Brooke v. Gibbon. 

I'*- (1924) AIR 1924 Lah 149 (151) : 72 Ind Cas 480, Walli v. Khuda Bakhsh. 

L. (1883) 1883 Pun Re. No. .22 p. 64 (67), Seth Edulji Byramjee v. Arjan Das.. 


Article 11& 
Note 3 
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Article 115 
Notes 
3—4 


where the sum is payable without demand after the expiry of a 
fixed period. 

4. Implied oontract* — The Article contemplates suits founded 
upon a breach of an express as well as an implied contract. The 
following are instances of suits based upon implied contract falling 
under this Article : 

1. A suit by a medical practitioner for the recovery of fees due to 
him for attendance on the patient. In such a case, there is an 
implied contract to pay the fee on each day of the visit by the 
practitioner, and there is a breach of the contract by reason of 
non-payment. If the practitioner demands the fee and tlie 
patient i^romises to pay the same promptly and fails to do so, 
there is a breach at least on the last date of the attendance.^ 

2. A suit to recover, ])y way of compensation, the suras expended 
by the family of the plaintiff on the occasion of the marriage 
of the plaintiff's deceased brother, from the defendant who had 
re-married the widow of the deceased brother, basing the claim 
upon a custom prevailing among the Jats, to which the parties 
belonged. It was held that there being an implied obligation 
in the nature of a contract on the part of the defendant to 
recoup the first marriage expenses, the suit was governed by 
this Article.'^ 

3. A suit to recover the charges for repairs done by the plaintiff 
to the defendant's bungalow at the latter’s direction without an 
exi.)ress agreement as to payment.'^ 

4. A suit by the owner of certain lands against the Municipal 
Committee claiming compensation for the use of his lands by 
the Municipality for cattle fair. There is an implied contract; 
on the part of the Municipal Committee to ]my compensation 
to the owner,^ 


15. (1917) AIR 1917 Mad 1 (2) : 43 Iiid Cas 972, Muthiah Chettiar v. Bama^ 
nathan Chettiar. 

(1919) AIR 1919 Mad 146 (149, 150) : 52 Ind Cas 456, Annavialai Chetty v. 
Annamalai Chetty. 

(1917) AIR 1917 Mad 1006 (1007) : 42 Ind Cas 573, Vellayappa Chettiar v. 
TJnyiamalai Achi, 

[But see (1917) AIR 1917 Low Bur 109 (110) : 8 Low Bur Rul 526 : 
36 Ind Cas 497, Annamalai Chetty v. Lutchman Chetty. (Held 
that Article 57 and not Articles 60 and 115 applies to a suit 
brought on thavanai account.] 

Note 4 

1. (1931) AIR 1931 All 752 (753) : 133 Ind Cas 537, Baroda Kant Sen v. Court 

of Wards, 

(1870) 13 Suth W R 96 (97), Huris Chunder Surmah v. Brojonath Chucker- 
butty. 

2. (1881) 3 All 385 (387) : 1881 All W N 7, Madda v, Sheo Bahhsh. 

8. (1872) 9 Bom H C R 280 (281), Naro Ganesh Datar v, Muhammad Khan- 
4. (1938) AIK 1938 Lah 267 (268), Municipal Committee, Amritsar v. Kanshi 
Bam. (Held limitation had not commenced to run because 
mittee had not refused compensation to the defendant but were stui 
considering the question.) 
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5. A and B are jointly interested in redeeming a mortgage. A alone 
files a suit for redemption and redeems the mortgage. A suit by 
A against B for the recovery of the costs of litigation and the 
redemption money is one governed by this Article as being 
based upon an implied contract.® 

6. A suit claiming compensation for the subsidence of a tank. It 
has been held that the action is one based on the implied 
covenant running with the land that the surface owner has 
got the inherent right of su])port for the underground water, 
that it is not a wrong which is independent of contract and 
therefore governed by this Article.® 

7. In the undermentioned cases'^ it was held that a suit by the 
principal against the heirs of the deceased agent for recovery 
of sums due b^^ the agent was governed by this Article on the 
ground that the liability of the heirs arose out of an implied 
obligation to pay the sums duo to the principal from out of 
the estate of the deceased agent in their hands. 

For other instances of suits based upon an implied contract, 
see the undermentioned cases.® 

3. Suit to recover arrears of malikana. — A suit for the 
recovery of arrears of malikana ^ where the jdaintiff does not seek 
to enforce the charge on the land, is governed by this Article. The 
claim for malikana is one arising out of a quasi contract and is 
within the purview of this Article.^ 

6. Suit by judgment-debtor for compensation against the 
decree-holder for failure to certify payment made out of 
Court. — Where a decree-holder fails to give credit to a payment 
made by the judgment -debtor towards the decree out of Court, a suit 

5. (1922) A 1 R 1922 Cal 79 (SO) : 70 Ind Oas 289, Shaik Jamal v. Shaikh 
Chand. (Limitation starts from date of paymiait for tho mortgaj:^e.) 

0. (1929) AIR 1929 Pat 245 (246, 247) : 8 Pat 776 : 120 Ind Cas 626, Jagan- 
natli Marivari v. Kali Das Baha, {Held also that the period of three 
years commenced from, the date tvhen the injury was caused.) 

7. (1912) 16 Ind Cas 414, (410) (Cal), J hayajhannessa Bihee v. Bania Sundari 

Choudhurani. 

(1912) 16 Ind Cas 742 (744, 745) (Cal), Kurneda Char an Bala v. Asutosh 
Chattopadhya. 

(1923) AIR 1923 Pat 259 (264) : 71 Ind Cas 916, Ilameshmar Singh v. 
N arendranath Das. 

8 . (1919) AIR 1919 Pat 395 (396) : 51 Ind Cas 733, Ana7itara7n Bohidar v. 

Gajieshrarn. Bohidar. (A suit by some of the proprietors of a village for 
profits against the lambardar and account of the village is governed 
by Article 115.) 

(1910) 6 Ind Cas 290 (290) (Mad), Kutti Ali v. Elycha^i. (Held a suit for a 
breach of the covenant for quiet enjoyment should be brought within 
three years of the breach under Article 115.) 

(1864-65) 2 Mad H C R 21 (22), Penuballi Subharama Beddi v. BJiimaraju 
Bamayya. (Money received by vakil — Payment of same to agent of 
client — Non-payment of money by agent to client — Payment over 
again by vakil to client under order of Court — Suit by vakil to 
recover amount paid.) 

Note 5 

(1906) 33 Cal 998 (1000), Kallar Boy v. Ganga Pershad Singh, 


Article 113 
Notes 


Lim. 99 
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Article IIS by the judgment-debtor for recovery of that amount is a suit for 
Notes compensation for the breach of the implied promise on the part of 

6 — 7 the decree-holder to certify the jiayment to the Court. Such a suit 

is governed by this Article.^ The starting point of limitation in such 
suits is the date of the filing of the execution petition by the decree- 
holder without giving credit to the payment.'"* In the case cited 
below, ^ it has been held by the High Court of Madras that every 
successive execution application by the decree- holder without regard 
to the payment for the decree amounts to a successive breach, and 
each application gives rise to a fresh cause of action for the judgment- 
debtor to file the suit. 

Suit for compensation for wrongful dismissal from 
seryice. — A suit claiming compensation by a person alleging to be 
wrongfully dismissed either from Government service’ or municipal 
service,^ falls under this Article, as the wrongful dismissal amounts 
to the breach of contract of service. The starting point of limitation 
for such a suit is the date of dismissal from service.^ 

(1912) 15 Ind Cas 911 (9LS) (Oal), Moharnaya Prosad Singh v. Rayn Khela- 
wayi Singh. (Plaintiffs arc entitled to damages upon each annual sum 
in arrear only for three years antocodont to the suit.) 

Note 6 

1. (1882) 5 Mad 897 (400) : G Ind Jur 683 (F B), Viraraghava Ecddi v, 

SuhbakJca. 

(1892) 1892 Pun Ke No. 79 page 281 (283), Ganpat v. Kripa Bam. 

See also cases cited in Foot-Note (2) following. 

2. (1919) AIR 1919 Mad 773 (774, 775) : 48 Ind Cas 810, Gopalasmayni Naick 

V. Nammalwar Naiclc. (The filing of the execution petition itself gives 
a cause of action, though no money might have beon realised.) 

(1907) 30 Mad 545 (546) : 3 Mad L Tim 15, In the matter of Medai Kaliani 
Ayini. 

(1913) 21 lud Cas 557 (558) (Lah), Mt. Jamna v. Beli Bayn. 

also (1911) 10 Ind Cas 462 (462) (Mad), Afarappa Chetti v. Shun- 
mugappa Chetti. (rTudgment-debtor obliged to pay second time 
to attaching creditor of decree-holder — Limitation starts from 
date of se(a)iid payment.)] 

[See however (1933) A I R 1933 Lah 112 (112) : 140 Ind Cas 472, 
Karani Elahi v. JJari Bayyi. (Held in this case that Article 120 
would apply l)ecauso the decree- hold(!r failed to certify only a 
portion of the amount received, and further that assuming 
Article 115 applies, the .starting point of liTnitatiou would be the 
date of the sale in the execution petition.)] 

3. (1919) AIR 1919 Mad 773 (775) : 48 Ind Cas 810, Gopalaswami Naick v. 

N ammahnar Naick, (Payment in 1907 — First execution petition by 
decree-holder in 1910 and second execution petition in 1913 — Held 
limitation starts from date^. of second execution petition.) 

Note 7 

1. (1937) AIR 1937 Lah 226 (228) : 159 Ind Cas 1107, Girdhari Lai v. Secre- 

tary of State. (Suit by Government servant who was dismissed for 
preparing false travelling allowance bills.) 

(1934) AIK 1934 Bang 111 (112) : 12 Bang 124 : 151 Ind Cas 826, H. Pascal 
V. Secretary of State. 

2. (1914) AIR 1914’sind 125 (128) : 8 Sind L R 294 : 29 Ind Cas 597, Munici- 

pality of Tatta V. Assan?nal Chandomal. 

[SiJe also (1921) 66 Ind Cas 106 (106) (Cal), Panchanan Chatter jee v. 
Santosh Kumar Bose. (Suit for recovery of money due to a 
municipal servant as salary.)] 

3. (1934) A I R 1934 Rang 111 (112): 12 Rang 124 : 151 Ind Gas 826, If . 

V. Secretary o f State. 
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8. Claim by a liquidator against the directors of a limited 
company under Section 235 of the Companies Aot» 1913. — 

See Note 6 to Article 36, ante, 

9. Suit for commission by a broker.— A suit for commission 
by a broker is one for compensation for breach of a contract within 
the meaning of this Article. The addition of a prayer for an account 
in such a suit does not alter its character as the account is merely 
ancillary to the main relief of compensation.^ 

10. Suit for recovery of money against a del credere agent. 

— A suit against a del credere agent for recovery of the price of 
goods sold by him and not paid by the purchasers, was held by the 
Judicial Committee not to be a suit for recovery of debt but one for 
compensation for a breach of contract.^ It was observed by their 
Lordships that : 

“The real debtors for the price of the goods sold are the 
purchasers of the goods, and the broker is only sued upon his 
collateral undertaking that in consideration of the commission 
paid to him, ho will pay the price of the goods if the purchaser 
fails to do so. An action on such an undertaking is an action on 
an exi)ress contract, and the sums which can be recovered under 
it are damages for breach of contract.’' 

11. Suit based upon an award by arbitrators. — An award 
of arbitrators does not ordinarily evidence a contract between 
the parties, and a suit to enforce a term of the award is governed 
by Article 120, and not by this Article.’ Where however the award 
was signed by the parties making the reference, it was held in the 
undermentioned case*^ that the aw^ard became merged into a new 
contract between the parties and the claim based upon such an 
award was held to be governed by this Article. x\ contrary view has 
been hold in the cases noted below.’’ 

(1937) A I R 1937 Lah 226 (228) : 159 Ind Cas 1107, Girdhari Lai v. Secre- 
tary of State. 

Note 9 

1. (1917) AIR 1917 All 466 (468) : 36 Ind Cas 371 : 39 All 81, Sushil Chandra 
Das V. Gauri Shankar. 

(1917) AIR 1917 Lab 22 (23) : 42 Ind Gas 72, Utiam Singh v. Firm liam 
Kanwar. 

[See also (1921) 60 Ind Cas 727 (728) (Lah), Kishen Chand v. Khuda 
Bakhsh,] 

Note 10 

1. (1871) 16 Suth W R 35 (36) : 14 Moo Ind App 134 : 10 Bong L R 15 : 2 Sar 

703 (P C), Dukur Pershad v. Foolcoomaree Dabee, 

[See (1867) 7 Suth W R 67 (70), ML Phool Koomaree Bibec v. Woon- 
kar Pershad Hustohy.'] 

Note 11 

!• (1929) AIR 1929 Sind 168 (169) : 117 Ind Cas 153 : 28 Sind L R 417, Khuh- 
chand Bhikchand v. Jethanand Santdas. 

2. (1912) 16 Ind Cas 804 (806) : 1913 Pun Be No. 32, Hardhian Singh v. Delhi 

Cloth a7id General MiltSf Co, Lid, 

•I (1916) AIR 1916 Lah 163 (164) : 32 Ind Cas 88 ; 1915 Pun Re No. 102, 
Ilarbhaj Mai v. Diwayi Chand, 


Article 118 
Notes 
8-11 
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Article 115 
Notes 
12—14 


12. Suit based upon a compromise decree. — Where a suit is 
filed to enforce a term in an unregistered deed of compromise entered 
into between the parties, which has been subsequently embodied in a 
decree of Court, the question arises as to whether the suit is one for 
breach of a contract between the parties, or for breach of a term 
imposed hy a decree of Court. The High Court of Patna^ applying 
the maxim laid down by Sir Lawrence »Tenkins, C. J., in Kusadhaj 
Bhakta v. Broja Mohan that “a contract of parties is nonethe- 
less a contract because there is superadded to it the command of 
the Judge,” has held that such a suit is governed by this Article. 
The HigVi Court of Calcutta^ has also held on the same principle 
that a suit by a widow to recover arrears of maintenance under 
a coraijromise decree is governed by this Article, as being a claim 
based upon contract. In the case cited below, ^ the High Court of 
Madras has however held that this Article does not apply to a suit 
based upon a compromise decree. But in that case there was a 
variance between the terms of the compromise between the parties 
and the decree of Court, and it was held that it was the decree 
which governed the relations between the parties. Further, the 
observations of Srinivasa Aiyangar, J., that “No doubt a comx)romis 0 
decree has got the features and characteristics both of a compromise 
and a decree, and the question really is whether the suit is based on 
the declarations contained in a previous decree and should therefore 
appropriately be called a suit upon a decree, or a suit on the contract 
contained in the compromise,” appear to contemplate a suit based 
upon the compromise apart from one founded ui)on the decree. 

13. Claim for use and occupation. — A claim for use and 

occupation lias been held to fall under this Article as amounting to 
the breach of an implied contract.^ 

See also Notes to Article 120, infra. 

14, Claim for interest by way of compensation. — Where 
one of several co- mortgagors redeems the proiierty mortgaged and 
files a suit for contribution of the amount paid for redemption 
claiming also interest, it has been held that the claim for interest is 
sustainable as being one for comi:)ensation for breach of the implied 

(1929) A I R 1929 Sind 108 (1G9) : 117 Irid Gas 153 : 23 Sind L R 417, Khuh‘ 
chand Bhikchand v. Jedhanand Sanldas. 

Note 12 

1. (1024) AIR 1924 Pat 231 (232) : 81 liid Cas 298 : 2 Pat 749, Smith v. Offi- 
cial Trustee of Bengal. (Suit to recover royalty payable under 
coiTiprotnise decree.) 

(1934) AIR 1934 Pat 7 (9) : 12 Pat 792 : 148 Ind Cas 375, Ooval Saran 
Narain Singh v. Chhakauri Ball. 
la(191G) AIR 1916 Cal 816 (817) ; 43 Cal 217 ; 31 Ind Gas 13. 

1 2. (1915) AIR 1915 Cal 550 (552) : 26 Ind Cas 939, Narendra Chandra Lahiri 
V. Nalini Sundari Debi, 

3. (1925) AIR 1925 Mad 1260 (1262, 1264) : 91 Ind Oas 338, Arunachalam 
Chettiar v. liaja Rajeswara Sethupathi, 

Note 13 

1, (1910) 6 Ind)Oas 76G (769) (Mad), Chengiah v. Thimma Nayaniin, 
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contract on the part of the co- mortgagors to recoup the money paid 
for the mortgage including all loss and damage. The claim for 
interest has been held to be governed by this Article.^ 

15. Other suits falling under this Article. — The following 
suits have also been held to be governed by this Article : 

l.Suit based upon an unregistered ilcrarnamak, by which the 
defendant was to admit the plaintiff, his uterine brother, to a 
share of his adoptive father’s property in consideration of an 
undertaking by the plaintiff (subsequently carried out) to admit 
the defendant to a share in his natural father’s estate.^ 

2. Suit by plaintiffs, proprietors of a canal, claiming water-rate 
from the defendants, whose lands were watered by the canal, 
basing the claim upon an agreement by the defendant to pay 
water-rate at a specified amount per annurn.^ 

3. Suit to recover balance of one-third share of cost of construction 
of a building, based upon an agreement between the parties to 
pay such share. ^ 

4. Suit by a building contractor seeking to recover a sum of money 
as the value of building work done to the defendant, where the 
defendant had, even before the completion of the building work 
by the plaintiff’, given the contract to another.^ 

5. Suit by municipality for recovery of balance duo from the 
defendant, to whom the right to collect the tolls in the market 
was settled for a particular i)eriod and for a particular sum/' 

0. Suit to recover the cultivator’s share of the produce in pursuance 
of an agreement.^’ 

Note 14 

1. (1925) AIR 1925 Oudh 613 (614) : 92 Iiid Gas 559, Jahan Bcgayn v, Munney 
M irza. 

[See also (1933) AIR 1933 Oudh 518 (519) : 9 Luck 189 : 145 Irid Gas 
1001, Hooloiuay v. Holland.'] 

Note 15 

1. (1869) 12 Suth W R 22 (23), Mohadeo Lall v. Nunduyi Lall. [Heldy however, 

that the defendant was in a position to fulfil that contract on the 
death of his adoptive parents and that the plaintiff’s suit not having 
been brought within three years of the dates of those deaths was 
barred by limitation.) 

2. (1883) 1883 Pun Re No. 171, p. 533 (534), Ala v. Sodhi Inder Singh. 

3. (1928) AIR 1928 Lah 442 (443) : 107 Ind Gas 493, Saudagarmal Lachman 

Das V. Bahadur Chand Hari Chand. 

4. (1934) AIR 1934 Lah 475 (475) : 165 Ind Gas 238, Sita Bam v. Mt. Mali- 

inudi Begam. 

[See also (1930) 121 Ind Gas 394 (397) (All), Nadir Shah v. Mumcipal 
Board , Cawnpore . ] 

5. (1937) AIR 1937 Pat 360 (362) : 16 Pat 302 : 169 Ind Gas 364, Chaihassa 

Municipality v. Gohind Sao. 

[See also (1908) 31 Mad 54 (58) : 17 Mad L .Tour 537 : 2 Mad L Tim 
461, Taluq Board, Kundapur v. Lakshmi Narayana Kampthi. 
(Suit by Local Board against contractor who had entered into 
an agreement with the Board that be will not collect more than 
a particular amount of fees in the market fair, and committed 
breach of agreement.)] 

C. (1865) 2 Mad H 0 R 387 (387), Andi Konan v. Venkata SvJb'baiyan, 


Article IIB 
Notes 
14-^15 
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Article 118 
Notes 
18--.16 


7. Suit by pledgor against pledgee to get back the properties 
pledged or their full value, where the pledgee took over the 
properties himself, as if upon sale, without the authority of the 
pledgor/ 

8, Suit by plaintiff claiming charges for repair and also interest by 
way of damages, where the defendant, who had borrowed the 
plaintiff's motor car for private use, damaged the same in an 
accident/ 

16, Starting point of limitation — General, — The starting 
point of limitation for suits governed by this Article is the date of 
the breach of the contract} If the breach is a continuing one, 
limitation starts from the date on which the breach ceases, and 
where there are successive breaches, the starting point is the date 
of that breach upon which the suit is founded. The broach of the 
contract per se gives a cause of action for suits contemidated by this 
Article, and limitation starts from the date of the breach, and not 
from the date on which the plainti ff actually stiff ers loss on account 
of the breach} Nor does limitation under this Article commence to 
run from the date of the knowledge of the breach, no matter 
whether the breach is patent and discoverable or whether it is 
concealed and undiscoverable.^ It follows from what has been said 
above that limitation does not start earlier than the date of the 
breach of the contract. Thus, in a suit for compensation for breach 
of a contract where the parties had settled and fixed the amount of 
damages payable on breach by either of them even in advance before 
the date fixed for performance of the contract, limitation was held 
to commence only from the date fixed for performance and not from 
the date of fixing the liquidated damages.^ The question as to when 
a breacli of the contract occurs, depends upon the terms express or 

7. (1930) AIR 1930 Mad 364 (371) : 122 Ind Cas 37, Raniasivamy Chetty v. 

Palaniayya Chettiar, (Suit brought the pledgor within three years 
from the date of the alleged sale is well within time.) 

8. (1933) AIK 1933 Oudh 518 (519) : 145 Ind Cas 1001 : 9 Luck 189, Hoolo^ 

vmy V. Holland, [Held the case was one of bailment and it arose out 
of contract.) 

Note 16 

1. (1918) AIK 1918 Mad 917 (918) : 40 Ind Cas 235, Soari Aiyangar v, Siibba- 

rayar. 

(1881) 6 Cal 356 (367), Dor ah Ally Khan v. Ahdool Azeez, 

(1910) 7 Ind Cas 917 (919) (Cal), Mir M'usar Ali v. Guru Charan Sen. 
(Surety bond given under Section 55, Civil Procedure Code, failing to 
produce judgment-debtor commits breach of the terms of the surety 
bond and is liable thereon.) 

(1866-67) 3 Bom H C R A C 27 (30), Sayaji v, Umaji. 

(1905) 8 Oudh Cas 166 (171), Syed Hadi v. Nurun Hasan. 

[See also (1854) 5 Moo Ind App 43 (69) : 7 Moo P C 85 : 14 Jur 258 : 1 
Sar 394 (P C), East India Company v. Oditchurn Paul.] 

2. (1936) AIK 193G Rang 510 (613, 514) : 106 Ind Cas 48, V. M. Oany v. 

Leong Chye. 

3. (1865) 3SuthWRSmC C 9 (10), Rajah Indoohhoosun Deb Roy v. Thomas J. 

Kentiy. 

4. (1927) AIR 1927 Lah 122 (128) : 99 Ind Cas 591, Firm Nand Lai Lajyal 

Rai y, Kirm Batnji Das Dwarka Das. 
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implied of the contract itself.^ The following broad principles can 
however be gathered from the decided cases : 

I. Normally, the breach of a contract occurs when either party 
to the contract repudiates his liability under the contract and 
declines performance.® 

Illustrations. 

1. In a suit for damages for breach of contract to give a girl in 
marriage, limitation starts from the date on which the girl is 
betrothed to a third person in contravention of the contract 
with the plaintiff, and not from the date of the betrothal to the 
jdaintiff, because the contract is repudiated only on the former 
date/ 

2. .4 falsely pretends himself to be the agent of his father, and 
as agent mortgages the lands of the father to B. The father 
subsequently repudiates the transaction, files a suit against B, 
and gets a decree for possession. A suit for compensation by B 
against A must be brought within three years from the date of 
decree for possession in favour of the father, on which date 
there has been a rexmdiation of the contract.® 

3. In the case of an alternative contract to sell land or pay 
comi)ensation and keej) the land, limitation for a suit claim- 
ing compensation starts from the date on which the vendor 
elects to adopt one of the courses open to him.® 


5. (1910) 9 Ind Cas 482 (483) (All), Mahahir Prashad v. Durbijai Rai. 

(1938) AIR 1938 Lah 277 (280), Goenha Cotton Spinning and Weaving 
Mills, Ltd. V. Duncan Stratton & Co. (Order for machinery, single 
and iudivisiide though delivered in X)arts — Held, the clause about 
payment conclusively showed that the order was regarded as a single 
whole and the time began to run from the date of the last delivery — 
The suit therefore was within time.) 

6. (1923) AIR 1923 Bom 113 (117) : 77 Ind Cas 943, Najan Ahmed Haji Ali 

V. Sale Mahomed Peer Mahomed. 

(1874) 6 N W P H 0 R 95 (97), Synd Mahomed Hadee v. Sheo Sevuk Doobey. 
(1928) AIR 1928 Cal 74 (83) ^107 Ind Cas 3G0 : 54 Cal 9G9, Kessoram 
Poddar A Co. v. Secretary of State. 

(1867) 8 Suth W R 442 (M3), Pochooram Sahee v. Choto Ball Mukoond Lall. 
(1872) 18 Suth W R 450 (452), Rajn Doyal Koondoo v. Oooroo Dass Sen. 

(1868) 9 Suth W R 367 (368), Ranee Shama Soonduree Dehia v. Jardine 
Skinner d Co. 

(1898) 8 Mad L Jour 61 (62), Chidamhara Nadar v. Srinivasa Aiyengar. 

7. (1866) 1866 Pun Re No. 69, Jooha v. Hyat. 

(1919) AIR 1919 Lah 109 (109) : 50 Ind Cas 735, Mewa Singh v. Narain 
Singh. (Onus is on plaintiff to shoAV that the betrothal contract was 
broken within throe years of suit.) 

8. (1934) AIR 1934 Pesh 49 (50) : 151 Ind Cas 58, Maya Ram v. Mahorned 

XJmar. (The date from which limitation starts is the date on which 
the plaintiff has notice that the implied agency did not exist but it 
must be an effective notice.) 

[See also (1915) AIR 1915 Mad 889 (891) : 21 Ind Cas 65 : 88 Mad 
276, Vairavan Chettiar v. Avicha Chettiar. (A suit for com- 
I)ensation against a person, under Section 235 of the Contract 
Act, for untruly representing himself to be the authorized 
agent of another and thereby inducing the plaintiff to deal 
with him as such agent, is governed by Article 116.)] 

(1931) AIR 1931 Lah 667 (661) : 132 Ind Cas 489, Abdur Rahman v. Nasir 
Ali Khan. 


Article 118 
Note 16 



1676 FOR COMPENSATION FOB BREACH OF CONTRACT 


ArtiolA 115 II. The repudiation of the contract may be express or implied from 
Note 16 the conduct of the parties. 

Illustration, 

A, a contractor, took on lease certain tolls auctioned by the 
District Board, for the period from 1.4-1921 to 31-3-1922. 
A, however, committed default in payment of his dues in 
October 1921. The District Board thereupon exercised the 
option of re-sale, which was i)osted to 26-10-1921, but the sale 
did not take place on that date as there wore no bidders. The 
re-sale was held on a subsequent date and the District Board 
sued A for compensation for the loss sustained in the re-sale, 
and the suit was filed on 12-11-1924. Held that the suit was 
barred by limitation as the District Board had repudiated and 
put an end to A's contract by the first attempt to re-sell on 
26-10-1921, and limitation had commenced to run from that 
date.^^ 

III. Where the contract is to be performed at a future time and 
a date is fixed for such i)erformance in the contract itself, limi- 
tation starts from the date fixed for performance.^^ 


10. (1933) AIR 1933 Mad 704 (708) : 145 Ind Gas 47G, Gopalan Nair v. District 

Board of Malabar, 

11. (1936) AIR 1936 Ring 338 (340) : 164 Ind Gas 412, Seema v. Banerjee. 

(Deposit for a fixed period — Limitation for recovery of deposit starts 
from date of expiry of the period.) 

(1914) AIR 1914 Mad 4 (6) : 22 Ind Gas GO, Balakrishnudu v. Narayan- 
swami Chetty, (Money deposited on condition of its return on happon« 
iug of future contingent event — Suit for recovery brought after event 
is suit for compensation within Article 115). 

(1928) 108 Ind Gas 49 (49) (Lah), Narindas v. Municipal Coynrnittee, Delhi, 
(Limitation starts from date of the happening of the event.) 

(1914) AIR 1914 Mad 51 (54) ; 24 Ind Gas 852 : 37 Mad 17 5, Balakrishnudu 
V. Narayanastvami Chetty. (Money deposited for advances of suit costs 
and depositor’s household expenses — Balance to be repaid with interest 
on disposal of suit.) 

(1915) A I R 1915 Mad 717 (719) : 25 Ind Gas 812, Srmivasa Aiyangar v, 
Tiangasami Aiyajigar, (Deposit of money by intended lessees with the 
lessor repayable in certain event — Failure to return.) 

(1892) 15 Mad 380 (381) : 2 Mad L Jour 42, lianiasami v. Muthusami. 
(When a loan is made on one day and is made repayable on some 
future date, the period of limitation for a suit to recover the loan must 
be computed from the day on which it is made repayable, and such a 
suit falls under Article 115.) 

(1935) 156 Ind Gas 970 (971) (All), Kaillash Nath v. Chandra Bhan, (Where 
the understanding between the plaintiff and the defendant was that 
the defendant be allowed to retain a certain sum of money as a stake- 
holder till it was judicially decided as to whether the plaintiff was 
entitled to it, a suit to recover the money instituted within three years 
from the date of decision is within time.) 

(1890) 14 Born 498(505), ManoelJoao Dias v. Hongkong and Shanghai Bank- 
ing Corporation. (In cases of promise to do a thing on a condition or 
on the happening of a contingency, the statute does not run until the 
condition is performed or the contingency occurs.) 

(1887) 14 Gal 256 (276), Doya Narain v. Secy, of State, (Suit by purchasing 
agent brought more than throe years of last supply held barred.) 

(1874) 21 Suth W R 247 (247), Bam Dehul Misser v. Tekudhur Misser. 

(1874) 22 Suth W R 275 (276), Prosunno Moyee Dossee v. Doya Moyee Dos$06* 

(1911) 9 Ind Gas 237 (237) (Lah), Nisam Din v. Nathu Bam, 
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Illustration. 

In May 1905, the plaintiff gave the defendant 30,000 burnt tiles 
on a contract that the latter should return the same number, and 
of a similar quality to be approved by certain panchayatdars, 
on demand after 20.1^1906. Plaintiff s suit for compensation 
brought after the expiry of three years from 20-1-1906 was 
held to be barred.^" 

IV. The time fixed for the performance of the contract need not be 
express; it may be iniplied from the terms of the contract. 

Illustrations. 

1. The defendant had entered into an agreement with the plaintiff 
promising to pay plaintiff the costs of a litigation then going 
on between him and a third party. In a suit by the plaintiff, 
claiming compensation for the breach of the contract by the 
defendant, it was held that limitation started from the date of 
the termination of the litigation referred to in the agreement, 
as on that date alone it would be possible for the plaintiff to 
ascertain the total amount of the costs.^^ 

2. A and B, who were jointly interested in redeeming a mortgage, 
entered into an agreement by way of compromise, whereunder 
one of them, viz. B alone, had to pay and redeem the entire 
mortgage. B committed default and A paid for the mortgage and 
filed a suit for compensation. Held, limitation started from the 
date of A's j^ayment for the mortgage. 

3. A owed money to B and for discharging the same, A executed a 
hundi in favour of B, drawn upon C. G accepted the hundi 
and obtained a discharge subsequently from B by executing a 
document in his favour. C then sued A for compensation. 
Held, limitation for the suit commenced from the date on 
which C obtained discharge from B by executing a document 
and thereby accepting his sole liability. 

V. Where the contract is to be performed at a future date and no 
time is fixed for the ])orformance by the parties either expressly 

[See also (1927) AIK 1927 Lah 92 (93) : 94 lud Gas 629. Amba 
Prasad Gopi Nath v. Jawala Das Rain Kanwar. (Contract for 
the supply of several lots of goods, au entire and not an instal- 
ment contract — Limitation in respect of all lots would run 
from the date when the last lot was due to arrive.) 

(1926) AIK 1926 Lah 404 (404) : 94 Ind Gas 2, Firm Chhota Lal- 
Amba Parshad v. Firm Basdeo Mal-Ilira Lai. (Suit for non- 
delivery of goods of various shipments — Limitation Ix^gins on 
last day of arrival of last shipment.) 

(1930) AIR 1930 Lah 193 (195) : 125 lud Gas 189, Chhote Lai Amba 
Prashad v. Nathu MaUMiri Mai. (Do.) 

(1928) AIR 1928 Lah 20 (23) : 9 Lah 148 : 11 Ind Gas 498, Firm 
Ganesh DasMshar Das v. Ram Nath. (Do.)] 

12. (1916) AIR 1916 Mad 486 (487) : 31 Ind Gas 335, Surayya v. Bayirazu. 

13. (1913) 21 Ind Gas 442 (443) (Mad), Sivasuhramania v. Soniasundaram . 

14. (1935) AIR 1936 Lah 307 (310, 811) : 156 Ind Gas 836, Aijas Hussain v. 

Maqbul Hussain. 

15. (1936) AIR 1936 Lah 668 (669) : 163 Ind Gas 928, Boda Ram v. Devi Das 

Hari Chand. 


Article 115 
Note 16 
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Aptiola 118 
Mote 16 


or by necessary implication, the law presumes that the contract 
should be performed within a reasonable time, and limitation in 
such cases starts from the date of the expiry of the reasonable 
time.^® What is reasonable time is a question of fact depending 
on the facts and circumstances of each case.^^ 

Illnstratioju 

On 24th October 1924, the x^aintiff had handed over to the 
defendant certain jewels for temx^orary use on the occasion of 
religious procession to be held the next day. The defendant had 
lost the jewels and the plaintiff filed the suit for compensation 
on 5th May 1928, Held that the defendant was bound under 
the implied contract to return the jewels within a reasonable 
time and that in this case the reasonable time had expired on 
27th October 1924 when the lender asked for the jewels and 
the defendant had also complained to the x)olice of the loss. The 
fact that the defendant did not all along deny or repudiate his 
liability had not the effect of saving the suit from the bar of 
limitation.^® 

VI, Where, although the contract between the parties does not fix a 
date for performance either expressly or by necessary implication, 
still if the intention of the parties, as can he gathered from the 
terms of the contract, is that there should be a demand for the 
performance of the contract, the date of demand will be the 
starting x^oint,^® 

Illustrations, 

1. Where the defendant undertook to pay the plaintiff, his son-in- 
law, a x>articular sum for the x>ui’pose of purchasing ornaments 
for the latter’s wife and no time was fixed for performance, and 
it was found on a construction of the contract that the intention 
of the parties was that the x^ayment should not be made until 
the x^laintiff was prex>ared to xmrchase ornaments and demanded 
it for that purpose, held, the contract was not broken until the 
plaintiff demanded the money and the date of demand would be 
the starting x)oint.^® 

16. (1899) 2B Mad 441 (444), Dorasinga Tevar v. Arunachalam Chetti. 

17. (1911) 10 Iiid Gas 320 (323) (Mad), Oopala Aiyar v. Emnaswami Sastrigal. 
(1913) 19 Ind Gas 762 (754) (Gal), LacJnni Missir v. Deoki Knar, 

18. (1930) AIR 1930 Oudh 396 (397) : 126 Ind Gas 682 : 6 Luck 80, Chaturgun 

V. Shahzady, (Held transaction in tho nature of bailment.) 

19. (1919) AIR 1919 Mad 462 (464) : 50 Ind Gas 87, Seetaramayyar v. Muni* 

sami, 

(1881) 3 Mad 87 (91) : 5 Ind Jur 239, Virasavii Mudati v. Ramasami 
Mudali. (Where a jHirson is bound by an agreement to buy his co- 
parcener’s share, on his refusing to sell his own share on demand to 
such coparcener, the demand is a condition precedent to enforcing 
the agreement.) 

(1870) 14 Suth W R 87 (90), Bibee Heerun v. Bihee Mariun. 

(1920) AIR 1920 Lah 200 (201) : 56 Ind Gas 162, Sohan Singh v. Muhant* 
mad Din. (Gontract that the defendant should pay in kind for wheat 
supplied by plaintiff subject to right of plaintiff to demand paymea® 
when he wanted.) 

20. (1896) 20 Bom 8 (14), Manoherji Bonianji v. Nusserioanji MancherjL 
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2. In 1904, the i)laintiff made over to the defendant, a goldsmith, 
certain gold ornaments to be melted and made into new orna- 
ments, without fixing any time within which the work was to 
be finished by the defendant. The defendant neglected to carry 
out his work and ultimately on 24th March 1914 the plaintiff 
pressed the defendant for the ornaments he promised to make, 
and demanded delivery of the same within a fortnight. Held, 
in a suit by the plaintiff claiming compensation, that limitation 
started from 8th April 1914, the date fixed for performance in 
the demand made by the plaintiff, there being no case by the 
defence that there was an earlier demand than in March 1914 
followed by a refusal on the part of the defendant."^ 

VII. Where there is a novation of the contract, and the parties enter 
into a new contract, the rights of the parties are governed by 
the new contract, and limitation starts from the date of the 
breach of the fresh contract. 

Illustration. 

A owed B several sums of money in resiiect of dealings in accounts 
prior to 1921. A entered into a new contract on 1st November 
1921 promising to pay B the sum found due on the accounts 
within a month. Held, in a suit by B to recover the amount 
from A, that there was a novation of the old contract and that 
B had a fresh and independent cause of action to sue, and that 
limitation commenced from 1st December 1921.^^ 

17. Continuing breach. — See Notes 5 to 11 to Section 23 ante. 

18. Successive breaches of contract. — See Note 19 to 
Section 23, ante. 

Cases of successive breaches may occur when a party to a 
contract agrees to do or forbear from doing two or more different 
things; in such cases the contracting party may commit several 
broaches by not doing those things which he has contracted to do or 
by doing those things which he has contracted not to do.^ In suits 


21. (1916) AIR 1916 Cal 869 (870) : 34 Iiid Cas 959, Ganga liari v, Nabin 

Chandra. 

22. (1911) 11 Ind Cas 540 (542) (Cal), Jailam Singh v. Choonee Lai. 

(1933) AIR 1933 Sind 324 (325) : 27 Sind L R 303 : 147 Ind Cas 432, 

Madhowdas Bam Das v. Santrarndas Dharviadas. 

[See (1926) 96 Ind Cas 909 (910) (Mad), Bavachi v. Vizhoth Kanhirote 
Kunhi Kannan. (When the parties agreed to have a claim paid 
up in a certain manner and by the conduct of the party who 
was to pay that claim, it bocamo impossible to have that claim 
liquidated in the agreed manner, a fresh cause of action accrues 
to enforce that claim when it so became impossible.)] 

[See also (1935) 156 Ind Cas 964 (964) (All), Jugal Kishore v. P. K. 
Banerji.] 

(1925) AIR 1925 Oudh 632 (632) : 86 Ind Cas 330, Mendi Lai v. Pam 

C hander. 


Note 18 

(18^8) 10 All 85 (91) : 1887 All W N 292, Mansab AU v Gulab Chand. 


Article 118 
Notes 
16—18 
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4>Fticle 115 for the breach of a contract which has to be performed at different 

Note 18 times, limitation must be calculated from each breach as it occurs.^ 

For instances of successive breaches of a contract, see also Note 6 
ante, and the undermentioned ca>se.^ 


Article 116 


Part VII — Six years. 


116 .* For 

compensation for 
the breach of a 
contract in writ- 
ing registered. 


Six years. 


When the period of 
limitation would 
begin to run against 
a suit brought on a 
similar contract not 
registered. 


Synopsis 

1. Scope and applicability of the Article. 

2. Sait to enforce a contract, whether lies by a third 
party to the contract. 

3. “ Contract in writing. ” 

4. Implied contract. 

5. “ Registered. ” 

6. “Compensation for the breach of a contract. ” 

7. Suits for recovery of money on simple bonds registered. 

8. Suits for recovery of rents and profits. 

9. Suit for recovery of royalty under a registered 
deed. 

10. Other suits based upon covenants in registered 
lease deeds. 

11. Partnership suits. 

12. Suits for account based upon registered contract of 

agency. 


<c Act of 1877, Article 116 

Same as above. 


Act of 1871, Article 117 


217 , — On a promise or contract 
in writing registered. 


Six years. | When the period of limita- 
1 tion would begin to run 
j against a suit brought on 
1 a similar promise or con- 
I tract not registered. 


2. (1866) 6 Suth W R Act X Rul 61 (62), Mohee Sahu v. A. J, Forbes, 

3. (1910) 6 Ind Oas 180 (187) (Cal), Easin Sarcar v. Barada Kishore Acharya 

Chowdhury. (Where the contract was to render accounts year by 
and there had been successive demands and breaches at the end oi 
every year, and plaintiff brought a suit for accounts within thr^ ys^^® 
of the last breach, held, whether Article 89 or Article 115 applied, be 
was entitled to accounts for one year only.) 
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13. Suit for recovery of dower under a registered deed. Article llS 

14. Suits based upon award. I^ote 1 

15. Suits based upon covenants in registered sale deeds. 

16. Suit by vendee for breach of covenant to put him 

in possession. 

17. Suit by vendee claiming compensation under Section 

65 of the Contract Act. 

18. Suit upon covenant contained in a registered deed of 

exchange. 

19. Claim for personal decree arising on registered mortgage 

deeds. 

20. Starting point of limitation in claims for personal 

relief on the basis of mortgage deeds. 

21. Claim for personal relief in mortgage deeds not 

validly registered. 

22. Other suits based on covenants contained in regis- 

tered mortgage deeds. 

23. Personal decree in suit to enforce vendor’s lien for 

unpaid purchase money. 

24. Other suits falling under this Article. 

25. Claim for interest by way of damages. 

Other Topics 

Breach of .statutory obligation — Suit based on — Article not applicable ... 

See Note 1, Pts. 5, G 

Conditions for applicability of Article... ... ... See note 1 

Contract — Whether to bo signed by parties ... See Note B, Pts. 1 to 7 

IiLstalmeut bonds ... ... ... See Note 7 F-N (2) 

Sait by vendee for breach of covenant of title ... See Note 15, Pts. 12 to 21 
Suit by vendor on vendee’s failure to make payments as undertaken ... 

Sec Note 15, Pts. 1 to 11a 

Suit for possession of immovable property — Article not applicable 

Sec Note 1, Pt. 10 

Suit to enforce covenant of indemnity in sale deed by vendor: See Note 15, Pt. 25 

1. Scope and applicability of the Article. — This Article is a 
special x)ro vision in favour of registered instruments. In Tricomdas 
Cooverji v. Sri Gopinath Jin Thakur,^ the Judicial Committee 
observed as follows : 

Act of 1859 — Section 1 clause 10 

To suits brought for the breach of any contract in cases In which 

there is a writteti engagement or contract and in which such engagement or 
tract could have l)een registered by virtue of any law or regulation in force 
the time and jdace of the execution thereof — the j^eriod of three years from 

the time when the breach of contract in resj)ect of which the action is 

brought first took place, unless such engagement or contract shall have been 
i^ogistered within six months from the date thereof. 

Article 116 — Note 1 

(1916) AIR 1916 P C 182 (184) : 44 Cal 759 : 44 Ind App 65 : 39 Ind Cas 
166 (P C). 



Article 116 
Hotel 
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“The omission from Article 116 of the words which occur in 
Article 115, ‘and not herein specially provided for* is critical. 
Article 116 is such a special provision, and is not limited, and 
therefore, especially in view of the distinction long established 
by these Acts in favour of registered instruments, it must 
prevail.” 

The decision is of far-reaching importance and establishes the 
position that where a suit is in substance one based on a registered 
document, and can be regarded as a suit for compensation for breach 
of a contract, this Article will apply although such a suit may fall 
under some other Article also.^ Thus, a suit for recovery of rent due 
under a registered lease deed is governed by this Article notwith- 
standing the specific provision in Article 110 for suits for arrears of 
rent.^ In order that this Article may apply, the following conditions 
must be fulfilled : 

i. The suit must he fo 2 inded upon a breach of contract} 

Where the obligation does not arise from a contract between 
the parties, but is imposed by statute, there is no breach of any 
contract by the parties, and consequently the present Article 
has no application to suits founded upon a breach of such a 
statutory obligation.^ Thus, a suit by a landlord against the 
tenant for recovery of drainage charges payable by the latter to 
the former under the Bengal Drainage Act, 1880, is a suit to 
enforce a statutory liability and not a liability arising under a 
contract and is therefore not governed by the period of limita- 
tion ])rescribed by this Article.^' Similarly, where the suit is not 
founded upon contract hut upon tort or other misfeasance not 
arising out of contract, this Article has no application.^ It is not 
enough for the applicability of the Article that the suit is 
founded upon contract ; it is further necessary that it should be 


2. (1929) A I R 1929 Pa,t 388 (390) : 8 Fat 432 : 117 Ind Gas 654, Mt. Lakhpai 

Kuer V. Durga Framd, 

(1892) 18 Cal 506 (509), Din Doyal Singh v. Gopal Sarun Narain Singh. 
(1905) 9 Gal W N 679 (683, 684), Pwma Nath Das v. Mohesh Chujuler Pal. 
(1876) 1876 Pun Re No. 13, Pandit Kashi Nath v. Panjab Smg. 

3. (1916) A I R 1916 P 0 182 (184) : 44 Cal 759 : 44 Ind App 65 : 39 Ind Gas 

156 (P C), Tricomdas Cooverji Bhoja v. Sri Gopinath Jiu Thakur. 
See also cases cited in Note 8, Foot-Note (1). 

4. (1935) A I R 1935 Oudh 378 (380) : 155 I. C. 299, Shamhhu v. Bam Baklish. 

5. (1907) 5 Cai L Jour 19 (23) : 11 Cal W N 57, Naffer Chandra Maji v. Jyote 

Knniar M ulcer jee. 

6. (1907) 5 Cal L Jour 19 (23) : 11 Cal W N 57, Naffer Chandra Maji v. Jyote 

Kumar Mukerjee. 

7. (1930) AIR 1930 Bom 572 (584) : 54 Bom 226 ; 127 Ind Gas 305, Govind, 

Narayan v. Bangnath Gopal. 

(1868-69) 4 Mad H C R 216 (217), Lakshmaniyan v. Siva- 
samy Roxo. (Where a writing signed by the defendant was in 
these terms (defendant) holds Rs. 475, which sum ia tb^ 
property of L (the plaintiff)” — Held, that the document could 
not be considered a written contract or engagement,)] 
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founded on a breach of such contract/^ Thus, a suit by a mort- 
gagee claiming refund of the mortgage money, not on the ground 
that the defendant has committed a breach of any covenant 
contained in the mortgage deed, but on the ground that he has 
been defrauded by the defendant and made to enter into that 
transaction, is not a suit falling within this Article.*^ Similarly, 
where in a sale deed the vendee covenants to i)ay the purchase 
money before the Sub-Kegistrar and in accordance therewith 
the vendee actually tenders the money before the Sub-Registrar 
which is however refused by the vendor, a suit by the vendor 
for recovery of the purchase money has been held to bo not 
governed by this Article for the reason that there has been no 
breach of any contract.^ 

2. Such contract must be in ivriting and registered. 

As regards the meaning of the term “in writing registered,*' 
see Notes 3 to 5 infra and also the case cited below.'^^ 

3. The relief claimed in the suit must he compensation. 

The Article has no application to suits claiming to recover 
possession of immovable property^*^ or to suits seeking to enforce 
a charge against the properties by sale thereof^^ although sucli 
reliefs may be founded upon a breach of a contract in writing 
registered. On this principle the High Court of Madras, in Annu 
V. Somas'tmdara^'^ has held that a suit for accounts by the 
principal against the agent, though arising on a registered 
contract of agency, is not a suit for compensation. It was also 
pointed out that a suit for accounts stands on an entirely 

7a (1915) A I R 1915 All 339 (340) ; 30 Ind Cas 410, Janak Singh v. W alidad 
Khan. 

8. (1933) AIR 1933 Lah 581 (582) : 145 Ind Gas 18G, Miikha Singh v. Fazal 

Din. 

9. (1910) 8 Ind Gas SOI (805) (Mad), V ythinatha Iyer v. Bhecmachariar , 

9a (1934) A I R 1934 Pat 244 (245) : 146 Ind Gas 1033, Bajmani Bibi v. Baldeo 
Das. (Suit !(:> recover arrears of inalutcnaiiee not based upon any 
, registered deed.) 

For cases under Act 14 of 1859 inith regard, to registered documents, sec ilia 

following cases : 

(1BG8) 5 Bom II G R 0 C J 16 (21), Urnedchand Hakumchaiul w.ShalhUaki- 
das Lalchand. 

(1871) 15 Suth W R O G 1 (4, 5) : 6 Beng L R 668, Leslie v. Panchanan 
Milter. 

(1867) 7 Suth W R 354 (355), John Lyster v. Ko Mihone. (A suit to recover 
the balance due on account of principal and interest on an unregister- 
ed bond with lien on immovable property is governed by Clause 10, 
Section 1, Act 14 of 1859.) 

(1874) 21 Suth W R 47 (48), R. P. Brooke v. T. 'M . G'Mon. (If a suit is 
brought on the registered contract by an assignee of the original credi- 
tor, it is apparently no objection to the applicability of Article 116 
that the assignment is not registered.) 

10- (1874) 13 Beng L E 312 (822, 323) : 1 Itid App 157 : 3 Sar 314 (P C), liani 

Mewa Kuwar v. Rani Hulas Kuwar, 

11- (1921) A I E 1921 Mad 514 (516) ; 66 Ind Gas 554, Baniasami Iyengar v. 

Kuppusami Iyer. 

12. (1931) A I E 1931 Mad 185 (187, 192) : 54 Mad 654 : 131 Ind Gas 165, 


Article lift 
Note 1. 
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Artiolelie 

Motei 

1—3 


different footing from a suit for compensation because in the 
former case the defendant can claim a decree in his favour if 
the accounting turns out to be in his favour, and such a thing 
is never xx)8sible in a suit for compensation. 

2. Suit to enforce a contract, whether lies by a third party 
to the contract. — The suits contemplated by this Article must 
be suits by the parties to the contract, or their representatives-in- 
interest, and not suits by third jiarties to the contract. Thus, where 
A executes a sale deed in favour of B and directs B to pay his (i. e. 
A's) debt to 0, it is not open to 0 to sue B on the basis of the 
covenant to pay contained in the sale deed, and claim to recover the 
debt from B by reason of the said covenant.^ In the case cited 
below, ^ where a suit was brought by a mortgagee to enforce against 
a purchaser of the mortgaged proj^erties an undertaking to pay the 
mortgage amount, disclosed in the sale deed, it was observed by 
Lord Macnaghten in delivering the judgment of the Board that : 

“The mortgagee has no right to avail himself of that. Ho was 
no party to the sale. The purchaser entered into no contract 
with him and the imrchaser is not personally bound to pay this 
mortgage debt.*' 

3. “Contract in writing/’ — The Article refers to the contract 
being in writing hut does not say that it should be signed by the 
parties to it. Consequently, the question has arisen as to whether 
the contract contemplated by this Article should he signed by the 
parties to the same. The High Courts of Allahabad,^ Calcutta,^ 
Madras^ and Rangoon^ and the Chief Courts of Punjab® and Oudh® are 
all agreed in bolding that it is not necessary that the contract should 

Note 2 

1. (19B0) AIR 1930 Mad 382 (389) : 53 Mad 270 : 124 Ind Gas 55 (F B), Suhhu 

Chetti V. Ariinachalayn Cketiiar, 

(1911) 9 Ind Cas 988 (989) (Cal), Deb Narain Dutt v. Bam Sadhan Mandal. 

2. (1912) 13 Ind Cas 304 (304) : 39 Ind App 7 : 34 All 63 (P C), Jaimia Das v. 

liam Alltar Pande. 

Note 3 

1. (1928) AIR 1928 All 313 (315) ; 50 All OGl : 109 Ind Cas 409, Mt. Parhati 

V. Saruj) Singh. 

2. (1916) A I R 1916 Cal 771 (773) : 31 Ind Cas 394, Bouwang Baja Challa- 

phroo V. Banga Behari. 

(1908) 35 Cal 683 (688, 689) : 12 Cal W N 628 : 9 Cal L dour 1 : 1 Ind Cas 

438, Girish Chandra Das Mazumdar v. Kunjo Behari Malo. 

3. (1896) 19 Mad 52 (53) : 5 Mad L Jour 228, Amhalavana Pandaram v. 

Vaguran. 

(1901) 11 Mad L Jour 125 (126), Sauney Kotappa v. VenJcata Narasirnhain 

Naidu. 

[But see (1891) 1 Mad L Jour 737 (739), Itamasami Chetty v. Sok- 
kanda Chetty.] 

4. (1931) A I B 1931 Kang 139 (144) : 9 Rang 56 : 134 Ind Cas 737, Bam 

Baghuhir v. United Refineries Burma Ltd. 

6. (1875) 1876 Pun Re. No. 6, Sher Mahomed v. O. De G Bertola. 

(1877) 1877 Pun Re No. 60, Sheo Mall y. Umrdin. 

6. (1929) AIR 1929 Oudh 311 (313) : 6 Luck 166 : 118 Ind Cas 417, Narsingh 

Pratap v. Mamman Jan. 



COMPENSATION FOB BREACH OP CONTRACT REGISTERED 1585 

Article 116 
Notes 
8—4 


4, Implied contract. — The word “contract’' used in this Article 
will include an iynplied contract also. Thus, in a contract of sale 
which is in writing and registered, all the terms which the law 
implies or reads as part of the contract, as for instance the implied 
covenant for title under Section 55, clause 2 of the Transfer of Pro- 
perty Act, must also be regarded as part of the registered writing. 
Although the sale deed does not expressly mention the imx>lied 
statutory covenant, such a term should be read as if it is embodied 
in the sale.^ It is however open to the parties to a sale to exclude the 
implied covenant for title by means of an express condition to the 

7. (1901) 3 Bom L R GG7 (672), Apaji v. Nilkantha. 

8. (1930) AIR 1930 Bom 572 (583, 534) : 54 Bom 226 : 127 Ind Gas 305, 

0. (1937) AIR 1937 Pat 293 (301) : 168 Ind Gas 786, Peninsular Locomotive 

Go. Ltd. V. II. Langham Peed. 

Note 4 

1. (1898) 21 Mad 8 (9), KrisJman Nambiar v. Kannan. 

(1915) AIR 1915 Mad 742 (743) ; 25 Ind Gas 618 : 38 Mad 1171, Aruyia^ 
chela Iyer v. Ramaswami Iyer. 

(1926) AIR 1926 Mad 255 (256) : 91 Ind Gas 514, Sigamani v. Munihadra. 
(1929) AIR 1929 Mad 775 (776), Krishyia v. Govinda. 

(1905) 15 Mad L Jour 396 (396), Chidambaram Pillai v. Sivathasamy 
Thevcr. 

(1891) 1 Mad L Jour 479 (480), Naraijana Reddi v. Peda Rama Reddi. 

(1891) 1 Mad L Jour 162 (163), Kasturi NaicJcen v. Venkatamhha Mudaly. 
(1929) AIR 1929 All 293 (295) : 51 All 651 : 119 Ind Gas 243, Hanwant Rai 
V. Ghandi Prasad. 

(1930) AIR 1930 All 785 (785) ; 128 Ind Gas 767, Bageswar Tewari v. 
Bikramjit Singh. 

(1930) AIR 1930 All 771 (775) : 124 Ind Gas 185 ; 52 All 604, Md. Siddiq v. 
Md. Nuh. 

(1911) 11 Ind Gas 337 (338) (Mad), Nagesrvara Row v. Sambasiva Row. 

(1925) AIR 1925 Bom 440 (442) : 49 Bom 596 : 89 Ind Gas 59, Ganaypa 
Putta V. Ilammad Saiba. 

(1924) AIR 1924 Cal 148 (150) : 80 Ind Gas 623, Injad AH v, Mohini 
Chandra Adhikari, 

(1919) AIR 1919 Gal 404 (404, 406) : 62 Ind Gas 269, Kanok Dasi v. Srihari 
Ooswami. 

(1932) AIR 1932 Nag 5 (8) : 28 Nag L R 31 : 136 Ind Gas 225 (F B), Kashi 
Rao V. 2abu. 


be signed by both the xmrties, and that, provided there is a valid con- 
tract evidenced by a registered document which though signed by 
only one party is complete as having been accepted and acted upon 
))y the other, a suit for compensation for breach of any such contract 
is within the scope of this Article. The High Court of Bombay^ has 
how^ever taken a contrary view and has held that the contract should 
be signed by both the parties. It has also held in Govind v. Bang- 
nath,^ that this Article is inapplicable to a case where the whole of 
the contract is not in loriting and registered. Thus, a claim by the 
liquidator against the directors of a limited company under Section 
235 of the Companies Act, 1913, was held to be not governed by 
this Article because th6 whole of the contract was not in writing 
registered. The High Court of Patna has followed this view in a 
recent decision.® 


Lim, 100 
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Article 116 contrary, and in such a case there can be no breach of any implied 

Notes contract: so as to make this Article applicable.^ 

4—6 

5. “Registered/* — The term “registered” has not been defined 
in the Act and consequently the General Clauses Act, 1897, has 
to be referred to for its definition. Section 3, clause 45 of that Act 
defines the term as follows : — 

“ ‘Registered* used with reference to a document shall mean 
registered in British India under the law for the time being in 
force for the registration of documents.” 

In Bipon Press v. Nama Venhataraina,^ Wallis, C. J., held that 
“the law for the time being in force” did* not mean the Indian 
Registration Act alone, but included registration under the Com- 
panies Act which provides for the registration of the Memorandum 
and the Articles of Association which are documents, and also 
registration under other special laws such as the Copyright Act. This 
view has been followed by the High Courts of Allahabad'^ and 
Bombay.^ But the view of Wallis, C* J., has been expressly dissented 
from and overruled in a later Full Bench decision of the Madras 
High Court.*^ Coutts-Trotter, C. J., in delivering the ojunion of the 
Full Bench observed as follows : 

“Article 116 of course speaks of registered contracts and 
there is no doubt that the learned Judges (referring to Bipon 
Press case^) held not merely that registration of a contract, in 
the ordinary sense, was covered by the Article, but the deposit 
of the Memorandum and Articles of Association of a limited 
com])any with the Registrar of Joint Stock Companies under 
the direction of the Act. That seems to us to be putting an 
intolerable strain upon the word ‘registered* and one which the 
draftsmen of this statute could not possibly be thought to have 
contemplated. Of course, the decision amounts to this and we 
find ourselves unfortunately in disagreement with it.” 

(1906) 2 Nag L R 174 (177, 178), Bahadur Lai v, Jadhao. 

[See also (1927) AIR 1927 Lah 1 (5) : 7 Lah 423 : 98 Ind Gas 584, 
Obedur ilahman v. Darbari LalJ] 

[See however (1910) 7 Ind Gas 399 (400) : 34 Mad 167, Kandasami 
Pillai V. AvayarnbaL] 

2. (1930) AIR 1930 Gal 568 (572) : 57 Cal 683 : 128 Ind Gas 183, Bidhu 
Bhusan v. UmesJi Chandra. (Sale under express covenant to pay a 
prior mortgagor. Held there is no implied covenant to pay for any 
portion of the mortgage.) 

Note 5 

1. (1919) A I E 1919 Mad 64G (G46) ; 42 Mad 33 : 48 Ind Cas 903. 

2. (1925) AIR 1925 All 519 (583) : 47 All 669 : 88 Ind Cas 785, Union Sank of 

Allahabad, In re. 

3. (1930) A I E 1930 Bom 572 (584) ; 54 Bom 226 ; 127 Ind Cas 305, Govind 

Narayan v, Rangnath Oopal. 

(1928) A I E 1928 Bom 252 (256, 258) ; 52 Bom 477: 110 Ind Cas 83, Manek- 
lal Mansukhbhai v. Suryapur Mills Co. 

[See also (1885) 9 Bom 320 (323), Kesu Shivram v. Vithu Kanajt.] 

4. (1926) AIR 1926 Mad 615 (620) : 94 Ind Cas 515 : 49 Mad 468 (P B), Ven- 

kata Ourunadka Bama Seshayya v, Triyuramndari Colton 
Beztoada. 
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The Judicial Commissioner’s Court of Sind® has followed the 
Full Bench decision of the Madras High Court and held that the 
officer under the Companies Act is primarily a Eegistrar not of 
documents but of companies, and that the law with reference to 
registration of documents has been consolidated and is to be found 
only in the Registration Act, 16 of 1908. 

The mere attestation of a deed before a kazee does not amount 
to registration within the meaning of this Article.*^ 

6. ^^Compensation for the breach of a contract/' — In Md. 

Mozaharal Ahmad v. Md, Azimaddin^^ Mookerjee, J., observed as 
follows : 

“The term used in Article 115 and Article 116 is not damages 
but compensation, which also occurs in Section 73 of the Indian 
Contract Act. As Lord Esher observed in Dixon v. Calcraft,^^ 
the expression ‘compensation’ is not ordinarily used as an 
equivalent to damages, although as remarked by Fry, L. J., in 
Skinners* Co. v. Knight, compensation may often have to bo 
measured by the same rule as damages in an action for the 
breach. The term ‘compensation* as pointed out in tlie Oxford 
Dictionary signifies that which is given in recompense, an 
equivalent rendered. Damages, on the other hand, constitute 
the sum of money claimed or adjudged to be paid in compen- 
sation for loss or injury sustained ; the value estimated in 
money, of something lost or withheld. The term ‘compensation’ 
etymologically suggests the image of balancing one thing against 
another ; its primary signification is equivalence, and the 
secondary and more common meaning is something given or 
obtained as an equivalent,” 

In Husain Ali Khan v. Hafiz Ali Khan,^ Straight, J., of the 
Allahabad Higli Court, observed as follows : 

“Nor upon consideration does it appear to mo that tlie 
expression ‘compensation’ is so wholly inapplicable or inappro- 
priate to suits in respect of bonds and promissory notes, as 
might at first sight seem to be the case. Every bond and 
promissory note is a contract by which the obligor or promisor 
agrees to pay money, either upon a particular date or upon 
demand, and such contract can be performed either upon the 
specified date, or when the demand is made. If payment is 

5. (1933) A I B 1933 Sind 103 (108) : 143 Ind Gas 713, Karachi Bank Ltd. v. 

Shewaram. 

6. (1864) 1 Suth W R 89 (89), Doya Moyee Dahee v. Nobonee Dabee. 

Note 6 

1. (1923) AIR 1923 Cal 507 (511, 512) : 73 Ind Gas 17. 

la (1892) 61 L J Q B 529 (529, 532) : L B (1892) 1 Q B 458 : 66 L T 554 : 40 

W R (Eng) 598 : 7 Asp M C 161 : 56 J P 388. 

lb (1891) 60 L J Q B 629 (630, 631) : L R (1891) 2 Q B 542 : 65 L T 240 : 40 

W B (Eng) 57 : 56 J P 86. 

2. (1881) 3 All 600 (609, 610) : 1881 All W N 33 : 6 Ind Jur 142 (F B). 


Article 116 
Notes 
5~-6 
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Article 116 
Note 6 


refused or is nofe forthcoming then there is a breach, and the 
suit against the defaulting obligor or promisor is not to make 
him do something in furtherance of the contract, for, the time 
for its performance is passed, but is in reality one for damages 
for the breach of it, the measure of which will be the amount 
of the debt with interest.” 

The High Court of Calcutta in Harender Kishorc v. Administrator 
General of Bengal^ held that the word “compensation” has been 
used in this Article in the sense in which it appears in Section 73 
of the Contract Act and therefore whenever a suit for such compen- 
sation is brought for a breach of a contract in writing registered, 
whether such compensation he for liquidated or uyiliquidated damages, 
the limitation applicable is that prescribed by this Article. Similarly, 
the High Court of Madras in Vythilinga v. T ketch anaviicrthi^ 
pointed out that “compensation” is the general term used also in the 
Indian Contract Act Section 73 to denote the xmymont which a party 
is entitled to claim on account of loss or damage arising from breach 
of contract, the effect in this place being to exclude suits for specific 
performance. Applying these principles it was held in a number of 
cases^ that a S2iit for money due upon a registered bond was a suit 
for compensation for breach of contract within the meaning of this 
Article. The point came up for final decision before the Judicial 
Committee in Tricomdas Cooverji Bhoja v. Gopinatk Jiu Thakurf 
In that case a suit was filed for the recovery of mining royalties on 
the basis of a registered hahuliyat, and Lord Sumner, w'ho delivered 
the judgment of the Board, while holding that the suit, though for 
recovery of rent, was nevertheless a suit for compensation for broach 
of contract within the meaning of this Article, observed : 

“On the one hand it has been contended that the provision 
as to rent is plain and unambiguous, and ought to bo applied, 
and that in any case ‘compensation for the breach of a contract' 
points rather to a claim for unliquidated damages than to a claim 
for payment of a -sum certain. On the other hand it has been 
pointed out that ‘compensation’ is used in the Indian Contract 
Act in a very wide sense, and that the omission from Article 
116 of the words which occur in Article 115, ‘and not herein 
specially provided for’ is critical .... There is a series of Indian 
decisions on the point, several of them in suits for rent, though 
most of them are in suits on bonds. They begin in 1880, and 
are to be found in all the Indian High Courts .... where the 
terms of a statute or ordinance are clear, their Lordships have 


3. (1886) 12 Cal 357 (363). 

4. (1881) 3 Mad 76 (77) : 5 Ind Jur 76. 

5. (1914) AIR 1914 Bom 141 (141) : 38 Bom 177 : 23 Ind Cas 353, Dinkar 

Hari v, Chhaganlal Narsidas. 

See also cases cited in Note 7 Foot-Note (1), infra, 

6. (1916) AIR 1916 P C 182 (184) : 44 Cal 759 : 44 Ind App 65 : 39 Ind Cas 

156 (P C). 
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decided that even a long and uniform course of judicial inter- 
pretation of it may be overruled, if it is contrary to the meaning 
of the enactment : Pate v. PateJ^^ Such is not the case here. 
However arguable the construction of Act 15 of 1877 may have 
been when the matter was one of first impression, it certainly 
cannot be said that the construction, for which the appellant 
argues, was ever clearly right. On the contrary their Lordships 
accept the interpretation so often and so long put upon the 
statute by the Courts in India, and think that the decisions 
cannot now be disturbed.” 

The effect of the decision of the Judicial Committee in other 
words is that the term ‘^compensation” is not necessarily restricted 
to a claim for unliquidated damages but includes also a claim for a 
sum certain/ 

7. Suits for recovery of money on simple bonds registered. 

— A suit to recover money lent and due upon a registered bond is a 
suit for compensation for breach of a contract in writing registered 
within the meaning of this Article and governed by the six years’ 
period proscribed herein.^ With regard to the starting point of limi- 
tation in suits upon instalment bonds, see Notes to Article 75 and 


Ga(1915) 84 L J P C 234 (238) : (1916) A C 1100 : 31 T L K 690. 

7. (1925) AIR 1925 Bom 440 (442) : 49 Bom 596 : 89 Ind Gas 59, Ganappa v. 
Hamrnad* 

(1931) AIR 1931 liaug 139 (144): 9 Rang 56 : 134 liid Gas 737, Ham liaghu- 
bhir Lai v. United He fineries (Burma), Lid, 

Note 7 

1. (1881) 3 All 600 (603, 610) : 1881 All W N 33 : 6 Ind Jur 142 (P B), Husain 
All Khan v. Hafiz AH Khan. 

(1881) 3 All 276 (279), Gauri Shajikar v. Surji. 

(1882) 4 All 255 (256) : 1881 All W N 159, Khunni v. Nasiriiddin Ahmed. 
(The starting point is date fixed for payment in the bond.) 

(1889) 11 All 416 (420, 423) : 1889 All W N 165, Bhagivant v. Daryao SHujh. 

(1892) 14 All 162 (164) ; 1892 All W N 21 , Collector of Eiawahv,Beti 
Maharani. 

(1909) 1 Ind Gas 570 (571) (All), Kamta Parshad v, Alt. Aluni Bihi, 

(1882) 1882 All W N 11 (11), Gokal v. Haghu. 

(1881) 6 Bom 75 (76), Ganesh Krishna v. Madhavrav Havji. 

(1914) AIR 1914 Bom 141 (142) : 38 Bom 177 : 23 Ind Gas 353, Dinkar 
Hari v. Ghhaganlal Narsidas. 

(1881) 6 Gal 94 (95) : 6 Gal L R 679, Nobo Coomar v, Siru Mullick. 

(1891) 18 Gal 506 (507), Din Doyal Singh v. Gopal Sarun Narain Singh. 

(1894) 21 Gal 872 (882), Sha77i Charan Mai v. Choiodhry Dcbya Singh, 
(Registered bond executed by a minor for necessaries.) 

(1909) 4 Ind Gas 17 (17) (Gal), Abinash Chandra v. Bama Bewa. (Instal- 
ment bond.) 

(1912) 13 Ind Gas 440 (443) (Cal), Ham Harain Singh v. Odindra Nath. 

(1916) AIR 1916 Cal 771 (773) : 31 Ind Gas 394, Bouwang Raja Challa^ 
phroo V, Bang a Behari. 

(1882) 11 Cal L R 361 (362), Kalut Hayn v. Lala Dhanukdhari Sakai. 

(1869) 17 Suth W R 346 (346), Nirban Singh v. Kurnla Sahoy. 

(1881) 1881 Pun Re No. 86 (p. 187, 188), Bafn Baksh v. Maghar Singh. 

(1875) 1875 Pun Re No. 79, Sher Jang v. Partab Singh. 

(1880) 1880 Pun Re No. 61 p. 112 (113), Tirkha Tta^n v. Puran. 

(1880) 1880 Pun Ee No. 110 p. 273 (273), Bama Mai v. Saida. 
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the undermentioned cases.® 

8. Suits for recovery of rents and profits. — Suits for the 
recovery of rent due under a registered lease deed/ or under a 


(1882) 1882 Bom P J 291 (291), Amritrav v. Vasudev, (Six years’ arrears of 
interest are recoverable on a registered bond.) 

(1881) 8 Mad 359 (365) : 6 Ind Jur 24, Magaluri Garudiah v. Narayana 
Rungiah, 

(1918) AIR 1918 Mad 541 (542) : 42 ludCas 609, Vishwanatha v. S. I, Bank, 
Tinnevelly. 

(1924) AIR 1924 Pat 439 (440) : 75 Ind Cas 98, Mundo Singh v. Krishna 
Dayal. 

(1934) AIR 1934 Rang 227 (228) : 151 Ind Cas 426, P. S. A, Alagan v. 
Maung Po Peck, 

[See also (1913) 19 Ind Cas 376 (377) : 6 Sind L R 148, Somjwial 
Tillumal v. Tolomal Jethanand,] 

The following cates holding a contrary viaw are not good law : 

(1864-65) 2 Mad H C R 108 (109), Kadarsa Bautan v. Baviah Bihi, 

(1868-69) 4 Mad H C R 366 (369), Kylasanada Moodelly v. Arumugiivi 
Moodelly. 

(1904) 7 Oudh Cas 46 (47, 48), Gaya Prasad v. Mt. Maharaj Kuar. 

(1907) 10 Oudh Cas 38 (40), Nawah Anjuman Ara Begani v. Nawab Anju- 
7nan Ara Begarn, 

2. (1907) 11 Cal W N 903 (904), Bup Narain Bhattacharya v, Gopi Nath 
Mondol. (Provision in instalment bond that in default of payment 
of one instalment, the whole amount is payable : Held, creditor can 
waive benefit of the clause. Decree can be passed on arrears due 
within six years of suit though default took place six years before.) 
(1925) AIR 1925 Pat 557 (558) : 4 Pat 820 : 90 Ind Cas 249, Bamshehar 
Prasad, Smgh v, Alathura Lai, (Do.) 

[See also (1917) AIR 1917 Oudh 252 (253) : 41 Ind Cas 428, Bahu 
Bam V, Abdhool Singh, (Do.) 

(1919) A I R 1919 Cal 950 (951) : 47 Ind Cas 943, Hara Kumar v. 
Bam Chandra Pal, (Do.)] 

But see the following cases where a contrary view was taken : 

(1909) 4 Ind Cas 17 (18) (Cal), Abinash Chandra Bose v. Rama Beiva Chetty. 
(1913) 20 Ind Cas 933 (934) : 35 All 455, Amolok Chand v. Baiji Nath, 

(1914) AIR 1914 Sind 60 (60) : 8 Sind L R 63 : 25 Ind Cas 938, Kimatrai 
Kashiram v. Wadero Sher Moharncd Khan. 

(1913) 18 Ind Cas 690 (690) (All), Bobu Bam v. Jodha Singh. (Held there 
was no waiver.) 

Note 8 

1. (1916) A I K 1910 P C 182 (184) : 44 Cal 759 : 44 Ind App 65 : 89 Ind Cas 
15G (P C), Tricomdas Gooverji Bhoja v. Sri Gopinath Jiu Thakur. 
(1913) 21 Ind Cas 315 (316) : 37 Bom 656, Lalchand Nanchand Gujar v. 
Narayan Hari. 

(1885) 9 Bom 320 (323), Kes%i v. Vithu. (Case under Dekkhan Agriculturists’ 
Relief Act.) 

(1931) AIR 1931 Cal 790 (790) : 133 Ind Cas 102, Fate Chand Boharia v. 
Nagendra Kishore Boy. 

(1888) 15 Gal 221 (223), Umesh Chunder Mundul v. Adar Moni Dasi. 

(1892) 19 Cal 489 (499), Baniganj Coal Association v. Judoonaih Ghose. 

(1911) 11 Ind Cas 6 (7) (Cal), Ahmed Buksh v. Bipin Behari Singhet- 
(Article 116 applies to leases for building purposes and for establishing 
godowns not being leases for agricultural or horticultural purposes.) 
(1900) 27 Cal 205 (207) : 4 Cal W N 76, Umrao Bibi v. Mahomed Bojabi. 

(Held the lease was not one under Bengal Tenancy Act.) 

(1937) AIR 1937 Cal 687 (692) : 173 Ind Cas 640 : I L R (1937) 2 Cal 
GZl, Ala^iddin Ahamed Choudhury V, Tomizuddin Ahammed, (Do.) 
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s^arpeshgi lease deed which is duly registered,^ are governed by this Artiole 116 

Article. So also is a suit for recovery of the profits of certain lands Note 8 

by virtue of a registered agreement, whereby the plaintiff is given a 

right to sue the defendant for his share of the profits in the lands 

which is collected by the defendant and not paid by him to the 

plaintiff,^ Where, however, the suit is not based upon a registered 

contract of lease, this Article will not apply. Thus, this Article has 

no application to a suit for recovery of rent against a tenant holding 

over after the expiry of the registered lease deed for the period of 

holding over."^ 

(1932) AIR 1932 Cal 85 (86) : 58 Cal 930 : 133 Ind Gas 179, Ajitkumar 
Basil Tkakiir v. Chairman of the Commissioners of Dacca Munici- 
pality. 

(1865) 3 Siith W R S C C Ref 9 (9), Bajah Indoobhoosun Deb Boy v. Thomas 
J. Kenny. (Suit against lessee for cutting trees contrary to the terms 
of the lease deed — Limitation for a suit for compensation runs from 
date of cutting of the trees.) 

(1922) 67 Ind Cas 939 (940) (Lah), Abdul Saniad v. Municipal Committee, 

Delhi. 

(1914) AIR 1914 Mad 387 (387) : 23 Ind Cas 753, Bamanathan Patiar v. 

Achuta Variar. 

(1917) AIR 1917 Mad 987 (987) : 32 Ind Cas 245, Rymond Sebastian Lobo 
V. Demi Shetty. 

(1896) 19 Mad 52 (53) : 5 Mad L Jour 228, Ambalavana Pandaram v. 

Vaguran. 

(1881) 3 Mad 76 (77) : 5 Ind Jur 76, Vythilinga Pillai v. Thetchanamurthi 
Pillai. 

(1910) 6 Ind Cas 766 (773) (Mad), Chengiah v. Thimrna Nayanim Bahadur, 

(1901) 11 Mad L Jour 186 (187), Kutti Umma v. Madhava Menon. 

(1935) AIR 1935 Mad 682 (684) : 158 Ind Cas 228, Chathanni Bayiran v. 

Narayana Ayyar. (Irredeemable anuhhavam — Suit for arrears of rent 
is govern(3d by Article 116.) 

(1920) AIR 1920 Mad 380 (380) : 56 Ind Cas 241, Narayanan v, liamunni 
Menon. (Held, not foilo'SYing AIR 1914 Mad 692, that this Article 
applies to a suit by a Malabar landlord for recovery of arrears of rent 
due by an assignee from a kanomdar if the kanom deed is registered.) 

(1916) AIR 1916 Pat 304 (305) : 34 Ind Cas 754 : 1 Pat L Jour 37, Mac- 
kenzie V. Bameshwar Singh. 

(1936) AIR 1936 Rang 80 (80) : IGl Ind Gas 461, Ma Piva Thein v, Ma Me 
Tha. 

[See also (1917) A I R 1917 Cal 568 (569) ; 34 Ind Cas 51, Taran 
Krishna v. Samiruddin. (Discussing as to when the breach of 
contract occurs and as to when limitation starts.)] 

[See however (1904) 26 All 138 (140) : 1903 All W N 210, Bamnarain 
V. Kamta Sing. (Submitted not good law in view of A I R 1916 
P C 182.) 

(1912) 16 Ind Cas 146 (147) : 34 All 464, Jaggi Lai v. Sri Bam (Do.) 

(1903) 13 Mad L Jour 485 (487), Bama Krishna Chettyar v. AppaUao. 

(Do.)] 

2. (1918) AIR 1918 Pat 385 (386) : 44 Ind Cas 153, Muhammad Ilanif v. 

Moor at Mahion. 

(1917) A I R 1917 Pat 14 (15) : 40 Ind Cas 594, Barham Deo v. Bamanand. 

3. (1935) AIR 1935 All 945 (946) : 159 Ind Cas 446, Girvmr Singh v. Bam 

Bar up. 

4. (1912) 16 Ind Cas 560 (660) (Mad), Mamambath Pettiyeth v. Cheria Utha- 

lamma. 

(1910) G Ind Cas 754 (764) (Mad), Sydarakath Kakkachi v. Muhamad Kutti. 

(1934) AIR 1934 Mad 458 (461) : 58 Mad 75 : 155 Ind Gas 838, Gnanadesi- 
kam Pillai v Antony. 
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The Bengal Tenancy Act, 8 of 1885,^ the C. P. Tenancy Act, 1 of 
1920/' as also the Madras Estates Land Act, 1 of 1908,^ prescribe a 
special period of limitation for certain suits for rents and conse- 
quently suits for recovery of rent under those Acts are governed by 
the special period of limitation prescribed by those Acts and do not 
fall under this Article, although the lease deeds are registered. See 
Notes to Section 29, ante. 

9. Suit for recovery of royalty under a registered deed. - 

A suit for recovery of royalty due under a registered deed is 
governed by this Article.^ 

10. Other suits based upon covenants in registered lease 

deeds. — A suit by a lessee for coini)ensation either for breach of 
the express term of the contract to put the lessee in i)Ossession of 
the properties leased,^ or for breach of the implied obligation on the 
part of the lessor to put the lessee in possession, which is deemed to 
be part of every contract of lease, ^ is a suit falling within the scope 
of this Article. In such cases limitation starts from the date when 

(1936) AIR 1936 Pat 362 (369, 370) : 163 Ind Gas 525, Bengal and North 
Western By, Co. Ltd. v. Janki Prasad. 

5. (1892) 19 Cal 1 (4) (P B), Mackenzie v. Haji Syed Mahomed Ali Khan. 
(1890) 17 Cal 469 (472), Iswari Pershad Narain Sahi v. Croiody. 

(1916) AIR 1916 Cal 609 (611) : 29 Ind Cas 797, Rash Behari Lai Mandal 
V. Tilukdhari Lai. 

(1919) AIR 1919 Cal 144 (146) : 50 Ind Cas 862, Sarajtibala Debt Choiv- 
dhurani v. Saradanaih Battacharjee. 

(1916) AIR 1916 Pat 48 (49) : 38 Ind Cas 102 : 1 Pat L Jour 506, Oajadhtir 
Prasad, v. Thakur Prasad Singh. 

6. (1936) AIR 1936 Nag 180 (181) ; I L R 1936 Nag 5 : 165 Ind Cas 122, 

Babur ao v. Sandhu. 

7. (1927) AIR 1927 Mad 439 (440) : 100 Ind Cas 241, Kaliba Sahib v. Peria 

Thambia Pillai. 

(1916) AIR 1916 Mad 607 (610) : 18 Ind Gas 64 : 38 Mad 101, Ramkrishna 
Chetty V. Suhbaraya Iyer. (Held tho Act has no retrospective effect.) 

(1912) 14 Ind Cas 184 (187) (Mad), Sundaram Iyer v. Muthuganayatigal. 

also (1918) AIR 1918 Mad 928 (931) : 40 Ind Cas 590, Bapiraju 
V. N araifanasvmmi Naidu. (Case under Madras Rent Recovery 
Act, 8 of 1865.)] 

Note 9 

1. (1910) AIR 1910 P C 182 (184) ; 44 Cal 759 : 44 Ind App 65 ; 39 Ind Cas 
150 (I’ C), 'I'ricontdas Cooverji Bhoja v. Sri Oopinath Jiu Thakur. 

(1913) 19 Ind Cas 865 (869) (Cal), Peary Lai Daw v. Madhoji Jiban. 

(1908) 12 Cal W N 724 (720), Bhola Nath Das v. Eaja Durga Prosad Singh. 

Note 10 

1. (1902) 25 Mad 587 (596, 598) ; 12 Mad L Jour 249, Zemindar of Visianaga- 

ram v. Behara Suryanarayana Patrulu. 

(1934) AIR 1934 Pat 148 (149) : 150 Ind Cas 975 : 18 Pat 192, Lalji Singh 
V. Bamruf Singh. 

2. (1927) AIR 1927 Pat 248 (250) : 101 Ind Cas 707 : 6 Pat 606, Ndbin 

Chandra Oanguli v. Munshi Mander. 

(1927) AIR 1927 Lah 1 (5) : 7 Lah 423 : 98 Ind Cas 584, Ohedur Rahman 
V. Darbari Lai. 
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the lessee would be entitled to be put in possession under the lease 
and when the lessor fails to do so.^ As pointed out by their Lordships 
of the High Court of Madras in the case cited below, there is no 
continuing breach in such cases, and the covenant, whether express 
or implied, to place the transferee in possession operates in prcBsenti 
and that obligation is broken and broken once for all as soon as the 
transferor declined or is unable to i)lace the transferee in possession. 
Similarly, where the lessee is disix)ssessed by a third party before 
the expiry of the period of lease owing to the lessor’s title being 
defective, the lessee is entitled to sue for compensation within the 
period prescribed by this Article. The starting point of limitation in 
such a case is the date of dispossession of the lessee.® 

11. Partnership suits. — A suit for taking the accounts of a 
])artnership is not a suit for compensation for breach of contract 
although the deed of partnership may be a registered instrument.^ 
As observed by Ramesam, J. in Kothandapani v. Sreemanaveda7i^: 

“It is very difficult to say in such a case that any one of the 
parties has broken any particular term of the contract. Even if 
some specific breaches of some clauses in the deed are alleged, 
in the main the suit is one for taking the accounts. In the course 
of taking such accounts, results of breaches made by particular 
partners may have to be considered ; but the main characteristic 
of the suit is not altered.” 

12. Suits for account based upon registered contract of 
agency. — See Note 4 to Article 89 and also the cases cited below. ^ 


3. (1932) AIR 1932 Mad 225 (225, 22G) : 138 Iiid Cas 119, Ap'pastvami Iyengar 

V. Krishnstvaini Padayachi. (Suit to recover advance paid by the 
lessee — Held suit after six years from the date of lease is barred.) 

4. (1917) AIR 1917 Mad 465 (467, 469) : 35 Ind Cas 254 : 40 Mad 910, Secy. 

of State V. V enkayya Garu. (A portion of the leased properties not 
put in possession of the lessee.) 

5. (1924) AIR 1924 Nag 220 (221) ; 78 Ind Cas 248, Seth Laxini Chand v. 

Baji liao, 

(1936) A I R 1936 Pat 462 (465) : 164 Ind Cas 277, Rajendra Narayan v. 
Lalmohan. (Grant of lease under registered document on considera- 
tion of certain premium — Subsequent finding as to lessor’s incapacity 
to make such grant — Lease is void and lessee is entitled to refund of 
money.) 

Note 11 

1. (1934) AIR 1934 Iiliid 1G2 (165, 169) : 57 Mad 378 : 151 Ind Cas 81, 
Kothandapani Chetti v, Sreemanavedan Raja. 

(1899) 22 Mad 14 (14) : 8 Mad L Jour 151, Vairavan Asari v. Ponnayya. 
(1933) AIR 1933 Nag 127 (130) : 141 Ind Gas 277, Binjraj v. Kisanlal. 

[But see (1897) 14 Mad 465 (466) : 1 Mad L Jour 482, Runga Reddiv. 
Chenria Reddi.] 

2- (1934) AIR 1934 Mad 162 (165) : 57 Mad 378 : 151 Ind Cas 81. 

Note 12 

h (1910) 5 Ind Cas 186 (187) (Cal), Easin Sarkar v. Baroda Kishore Acharyya. 

(Contract to render accounts year by year — Article 116 applies if the 
contract is registered.) 

(1909) 4 Ind Gas 556 (557) (Cal), G. B. Fox v. Beni Pershad Koer. (Do.-~12 
Cal 357, Followed.) 
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Article 116 13. Suits for recovery of dower under a registered deed. _ 

Notes A suit for the recovery of dower, where the dower is payable under 

18 — 15 a registered instrument, executed by the husband in favour of the 

wife, whether the suit is brought by the wife herself or by her hoirB 
after her death, is a suit for compensation for breach of a contract 
within the meaning of this Article. There is no distinction between 
prompt and deferred dower in this respect. The starting point of 
limitation in a suit by the heirs of the wife is the death of the wife.^ 

14. Suits based upon award. — Where an agreement to refer 
to arbitration has been registered, and the award of the arbitrators 
is also signed by the parties in token of acceptance, it was held by 
the Allahabad High Court that a suit to recover a certain sum 
payable under the award is governed by this Article.^ The Judicial 
Commissioner's Court of Bind has, however, held that the word 
‘‘contract” in this Article does not include an award. ^ 

See also Note 11 to Article 115 and Notes to Article 120. 

15. Suits based upon covenants in registered sale deeds. 

(a) Suits by vendor : 

A suit by a vendor against the vendee for compensation for 
failure to pay the debts of the vendor as undertaken in the sale 
deed and for which |3ayment of debts a portion of the purchase 
money was left with the vendee, is governed by this Article.^ 

(1912) 16 Ind Gas 414 (415) (Cal), J hayajhamusna Bihi v. Barna Sundari 
ChoiidMirani. (Suit against the heirs of a deceased agent.) 

(1914) AIR 1914 Cal 888 (889) : 25 Ind Cas 706, Maharani Janki Koer v. 
Mahahir Prasad. (Suit against agent for neglect — Held Article 90 
applies.) 

(1910) 7 Ind Cas 399 (399) : 34 Mad 107, Kandasami Pillai v. Avaya 7 nbaL 
(The Article does not apply where an agent under a power of attorney 
sues his principal for moneys spent by him in the course of agency, as 
the power of attorney does not contain a promise by the principal to 
pay for advances made by the agent.) 

Note 13 

1, (1923) AIR 1923 Cal 152 (153) : 70 Ind Cas 109 : 50 Cal 253, Amatulla v. 
Danes Moham^ned. 

(1923) AIR 1923 Cal 507 (513) : 73 Ind Cas 17, Mahamed Mozakaral 
Ahmad v. Mahamed Azimaddin Bhuinya. 

Note 14 

1. (1911) 11 Ind Cas 705 (708) : 34 All 43, Kuldip Dube v. Mahant Dube. 

2. (1913) 19 Ind Cas 376 (377) : 6 Sind L R 148, Soniji Mai v. Tolo Mai. 

Note IS 

1. (1981) AIR 1931 All 419 (420) : 131 Ind Cas 686, Makund Lai v. Bhola 
Eai, 

(1935) AIR 1935 All 411 (416) : 57 All 797 : 157 Ind Gas 533, Babu Barn v. 
Jwam Ullah. (Article 111 would not be api)licable because that Article 
applies to a simple case where the vendee has not paid a portion of 
the purchase-money to the vendor and not where he has broken a 
contract to pay the same to a creditor of the vendor.) 

(1912) 14 Ind Cas 244 (245) : 34 All 429, Baghubar Bat v, Jaij Bai. 

(1929) AIR 1929 Lah 395 (396) : 118 Ind Cas 445, Mehar Chand v. Shant* 
Sarup. (Creditor attaching vendor’s rights can enforce the covenant 
under sale deed.) 
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Starting point of limitation for such suits : In Baghubur Bai 
V. Jaij Bai^ it was held by the High Court of Allahabad that if 
the sale deed fixes no time for payment of the debts, time runs 
from the date of the sale deed. Tliis view was not however 
followed by the same High Court in later decisions^ and by the 
High Courts of Bombay,^ Calcutta,^ Lahore,® Madras^ and the 
Judicial Commissioner’s Court of Nagpur,® and the Chief Court 
of Oudh.® According to these decisions, time runs not from the 
date of the sale deed, but from the date when the vendor is 
actually damfiified and suffers loss by being himself obliged to 
pay the creditors who are to be j^aid under the sale deed. The 

(1926) AIR 1926 Nag 429 (4.31) : 97 Ind Cas 185, Vinayakrao v. Shripatrao. 
(Defondant undertaking by registered contract to pay plaintiff’s mort- 
gagee and redeem the mortgage — Failure of defendant to pay — 
Mortgagee obtaining decree against plaintiff and plaintiff renewing 
the mortgage — Suit for compensation for breach of contract against 
defendant falls under Article 116.) 

(1930) AIR 1930 Pat 46 (50) : 8 Pat 860 : 122 Ind Cas 244, Ba7n Itachhya 
Singh v. Raghuyiath Prasad. 

(1907) 6 Oal L Jour 398 (400), Dasivant Singh v. Syed Shah llarnjan Ali. 

2. (1912) 14 Ind Cas 244 (246) ; 34 All 429. 

[See also (1925) AIR 1925 All 488 (490) : 87 Ind Cas 804, Itam 
Narain v. Nihal Singh. (Following 84 All 429.) 

(1929) AIR 1929 All 121 (123) : 107 Ind Cas 679, Kallu v. Earn Das.] 

3. (1927) AIR 1927 All 435 (436) : 49 All 603 : 101 Ind Cas 691, Bam Batan 

Lai V. Abdul Wahid Khan, 

(1926) AIR 1926 All 605 (609) : 95 Ind Cas 913, Kedar Nath v. liar Govind. 
(1922) AIR 1922 All 409 (409) : 70 Ind Cas 582, Brikant Pande v. Ja^nna 
Dhar Dube. 

(1935) AIR 1935 All 463 (464) : 154 Ind Cas 305, Abdtd Wahid Khan v. 
Sher Muhammad Khan. 

(1936) AIR 1936 All 870 (873) : 166 Ind Cas 907, Bam Chander v. Bam 
C hander. 

[See also (1932) AIR 1932 All 454 (457) : 142 Ind Cas 83, Mahtab 
Singh v. Collector of Saharanpar.] 

4. (1931) AIR 1931 Bom 365 (367) : 133 Ind Cas 267, Bai v. Anant 

Narayan. 

5. (1912) 16 Ind Cas 73 (75) (Cal), Bam Barai Stngh v. Mohe^idra Parsad 

Singh. 

(1933) AIR 1933 Gal 641 (643) : 60 Cal 761 : 146 Ind Cas 863, Chand Bihi v. 
Santoshkumar Pal. (The cause of action for a suit by the vendor on 
such covenant arises either on the date when such payment is to be 
made or at least not later than the date when the vendor calls upon 
the purchaser to do so.) 

6. (1933) AIR 1933 Lah 109 (111) : 14 Lah 380 : 141 Ind Cas 435, Gulzari 

Mai V. Maghi Mai. 

(1933) AIR 1933 Lah 793 (794) : 144 Ind Cas 362 : 14 Lah 646, Qadir 
V. Mt. Bilas Kaur. 

7. (1933) AIR 1933 Mad 424 (427) ; 56 Mad 724 : 144 Ind Cas 550, Navamani 

Nadar v. Vedamanicka Nadar. 

(1918) AIR 1918 Mad 1135 (1136) : 38 Ind Cas 188, Kaliyammal v. 
Kolandavela Goundar. 

8. (1933) AIR 1933 Nag 379 (382) : 29 Nag L R 298 : 149 Ind Cas 1200, 

Bhanji v. Govind. 

9- (1927) AIR 1927 Oudh 455 (456) : 2 Luck 731 : 104 Ind Cas 824, Mahomed 
Ainul Hug v. Abdullah Khan. 


Article 116 
Note IS 
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Artide 116 
Hotels 


High Court of Patna^^^ has also held that the starting point of 
limitation is not the date of the sale deed, but the date when 
either there is a repudiation of the liability under the sale 
deed by the vendee, or when the contract had been rendered 
impossible of performance on account of the vendor's debt 
having been satisfied. 

Where the vendor leaves in the hands of the vendee a certain 
amount to pay off a mortgage debt stipulating that the surplus 
remaining after payment to the mortgagee should be returned to 
the vendor, a suit for recovery of such surplus falls under this 
Article. Limitation starts in such a case from the date when 
it is found that there is a suridus.’^ 

A suit by the vendor to recover peishkush paid by him after 
the execution of the sale deed, under which the vendee is bound 
to pay the same, is a suit for compensation falling under this 
Article.'''' 

(b) Splits by vendee : 

Where owing to a defect in the title of the vendor the vendee 
is deprived of the whole or part of the property purchased, a 
suit by the vendee against the vendor for compensation for the 
breach of the covenant of title arising either upon an express 
covenant in the sale deed^^ or by reason of the implied covenant 
for title which is deemed to be a part of the contract between 


10. (1930) AIR 1930 Pat 46 (52) : 8 Pat 860 ; 122 Ind Gas 244, Bam Bachhya 

Singh v. Raghunath Prasad Misscr, 

[See however (1938) AIR 1938 Pat 275 (278), Keshtvar Sao v. Guni 
Singh.] 

11. (1934) AIR 1934 Oudh 240 (243) : 149 Ind Gas 529 : 10 Luck 26, Baijnath 

V. Parmeshmari DayaL (In this case the vendee instituted a suit for 
redemption of the mortgage and limitation was held to start from 
date of the first Court’s decree in that suit.) 

11a (1906) 29 Mad 519 (524) : 1 M;xd L Tim 318 : 16 Mad L Jour 563, Artina> 
chella Bow v. Bangiah Appa Bow. 

12. (1908) 30 All 402 (405) : 1908 All W N 185 : 5 All L Jour 480, Mul Kunwar 

V. Chattar Singh. 

(1923) AIR 1923 Lab 23 (24) : 72 Ind Gas 897, BuUan Din v. Hassan Din. 
(1929) AIR 1929 Lah .388 (389) : 120 Ind Gas 424, Mangladha Barn v. 
Ganda Mai. (Suit for damages based on a clause of indemnity or on 
a covenant for title and quiet possession contained in a registered 
sale-deed is governed by Article 116.) 

(1923) AIR 1923 Mad 28 (28, 29) : 68 Ind Gas 190, Subbayya v. PUchanm. 
(The provision in a sale deed by which the vendor undertook, in case 
of dispute, to settle it out of his own expense and carry out the sale 
without obstruction, amounts to a covenant for guiet enjoyment or at 
least a covenant for title.) 

(1929) AIR 1929 Mad 775 (776), Krishna Bhaita v. Qovinda Bhatta, 

(1933) AIR 1933 Mad 382 (383) : 144 Ind Gas 726, Sadasiva 
narayana Rao v. Bajalingam. 

(1916) AIR 1916 Oudh 240 (241) : 33 Ind Gas 746, ML Nanhi Khanam v. 
Mt. Masuman. 

(1924) A I B 1924 Pat 321 (322) : 72 Ind Gas 663, Jhingur Ojha y. Mfghi- 
nath Pandey, (Sale of jajmanha brit which is unsaleable— Suit for 
refund of purchase money falls under this Article.) 

(1930) AIR 1930 Sind 66 (70) : 126 Ind Cas 737, Sorahji v. Tarachand. 
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the parties to every sale deed^^ is governed by this Article. Article 116 
As to when limitation commences and when the cause of action Note 15 
for comi.)ensation arises in such suits, the cases may be classified 
and considered under three heads, viz : — 

(i) Whore from the inception of the sale the vendor has 
no title to convey, and the vendee, who is entitled to be 
I)ut in possession on the date of sale, has not been put in 
possession of the properties. 

(ii) Where the sale is only voidable on the objection of the 
third parties and possession is taken ])y tlie vendee under 
the voidable sale. 

(iii) Where the title is known to be imperfect and the contract 
is in part carried out by giving possession of the properties 
to the vendee. 

In the first class of cases where the sale is void from its inception 
and no possession is given to the vendee, the starting point of 
limitation is the date of the sale deed. The covenant for title is 
not a continuing covenant capable of a continuing breach. In the 
second class of cases, the cause of action for a suit for compensation 
arises only when it is found that the vendor has no good title, and 
so long as the vendee remains in possession without his title being 

(1930) AIR 1930 Sind 12 (14) : 118 Ind Cas 203 : 24 Sind L R 172, Abdul 
Rahim v. Kadtc. 

[See also (1919) AIR 1919 Mad 37 (38) : 50 Ind Cas 815, Aravaimula 
Chariar v. Aramanai Krishna Iyer.] 

13. (1926) A I R 1926 Mad 255 (255) : 91 Ind Cas 514, Sigamoni v. Munibadra. 

(1898) 21 Mad 8 (9), Krishna Namhiar v. Kannan. 

(1919) AIR 1919 Mad 757 (757) : 50 Ind Cas 673, V enkatachallam Pillai v. 

Krisimasivami Pathan. 

(1911) 11 Ind Cas 337 (338) (Mad), N ageswara Rotv v. Sambasiva Boiv. 

(1891) 1 Mad L Jour 479 (480), Narayana Ileddi v. Peda Rama Rcddi. 

[See also (1867) 2 Agra 199 (199), Divarka Pass v. Riitun Singh.] 

See also cases cited in Note 4 Foot-Note (1) siiiyra, 

11. (1915) AIR 1915 Mad 708 (710) : 38 Mad 887 : 23 Ind Cas 570, Subbaraya 
Reddiar v. Rajagopala Reddiar. 

15. (1923) AIR 1923 Mad 392 (395, 396) : 74 Ind Cas 416, Gopala Iyengar v. 

Mu7n7nachi Reddiar. 

(1927) AIR 1927 Mad 273 (276, 277) : 100 Ind Cas 40, Pattrachariar v. 

Alamelwnayigai Ammal. (AIR 1915 Mad 708, Followed.) 

(1919) AIR 1919 Mad 757 (757) : 50 Ind Cas 673, Venkatachellam Pillai v. 

Krishnaswaini Pathan. 

(1915) AIR 1915 Mad 766 (766, 769) ; 21 Ind Cas 740, Ramanatha Aiyar v. 

Rantaji Nambudriyad. (Miller, J., Dissenting). 

(1925) AIR 1925 Bom 440 (442) : 49 Bom 596 : 89 Ind Cas 59, Ga^iayya v. 

Hammad. 

(1918) AIR 1918 Nag 264 (268) : 47 Ind Cas 886, Dharamchand v. Gorelal 
Mukandlal. 

(1926) AIR 1926 Nag 109 (115) : 88 Ind Gas 699 : 22 Nag L R 49, Ramdhan 
V. Purushottam. 

(1937) AIR 1937 Rang 39 (41) : 167 Ind Cas 809, P. L.A.V.K. K. Chettyar 
Firm v. Adinamalagi. 

[See also (1916) AIR 1916 Mad 480 (481) ; 31 Ind Cas 179, Samu 
Pathayi v. Chidamhara Odayan. 

(1915) AIR 1915 Nag 46 (47) : 31 Ind Cas 877 : 11 Nag L R 186, 

Pirbhu V. Mt. Wazirbi.] 
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Article 118 questioned or aflfected, he is not damnified.’* Normally, the date of 

Note 18 the dispossession of the vendee at the instance of the third party 

having superior title will be the starting x>oint in such cases. 
Where, however, the title of the third party is put forward and 
agitated in a Court of law in a suit to which the vendee is also a 
party, the date of the decree of the first Court which upholds the 
title of the third party will be the starting point, but not the date 
of the appellate Court’s decree confirming that of the trial Court. 
In the last mentioned class of cases it has been held that the fact 
that the vendee managed to remain in possession even after the 
decree of the first Court negativing the title of his vendor, will not 

16. (1935) AIR 1935 Mad 636 (637) : 156 Ind Cas 843, Alagarappa Reddiar v. 

Aligirisami Naick. 

(1915) AIR 1915 Mad 708 (710) : 38 Mad 887 : 23 Ind Cas 570, SiMaraya 
V. Rajagojiala, 

(1920) A IR 1920 Mad 634 (637) : 60 Ind Cas 235, Mahomed Ali Sheriff 
Saheb v. V enkatapathi Raju. 

(1932) AIR 1932 Nag 3 (4) : 137 Ind Cas 61, Bhaivani Singh v. Girdhari. 
(1934) AIR 1934 Nag 16 (17) : 148 Ind Cas 480 : 30 Nag L R 138, Ambadas 
V- Wamanrao. 

(1916) AIR 1916 Ovidh 240 (241) : 33 Ind Cas 746, ML Nanhi Khanam v. 
Mi. Masuman, 

(1929) AIR 1929 Pat 388 (390, 391) : 8 Pat 432 : 117 Ind Cas 654, 
Lakhpat Kuer v. Durga Prasad. 

(1924) AIR 1924 Pat 321 (322) ; 72 Ind Cas 663, Jhirigu Ojha v. Meghnaih 
Pandey. 

[See also (1936) AIR 1936 Oudh 141 (143) : 160 Ind Cas 464, Bhag- 
loathi Prasad v. Badri Prasad.'] 

17. (1929) AIR 1929 All 293 (295) : 51 All 651 : 119 Ind Cas 243, Hamoani Rai 

V. Chandi Prasad. 

(1915) A I R 1915 Mad 766 (767) : 21 Ind Cas 740, Ramanatha Iyer v. 
Raman Narnhudripad. 

(1935) A I R 1935 Mad 636 (637) ^ 156 Ind Cas 843, Alagarappa v. Aligiri^ 
sarni. 

(1931) AIR 1931 Sind 141 (142) ; 25 Sind L R 173 : 133 Ind Cas 76, Ckan- 
drawatibai v. Valabdas. 

18. (1919) A I R 1919 Mad 849 (850) : 47 Ind Cas 924, Venkata Ramayya v. 

Rambrahrnain. 

(1933) AIR 1933 Mad 126 (128) : 140 Ind Gas 805, Thillaikanmi Achi v. 
Abd'iU Kadir Roivther. 

(1923) A I R 1923 Mad 392 (396) : 74 Ind Cas 416, Gopala Iyengar v. Muni- 
machi Reddiar. 

(1923) AIR 1923 Mad 28 (29) : 68 Ind Cas 190, Subbayya v. Pichanna. 
(1921) A I R 1921 Bom 252 (254, 255) : 45 Bom 955 : 61 Ind Cas 70, Multmi- 
mal Jayararn v, Btidhumal Kevalchand. 

(1924) AIK 1924 Pat 321 (322): 72 Ind Cas 653, JUingur Ojha v. Meghmth 
Pandey. 

(1932) AIR 1932 Nag 3 (4) : 137 Ind Cas 61, Bhaivani Singh v. Girdhari. 
(1934) AIR 1934 Nag 16 (17) : 30 Nag L R 138 : 148 Ind Cas 480, Amha 
Das V. Waman Rao. 

(1931) AIR 1931 Sind 141 (142) : 25 Sind L R 173 : 133 Ind Cas 
drawatihai v. Valabdas, 

19. (1926) AIR 1926 Mad 256 (266) : 91 Ind Cas 514, Singamoni Pandithan 

V. Munibadra Nainar» 

(1920) AIR 1920 Mad 634 (636) : 60 Ind Cas 235, Mahomed Ali v. Venhatfir 
pathi liaju. 

(1933) A I R 1938 Mad 382 (383) : 144 Ind Cas 726, Sadashiva Surya- 
narayana Rao v. Rajalingam. 
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gfcop the running of limitation. In other words, in such cases the 
(^ate of the decree and not the date of dispossession in pursuance of 
the decree will be the starting x)oint.^^ 

With regard to the third class of cases, where the sale is void 
ab initio i but in pursuance of the sale the purchaser is put in 
|X)Ssession of the property sold, limitation starts from the date on 
which the vendee is dispossessed by the rightful owner, and not 
from the date of the sale deed.^^ 

A suit by the vendee against the vendor to recover the value of 
deficiency in the property comprised in the sale deed in pursuance 
of a covenant in the sale deed to the effect that if there should be 
"any deficiency or defect in the quantity sold, the vendor shall stand 
responsible for the same and in case of there being deficiency in the 
share sold, the vendor shall pay the vendee the value thereof with 
costs,” is a suit falling within the purview of this Article. So also is 
a suit for compensation for breach of a covenant in the sale deed by 
which it is stipulated that if at the time of the purchaser’s taking 
possession of the properties the profits from the same are found to 
be less than a stated amount, the vendor should make good the 
deficiency In the case cited below, there was a direction in the 
sale deed that the vendee should pay a particular sum for a mortgage 
debt due by the vendor over the properties and there was a stipula- 
tion that in the event of the mortgage amount being in excess of the 
amount quoted the vendor is to be liable for such excess, and a suit 
liy the vendee for breach of the covenant was held to be governed by 
Article 83 read with this Article. 

In a suit to enforce a covenant of indemnity in a sale deed 
whereby the vendor who purports to convey the property free of 
encumbrance promises to indemnify the vendee and make good the 
loss from out of his estate together with the damages and costs in 

(1935) AIR 1935 All 7S6 (787, 789) : 15G Ind Cas 177, Jaivahar Ram v. 
Jhinguri Lai. 

(19*21) AIR 1921 Bom 252 (254, 255) : 45 Bom 955 : G1 Iiid Gas 70, Mulian- 
mal Jayaram v. Budhumal Kevalchand. 

(1927) AIR 1927 Lah 734 (734) : 100 Ind Gas 19, Fir Balchsh v. Chanan 
Bin. 

(1934) AIR 1934 Lah 305 (307) : 148 Ind Gas 825, Chuni Lai v. Ilari 
Chand. 

20. (1935) AIR 1935 All 786 (787, 789) : 15G Ind Gas 177, Jawahar Ram v. 

Jhinguri Lai. 

(1929) AIR 1929 Bom 361 (364, 365) : 119 Ind Gas G59, Bapu v. Kashiram. 

21. (1932) AIR 1932 Nag 5 (9, 10) : 28 Nag L R 31 : 136 Ind Gas 225 (F B), 

Kashirao v. 2abu. • 

(1915) AIR 1915 Mad 708 (710) : 38 Mad 887 : 23 Ind Gas 570, Suhharaya 
V. Rajagopala. 

22. (1881) S All 712 (717) : 1881 All W N 67 : C Ind Jur 106, Kishen Lai v. 

Kinlock. 

[See also (1910) 8 Ind Gas 1087 (1088) : 35 Mad 39, Basivireddy v. 

Naganna.] 

23. (1896) 18 All 160 (162) : 1896 All W N 15, Amanat Bibi v. Ajudhia. 

21. (1921) AIR 1921 Lah 260 (261) : 2 Lah 316 : 64 Ind Gas 431, Abdul Aziz 
Khan v. Muhammad Bakhsh, 


Article 11& 
Note 18 
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^LTtiolQ 116 case there should be an encumbrance, limitation starts from the 

ifotes date when the vendee is damnified by being compelled to pay the 

18 17 mortgage not disclosed in the sale deed.^® 

16. Suit by vendee for breach of covenant to put him in 
possession. — A sale deed contained a covenant by the vendors, who 
were themselves purchasers at a Court sale, to the following effect : 
“We shall put in an application for delivery and give delivery to 
you. Afterwards we shall bring from the Court the said receipt for 
delivery and the certificate, and give the same to you. You will have 
to bear the charges for the said delivery.” It was held that a suit 
filed by the vendee claiming refund of the purchase money as 
compensation for the breach of that covenant fell within this Article. 
No time being fixed within which delivery was to be given, it was 
held that time began to run only from the time when the vendors 
had become incapable of carrying out their undertaking and that 
before that occasion arose the vendee could not sue alleging a breach 
and ask for the return of the purchase money. ^ 

17. Suit by vendee claiming compensation under Section 65 
of the Contract Act. — In Harrmth Kuar v. Indar Bahadur,^ a sale 
deed was executed during the lifetime of a Hindu widow, by the 
next reversioner, of the properties comprised in the estate of the last 
male owner who died issueless leaving only the widow. After the 
death of the widow, the vendee sued for possession of the properties 
conveyed to him or in the alternative a refund of the purchase 
money. Their Lordships of the Privy Council held that the claim 
for possession under the sale was unsustainable, because on the date 
of the transfer the reversioner had no interest capable of transfer 
but had merely an expectancy . But with regard to the alternative 
prayer in the plaint for refund of the purchase money, their Lord- . 
ships held that the claim thereto was covered by Section 65 of the 
Contract Act, and observed as follows : 

“An agreement, therefore, discovered to be void is ope 
discovered to be not enforceable by law, and on the language 
of the Section would include an agreement that was void in 
that sense from its inception as distinct from a contract that 
becomes void. 

“The agreement here was manifestly void from its inception, 
and it was void because its subject-matter was incapable of 
being bound in the manner sti])ulated. 

25. (1918) A I R 1918 All 219 (221) : 40 All 605 : 48 Iiid Cas 18, Bam Dulari v. 
Jlardwari Lai. 

Note 16 

1. (1938) AIR 1933 Mad 153 (156) ; 143 Ind Cas 504, Satyanardyan Boo v. 

Venkataswajni. (Limitation reckoned from date wlien Court sals 
became absolute.) 

Note 17 i ^ 

1. (1922) AIR 1922 P C 403 (405) : 71 Ind Cas 629 : 50 Ind App 69 : 45 All 
179 ; 26 Oudh Cas 223 (P C). 
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“Though this aspect of the case has not been satisfactorily 
presented or developed in the pleadings and the proceedings 
before the lower Courts, their Lordshix)s think there are 
materials on the record from which it may be fairly inferred 
in the i)eculiar circumstances of this case that there was a 
misai)prehension as to the private rights of Indar Singh (the 
vendor) in the villages which he x)urported to sell by the 
instrument of the 2nd January 1880, and that the true nature 
of those rights was not discovered by the plaintiff or Rachpal 
Singh earlier than the time at which his demand for possession 
was resisted, and that was well within the period of limitation.” 

18. Suit upon covenant contained in a registered deed of 
exchange. — A suit to enforce a covenant of indemnity contained in 
a registered deed of exchange falls under this Article. A and B 
exchanged lands under a registered deed of exchange which contained 
a provision to the following effect : “There is no dispute in resident 
of the lands. If disjmtes should so arise, the respective t)arty should 
])e answerable to the extent of his i)rivate i)roi)erty.” A was subse- 
quently deprived of a portion of the j^roperties he got by exchange 
by reason of the defective title of B, A sued B for the value of the 
lands of which he was thus deprived. It was hold that the suit would 
be governed by this Article, and that the starting point of limitation 
would be the date on which A was deprived of the i)ortion of the 
properties, which was the date of the breach of the covenant.^ 

19. Claim for personal decree arising on registered mortgage 
deeds. — It is well settled that in the case of a registered deed of 
mortgage, the fact that the x)£^yment of an amount is collaterally 
secured by the mortgage does not destroy the i)orsonal liability on the 
part of the mortgagor to repay the mortgage amount arising by 
virtue of the covenant to rex)ay the loan contained in the deed of the 
mortgage. The latter obligation has an existence indei)endent of the 
mortgage.^ In considering the question of personal liability arising 
under a mortgage deed, as pointed out by the Judicial Committee in 
liamnarain v. Adhindranathf' “it must be borne in mind (1) that a 
loan prima facie involves such a personal liability; (2) that such a 
liability is not displaced by the mere fact that security is given for 
the repayment of the loan with interest; but (3) that the nature and 
terms of such security may negative any x)ersonal liability on the part 


1. (1908) 31 Mad 452 (453) 
Iyengar, 


Note 18 

4 Ind Cas 1121, Srinivasa Baghava v. Bangasami 

Note 19 


1. (1906) 4dal L Jour 510 (515), Ethel Georgina Kerr v. Clara B. Buxton, 
(1908) 30 All 388 (389) : 1908 All W N 161 : 5 All L Jour 670, Jangi Singh 

V. Chander Mai. (Personal covenant to pay, although not expressed 
is implied in and is an essential part of every simple mortgage.) 

(1887) 11 Bonl 475 (478), Sa?naba Khandapa v. Abaji Jotirau. {Held in 
this case there was no covenant to pay.) 

2. (1916) A I B 1916 P C 119 (120, 121) : 44 Cal 388 : 44 Ind App 87 : 38 Ind 

Oa5^32(PO). 


Article 116 
Notes 
17---19 


Lim. 101 
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Arttete 146 of the borrower. It must also be borne in ipind that if the mortgagor 

Note 19 be, in the first instance, under no jiersonal liability, such liability 

may arise under Section 68 (b) or (c) of the Transfer of Property Act.’* 

With regard to the period of limitation applicable to a claim to 
enforce the personal remedy arising under a registered mortgage 
deed, there is a consensus of judicial opinion among all the High 
Courts^ that such a claim is governed by this Article. Thus, a claim 
for a personal decree under Order 34 Rule 6 of the Code of Civil 

Procedure,^ or a suit claiming to recover the debt due on the mort- 

gage bond otherwise than by sale of the hypotheca, i. e. claiming 

3. (1930) AIR 1930 All 69 (71, 72) : 52 All 363 : 123 Ind Cas 321 (F B),Ea(lha 
Krishna v. Tej Saroop. 

(1912) 14 Ind Cas 505 (506) : 84 All 246, Lachminarain v. Tura-un-nissa. 
(1883) 5 All 461 (462) : 1883 All W N 114, liaghubar Dayal v. Lachmiri 
Shankar, 

(1911) 10 Ind Cas 336 (338) (All), Muhammad Husain v. Dhaneshar Bai. 
(1910) 7 Ind Cas 455 (457) : 34 Bom 540, Gulam Hussain Tayahalli v. 
Mahamad Ali Ibrahimji. 

(1931) AIR 1931 Cal 801 (801): 133 Ind Cas 101, Umapada Trivedi v.Hari- 
pada Saha, 

(1983) AIR 1933 Cal 268 (269) : 143 Ind Cas 472, Dharanindhar Ghosh v. 
Indranarayan Sinha, 

(1886) 12 Cal 389 (896) : 10 Ind Jur 376, Miller v. Banganath, 

(1893) 20 Cal 79 (84) : 19 Ind App 234 : 6 Bar 241 (P C), Kameshwar v, Baj' 
Kumar i. 

(1934) AIR 1934 Lah 765 (768) : 16 Lah 137 : 153 Ind Cas 1064, Kesari 
Mai Umrao Singh v. Tansukh Bai Kidar Nath. 

(1900) 1900 Pun L R 201 (202), Harnarain Das v. Sarup Lai. 

(1871) 1871 Pun Re No. 49, Ahdool Hamid v. Gholam, 

(1929) AIR 1929 Mad 53 (60) : 52 Mad 105 : 116 Ind Cas 817 (F B), Batna- 
sahapathy Chcttiar v. Dei^asigarnony Pillai, 

(1928) AIR 1928 Mad 1124 (1126, 1128) : 114 Ind Cas 340, Chengalamma v. 
y eeraraghava. 

(1887) 10 Mad 100 (101, 102) : 11 Ind Jur 59, Seshayya v. Annamma, 

(1926) AIR 1926 Nag 449 (450) : 95 Ind Cas 707, Kaloo Singh v. Mt. Sun- 
derahai. 

(1925) AIR 1925 Oudh 394 (395) : 86 Ind Cas 693, Sitla Bakhsh v. Jagatpal 
Singh, 

(1930) 124 Ind Cas 669 (670) (Oudh), Suraj Baksh v. Mt, Munno Bihi. 

(1929) 114 Ind Cas 813 (814) (Oudh), Sheo Dass Pande V. Kunj Beharu 
(1934) A I E 1934 Pat 578 (579) ; 13 Pat 228 : 153 Ind Cas 120, Bala Sjw 
Nath Mull. 

(1937) AIR 1937 Rang 484 (487, 489) : 172 Ind Cas 75 : 1938 R 
(F B), U Sein v. U San. 

(1938) AIR 1938 Rang 113 (114), Ma Shwe Tu v. Maung Ba. (Mortgage bond 
containing independent personal covenant to pay interest at stated 
times — Held suit to recover interest personally is competent.) 

[See also (1900) 24 Bom 394 (396) : 2 Bom L R 122, Vasudeo v. Bam- 
krishna.] 

[See however (1912) 15 Ind Cas 666 (667) (Cal), Debendr^ Okandret 
Boy V, Behari Lai Mukherji. 

(1892) 16 Bom 303 (306), Shaik Idrus v. Abdul Aahiman. 

(1882) 6 Bom 719 (724) (F B), Lallubhai v. Namn.] 

4. (1933) AIR 1933 Cal 268 (269) : 143 Ind pas 472, f^i^midhar &ho3e v. ; 
Indranarayan Sinha. 

See also cases cited in Foot-iSTote (8) above. 
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only a personal decree^ either because the hypotheca is not saleable® Article 118 

or because the mortgage deed cannot be enforced as a mortgage Note 19 

because it is not validly attested as required by Section 59 of the 

Transfer of Property Act/ have been held to be governed by this 

Article. Similarly, in the case of a mortgage deed executed by the 

father or manager of a joint Hindu family, where the mortgage is 

not binding on the interest of the sons or the junior members, a 

simple money decree can be passed on the footing of the covenant to 

pay contained in the deed, and limitation for such a suit is one 

prescribed by this Article.® 

In Ganeshlal Pandit v. Khetra Mohan Mahapatra,^ a case 
decided by the Judicial Committee in 1926, there is, however, an 
observation which seems to throw some doubt as to the applicability 
of this Article to claims to enforce the i)ersonal relief on the basis of 
registered mortgage deeds. The said observation is as follows : 

“ The cause of action for the personal covenant accrued to 
Behari Lai Pandit when Suryamani failed to x)ay the mortgage 
debt, viz. within six months from the date of the mortgage. 

And the claim had become barred under Article 66 long before 
the execution of the razinama and the conveyances there- 
under. ” 

5. (1888) 11 Mad 56 (59), liathnasami v. Suhramanya, 

(1935) AIR 1935 Bom 203 (207) : 156 Ind Gas 286 : 59 Bom 634, Vasanji 
Kallianji v. Eruchshaw Dosaabhai, 

6. (1922) AIR 1922 Oudh 113 (114) ; 67 Ind Gas 595, Tharmnan Singh v. 

Dalchand. 

7. (1909) 1 Ind Gas 1 (3) : 32 Mad 410, Kunhu Moidti v. Madhava Menon. 

(1931) AIR 1931 Mad 124 (128) : 129 Ind Gas 814, J agannaihain Pillai v. 

Official Assignee, Madras. 

(1915) AIR 1915 All 254 (255) : 29 Ind Gas 363, Mathra Pershad v. Cheddi 
Lai. 

(1914) AIR 1914 Bom 141 (142) : 38 Bom 177 : 23 Ind Gas 353, Dinkar 
Hari v. Chhaganlal Narsidas. 

(1906) 4 Cal Ij Jour 510 (513, 518), Ethel Georgina Kerr v. Clara B. Buxton. 

(1898) 26 Cal 222 (225) : 3 Cal W N 228, Sonatuh Shaha v. Dinonath Shaha. 

(1922) AIR 1922 Gal 168 (171) : 49 Cal 438 : 63 Ind Gas 507, Sristidhar 
Ohose V. Balikayakali Dasi. 

(1925) AIR 1925 Oudh 737 (738) : 91 Ind Gas 176, Ram Samujh Singh v. 

Mt. Mainath Kuer. 

(1900) 27 Cal 762 (767), Surja Prasad v. Golah Chand. 

(1909) 1 Ind Gas 153 (154) (Cal), Hira Lai Marivari v. Chandrahali Ilal- 
darin. 

(1928) AIR 1928 Oudh 465 (467) : 4 Luck 107 : 113 Ind Gas 489, Jai Indra 
Bahadur Singh v. Khairati Lai. 

(1924) A I R 1924 Oudh 147 (148) : 77 Ind Gas 340, Udairaj Smgh v. Ram 
Udit T Clear i. 

(1921) A I B 1921 Oudh 47 (47) : 61 Ind Gas 205, Gajadhar Baksh v. Gomri 
V Shankar. 

(1922) A 1 R 1922 Oudh 257 (258) : 69 Ind Gas 786 : 25 Oudh Gas 164, Ram 
Narain v. Nand Kumar. 

(1927) AIR 1927 Oadh 315 (315) : 102 Ind Gas 630, Rudra Prasad v. Nasir- 
nddin Khan. . 

[See also (|M4) AIR 1924 All 543 (645) : 46 All 384 : 78 Ind Gas 911, 

GotM banker v, Sheo Nandan.'] 

9. (1926) AIR 1926 PC 66 (69) : 5 Pat 686 ; 53 Ind App 134 : 95 Ind Cas 839 

(P C), 
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Article 116 An earlier decision of the Board in Bamdin v. Kalha Prasad 

Note 19 was also relied upon in support of the above position. A Full Bench 
of the High Court of Madras/^ after a review of the facts and 
circumstances under which the above case was decided by the Privy 
Council, has, however, come to the conclusion that the above 
observation of their Lordships was only by way of obiter and that 
Article 66 did not apply. As pointed out by Kumaraswamy Sastry, J., 
in delivering the judgment of the Full Bench, the suit in the case 
before the Privy Council was brought ten years after the mortgage 
debt became jiayable, and there was no question as to whether the 
three or six years’ rule applied, as in either view the claim was 
barred being more than six years. The only contention advanced 
before the Board was that Article 132 applied, which was negatived. 
Further, it appears from the report of the case that the mortgage 
deed in question was not validly registered and the observation of 
their Lordships must be taken to have been made with reference 
to unregistered deeds, for otherwise there is no reason why their 
Lordships should refer and quote with approval the decision in 
Miller v. Bunganath,^^ wherein the period of limitation for personal 
relief in a mortgage suit was specifically hold to be six years. In 
Bamdin s case^^ (above referred to) also the suit was filed ten years 
after the mortgage money became payable, and the sole question 
argued before the Board was that the x)eriod of twelve years pres- 
cribed by Article 132 applied also to the claim for a x)ersonal decree. 
It is not clear from the rex)ort of the decision whether the particular 
mortgage deed in that case was, or was not, registered. That case, 
however, arose at a time when the Eegistration Act had not come 
into force, and a reference to the mortgage document in the report 
as being “not under seal” leads to the inference that the mortgage 
deed in question was not registered, for otherwise the observation of 
their Lordships in the earlier j^ortion of the judgment “the question 
submitted for their Lordships’ consideration is whether the lesser 
period of limitation, thy'ee or six years as the case may be, has barred 
the personal remedy against the mortgagee even though the mortgage 
remains in full force against the mortgaged x^i’operties,” cannot be 
explained. Further, the Judicial Committee have in two other earlier 
decisions in Kameshtvar Pershad v. Bajhumari Buttan Koer^'^ 
and Beti Maharani v. Collector of Etaivahf^ specifically referred 
to the period of limitation as being six years in claims for personal 
decrees on the basis of registered mortgage deeds. Having regard to 
these decisions and also the well-known case of TricomdOrS Cooverji 
Bhoja V. Gopinath Jin Thakurf^ wherein this Article was held to 

10. (1881) 7 All 502 (505) : 12 Ind App 12 : 9 Iiid Jur 160 : 4 Sar 619 (P C). 

11. (1929) AIR 1929 Mad 53 (60) : 52 Mad 105 : 116 Ind Gas 817 (F B),Bathna- 

sabapathy Chettiar v. Devasigamony Pillai. » 

12. (1886) 12 Cal 389 (396) : 10 Ind Jur 376. % 

13. (1893) 20 Cal 79 (84) : 19 Ind App 234 : 6 Sar 241 (P C). 

14. (1894) 17 All 198 (206) ; 22 Ind App 31 ; 6 Sar 651 (P 0). 

15. (1916) A I E 1916 P C 182 (184) : 44 Cal 769 : 44 Ind .App 68 : 39 Ind Cas 

156 (PC). I 
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be a special provision governing registered instruments evidencing a 
contract, it is submitted that the view taken by the Full Bench of 
the High Court of Madras which has been followed by Full Bench 
decisions of the High Courts of Allahabad^® and Rangoon^^ is correct 
on principle. 

20. Starting point of limitation in claims for personal 
relief on the basis of mortgage deeds. — The starting point 
of limitation in claims to enforce a personal claim arising from 
registered mortgage deeds, is the date fixed if any for the payment 
of the mortgage amount,^ or, whore no date is fixed for payment, 
the date of the mortgage deed,^ and not the date of its registration.^ 
Where there is a stipulation in the mortgage deed that the mortgage 
money is payable at the end of a stiimlated period, but there is a 
further stipulation that interest should be paid each year and in 
default* of such payment of interest the entire mortgage money is 
payable, limitation starts only at the end of the stipulated period 
and not from the date of default in i)ayraent of interest.'* The 

16. (1930) AIR 1930 All 69 (71, 72) : 52 All 363 : 123 Iiid Cas 321 (F B), Badha 

Krishna v. Tej Sarup. 

17, (1937) AIR 1937 Rang 484 (487, 489) : 172 Ind Cas 75 : 1938 B L R 35 

(F B), U Sein v. U San. 

Note 20 

1. (1921) AIR 1921 Bom 437 (438, 439) : 45 Bom 1206 : 63 Ind Cas 234, 

Vithoha Mahipati v. Balkrishna Sakharam. (Limitation can bo 
extended under S. 20 (2) of the Act — Mortgagee enjoying usufruct in 
lieu of interest.) 

(1933) AIR 1933 Lah 329 (330) : 144 Ind Cas 738, Ishar Das v. Maya Mai. 
(1930) AIR 1930 Lah 993 (994, 996) : 129 Ind Cas 201, Sahib Singh v. 
Gurdial Singh. 

(1919) AIR 1919 All 226 (227) : 41 All 581 : 50 Ind Cas M0,Makrand Singh 
V. Kallu Singh. 

(1920) AIR 1920 All 124 (124) : 58 Ind Cas 278, Shiarri Lai v. Lakhrni 
Chand. 

(1896) 18 All 371 (372) : 1896 All W N 107, Sheo Gharan v. Lalgi Mai. 
(1926) AIR 1926 Oudh 336 (336) : 95 Ind Cas 486, Mi. Amina Bihi v. Kalka 
Singh. 

(1920) AIR 1920 Bom 48 (49) : 44 Bom 500 ; 57 Ind Cas 76, Krishnaji 
Sakharam v. Kashim Mohiddin. 

(1929) AIR 1929 All 775 (777) : 62 All 71 : 122 Ind Cas 673, Eamsaran Das 
V. Bhagioan Singh, 

(1929) AIR 1929 All 139 (141) : 51 All 473 : 116 Ind Cas 488, Kishensahai 
V. Eaghunath Singh. 

2. (1883) 1883 All W N 185 (185), Pate Earn v. Baldeo, 

(1898) SJO All 512 (516) : 1898 All W N 133, Chattarmul v, Thakuri. 

(1932) A I R 1932 Lah 592 (595) : 140 Ind Cas 387, Karam Singh v. 
Mt. Maya Wanti. 

(1926) A I R 1926 Oudh 119 (120) : 90 Ind Cas 340, Sukhdeo Singh v. Kashi 
Singh. 

3. (1916) AIR 1916 All 137 (138) ; 33 Ind Cas 111, Mohan Lai v. Lekhraj 

Singh. 

4. (1984) A I B 1934 All 897 (401, 404) ; 56 All 954 ; 148 Ind Gas 951 (F B), 

Md. Husmin v. Santoal Das. 

(1936) A I B 1936 Sind 14 (15) : 161 Ind Cas 518 ; 29 Sind L B 361, Nenu- 
mal Jiainal V. Chandumal Assanmal. 


Article 116 
Notes 
19-20 
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116 contrary view taken in the undermentioned cases® cannot be accej)ted 

NoteaO as correct in view of the decision of the Judicial Committee in Lhasa 

Din V. Mt, Gulab Kunwar,^^ wherein their Lordships have definitely 
laid down that : 

“A proviso of this nature is inserted in a mortgage deed 
‘exclusively for the benefit of the mortgagees/ and that it 
purports to give them an option either to enforce the security 
at once, or, if the security is ample, to stand by the investment 
for the full term of the mortgage.” 

In the undermentioned cases^ it was held that in a suit under 
Sectibn 68 of the Transfer of Property Act claiming a personal 
decree, limitation starts from the date on which the mortgagee is 
deprived of the mortgage security. 

In an ai)plication for personal decree under Order 34 Buie 6 of 
the Code of Civil Procedure, it is the date of the mortgage suit and 
not the date of the application under that Buie that has to be looked 
into for the purpose of computing the six years' period. In other 
words, it is enough if the mortgage suit has been filed within six 
years from the date when the cause of action arose for the personal 
remedy. 

5. (1923) AIR 1923 All 1 (7) : 45 All 27 : 69 Ind Cas 981, Shih Dayal v. 

Maherban, 

(1930) AIR 1930 Lah 993 (994, 996) ; 129 Ind Cas 201, Sahib Singh v. 
Gurdial Singh. 

(1929) AIR 1929 Sind 140 (144) : 116 Ind Cas 581, Nenomal Jiamal v. 
Chandumal AssanmaL 

5a (1932) AIR 1932 P C 207 (211) : 138 Ind Cas 779 : 7 Luck 442 : 59 Ind 
App 376 (P C.) 

6. (1925) AIR 1925 Rang 223 (223) : 3 Riing 60 : 89 Ind Cas 56, Maung Yan 

Kwin V, Maung Po Ka. 

(1934) AIR 1934 Rang 227 (228) : 151 Ind Cas 426, P. S. A. Alagan v. 
Maung Po Peih. (Mortgage property sold for arrears of revenue — Held 
date of sale starting point.) 

(1934) A^I R 1934 Oudh 415 (416) : 151 Ind Cas 448, Shanibu Dat v. Shiavi 
Narain. (Cause of action arises when security is diminished and not 
from knowledge of it to mortgagee.) 

(1931) AIR 1931 Oudh 5 (6) : 129 Ind Cas 168 : 6 Luck 374, Lalia Singh 
V. Maihur TJ^padhia. {Held the mortgagee was deprived of the mort- 
gage even at the date of mortgage and therefore limitation starts from 
date of mortgage.) 

7. (1908) 30 All 388 (389) : 1908 All W N 161 : 5 All L Jour 670, Ja7tgi Singh 
V. Chander Mai. 

(1906) 3 All L Jour 463 (464) : 1906 All W N 193, Basa^it Lai v. Gopal 
Parshad. 

(1899) 1899 All W N 72 (72), Badriman v. Baja Ram. 

(1907) 34 Cal 672 (675) : 6 Cal L Jour 119 : 11 Cal W N 674, Bahmat Karm 
V. Abdul Karim. 

(1916) AIR 1916 Mad 13 (14) : 27 Ind Cas 770, Arasalwar Peria Tiruvadi 
' Aiyengar v. Muthanimal Jayiaki. 

(1895) 5 Mad L Jour 294 (296), Maliaperumal v. Nachiappa. 

(1929) AIR 1929 Oudh 59 (60) : 4 Luck 237 : 114 Ind Cas 769, Abdul Baehid 
V. Mul Chand. 

(1925) AIR 1925 Oudh 462 (464) : 88 Ind Cas 810, Bibi Batul v. Kedar 
Nath. (The plea of limitation can however be taken by the defendant 
in an application under Order 34 Rule 6, Civil P. 0.) 

(1903) 6 Oudh Cas 30 (33), Bisheshur Dayal v. Muhammad Ibrahim Khan* 
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Article 116 
Notes 
20-.21 


21. Claim for personal relief in mortgage deeds not validly 
registered. — Where a fictitious item of property or an item of 
property not belonging to the mortgagor is included in a mortgage 
document for the purpose of giving jurisdiction to the Sub-Registrar 
to register the document, the registration of the document is invalid 
as it. amounts to a fraud upon the registration law and the document 
cannot be enforced as a mortgage. But in such a case, can tlie personal 
remedy arising by virtue of the covenant to ivay contained in the 
deed be enforced as amounting to ‘a breach of contract in writing 
registered’ within the period prescribed by this Article ? Upon this 

S. (1928) AIR 1928 Lah 653 (654) : 111 Ind Cas 808, Balia Bam v. Hira Lai, 

(1930) AIR 1930 Lah 737 (737) : 126 Ind Cas 433, Munshi Ram v. Rnran 
Chanel. 

[See however (1935) AIR 1935 Lah 516 (517) : 158 Ind Cas 844, 
Attar Singh v. Dalip Siyigh.'] 

9. (1927) 106 Ind Cas 816 (816) (Lah), Behari Lai v. Hari Singh, 

[See also (1932) AIR 1932 All 358 (360) : 136 Ind Cas 829, 2ia 
TJddin Ahmad Khan v. Alxbar AH. (Mortgage decree became 
infructuous owing to objection by third party in execution 
proceedings which objection was upheld in a later suit — Held 
whether limitation started from date of. third party’s objection 
or the decree in his favour, suit was within time.)] 

10. (1921) AIR 1921 Oudh 47 (48) : 61 Ind Cas 205, Gajadhar Bakhsh v. Ganri 
Shankar, (Held a mortgage by the manager of joint Hindu family, 
unless made for necessity or antecedent debt, is absolutely void.) 

(1922) AIR 1922 Oudh 257 (258) : 25 Oudh Cas 164 : 69 Ind Cas 786, Barn 
Narain v. Hand Kumar. 

(1924) AIR 1924 Oudh 147 (148) : 77 Ind Cas 340, Udairaj Singh v. Raryi 
Udit Tewari. 

also (1881) 3 All 340 (342), Banshi Dhar v. Har Sahai.] 

[See however (1925) AIR 1925 Oudh 212 (214): 80 Ind Cas 855, Barn 
Nath V. Damodar Prasad. (Mortgagee put in possession — Held 
limitation begins from date when transaction was held to be 
void.)] 


The High Court of Lahore in the undermentioned cases® has hold 
that in a suit on a mortgage filed after the expiry of six years from 
the date fixed for payment of the principal sum but before the expiry 
of twelve years, a personal decree can be passed under O. 34 R. 6 
of the Code of Civil Procedure with regard to the interest that had 
accrued six years before suit although the claim for personal relief 
with regard to the principal had become barred. 

Where the mortgage is found not binding as such on the sons of 
the mortgagor, but the document contains an indemnity clause, it 
has been held tliat a suit will lie, after the death of the mortgagor, 
against his sons for a personal decree against the assets of the 
mortgagor in their hands and that time for such a suit will run from 
the date when the plea of the sons as to the mortgage not being 
binding on them was upheld by the Court. In the absence of any 
such special covenant, the ordinary rule is that limitation starts 
from the date fixed for payment in the mortgage deed and not from 
the date when at the instance of the sons the mortgage is held to bo 
not binding or enforceable. 



Artiele IIS 
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point there is a conflict of opinion. The High Court of Madras^ and 
the Chief Court of Oudh^ have held that the claim for personal relief 
is governed by this Article, while the High Court of Calcutta^ and 
the Judicial Commissioner’s Court of Nagpur^ have taken a contrary 
view. The reasoning advanced for the former view is that in so far as 
the document evidences a covenant to pay, there is no fraud upon 
the Registration law, as a document embodying a simple covenant to 
pay can be registered before any Sub- Registrar. Devadoss, J., in the 
aforementioned Madras case observed also that portion of the docu- 
ment in which there was a transfer of specific immovable property 
as security was severable from the other portion of the document in 
which the mortgagor undertakes to repay personally, and that the 
latter portion was not affected by the invalidity in registration with 
regard to the former. The reasoning for the latter view is that if 
once it is held that the mortgage is not validly registered, it ceases to 
be a registered document for all purposes. The former view appears 
to derive some support from the decision of the Privy Council in 
Mathura Prasad v. Chandra Narayan Ghoivdhury,^ where in dis- 
missing a suit upon a mortgage on the ground that it was not validly 
registered, their Lordships gave an opportunity to the plaintiff to 
apply for personal relief before the High Court, subject however 
to the claim being entertainable at that stage and subject to any 
plea of limitation being raised by the other side. 

22. Other suits based on covenants contained in registered 
mortgage deeds. 

1. Where a mortgage has been executed to secure a loan in hind, 
there is a difference of opinion as to whether a suit to enforce the 
same is governed by this Article or Article 120 or Article 132. It 
was held in the undermentioned cases^ that Article 132 did not apply 
but that Article 120 or this Article might apply. A contrary view, 

1. (1923) AIR 1923 Mad U7 (448, 451) : 46 Mad 435 : 73 Ind Oas 188, Rama 

Eao V. Vedayya, 

2. (1927) AIR 1927 Oudh 214 (215) : 102 Ind Gas 326, Raw Hit Singh v. 

Dimia Singh, 

[See however (1919) A I E 1919 Oudh 418 (419) ; 50 Ind Oas 220 : 21 
Oudh Gas 341, Kalha v. Mathura Das. (Decision of single 
Judge. Not followed in A I R 1927 Oudh 214.)] 

3. (1937) A I E 1937 Cal 347 (350, 352) : 171 Ind Gas 965, Sailendra Nath 

Singha v. Keshab Chandra. 

[But see (1902) 29 Cal 654 (663) : 6 Cal W N 856, Joginee Mohun 
Chatter jee v. Bkoop Nath Ohosal.'] 

4. (1928) A I E 1928 Nag 1 (2) : 23 Nag L R 143 : 107 Ind Cas 517, Vyankatesh 

V. Annasa Lad. 

5. (1921) AIR 1921 PCS (10) : 48 Cal 509 ; 48 Ind App 127 : 63 Ind Cas 770 

(PC). 

Note 22 

1. (1918) AIR 1918 Cal 943 (943) : 44 Ind Cas 618,' Kandarpa Naran Mandal 
v.Sridhar Boy, 

(1917) AIR 1917 Cal 619 (620) ; 37 Ind Cas 805, BashUhariv.KunjaUhari. 



COMPENSATION FOB BBEACH OF CONTRACT REGISTERED 1609 


namely that Article 132 will apply to such cases was held in the Article 11$ 
cases noted below.^ Note 22 

2. A suit by the usufructuary mortgagee claiming a simjde money 
decree on the basis of the covenant in the mortgage deed that the 
mortgage money is recoverable in case of default on the part of the 
mortgagor in delivering possession of the mortgaged properties,^ or 
on the ground that he was subsequently dispossessed by a third 
person by virtue of a superior title vested by the latter,^ is governed 
by this Article. 

3. A suit by the usufructuary mortgagee claiming mesne profits 
for the period he was kept out of possession of the mortgaged 
properties is governed by this Article. The claim for mesne profits 
is, in substance, one for compensation for a breach of a contract in 
writing registered.^ 

4. A suit by the mortgagor against the usufructuary mortgagee 
for recovery of the mortgage amount on the ground that the same 
was not paid to him is governed by this Article. The withholding of 
the mortgage money by the mortgagee amounts to a breach of a 
contract that the mortgagee would pay the money to the mortgagor 
as a loan advanced on security of immovable property.® 

2. (1909) 2 Ind Gas 111 (112) (Cal), Nilmoney Sinha v. Hardhan Das. 

(1919) AIR 1919 Cal 476 (477) : 50 Ind Gas 608, Sridhar Chandra v. Ham 
Oobinda. (Walrnsley, J., dissenting.) 

8. (1908) 30 All 400 (402) : 1908 All W N 160 : 5 All L Jour 486, Collector of 
Mirzapur v. Dawan Singh. 

(1907) 4 All L lour 249 (252) : 1907 All W N 108, Madan Lai v, lieoti Singh. 

(1882) 4 All 281 (283) : 1882 All W N 33, Sheo Narain v. Jai Gohind. 

(1898) 21 Mad 242 (243) : 8 Mad L Jour 81, Unichaman v. Ahyned Kutti 
Kayi. 

(1916) AIR 1916 Lah 312 (312) : 36 Ind Gas 262, Bishen Singh v. Dadna. 

(Mortgage with possession — Property found to be already mortgaged 
with possession — Suit for refund of money advanced by mortgagee — 

Suit held to be governed by Article 116.) 

[See however (1910) 6 Ind Gas 1013 (1015) : 13 Oudh Gas 148, Udit 
Narain v. Sahib Ali. (Suit for refund of money advanced on 
a fraudulent mortgage of sir lands — Held Articles 95 and 97 
applied.) 

(1921) AIR 1921 Pat 403 (405) : 63 Ind Gas 297, Jainandan Frashad 
V. Baijnath Saran. (Held Article 132 apx^lied.)] 

4. (1916) AIR 1916 Pat 350 (351): 35 Ind Gas 43, Baja Bam Lai v. Hamtman 
Upadhya. (Limitation starts from date of dispossession.) 

[See however (1910) 6 Ind Gas 1016 (1017) : 13 Oudh Gas 155, Bain 
Pal Jhan v. Mahadeo Prasad. (Held Article 97 applies.) 

(1920) AIR 1920 Bom 48 (49) : 44 Bom 500 : 57 Ind Gas 05, Krish^ 
naji Sakharam v. Kasim Mohiddinsaheb. (Mortgage of vatan 
lands — Death of mortgagor — Starting point is the date of mort- 
gagors’s death and not date of dispossession by his sods.)] 

6. (1916) A I R 1915 All 393 (393) : 31 Ind Gas 804, Nirbhai Sinha v, Tulsi 
Ram, 

6. (1891) 13 All 200 (204) : 1891 All W N 5, Nauhat Singh v. Indar Singh. 
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ArtiolellS 5. It was held in the undermentioned case’’ that a suit by a 

Notds mortgagor against a usufructuary mortgagee for compensation, on the 

22 — 23 ground that the latter who was bound under the mortgage deed 

to pay the Government revenue committed default and that, as a 
consequence, a portion of the mortgaged properties was sold for the 
arrears of revenue, would be governed by this Article. It was held 
further that time for such a suit would run from the date of the 
redemption suit filed by the mortgagor and not from the date of the 
sale for arrears of revenue. The reason given was that the mortgagee 
was under an obligation under Section 92 of the Transfer of Property 
Act on being paid the debt due to him to put the mortgagor back in 
jKDSsession of all the mortgaged property, and that such obligation 
was a continuing obligation which cannot be said to cease so long as 
the mortgagor’s right to redeem was not lost. It was further i)ointed 
out that the obligation of the mortgagee to pay the Government 
revenue, though expressly embodied in the mortgage deed, was 
merely a statement of the statutory liability under Section 76 of the 
Transfer of Property Act and did not in any way curtail the general 
obligation of the mortgagee under Section 92 of that Act which must 
be taken as an implied term of the contract. 

6. A suit by the mortgagor for compensation against the mort- 
gagee who has undertaken, in the mortgage deed, to i)ay the sum duo 
to a prior mortgagee and has failed to do so, would fall under this 
Article. Limitation will start from the date on which the mortgagor 
is himself obliged to pay the prior mortgage, i. e. the date on which 
he is actually damnified.^ 

23. Personal decree in suit to enforce vendor’s lien for 
unpaid purchase money. — The High Court of Patna has, in a 
recent decision,^ held that, in a suit by the vendor to recover the 
balance of the unpaid purchase money in enforcement of the vendor’s 
lion, a claim for a x>Qrsonal decree after enforcing the charge is 
governed by x\rticle 111 and not by this Article. The reason advanced 
for such a view is that the obligation of the vendee to i3ay the 
purchase money is a statutory obligation and cannot be considered to 

7. (1909) 3 Ind Oas 433 (434) : 33 Mad 71, Sivachindambara Mudeley v, 

Kamakshi AmmaU 

8. (1921) AIR 1921 All 133 (134) : 60 Ind Cas 829, Ishri Prasad v. Muham- 

mad Sami, 

(1913) 19 Ind Cas 676 (677) (All), Hakim Ali Khan v. Dalip Singh, 

(1919) AIR 1919 Oudh 36 (37) : 54 Ind Cas 313, Angad Smgh v. Kashi 

Prasad. 

[See also (1920) 63 Ind Cas 87 (89) (All), Saraju Misra v. Ghulam 
Husain. 

(1918) AIR 1918 Oudh 432 (434) : 47 Ind Cas 161, Frag v. Mohan 
Lai.] 

Nole 23 

1. (1937) AIR 1987 Pat 44 (47) : 15 Pat 753 : 166 Ind Cas 699, Bamparikha 

Pandey v. Mt. Bamjhari Kuer, 
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be a term of the contract between the parties as evidenced by the 
registered sale deed. The High Courts of Nagpur*^ and Rangoon^ 
have, however, taken a contrary view and held that the claim for a 
personal decree in such a case is governed by this Article. The latter 
view proceeds on the ground that the obligation to pay the purchase 
money is an implied term of the contract of sale. It is submitted 
that the latter view is correct on principle and is in accordance with 
the decision of the Judicial Committee in Ba7n Baghubir v. United 
Refineries (Burma) where, dealing with the question of 

personal liability for the anticipated deficiency in a suit to enforce 
the vendor’s lien, their Lordships observed as follows : 

“The learned Judges held that the liability of appellant 3 
arose, in virtue of the conveyance, upon a contract in writing 
registered within the meaning of Article 116, Limitation Act, 
and that the six years’ period allowed by that Article applied, 
with the result that the suit was well within time. Their 
Lordships think that, having regard to the judgment of this 
Board in Tricomdas Gooverji Bhoja v. Gopinath Jiu Tkakur,^ 
this view was manifestly correct.” 

In that case^ the question was raised as to whether Article 111 
will apply to a case where no time is fixed for completing the sale 
and the purchase money is not payable until some date after 
conveyance of the property, but was left undecided. 

24, Other suits falling under this Article. — The following 
suits have also been held to be governed by this Article : 

1. A suit for recovery of arrears of allowance payable annually 
under a registered ekrarnama} 

2. A suit for refund of money paid under a registered deed of 
redeinption for committing default of a clause in the deed 
whereby the executant undertook to put the opxiosite party in 
possession of the properties.^ 

3. A suit by A against B for recovery of money was com[)romised 
during the pendency of the second appeal in the suit, B under- 
taking to pay A Rupees 240 in satisfaction of his claim, and A 
promising to withdraw the second appeal. In pursuance of the 
compromise, B also executed a registered hypothecation bond 
for the sum he had undertaken to pay, and the deed recited 

2. (1937) AIR 1937 Nag 24G (247) : I L R 1938 Nag 45 : 172 Ind Gas C 80 . 

Shankar Bao v. Bhujang Rao, 

3. (1931) AIR 1931 Rang 139 (145) : 9 Rang 5G : 134 Ind Gas 737, Ram 

Baghiihliir Lai v. United Refineries (Burma) Ltd. 

4. (1933) AIR 1933 P C 143 (145) : CO Ind App 183 : 11 Rang 180 : 142 Ind 

Gas 788 (P C). 

5. (1910) AIR 1916 P C 182 : 39 I. G. 156 : 44 I. A. 6 : 44 Cal 759 (P C). 

Note 24 

1. (1896) 23 Cal 645 (663), Girijanand Datta Jha v. Sailajanand Datta Jha. 

2. (1931) AIR 1931 Lah 448 (450) : 13 Lah 1 : 135 Ind Gas 63, Chanan Mai 

V. Maharaj, 


Aptiole 118 
Notes 
23-~24 
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A's undertaking to withdraw the second appeal. however, 
fraudulently proceeded with the appeal, obtained a decree, and 
recovered the decree amount from B through process of Court. 
B then sued A to recover the amount thus fraudulently collected 
from him contrary to the covenant contained in the registered 
deed, and the suit was held to be governed by this Article.^ 

4. A suit to recover Government rent and under •proprietary rent 
payable by the transferee under a registered maintenance deed 
to the transferor.^ 

28. Claim for interest by way of damages. — In Mathura 
Das V. Baja Narindar Bahadur their Lordships of the Judicial 
Committee observed as follows : 

“Supposing the construction put by the Courts below on the 
deed (mortgage deed) to be correct, the appellants still ask why 
they should not recover six years’ arrears of interest by way of 
damages. It is very difficult to see why. The principal debt 
was not time-barred and it was not paid. Every day that it 
remained unpaid there was a breach of contract and the bar of 
time applies only to breaches occurring six years before suit.” 

Following this principle it has been held that the Court can 
award interest by way of compensation for six years after the expiry 
of the terra fixed for x^ayment in a mortgage deed where the deed 
contains no stipulation for x)ayment of post diem interest.^ Thus, in 
a deed of conditional sale where there was no stipulation for x>ayment 
of interest after the due date fixed for the payment of the princii)al 
money with interest, post diem interest by way of compensation 
was awarded applying this Article to such a claim. ^ 


3. (1902) 25 Mad 50 (54), Khotappa v. Vallur Zemindar, 

4. (1929) AIR 1929 Oudh 311 (312) : 5 Luck 166 : 118 Ind Cas 417, Narsingh 

Partab Bahadur Singh v. Mamman J an. 

Note 25 

1. (1897) 19 All 39 (47) : 23 Ind App 138 : 1 Cal W N 52 ; 6 Mad L Jour 214 : 

7 Sar 88 (P C). 

2. (1916) AIR 1916 Lah 285 (287) : 1916 Pun Re No. 24 : 34 Ind Gas 916, 

Muhammad Ismail v. Gauri Prasad. 

(1922) AIR 1922 Lah 254 (257) : 3 Lah 200 : 66 Ind Gas 771 (F B), Motan 
Mai V. Muhammad Balchsh. 

(1919) AIR 1919 Lah 279 (280) : 52 Ind Cas 320, Qhumandi v. Kanhaya, 
(1895) 18 Mad 257 (262), Badi Bibi Sahibal v. Sami Pillai. 

(1895) 18 Mad 331 (332, 334), Thayar Animal v, Lalcshmi Ammal, 

(1895) 5 Mad L Jour 154 (155), Krishna Reddy v. Varadarajulu Reddy* 
(1932) AIR 1932 Mad 175 (177) : 136 Ind Gas 785, Subramania Aiyar v. 
Panchnada Odayar, 

(1897) 24 Cal 699 (703, 704) : 1 Gal W N 487 (P B), Moti Singh v. Bamohari. 
(1894) 21 Cal 274 (278), Bihramjit v. Durga Dyal, 

(1892) 19 Gal 23n, Golam Abbas v. Mahamad Jaffer* 

(1904) 7 Oudh Gas 11 (13), Ram Parshad v. Umrao. 

(1895) 17 All 681 (587) ; 1895 All W N 128 (P B), Narindra Bahadur Pal 
V. Bhagwati Prasad. 

3. (1892) 19 Cal 19 (25), Gudri Koer v. Bhubaneswari Coomar Singh* 
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1 17.* Upon aj Six years. The date of 
foreign judgment asde- thejudg- 

fined in the Code of Civil m e n t . 

Procedure, 1908. 

Synopsis 

1. Legislative changes. 

2. Suit on foreign judgment. 

3. “Foreign judgment." 

4. Starting point. 

1. Legislative changes. — Article 116 of the Act of 1871 
corresponding to this Article referred to suits upon a “judgment 
obtained in a foreign country.” 

The words “judgment obtained in a foreign country” have now 
been substituted by the words “foreign judgment as defined in the 
Code of Civil Procedure, 1908.” 

2. Suit on foreign judgment. — A State is not bound, under 
the Law of Nations, to enforce within its territories the judgment 
of a foreign tribunal.^ But in England and in countries where the 
English system of jurisprudence prevails, such a judgment is enforced 
on the principle that it creates a legal obligation on the part of the 
parties to do that which has been adjudged to, to bo done.“ In other 
words, a foreign judgment creates an obligation belonging to the 
class of implied contracts “that every man hath engaged to perform 
what his duty or justice requires.”^ This obligation gives rise to 
a iiPAO cause of action on which a suit may be founded.^ Such suits 
are called suits “on foreign judgments” and are governed by this 
Article for purposes of limitation. 

Act of 1877, Article 117 

Same as above. 

Act of 1871 

PART VII. — Six years. 

116 , — Upon a judgment obtained Six years. The date of the judgment, 
in a foreign country. 

Act of 1859 

No corresponding provision. 

Article 117 — Note 2 

1. (1881) 40 L J Q B 62 (64) : L R 6 Q B 139 ; 24 L T 89 : 19 W R (Eng) 

348, Godard v. Gray. 

2. (1845) 13 M W 628 (633) : 2 D & L 680 : 14 U J Ex 145 : 67 R R 767, 

Williams v. Jones. (Cited in 20 Mad 112 (114).) 

3. (1842) 152 E R 343 (347) : 11 L J Ex 308 : 1 Dowl (N s) 929 : 60 R R 904: 

9 M & W 810, Bussell v. Smyth. (Cited in 2 Mad 400 (403).) 

(1882) 6 Bom 292 (294) : 6 Ind Jur 424, Bhawanishankar v. Pursadri 

Kalidas. 

Addison on Contracts, 6th Edition, Page 40. 

4. (1933) AIR 1933 Mad 611 (512) : 144 Ind Cas 863 : 56 Mad 951, Baijnaih 

Karnani v, Vallabhadas Damani, 


Article IIT 
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Articlec 117 3. “Forei^Jn judgment/’ — The Article applies to suits on 

Note 8 “foreign judgments’* as defined in the Code of Civil Procedure, 1908. 

Under Section 2 sub-section 6 of that Code, a “foreign judgment” 
means the judgment of a ''foreign Court'' and under sub-section 5 
“foreign Court” means “a Court situate beyond the limits of British 
India which has no authority in British India and is not established 
or continued by the Governor-General in Council.” Three conditions 
must therefore be satisfied in order to bring a Court within the 
definition of a “foreign Court” : 

1. it must be situate outside British India f 

2. it must have no authority in British India, and 

3. it must not have been established or continued by the 

Governor-General in Council.^ 

It follows that the Privy Council is not a “foreign Court” as it 
has authority in British India f The Courts in British Cantonments 
and Eesidency Bazzars are not foreign Courts*^ as they are established 
or continued by the Governor-General in Council. But Courts in 
England and Scotland other than the Privy Council,^ the Supreme 
Court of Mauritius,^ the Courts of Native States^ as well as Courts 
in Ceylon,® are all foreign Courts, and their judgments “foreign 
judgments.” 


Notes 

1. Bee Section 1, ante. 

2. Sec Sections 43 and 45 of the Civil Procedure Code as to Courts situate 

beyond British India and estaWished by the Governor-General. 

3. (1884) 8 Bom 571 (574), Arthur Boivles v. Mary J. Boioles, 

4. See Sections 43 and 45 of the Civil Procedure Code. 

5. (1884) 8 Bom 571 (574), Arthur Bo-wles v. Mary J , Bmvles. 

(1871) S Bom H C R O C 200 (20B)/fhe London, Bombay and Mediterranean 
Bank Ltd. v. Harmasji Pestonjee Framji. (Court of Chancery.) 

[See also (1904) 31 Cal 274 (281) : 8 Cai W N 207, Deep Narain v. 
Dieter t. 

(1901) 28 Cal 641 (645) : 5 Cal W N 741, Moazzim Hossein Khan v. 
Raphael Robinson.] 

6. (1902) 29 Cal 509 (516) ; 6 Cal W N 829, Kassini Marnjee v. Isuf Mahomed 

Sulliman. 

7. (1894) 22 Cal 222 (237) : 21 lud App 171 : 4 Mad L Jour 267 : 6 Sar 503 : 

1894 Pun Rc No. 112 : L R (1894) A C 670 : 4 R & J 267 (P 0), 
Gurdayal Singh v. Raja of Faridkoi. 

(1888) 1888 Pun Re No. 191, Rajah of Faridkoi v. Bir Singh, 

(1884) 7 Mad 164 (166), Savia Bayar v. Annamalai Chetty, 

(1915) AIR 1915 Alad 486 (488) : 26 Ind Cas 287 : 39 Mad 24 (P B), Veera- 
raghava Iyer v. M^iga Sait. 

(1913) 20 Ind Cas 704 (712) (Mad), Viraraghava Iyer v. Muga Sait, 

(1933) A I R 1933 P C 134 (135) : 142 Ind Cas 552 ; 60 Ind App 167 : 56- 
Mad 405 (P C), Anantapadmanahaswamy v. Official Beceiver of 
Secunderabad. (Secunderabad District Court is Foreign Court.) 

(1877) 1877 Pun Re No, 36 (P B), Sujan Singh v. Hardyal Singh. 

(1882) 6 Bom 292 (294): 6 IiidJur 424, Bhavanishankarv.PursadriKalidas* 

8. (1909) 3 Ind Cas 190 (191) : 32 Mad 469, Sheik Atham v. Daoud, 

(1897) 20 Mad 112 (114) : 7 Mad L Jour 76, Nalla Karuppa Chettiar r.. 
Muhamed Ibrahim Sahib, 
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The word “judgment” as used in the expression “foreign judg. 
rnent” in the Civil Procedure Code, has the meaning given to it by 
the English law and not the meaning given to it by Section 2 clause 9 
of the Civil Procedure Code. In other words, the term “judgment” 
as used in the expression “foreign judgment” means the decree or 
order of a foreign Court and not the statement o f reasons given by 
the Judge as the grounds of his decision.^ 

An order of a foreign Court which is not a “judgment” cannot 
be a “foreign judgment. Thus, an order under Section 12 of the 
Arbitration Act enforcing an award in England is not a “judgment” 
and cannot be regarded as .a “foreign judgment. Similarly, a 
call order by a Liquidation Court in a foreign State authorising the 
institution of suits for recovery of sums from persons living outside 
the jurisdiction of the Court is not a final decision and is not a 
‘‘foreign judgment. An Act of State passed by a foreign State 
in its sovereign capacity is not a “foreign judgment.”^^ 

4. Starting point. — It has been seen in Note 2 that a valid 
foreign judgment in favour of a party gives him a new cause of 
action arising from the implied obligation of the other party to 
perform the duty adjudged by the judgment. 

A foreign judgment is not to be treated as invalid in a British 
Indian Court by reason of the fact that the suit was brought on 
a claim which was barred under the Indian Limitation Act, but not 
barred under the foreign law. The reason is, as has been seen in 
Note 1 to S. 11 ante, that in matters of ).)rocedure (and limitation is 
a matter of procedure) it is the lex fori that is to be considered.^ 

As a suit on a foreign judgment is based on the new cause of 
action furnished by the judgment, the date of the judgment has 

0. (1932) AIR 1932 Mad 661 (662) : 138 Ind Gas 648, Baijnath Karnayii v. 

Vallabhadas Daviani. (Reversed on another point in AIR 1933 Mad 
511 (512).) 

(1933) AIR 1933 Mad 511 (512) : 144 Ind Gas 853 : 56 Mad 571, Baijnath 
Karnani v. Vallabhadas Damani, (A I R 1932 Mad 661 (662), 
Approved.) 

10. (1877) 1877 Pun Re No. 30 (F B), Sujan Singh v. Hardayal Singh. 

11. (1904) 31 Cal 274 (282) : 8 Cal W N 207, Deep Narain Singh v. Dietert. 

lla(1935)A I R 1935 Lah 975 (976) : 160 Ind Gas 346, Modern Chemical Works 
Ltd., Baroda v, Manniohan Nath. (8 Bom H C R 200, Not followed.) 

12. (1893) 17 Bom 620)Z (624), Shriman Goswami v. Shri Girdhar Lalji. 

Note 4 

1. See the cases cited in Foot-Notes 7 and 8 of Note 1 to Section 11 ante. 

[See also (1924) AIR 1924 All 161 (161, 162) : 46 All 119 : 79 Ind Gas 
332, Ganga Prasad v. Ganeshilal, 

(1909) 2 Sind L R 51 (52), Henry Seymore King v. M. B. Braganza. 
(1916) AIR 1916 Bom 200 (201) : 36 Ind Gas 369 : 40 Bom 504, 
Nabibhai Vazirbhai v . Dayabhai Amulakh. (Law of limitation 
is **lex /on’*-— Application for execution of foreign decree must 
be made within time prescribed by British Indian laws.) 

(1880) 2 Mad 337 (338) : 5 Ind Jur 193, Kandasami Pillai v. Moidin 
Sahib.] 


Article IIT 
Notes 
3—4 
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Avtiole 117 appropriately been made the starting point of limitation under 
Not6 .4 this Article.® 

Where the judgment of the foreign Court is appealed against and 
the appeal is dismissed, the judgment for the purpose of Article 117 
is the judgment of the Appellate Court and not that of the Court of 
first instance.® 

Time spent in executing the decree in the foreign Court,* or in 
prosecuting an application to set aside the decree where it has been 
passed ex parted cannot he deducted in computing the period of 
limitation under this Article. 


Article 118 


118 .* obtain 

a declaration that an 
alleged adoption is in- 
valid, or never, in fact, 
took place. 


Six years. When the 
alleged adop- 
tion becomes 
known to the 
plaintiff. 


Synopsis 

1. Legislative changes. 

2. Scope and applicability of the Article. 

3. “ Adoption. ” 

4. Starting point. 

5. Registration of deed of adoption, if knowledge. 

6. Minor plaintiff, if and when can be said to have knowledge. 

7. Onus of proof. 

8. Knowledge of the nearest reversioner. 

9. Alienation subsequent to an adoption, if gives right to 

fresh cause of action. 


❖ Act of 1877* Article 118 
Same as above. 

Act of 1871, Article 129 

129. — To establish or Twelve years. The date of the adoption, or (at the 
set aside an adoption. option of the plaintiff) the date of 

the death of the adoptive father. 

Act of 1859 

Sec Note 1, Legislative changes. Section 1 clause 16 was as follows : — 

Limitation of six years To all suits for which no other limitation is 
applicable to all suits not hereby expressly provided — the period of six years 
especially provided for. from the time the cause of action arose. 

2. (1867) 8 Suth W R 32 (34) : 2 Ind Jur (N S) 233, Heeramonee Dossia v. Pro- 

motkonath Ghose. 

(1865) 4 Suth W R 108 (109), Bolaram Qooy v. Kameenee Dome, 

3. (1933) AIR 1933 Mad 611 (512) : 56 Mad 951 ; 144 Ind Oas 868, Baijanath 

Karnani v. Vallabhadas Damani. 

4. (1867) 8 Suth W R 32 (33) : 2 Ind Jur (N 8) 233, Heeramonee Dossia v. Pro- 

mothonaih Ghose. 

6. (1927) AIR 1927 Lah 200 (209) : 8 Lah 54 : 102 Ind Oas 628, Hari Singh 
V. Muhammad Said. 
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Other Topics 

Castomary law — Adoption — Applicability of Article ... ... See Note 3 

Suit by reversioner is representative suit ... ... See Note 8, Pt. 1 

Suit for possession ... ... ... See Note 1 F-N (1) ; Note 2 

1, Legislative changes. — Under Act 14 of 1869 , there was no 
sped fic provision corresponding to this Article. The sixteenth clause 
of Section 1 of that Act which provided a period of limitation of six 
years for all suits for which no period of limitation was expressly 
provided in the Act, was held to apply to suits to declare an 
adoption invalid.^ 

Article 129 of the Act of 1871, corresponding to this Article,, 
provided a period of twelve years for suits brought to set aside 
or establish an adojjtion, the starting point being the date of the 
adoption or (at the option of the plaintiff) the date of the death of 
the adoptive father. 

The provisions contained in Article 129 of the Act of 1871 
became the subject-matter of two Articles in the Act of 1877, 
namely Article 118 and Article 119. There was a change in the 
language of the Articles, the period of limitation and the starting 
point. Article 118 applied to a suit for a declaration that an alleged 
adoption was invalid or never in fact took place. The limitation 
period was six years from the date when the alleged adoption l)ecam 0 
known to the plaintiff. Article 119 applied to a suit to obtain a 
declaration that an adoption was valid, the i)eriod of limitation 
being six years from the date when the right of the adopted son, as 
such, was interfered with. 

The present Act has made no change in the Article as enacted 
in 1877. 

2. Scope and applicability of the Article, — The Act of 1871, 
as has been seen already, used the words “to establish or set aside 
an adoption” and a question arose as to whether a suit for possession 
against a i)erson who claimed to be in possession in right of adoption 
was or was not governed by Article 129 of that Act, corresponding 

AriHcle 118 — Note 1 

1. (1875) 23 Suth W R 42 (44) : 15 Beng L R 1, Mrinmoyee Dabea v. Bhoobun 

Moyee Dabea, 

But a suit for possession of property was held governed by the 12 years* rule : 

(1864) 1864 Suth W R (Gap) 272 (272), Radha Kissoree Dossee v, Guthee 

Kissen Sircar. 

2. (1876) 1 Bom 248 (252), Kalova v. Padapa. 

(1875) 23 Suth W R 285 (286) : 15 Bcng L R 9 (Note), Siddhessur Dntt v. 

Sham Chand Nandun. 

(1876) 1876 Bom P J 252 (252), Bajabai v. Krishnarav. 

(1893) 20 Cal 487 (497) : 20 Ind App 30 ; 17 Ind Jur 164 : 6 Sar 261 (P C), 

Mohesh Narain Munshi v. Taruh Nath Moitra. 

(1900) 27 Cal 379 (403), Harnabh Pershad v. Mandil Dass. 

[See also (1927) AIR 1927 Pat 145 (163) : 6 Pat 506 : 106 Ind Cas 620, 
Ishwari Pershad v. Hari Pershad. 

(1925) AIR 1926 Mad 497 (562) : 93 Ind Gas 705 : 48 Mad 1, Maha- 
rajah of Kolhapur v. Sundaram Ayyar. 

(1881) 1881 All W N 83 (83), Oopina^h V. Sri Narain.] 


irtieleilf 

Not«B 

1—2 


Lim. 102 
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iPtiele US in part to this Article. In Jagadambct Chowdhrani v. Dakkina. 

H«tea Mohun,^ ifc was held by their Lordships of the Privy Council that 

the words ‘*to establish or set .aside an adaption” were not technical 
words and did not describe with accuracy any known form of suit, 
and that, therefore, any suit ivhich brought the validity of an 
adoption into question must be construed as a suit to “set aside an 
adoption” even though it might also be looked at as a suit by the 
person entitled to recover possession. Their Lordships accordingly 
held that Article 129 and Article 142 applied to such cases. The 
same view with reference to the Act of 1871 was expressed by 
their Lordships of the Privy Council in Mohesh Narain Munshi 
V. Taruck Nath Moitra,^ decided six years later. See also the 
undermentioned case.^*^ 

When the language of the Article was changed in the Act of 
1877, and the words “to set aside an adoption” were substituted by 
the words “to obtain a declaration that an alleged adoption is invalid 
or never in fact took place,” it would seem to be clear that the law 
as laid down in the two decisions of the Privy Council was changed. 
There arose, however, a conflict of opinion on the point. 

The Allahabad High Court held that there was no ambiguity 
about Article 118 of the Limitation Act of 1877 as there was in the 
case of Article 129 of the old Act of 1871, and that it referred only 
to suits purely for a declaration that an alleged adoption was invalid 
or never in fact took placo'^ and that when the suit was brought for 
the recovery of possession of property, the suit would not be barred 
under this Article merely by reason of the fact that the Court in 
granting the relief was obliged to give a finding on the validity or 
otherwise of the adox)tion incidentally.'* The Calcutta High Court^' 


Note 2 

1. (1885) 13 Gal 308 (319, 320) : 13 Irid App 84 : 10 Ind Jur 307 : 4 Sar 715 

(P C). (6 Ind App 110 (113) (P G) was explained.) 

[See also (1901) 25 Bom 337 (350) : 27 Ind App 216 : 5 Oal W N 10 ; 2 
Bom L E 927 : 10 Mad L Jour 368 : 7 Sar 739 (P C). MaU 
Tcarjan v. Narahari. (Observations of Lord llolihouse on the 
word.s ‘suit to sr^t aside adoption.’)] 

2. (1893) 20 Cal 487 (495) ; 20 Ind App 30 : 6 Sar 261 : 17 Ind Jur 164 (P C). 

2a (1915) AIR 1915 Mad 637 (639): 27 Ind Cas 109, Venkoba Bov) v. Nataraja. 

3. (1923) AIR 1923 All 361 (361): 75 I. 0. 676, Ram Lai Baiv.Mt. MuriaKuer. 
(1886) 1886 All W N 244 (244), Man Kuar v. Lachman Singh. 

(1887) 9 All 253 (269), Ganga Sahai v. Lakhraj Singh. 

(1923) AIR 1923 All 58 (62) : 45 All 169 : 69 Ind Cas 971, Vdit Narain 
Singh v. Randhir Singh. 

4. (1886) 8 All 644 (645) : 1886 All W N 232, Basdeo v. Gopal. 

(1888) 10 All 485 (490) : 1888 All W N 192, Ghandharap Singh v. Lachman.. 

(1895) 17 All 167 (171) : 1895 All W N 36, Naihu Singh v. Gulab Singh. 

(1901) 24 All 195 (200) ; 1902 All W N 10, Lali v. Murlidhar. 

(1904) 26 All 40 (48) : 1903 All W N 163, Chandania v. Salig Bam. 

(1923) AIR 1923 All 25 (27) : 45 All 1 : 75 Ind Gas 14, Mt. Badha 
Dulaiya v. Bashik Lai. 

(1925) AIR 1925 All 79 (80) : 46 All 637 : 87 Ind Cas 988, Shib Deo Mitra 
V. Bam Prasad. 

[But see (1911) 11 Ind Gas 476 (477) : 34 All 8, Chunni Lai v. Sita. 
Bam, 

(1890) 1890 All W N 241 (242), Inda v. Jehangira."] 
6,(lSSl)UCskim{4ill},LalaPerhhutallv,J,Mylm. 
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similii'rly held that a suit for possession was not barred under this 
Article though it might be necessary for the plaintiff to establish 
incidentally the invalidity of the adoption. The Bombay High 
Gourtf on the other hand, held,^' overruling previous decisions/ that 
the rule indicated by the Privy Council as applicable to the Act of 
1871 should be applied to the Act of 1877 also, and that, therefore, 
a suit to recover possession which involved the decision of an issue 
as to the validity or otherwise of the defendant s adoption was a 
suit to obtain a declaration that an alleged adoption was invalid or 
never in fact took place to which the present Article applied, and 
that it must be brought within six years dating from the plaintiff's 
knowledge of the adoption. The Madras High Court also took a 
similar view and held that the Article applied to suits for possession 
also, if the displacement of an adoption was necessary for plaintiff's 
success in the possessory suit.^ 

In this state of authorities the question again came up before 
the Privy Council in the case of Tiruhhuvan Singh v. llamesioar 
Baksh,^ There again it was a case of conflict between the reversioner 
and a defendant claiming under an adoption which was held either 
non-existent or invalid by both the Courts in India. It was con- 
tended that the Act of 1877 did not apply to the case and that the 
principle of J agadamba s case} applied. In answer to this contention 
their Lordships observed as follows : 

‘'Giving full effect to the Jagadamha's case} and the other 
cases which followed it, they do not think that the immunity, 
such as it is, gained by the laj)so of twelve years after the date 
of an apparent adoption, amounts to acquisition of title within 
the meaning of Section 2 of the Act of 1877.” 

In consequence of this decision the High Court of Madras went 
back on its j.)revious decision reported in I L E. 26 Mad 291 decided 

(1898) 25 Cal 354 (364), Jagannath Prasad Gupta v. Ran jit Singh. 

(1900) 27 Cal 242 (254, 255) ; 4 Cal W N 405, Ram Chandra Mookerjee v. 

Ranjit Singh. 

(1905) 9 Cal W N 222 (224), Baikarita Chandra Boy Chowdhry v. Kali 

Charan Boy Chov)dhry . 

(1910) 7 Ind Gas 427 (433) (Cal), Bhagabat Pershad v. Murari Lai. 

6. (1900) 24 Bom 260 (285) : 1 Bom L R 799 (F B), Shriniwas v. Ilanmant. 

(1901) 25 Rom 26 (28) ; 2 Bom L R 495, Barot Narayan v. Barot Jesang. 

(1902) 4 Bom L R 893 (907, 908), J amnahai v. Dharsey. 

7. (1888) 13 Bom 160 (165) : 13 Ind Jur 229, Padaji Ban v. Bam Ban. (9 All 

253, Followed.) 

(1897) 21 Bom 169 (161), Fannyamma v. Manjaya. 

(1897) 21 Bom 376 (379), Barilal v. Bai Bewa. 

(1886) 1886 Bom P J 277 (277), Bamchayidra v. Banji. 

8. (1896) 20 Mad 40 (46) : 6 Mad L Jour 272, Parnathi Avwial v. Swaminatha 

Qurukkal. 

(1903) 26 Mad 291 (296, 322) : 13 Mad L Jour 27 (F B), Batnam Asari v. 

Akilandammal. 

8. (1906) 28 All 727 (739) : 33 Ind App 156 : 10 Oal W N 1065 : 8 Bom L R 722 : 

16 Mad L Jour 440 : 3 All L Jour 695 : 4 Cal L Jour 405 : 9 Oudh 

Cas 377 : 1 Mad L Tim 265 (P C). 


Artiole 118 
Notes 
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Article 118 in 1902 and held that the Article should be restricted only to declara. 

Nets 2 tory suits in respect of adoptions and not to suits for possession. In 

Muhammad Umar Khan v* Muhammad Niazudin Ehan,^^ another 
decision of the Privy Council, the principle was re-affirmed and the 
omission to bring within the period prescribed by this Article a suit 
to obtain a declaration that an alleged adoption was invalid or never 
in fact took place was held to be no bar to bring a suit for possession 
of property. Notwithstanding the above decision, the Bombay High 
Court stuck to its own view expressed in Shrinivas v. Ilanmant,^'^ 
and held bound by the principles mentioned in the earlier decisions 
under the Act of 1871 that the Article applied to suits for possession 
also.^^ The matter was later on considered by a Pull Bench of the 
same High Court^^ and the previous decisions were overruled and 
the law brought into conformity with the other High Courts. The 
Judicial Commissioner’s Court of Nagpur and the Patna High 
Court^® took the same view as the Allahabad High Court. 

In the Punjab the authorities were not uniform. In some of the 
earlier cases a distinction was drawn between cases of adoption 
where they were wholly unauthorised either by law or by custom 
and cases where the act was done with authority but defective in 
certain respects necessary to sustain the validity of the adoption. In 
the former class of cases it was hold that the Articie did not apply 
at all as the adoption had no legal inception and as such the rever- 
sioners were under no obligation to sue and obtain a declaration that 
the alleged adoption was invalid before they could recover posses, 
sion,^^ It was further thought that the third column of the Article 

10. (1908) 30 Mad BOB (310) : 17 Mad L Jour 182 : 2 Mad L Tim 178, Man> 

gamma v. Veerayya. 

(1907) 17 Mad L Jour 282 (283), llama Jtov! v. Venkoba Row. 

[Srr aho (1926) AIR 1925 Mad 497 (563) : 48 Mad 1 : 93 Ind Cas 
705, Maliarajah of Kolhapur v. Sundram lyer.^ 

11. (1912) 13 Ind Cas 344 (345) : 39 Cal 418 : 39 Ind App i9 : 1912 Pun Re 

No. 126 (P C). 

12. (1900) 24 Bom 260 (273, 274) : 1 Bom L R 799 (P B). 

13. (1913) 20 Ind Cas 162 (169) : 37 Bom 613, Srinivas Sarjerao v. Bahoant 

Venkaiesh. 

(1917) AIR 1917 Bom 242 (242) : 41 Bom 728 : 41 Ind Cas 845, Chanbas- 
appa V. KalUandappa. (Overruled by the Privy Council in A I B 1924 
PC 137.) 

14. (1922) AIR 1922 Bom 228 (231, 232) ; 46 Bom 776 : 67 Ind Cas 134 (F B), 

Dodawa v. Yellawa Mallappa Beni. 

15. (1890) 3 C P L R 32 (35), Chintaman v. Seth Mohanlal. 

(1898) 11 C P L R 49 (53), Dcorao v. Mt. Sakhuhai. 

(1920) AIR 1920 Nag 187 (194) : 56 Ind Cas 620, Sonibai v. Dhanraj. 
(1924) AIR 1024 Nag 319 (324) : 78 lud Gas 284, Mt, Annapurnabai v. 
Euprao. 

(1924) AIR 1924 Nag 142 (144) : 78 Ind Cas 987, Mt. Munna v. SuUal. 

[S«p also (1927) AIR 1927 Nag 369 (370) ; 105 Ind Cas 112, Pandu- 
rang v. Mt. Eahi.] 

16. (1920) AIR 1920 Pat 291 (320) ; 47 Ind Cas 929 : 5 Pat L Jour 164, Shah 

Deo Narain Deo v. Kumm Kumari. 

17. (1905) 1905 Pun Re No. 86 : 1906 Pun L R No. 80 : 1905 Pun W R No. 112 

{Y Karamdad V. Nathu, 

(1892) 1892 Pun Re No. 144, Bhagai Bam v. Tulsi Bam. 
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assumed that the alleged adoption was prima facie a fact capable of 
being known as such to the plaintiff and when the evidence disclosed 
that the alleged adoption never in fact took place or that there 
was no prima facie evidence that it did take place, it was held that 
the Article would not bar the suit.^^ In the undermentioned case,^^ a 
Full Bench of the Lahore High Court held that there was no such 
distinction and that the Article did not apply to cases of recovery of 
possession when the question of adoption was incidentally in issue. 
The question has now been placed beyond doubt by the decision of 
the Judicial Committee in Kalyandappa v. Ghanhasappa,^^ where 
the matter was fully discussed with reference to all the earlier 
decisions on the point, and it was held that a suit for possession 
against a person claiming to be in possession in right of an adoption 
is not barred by this Article. Lord Phillimore observed as follows ; 
“The words ‘a suit to obtain a declaration’ are terms of art. 
They relate back to the Specific Relief Act passed in the same 
year 1877, being Act No. 1 of that year, whereas the Limitation 
Act is Act No. 15. Section 42 of the Specific Relief Act deals 
with declaratory decrees and the illustration (f) is much in 
point : 

'A Hindu widow in possession of property adopts a son to 
her deceased husband. The person presumptively entitled to 
possession of the jiroporty on her deatli without a son may, 
in a suit against the adopted son, obtain a declaration that 
the adoption was invalid.’ 

“It is to this class of suits that this particular limitation 
applies. The date from which time begins to run is a subjective 
or personal date; and the condition of obtaining the particular 
relief which is sought in a declaratory suit is that tiie plaintiff 
should not bo guilty of laches, the measure of laches being fixed 
by the statute as six years. But, if a claimant chooses to run the 

(1901) 1901 Pun Ro No. 07, Muhammad Din v. Sadar Din, 

(1908) 1908 Pun Re No. 71 : 1908 Pun W R No. 56, Nizam v. Bhana. 

(1911) 10 Ind Gas 338 (339) (Lah), Niamat v. Nura, 

(1911) 11 lud Gas 96 (98) (Lah), Abdul Rahman v. Bure Khan. 

18 . (1894) 1894 Pun Re No. 73 (P B), Sultan v. Ilahi Baksh. 

(1893) 1893 Pun Re No. 96, Wazira v. Fattu. 

(1902) 1902 Pun L R No. 14, Hoshnaki v. Lachman, 

(1909) 2 Ind Gas 975 (975) : 1909 Pun Re No. 68, Champat Bai v. Dazilat 
Ram. 

19. (1914) AIR 1914 Lah 309 (312, 313) : 1914 Pun Re No. 81 ; 25 Ind Gas 429 

(F B), Arjan Singh v. Lachman Singh. 

19a.iS<3<j also (1911) 11 Ind Gas 11 (14) : 1911 Pun Re No. 44, NatJiu v. Rahman, 
(1908) 1908 Pun Re No. 96 : 1908 Pun W R No. 79, Surjan Si?igh 
V. Kharak Singh, 

20. (1924) AIR 1924 P 0 137 (142) : 48 Bom 411 : 51 Ind App 220 : 79 Ind Gas 

971 (PC). 

21. See to the same effect (1927) AIR 1927 Mad 785 (785) : 105 Ind Gas 154, 

Muthu Krishna Mudaliar v. Harinarayana Mudaliar . (If the 
widowed daughter of the propositus professes to adopt a son, the 
nearest reversioner in family of the propositus has a right of suit with- 
in the terms of S. 42, Act 1 of 1877 to set aside such adoption.) 


Article 118 
Note 2 
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ArtlclallS 

Notes 

2—3 


risk that an adoption which he has not attacked will have every 
presumption made in its favour by reason of its long standing, 
he can wait till his reversionary right has accrued and even till 
the limit (no doubt a very wide limit) of twelve years from 
that accruer has passed.” 

This view was again confirmed by the Privy Council in Padmalav 
Achariya v. Fakira Dehya,^^ where a suit by a Hindu widow to 
recover possession of the estate of her deceased husband from the 
defendant who claimed to be the adopted son of the deceased was 
held not governed by Article 118. See also the undermentioned 
cases^^ to the same effect. It is only if, in truth and substance, the 
suit is one for a declaration that an adoption is invalid, this Article 
would apply^^ and even in cases where such a suit would be barred 
by time, Courts have in the interests of justice allowed the plaintiff 
to convert the suit into one for the recovery of possession of the 
estate and the plaint amended accordingly.^^ 

Where the reversioner’s suit for possession of the estate of the 
last male owner is resisted by a person alleging himself to be the 
adopted son of the last male owner, but it is found as a fact that the 
adoption was by the widow to herself^ it is of course clear that this 
Article will not apply, as the plaintiff is not embarrassed by the 
widow’s adoption of the defendant and could recover the estate 
without, in any way, disturbing the adoption.^® 

3« “Adoption,” — In V alippa Nayar v. Paru,^ it was held that 
the adoption referred to was an adoption of a son according to the 
ordinary Hindu law and did not extend to the affiliation of females 
as under Malabar law or according to the usage of women of the 
dancing girl caste in some parts of the country. In Kalyandappa v. 

22. (1931) AIR 1931 P C 84 (85) : 131 Ind Cas 758 (P C). 

23. (1926) AIR 1926 Lah 654. (655) : 8 Lah 48 : 96 Iiid Cas 749, Jholi v. 

Khazana. 

(1935) AIR 1935 Lah 213 (215) : 149 Iiid Gas 434, Hirde Bam v. Jhandu. 

24. (1927) AIR 1927 P C 229 (280) : 106 Ind Cas 488 (P C), Jagmohan Saran 

V. Deoki Nandan. 

(1901) 24 Mad 405 (408), Ayyadorai Pillai v. Solai jhnmal, 

(1892) 1892 Pun Ro No. 45, Mt. Begam v. Mi. Nur Bibi. 

(1901) 1901 Pun Re No. 116 : 1901 Pun L R No. 178, Hem Baj v. Sahiba. 
(1931) AIR 1931 Lah 456 (457) : 131 Ind Cas 631, Phool Singh v. Tota. 
(1929) AIR 1929 Lah 579 (581, 582) : 123 lud Cas 87, Sadhu Ram v. 
Bishambhar Dial. 

26. (1930) AIR 1930 Mad 47 (48) : 124 Ind Cas 208, Sree Bamulu v. Hanu- 
mayya. 

26. (1895) 22 Cal 609 (614) : 22 Ind App 51 : 6 Sar 558 (P C), Bachman Lai 
Chowdhri v. Kanhaya Lai Moioar, 

(1880) 6 Cal L R 12 (15) 9 Ind App 110 : 4 Sar 16 (PC), Baj Bahadur 

Singh v. Achumhit Ball, 

(1880)6 Cal L R 46 (47), Purna Narain Adhikar v. Hemokant Adhikar. 
(See the point of distinction pointed out by Lord Hobhouse in 13 Gal 
308 (321).) 

(1898) 1 Oudh Cas 30 (36), Bhagwana v. Barjor Singh Das* 

Note 8 

1. (1899) 9 Mad L Jour 196 (198). 
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Chanhasappa^ their Lordships of the Privy Council observed that 
tliere may be tribal customs among certain Muhammadans allowing 
adoption carrying rights of succession and that to such cases also 
this Article might apply. 

Starting point. — Time, under this Article, runs from the 
•date when the alleged adoption becomes hnoion to the plaintiff.^ 
The fact that the person making the adoption was alive within six 
years before the suit,^ or the fact that the widow of the adoptive 
father admits the title of the adopted son,’^ cannot save the bar of 
limitation. To constitute knowledge under the Article, the know- 
ledge need not necessarily have been obtained first-hand. There must 
however bo some foundation in fact and the question how far that 
condition is satisfied is a question of degree only to be solved by 
reference to the facts of each case.^ 

5. Registration of deed of adoption, if knowledge. — The 

mere registration of a deed of adoption does not amount to a notice of 
adoption to the persons interested in challenging the validity of such 
adoption.^ Thus, where a deed of adoption was registered, but the 
plaintiff had no knowledge thereof until a date when a gift was 
mutated, it was held that time, under this Article, ran from the date 
of mutation and not from the date of registration.^ Where, however, 
a deed of adoption was registered, the adopted son and adoptive 
father lived together for a considerable time and the reversioner 
contesting the adoption resided in the same village, it was held that 
under the circumstances, a presumption arose that the reversioner 
came to know of the fact of adoption at a time which was beyond 
the period of limitation.^ 

2. (1924) AIR 1924 P C 137 (141) : 51 I. A. 220 : 48 Bom 411 : 79 I.C. 971 (PC). 

Note 4 

1. (1924) AIR 1924 P C 137 (142) : 51 Ind App 220 : 48 Bom 411 : 79 Ind Cas 

971 (P C), Kalyandappa v, Chanhasappa. 

[' ‘(1923)AIR 1923 All 301 (v361) : 75 Ind Gas 67G, Bam Lai Raiv. Murta Ku^. 
(1896) 24 Cal 1 (7) : 23 Ind App 97 : 6 Sar680 (P C), Hurri Bhusan Mukcrji 
V. Upendra Lai Mukerji, 

(1938) AIR 1938 Lah 193 (194), Mt. Manbhari v. Mt, Surti. 

(1889) 17 Cal 518 (532), Manikchand v. Jagat Settani, 

2. (1903) 27 Bom 614 (018) : 5 Bom L R 588, Bamchandra v. Narayan. 

3. (1901) 1901 Pun Re No. 116 ; 1901 Pun L R No. 178, Hem Baj v. Sahiba. 

4. (1903) 5 Bom L R 584 (587), Yemunabai v. Balshet, 

(1916) AIR 1916 Mad 896 (897) : 29 I.C. 785, Audi H arayaniahv . Sriravmlu, 

Note 5 

1. (1925) AIR 1925 Lah 25 (26) : 5 Lah 368 ; 84 Ind Cas 174, Ghulam 

Muhammad v. Mirza, 

2. (1934) AIR 1934 Lah 274 (275) : 15 Lah 645 : 149 Ind Cas 986, Chiragh 

Din V. Mehtab. 

3. (1909) 4 Ind Cas 889 (890) (Lah), Sawan Singh v. Mansa, 

[See also (1938) AIR 1938 Lah 193 (194), Mt. Manbhari v. Mt. 
Surti. (Registration of deed on 19-5-27 — Mutation on 10-11-27 — 
Suit by certain collaterals challenging adoption filed on 31-7-28 
— Plaintiff being daughter of the adoptive mother filing suit on 
1-11-34 — Held plaintiff must have had knowledge before six 
years of suit.)] 


Aptiole 118 
NotM 
8—8 
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jlrtiola lift ft* Minor plaintiff t if and when can be said to have know. 

Notes led|$e. — In a suit by the minor natural son born subsequent to an 

8 — ® adoption by his father, to declare that the adoption was invalid, it 

was held by the High Court of Madras that a minor could not ha 
fixed with knowledge of an adoption from the date of his birth <and 
that a suit by him to set aside the adoption was not governed by 
Article 118 of the Aot.^ This, however, does not mean that no know- 
ledge can be imputed to a minor at any time during his minority. 
In Kalyandappa v. Chanhasappa^ their Lordships of the Privy 
Council observed as follows : 

“ This line of reasoning seems to assume that you cannot 
impute knowledge to a minor, a view which is certainly not in 
accordance with the facts of human nature. ” 

The question of the minor’s knowledge does not seem to bo of 
any importance except in cases where the minor is suing for declaring 
the invalidity of an adoption more than three years after he attains 
majority, but less than six years after the date of his knowledge. 

?• Onus of proof. — Where the plaintiff has given prima facie 
evidence of his want of knowledge of the fact of adoption, it will be 
for the defendant to show in the clearest possible way that plaintiff 
had the knowledge beyond six years of the date of suit.^ Where, 
however, an adoption has been recognised as valid during a long 
course of years, it was held by their Lordships of the Privy Council 
that, altogether apart from the law of limitation, the burden resting 
upon any litigant, who challenges the validity of an admitted adop- 
tion, was of the heaviest order. ^ Where on the facts it was found 
that the plaintiff' challenging the adoption had himself asserted over 
and over again the factum of adoption, consented to be bound by 
it and received consideration for such assertions, it was held that a 
suit by him several years thereafter to challenge the adoption was 
clearly barred.’^ 


Note 6 

1. (1920) AIR 1926 Mad 1123 (1123) ; 98 lud Gas 435, Sidda Reddi v. Jaya- 

rami Reddi, 

2. (1924) AIR 1924 P G 137 (141) : 51 Ind App 220 : 48 Bom 411 : 79 Ind Gas 

971 (P G), 

Note 7 

1. (1920) AIR 1920 Lah 514 (515) : 1 Lah 608 : 59 Ind Gas 124, Mt. Sujan 

Devi V. Jagiri Mai, 

(1911) 9 Ind Gas 163 (105) (Mad), Venkuhayamma v. Narasimha Row, 

(1925) AIR 1925 Lah 25 (26) : 5 Lah' 368 : 84 Ind Gas 174, Qhula^n 
Muhammad v. Mirza. 

(1887) 9 All 253 (269), Qanga Sahai v. Lekhraj Singh, 

(1895) 22 Gal 609 (614) : 22 Ind App 51 : 6 Sar 558 (P 0), Lachman Lai 
Choudhuri v. Kanhaya Lai Mowar, 

2. (1925) AIR 1925 P 0 201 (202) : 89 Ind Gas 817 (P 0), Venkata Seetharama^ 

chandra Row v. KanchumartJii Raju, 

[See also (1874) 21 Suth W R 84 (85), Oooroo Promnno Singh v. Nil 
Madhuh Singh, (Compare as to nature of proof required.)] 

3. (1923) AIR 1923 All 58 (62) : 45 All 169 (176) : 69 Ind Gas 971, Ndii 

Narain Singh v. Randhir Singh, 
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8. Knowledge of the nearest reversioner. — A suit by a 
Hindu reversioner for a declaration that an adoption is invalid is 
a representative suit on behalf of all the reversioners.^ Consequently 
time, under this Article, will run against the whole body of rever- 
sioners from the date of knowledge of the nearest reversioner, of the 
adoption.^ A suit therefore by a remote reversioner to set aside the 
adoption would be barred, if filed more than six years after the next 
reversioner obtained knowledge thereof/"* The fact that the nearest 
reversioner did not bring the suit because he had been bribed to give 
his consent to the adoption and that the next reversioner was born 
after the alleged adoption and before the suit had become time- 
barred, would not give any fresh cause of action or stop time running, 
which had begun to run against the whole body of reversioners from 
the date of adoption.^ In the undermentioned case,^ the question 
whether a suit by the reversioner who was a minor at the date of 
adoption would be in time if filed within three years after his 
attaining majority where the immediate presumptive reversioner 
died before the period of limitation expired, was referred to a Full 
Bench, but was not decided. 

9. Alienation subsequent to an adoption, if gives right to 
fresh cause of action. — There is a difference of opinion on the 
question whether, when the alleged adopted son makes an alienation 
of the properties of the adoptive father, such alienation would give a 
fresh cause of action against the adopted son in a suit challenging the 
alienation. It was held in the undermentioned cases of the Lahore 
High Court^ that there is no such cause of action and that a suit 

Note 8 

1. See Notes 17 and 18 to Section 6, ante. 

(1915) AIR 1915 P C 124 (125, 12()) : 42 Iiid App 125 : 88 Mad 406 (411) : 
29 Ind Oils 298 (P C), Venkatanarayana Pillai v. Subbammal. 

(1905) 29 Mad 890 (893, 411) : 1 Mad L Tim 188 : 16 Mad L Jour 307 (FB), 
Punnanima v. Perrazu, (18 Mad L Jour 359 must be deemed to be 
overruled.) 

(1903) 13 Mad L Jour 859 (360), AdilaJcshirni v. Venkataramayya, (Over- 
ruled in 29 Mad 390.) 

(1868) 9 Suth W R 463 (465), Brojo Kishoree Dassee v. Srinath Bose. 

(1925) AIR 1925 P C 272 (276) : 47 All 883 : 28 Oudh Gas 352 : 52 Ind App 
398 : 91 Ind Gas 870 (P G), Mata Prasad v. Nageshar Sakai. 

2. (1921) AIR 1921 Mad 380 (380) : 60 Ind Gas 98 : 44 Mad 218, Venkata 

Sivayya v. Ademma. 

3. (1916) A I R 1916 Mad 731 (781) ; 28 Ind Gas 632, Subamina v. Madi Beddi. 

(1901) 24 Mad 405 (407), Ayyadorai Pillai v. Solai Arnmal. 

See also Notes 17 and 18 to Section 6, arite. 

[But see (1934) AIR 1934 Lah 968 (969) : 154 Ind Gas 675, Hari 
Bam V. Sail. (Where it was held that the bar against the 
father would not bar the son — This decision, as has been 
pointed out in Note 17 to Section 6, ante is not correct.)] 

4 (1921) AIR 1921 Mad 380 (381) : 44 Mad 218 : 60 Ind Gas 98, Vejihata 
Sivayya v. Ademma. 

6. (1929) AIR 1929 Mad 677 (683) : 52 Mad 620 : 119 Ind Gas 389 (F B), 
Annapurnamma v. Appaya Sastri. 

Note 9 

1. (1930) AIR 1930 Lah 438 (439) : 121 Ind Cas 296, Bhoop Singh v. Btmji 

Lai. 


Article 118 
Notes 
8-9 
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APtiole 118 challenging the alienation after the expiry of the period of limitation 

Note 9 prescribed for a suit for a declaration of the invalidity of the adop. 

tion would be barred. A contrary view was held by the same High 
Court in Jholi v, Khazana? In Bapaiah v. Ahkamma,^ Wallis, 
0. J., held that such a suit would be barred, while Coutts-Trotter, J., 
held a contrary view. In Semba Parayan v. Maral,^ the same 
High Court distinguished the case of Bapayya v. Ahhamma^ and 
held that such a suit was not barred. It is submitted that this last 
view is correct. The principle of the decision of the Privy Council 
in Kalyandappa v. Ghanhasappa^ is clearly applicable to such cases 
and the plaintiff is entitled to ignore the adoption and ask for any 
relief to which he may be entitled. 


Article 119 


1 1 9 .* To ob- 
tain a declaration 
that an adoption 
is valid. 


Six years. 


When the rights of 
the adopted son, as 
such, are interfered 
with. 


Synopsis 

1. Legislative changes. 

2. Scope and applicability of the Article. 

3. “Adoption.” 

4. Starting point — ‘Interference.’ 

Other Topics 

Pactum and validity of adoption 
Mere denial of status of adopted sou is not interference 
Mere postponement of right of adopted son to succeed 
Suit for possession — Article not applicable 


See Note 2 
...See Note 4, Pts. 5,6 
... See Note 4 

... See Note 2, Pt. I 


1. Legislative changes. — See Note 1 to Article 118, ante. 

2. Scope and applicability of the Article. — Article 118 ante 
applies to suits for declaration that an alleged adoption is invalid 

sjt Act of 1877 
Same as above. 

Act of 1871, Article 129 
See Article 129 given under Article 118, ante. 

Act of 1859 

No corresponding provision. 


(1921) AIR 1921 Lab 389 (390) ; 66 Ind Gas 931, Khushal Singh v. 
Kanda. 

2. (1926) AIR 1926 Lab 654 (655) : 8 Lab 48 : 96 Ind Gas 749. 

3. (1917) AIR 1917 Mad 68 (69) : 86 Ind Gas 255. 

4. (1927) AIR 1927 Mad 674 (676) : 102 Ind Gas 886. 

6. (1924) AIR 1924 P G 187 (141) : 51 Ind App 220 : 48 Bom 411 : 79 Ind 
971 (P G). 
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or never in fact took place^ while this Article applies to suits for 
declaration that an adoption is valid. As has been seen in Note 2 
to Article 118, that Article applies only to suits to obtain declaration 
merely and not to suits for possession or for other relief to which 
the plaintiff may be entitled. The same principles apply to this 
Article also, and consequently this Article also applies to a suit for 
a mere declaration of the validity of an adoption and not to a suit 
for possession, even though the plaintiff may have to establish the 
validity of the adoption as the basis of his claim to possession.^ For 
a full discussion of the subject, see Note 2 to Article 118, ante. 

Does this Article apply to a suit for a declaration that an 
adoption did in fact take jjlaGe ? 

There is a difference of opinion on the point arising from the fact 
that Article 118 provides for a suit for declaration that an adoption 
did not in fact take place, while this Article does not provide for a 
suit for a declaration that an adoption did in fact take place, but 
merely provides for a suit for declaration that an adoption is valid. 
It was held by the Bombay High Court in the undermentioned 
cases^ that this Article applied only to a suit for declaration as to 
the validity of an adoption and not as to the factum of adoption. 
In a later case,^ however, the same High Court dissented from its 
earlier view and held, following the view of Bhashyam Ayyangar, J., 
in Batnamasari v. Akilandammal,^ that the Article would apply to 
all suits in which either the factum or the validity of the adoption 
is in question, for the simple reason that the mere factum of 
adoption will not entitle one to a legal character unless the adoption 

Article 119 — Note 2 

1. (1897) 25 Oal 354 (359), Jagannath Prasad Gupta v. Ranjit Singh, 

(1902) 24 All 195 (197, 200) : 1902 All W N 10, Lali v. Murlidhar. 

(1903) 2G All 40 (46) : 1903 All W N 163, Chandania v. Salig Ram, 

(1888) 13 Bom ICO (165) : 13 Ind Jur 229, Padajirav v, Ramrav. 

(1925) AIR 1925 Mad 497 (563) : 48 Mad 1 : 93 Ind Cas 705, Maharajah of 
Kolhapur v. Sundaram Iyer. 

(1909) 4 Ind Gas 1167 (1167) (Mad), Appavu Manigarayi v. Muthusawmy 
P %lla%, 

(1914) AIR 1914 Lah 309 (310-312) : 1914 Pun Re No. 81 : 25 Ind Gas 429, 
(F B), Arjan Singh v. Lachman Singh, (Overruling 1904 Pun Re 
No. 3.) 

(1934) AIR 1934 Bom 110 (112) ; 58 Bom 280 ; 149 Ind Gas 674, Bhagirathi- 
bai V. Appa Dada. 

(1902) 26 Bom 720 (724) : 4 Bom L R 516, Gangahai v. Tarahai, 

(1924) AIR 1924 Nag 142 (144) : 78 Ind Gas 987, Mt. Munna v. Sukhlal, 
See also the cases cited in Foot-Note (10) in Note 2 to Article 118. 

(1906) 31 Bom 80 (85) ; 8 Bom L R 897, Shivararn v. Krishnabai. 

(1903) 28 Bom 94 (100) : 5 Bom L R 708, Ningawa v. Ramappa. 

3. (1907) 32 Bom 7 (9) : 9 Bom L R 1054, Laxmana Basappa v, Ramappa 

Yellappa, 

4. (1902) 26 Mad 291 (311) : 13 Mad L Jour 27. 


Article 119 
Note 2 
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Article 119 is also valid and that a plaintiff would have consequently to sue for 

Notes a declaration that his adoption is valid, whether the factum itself 

2 — 4 is denied, or the factum is admitted but the validity is challenged. 

3. ^‘Adoption/* — See Note 3 to Article 118, ante, 

4. Starting point — ‘Interference.’ — Time, under this Article, 
runs from the date when the rights of the adopted son, as such, are 
first interfered with. The interference contemplated is interference 
by the defendant and not interference by a third party unconnected 
with the defendant.^ It must further be an interference with the 
rights of the alleged adopted son and not with merely the rights of 
a thii'd person such as the widow of the adopted son.^ But it need 
not relate directly to the property sought to be recovered in the 
suit. It may be with respect to any property to which the adopted 
son is entitled.^ The interference referred to is again one which must 
amount to an absolute denial of the status of the plaintiff as an 
adopted son and to his unconditional exclusion from the enjoyment 
of his right in virtue of that status. The Article has no ax)pUcation 
to a case where the facts suggest that an interference was intended 
to have no greater effect than that of postponing the right of 
the adopted son to succeed as heir to the xiroperty of his adoptive 
father. Thus, where the adoptive father's widow holds the x)roperty 
in her own right as widow, subject to plaintiff‘'s right to succeed her 
on her death as her adopted son, the widow’s conduct and action 
do not exclude the ifiaintiff absolutely and against all, from his 
right to claim the property as her adopted son at any time ; and the 
plaintiff’s cause of action under this Article would arise when his 
adoption is expressly and completely repud iated.'^ 

Similarly, a mere unsuccessful attempt by somebody to exclude 
the adopted son from the prox^erty to which he would be entitled, 
or a mere denial of status of adopted son would not be an ‘inter- 
ference’ within the meaning of this Article.^ There must be some 
act done which is incompatible with the recognition of the adoption.^ 

A gift of property by the adoptive mother to her daughter in 
derogation of the adopted son’s rights accompanied by a transfer in 
the daughter’s favour is a direct interference with the rights of the 
adopted son.^ 


Note 4 

1. (1903) 26 All 40 (49) : 1903 All W N 163, Chandania v. Salig Ram, {Fer 

Stanley C, J. and Burkitt J.) 

2. (1902) 26 Bom 720 (723, 726) : 4 Bom L R 516, Gangabai v. TarabaL 

3. (1903) 13 Mad L Jour 145 (145), Akilandamma v. Ratnamasari. 

4. (1904) 28 Bom 94 (101) : 6 Bom L R 708, Ningawa v. Bamappa, 

6. (1924) AIR 1924 Rang 34 (34) : 1 Rang 186 : 74 Ind Cas 970, Mamg Gyi 
V. Maung On Oaing, 

6. (1920) AIR 1920 Bom 110 (110, 111) : 68 Ind Oas 394, Qirijabai v.SadoBhiv. 

7. (1903) 13 Mad L Jour 144 (144), Ponnammal v. Ratnam Asari, 
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1 20.* Suit for' Six years. When the right Article 120 
which no period of to sue accrues, 

limitation is provided 
elsewhere in this sche- 
dule. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 

4. Suit relating to trust and management of trust property 

(Section 10). 

5. Suit for pre-emption (Article 10). 

6. Claim suit (Articles 11, 11-A, 13). 

7. Suit to set aside sale for arrears of public demand 

(Article 12). 

8. Suit questioning ofiBoial act or order (Article 14). 

9. Suit for compensation for land acquired (Articles 17 

and 18). 

10. Suit for injunction (Articles 32, 41). 

11. Suit for declaration of right as to property attached 

under the Criminal Procedure Code (Article 47). 

12. Suit for possession of moveable property (Articles 48, 49). 

13. Suit to recover deposit (Article 60). 

14. Suit for money due by defendant for money received by 

him (Articles 61, 62). 

15. Suit for accounts (Articles 64, 89, 106). 

16. Suit on administration bond (Artioie 68). 

17. Suit on promissory note (Artioie 73). 

18. Suit by attorney or vakil for costs (Artioie 84). 

19. Suits relating to contract of agency (Artioie 89). 

20. Suit to avoid a will (Articles 91, 92, 93). 

21. Suit for construction of wiil. 

22. Suit for a declaration that decree is not binding or to 

set aside a decree (Article 95). 

23. Suit for relief on the ground of fraud (Article 95). 

24. Suit for relief on the ground of mistake (Article 96). 

13 ^ 

Act of 1877, Article 120 and Act of 1871, Article 118 

Same as above. 

Act of 1859, Section 1, clause 16 

Limitation of six years applic- To all suits for which no other limitation is 
to all suits not especially hereby expressly provided — the period of six 
provided for, " years from the time the cause of action arose. 
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Article 120 


25. Suit for contribution (Articles 61, 81, 99, 107). 

26. Suit for refund of money paid to defendant. 

27. Suit relating to partnership (Article 106). 

28. Suit for profits (Article 109). 

29. Suit for revenue assessed on land (Article 110). 

30. Suit relating to companies (Articles 36, 112). 

31. Suit for declaration (Articles 11, llA, 92, 93, 118, 119, 

128). 

32. Suit for distributive share of deceased’s property (Urtiole 

123). 

33. Suit for possession of, and for removal of, a person from 

office (Article 124). 

34. Suit by Hindu reversioners (Article 123). 

33. Suit to set aside father’s alienation (Article 126). 

36. Suit impeaching alienation by karnavan of Malabar 

tarwad. 

37. Suit for joint possession (Article 127). 

38. Suit for partition (Article 127). 

39. Suit for customary dues or for yeomiah allowance. 

40. Suit for emoluments of hereditary office (Article 131). 

41. Suit to enforce mortgage or pledge (Article 132). 

42. Suit to enforce an award. 

43. Suit for taxes. 

44. Suit by creditor against alienee from devisee. 

48. Suit by auction-purchaser for refund of purchase money. 

46. Suit for restitution of conjugal rights. 

47. Suit for dissolution of marriage. 

48. Suit to establish exclusive right of worship. 

49. Suit to enforce Hindu son’s pious obligation to pay his 

father’s debts. 

80. Suit for correction of, or for declaration as to the entry 

in, Record of Bights. 

81. Suit for damages. 

82. Suit under Section 68 of the Transfer of Property Act. 

Other Topics 

Right to sot aside decree barred — Relief consequential to setting asi®e is also 

barred ... ... ... ... ... See Note 22, Ft. 9 

‘Right to sue’ — Moaning of ... ... ... See Note 3 

Successive denials of plaintiff’s right — Cause of action, when arises... See Note 31, 

Pt8.11ato20 

Suit by Muhammadan heir to recover his share of inheritance from bis eo-heirs 

... See Note 12, Ft. 
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Suit by or against executor or administrator See Note 4, Pts. IJ? to 15 

Suit by reversioner for recovery of moveable property ... See Note 12, Pt. 7 

Suit by trustee for monies due to him ... See Note 4, Pts. 16, 17, 20 to 23 
Suit for accounts against trustee ... See Note 4, i^ts. 7 to 11 

Suit for accounts by member of a joint Hindu family against manager 

See Note 15 Pt. 5 

Suit for damages for breach of trust ... ... See Note 4, Pts. 1, la 

Suit for declaration and further relief — Article governing suit for further relief 
applies ... ... ... ... See Note 31, Pt. 4 

Suit for declaration of right to malikana allowance ... See Note 39, Pt. 7 
Suit for declaration — When right to sue accrues See Note 31, Pts. 6b to 9d 

Suit for possession of non- hereditary office — Article applies ... See Note 33, Pt. 2. 
Suit for removal of encroachment on public way ... See Note 10, Pt. & 

Suit to set aside alienation of non- ancestral property by Hindu father — This- 
Article and not Article 126 applies ... ... See Note 35, Pt. 1 

Suit to set aside decree on grounds other than fraud — Article applies 

See Note 22, Pt. 5 ; Note 23 
Suit to set aside transfer by debtor in fraud of creditors ... See Note 23, Pt. 2. 
Suit to set aside voidable decree ... ... See Note 22, Pt. 6 

1. Legislative changes. — Clause 16 of Section 1 of the Act of 
1859* corresponded to this Article, and suits ,not falling within the 
other provisions of the Act were held to be governed by the said 
clause.^ 


Article 120 — Note 1 

. (1867) 7 Suth W R 499 (499), Kazee N usectUoolah v. Roop Sona Bchee.. 
(Moveable property seized under sham decree — Suit brought to recover.)* 

(1874) 23 Suth W R 42 (44) : 15 Bong L R 1, Gopeenath Naik v. Jado(>~ 
Ghose, (Declaratory suit.) 

(1872) 18 Suth W R 132 (139), Dehnath Roy Chowdhryw. Gudahur Dey. 
(Suit for compensation for the use and occupation of premises by a . 
defendant who does not stand in the position of tenant.) 

(1872) 17 Suth W R 208 (208), Thakoor Doss Acharjee ChuckerhuUy v. Sho-^ 
shoe Bhushan Chatter jes, (Suit for mesne profits.) 

(1871) 16 Suth W R 287 (288), Mt. Kishenbutty v. Mr, Roberts. (Suit against, 
the defendant for compensation in the shape of rent for the land 
which he held in the name of his servant.) 

(1870) 14 Suth W R 322 (322), Shumboo Chunder MiilUck v. Pran Kristo 
Mullick. (Moveable property obtained for borrowing thereon — Suit for 
recovery of.) 

(1888) 11 Mad 207 (209) : 12 Ind Jur 257, V enkatachalam v. Venkatayya. 

(1868) 9 Suth W R 318 (321), Woornatool Fatima Begum v. Meerunniun . 
Nissa Khanum. (Suit by a Muhammadan widow to establish her lien 
for dower on deceased’s estate.) 

(1866) 6 Suth W R 113 (114), Fuzul Mahomed Mundul v, Raj Coomaree - 
Debee. (Suit for mesne profits.) 

(1866) 6 Suth W R 108 (108), James Gray v, Ammd Mohun Moiter. 

(1866) 5 Suth W R 277 (278), Meer Mahomed Kazeem Chowdhry v. A. J. 
Forbes. (Suit for damages to the extent of the injury sustained by 
plaintiff, by defendant prevailing upon ryots who have entered into a 
lawful contract with him (plaintiff) to break that contract.) 

(1865) 4 Suth W B S 0 0 Ref 9 (9), BoyJcunt Nath v. Ramnauth Bhooya. 
(Action by one of the proprietors of a joint estate against a co- sharer 
to recover money due by the latter, on account of the revenue of his . 
share of the estate, to the payment of which revenue the Collector had . 
applied a deposit made by the plaintiff.) 


Article 120 
Notel 



Article 120 
Hote2 


1632 SUIT FOB WHICH NO PERIOD IS PROVIDED ELSEWHERE 

2. Scope of the Article. — This Article is a general one and 
applies to suits to which no other Article in the Schedule applies. ^ 

(1866) 4 Suth W E 98 (98), Boistub Churn Doss v. Premchund Milter, (Suit 
by holder of hundi against acceptor.) 

(1866)' 2 Suth W R 235 (236), Sheikh Ahamadullah v. Hur Churn Pandah, 
(Suit for damages to recover the value of personal property plundered 
and other consequent damages.) 

(1867) 7 Suth W R 400 (401), Forbes v. Purtab Singh Doogur. 

(1867) 8 Suth W R 61 (54), Ml. Janee Khanum v. Mt, Amtool Fatima 
Khanum, 

(1867) 8 Suth W R 257 (258), Meer Mahommad Kazem v. Forbes, (Suit for 
damages for instigating breach of contract.) 

(1869) 12 Suth W R 194 (195) : 6 Bong L R App 103, Bam Krishna Boy v. 
Madan Gopal Boy. 

(1873) 10 Bom II G R 346 (350), Pralhad Mahariidra v. A, C, Watt, (A suit 
to recover damages caused by wrongful deprivation of property is 
governed by the six years* rule under Section 1 clause 16 and not by 
the one year’s rule under clause 2 of Section 1.) 

(1876) 1876 Bom P J 175, Fatta v. Shivshankar. (An account stated and 
signed by the defendant is, for the purposes of limitation, an implied 
contract and the limitation for a suit thereon is that provided by 
clause 16 of Section 1.) 

(1865) 2 Mad H C R 401 (401), Syed Ali Saib v. Saniyasiraz Pedda Balaiya 
Rasimhulu. (Suits on contracts which could not have been registered 
were considered as cases not specially provided for and held to be 
governed by the general limitation of six years.) 

(1866) 3 Mad H C R 111 (112), Bajendra Devu Qaru v. Charana Samanta- 
raya Garu. (There is no express provision in the Limitation Act for a 
period of limitation in cases of injury to real property remaining in 
the possession of the party directly affected by the in jury, and therefore 
the period of six years given by clause 16 of Section 1, in all cases not 
otherwise provided for, would seem to apply to the case.) 

(1881) 1881 Pun Re No. 116 (p. 282), Daulat Bam v. Jeemn Mai. (Suit by 
a pawnee for the sale of moveable property pawned with him in order 
to satisfy the debt due by the defendant.) 

(1868) 1868 Pun Re No. 99, Shah Newaz v. Oholam Ali, 

(1869) 1 N W P H 0 R 230 (233), Chunder Sein v. Gujadhur Ball, (Suit to 
recover balance of purchase money for goods sold.) 

(1870) 2 N W P 11 G R 379 (382), Sheoraj Singh v. Collector of Moradahad. 
(Suit to recover money deposited in Government Treasury.) 

(1872) 1872 Pun Re No. 32, Mya Singh v, Gunesh Das. 

Note 2 

1. (1934) AIR 1934 Bom 491 (494) ; 154 Iiid Gas 680, Kasturchand Okaji y. 

IlariGovind. (A suit for the dissolution of an existing partnership is 
governed by Article 120.) 

(1914) AIR 1914 Mad 572 (573) : 14 Ind Gas 254 (255) : 37 Mad 381, Sen^ 
kunni Menon v. Govinda Menon, 

(1902) 26 Mad 730 (733) : 13 Mad L Jour 248, Kasturi v. Anantharani 
Thivari. 

(1932) A I R 1932 All 272 (273) : 135 Ind Gas 836, Lakshmichand v. 
Aft. Anandi. 

(1927) A I R 1927 Lah 198 (199) ; 8 Lah 215 : 100 Ind Gas 84, ML Nandan 
V. Wazira. 

(1880) 3 All 170 (173), Kundan Lai v. Bansi Dhar. 

(1923) AIR 1923 All 58 (63) : 45 All 169 : 69 Ind Gas 971, TJdit Narain 
Singh v. Bandhir Singh, 

(1924) AIR 1924 All 828 (830) : 76 Ind Gas 922, Man Singh v. Bam Naih. 
(Article 120 should never be invoked if there is any other Article in 
the Schedule which upon a reasonable interpretation of its languf^e 
seems to cover the particular suit with which the Court is dealing.) 

(1929) AIR 1929 Cal 714 (717) : 66 Cal 566 : 121 Ind Gas 7 ih Bengal 
National Bank^ Lid, v, Jatindra Nath Mazumdar, 
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It follows that where another Article applies, this will not apply.® 

(1918) A I R 1918 Mad 258 (260) : 44 Ind Cas 428, Vellayappa Moothan v, 
Krishna Moothan, 

(1929) AIR 1929 Lah 208 (209) : 114 Ind Cas 437, Tulsi v. Guran Ditta, 

(1884) 10 Cal 697 (708), Gopinath Chowdhry v* Bhugwatt Pershad, 

(1885) 11 Cal 284 (286), Doorga Pershad v. Ghosita Goria. (Suit for appor- 
tionment of rent as distinguished from one for abatement of rent.) 

2. (1925) AIR 1925 Mad 1260 (1262) : 91 Ind Cas 338, Arunachalain Chettiar 
V. Eajeswara Sethupaii. 

(1885) 1885 Pun Re No. 61 page 128, Sohan v. Ilimniat. (Article 10.) 

(1882) 1882 Pun Re No. 23 p. 81, Jowala Singh v. Telcchand. (Do.) 

(1925) AIR 1925 Mad 49 (49) : 79 Ind Cas 917, Vellayan Asari v. Siva- 
gnanam Asari. (Article 11.) 

(1919) AIR 1919 Dah 154 (155) : 50 Ind Cas 6, llarnam Singh v. Kishen 
Chand. (Do.) 

(1910) 7 Ind Cas 503 (504) : 33 All 93, Kishorilal v. Kuhersingh. (Article 13. 
Suit to set aside order under Section 310- A, Civil Procedure Code of 
1882, setting aside sale in execution.) 

(1911) 9 Ind Cas 774 (774) (Low Bur), Maung Po On v. Maung Tim U. 
(Article 29 — A suit for the recovery of moveable property wrongly sold 
in execution of a decree.) 

(1899) 26 Cal 564 (568) : 3 Cal W N 464 (F B), Sharoop Pass Mondal v. 
Joggessur Roy. (Article 32.) 

(1930) AIR 1930 Lah 283 (284) : 121 Ind Cas 186, Bhagivana v. Bhag- 
%vana. (Do.) 

(1929) AIR 1929 Lah 186 (187) : 112 Ind Cas 844, Nand Ram v. Jai 
Chand. (Do.) 

(1925) AIR 1925 Lah 653 (654) : 89 Ind Cas 405, Glmlam Muhammad v. 
Abdul Saiar. (Do.) 

(1932) A I R 1932 All 256 (257) : 54 All 467 : 136 Ind Cas 809, Kripa Ram 
v. Kunwar Bahadur. (Article 36.) 

(1926) AIR 1926 Lah 242 (243) : 92 Ind Cas 994, Chiranji Lai v. Saib Lai. 

(Do.) 

(1917) A I R 1917 Mad 500 (503) ; 35 Ind Cas 98, Veeramma v. Subba Rao, 
(Do;) 

(1936) AIR 1936 Rang 310 (312) : 164 Ind Cas 410, Tavoi Mwiicipaliitj v. 
V Khoo Zun Nee. (Do.) 

(1919) AIR 1919 Lah 90 (90) : 51 Ind Cas 434 : 1919 Pun Re No. 45, 
Varcados v. McLeod. (Article 40.) 

(1913) 18 Ind Cas 921 (921) (Mad), Narayanaswamy Thevar v. Aiyasami 
lyeyxgar. (Article 49, 89 or 90.) 

(1935) AIR 1935 Mad 594 (596) : 157 Ind Cas 746, Cheerath Vectil Kama- 
van v. Narayana Ayyar. (Article 61.) 

(1927) AIR 1927 Mad 1060 (1065) : 107 Ind Cas 412, Smthamani Cheiti v. 
Arunachalam Chettiar. (Do.) 

(1918) AIR 1918 Mad 411 (413) : 42 Ind Cas 502, Muthuramalinga Sethu- 
pathi v. Mahalinga Raju. (Do.) 

(1910) 7 Ind Cas 399 (400) : 34 Mad 167, Kandasanii Pillai v. Avayambal. 
(Article 61 — Suit by agent against principal for recovery of moneys 
spent by him in the course of the agency.) 

(1910) 6 Ind Cas 401 (404): 32 All 491, Rajputana Mahva Raihvay Co-opera- 
tive Stores Ltd. v. Ajmere Municipal Board. (Article 62 — Suit for 
refund of specific sum representing the difference between the octroi 
duty illegally realized by Municipality and duty which Municipality 
should have legitimately realised.) 

(1932) AIR 1932 Bom 86 (89, 90) : 135 Ind Cas 801, Ahashhai Shaikh v. 
Bhimji. (Payment of premium by the tenant to the landlord pro- 
hibited by the Bombay Rent Act, 1918 — A claim for the refund of 
premium paid by the tenant is governed by Article 62 and not by 
Article 120.) 

(1924) AIR 1924 Cal 142 (143) : 50 Gal 610 : 74 Ind Cas 1010, Abedunnissa 
Bihi V. Isxif Ali. (Article ,62.) 


Article 120 
Note 2 


Lim. 103 
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(1922) AIR 1922 Cal 499 (600) : 67 Ind Cas 943, Ramhari Kapali v. Rokini 
Kanta Chakravarthy. (Article 62.) 

(1905) 32 Cal 627 (535,536) : 1 CalL Jour 167, Mahomed Wahih v. Mahomed 
Ameer. (Do.) 

(1912) 17 Ind Cas 351 (352) (Cal), Lachmi Narain v. Dhanukdhari Prosad 
Singh. (Do.) 

(1935) AIR 1935 Mad 354 (355) : 159 Ind Cas 750, Sivaramaraju v. Scare- 
tary of State. (Do.) 

(1915) AIR 1915 Mad 405 (407) : 39 Mad 62 : 26 Ind Cas 219, Baiznath 
Lala v. Ramadosa. (Do.) 

(1914) AIR 1914 Mad 572 (573) : 37 Mad 381 : 14 Ind Cas 254, Sanhunni 
Menon v. Qovinda Menon. (Do.) 

(1883) 1883 Pun Re No 56 page 172, Surjan Singh v. Charan Bass. (Article 
62 — Suit for specific sums received by guardian during plaintiff’s 
minority.) 

(1912) 17 Ind Cas 311 (315) : 1918 Pun Re No. 36, Chand Mai v. Sansar 
Ghand. (Article 62 — Suit to recover interest from holder of Govern- 
ment promissory notes.) 

(1915) AIR 1915 Mad 596 (597) : 27 Ind Cas 807, Arunachalam Chetty v. 
Baynan Chetty. (Articles 62 and 89.) 

(1912) 17 Ind Caa 513 (515) (Mad), Krishnasioayny Chetty v. Sitaram Chetty. 
(Article 74.) 

(1915) AIR 1915 Mad 979 (983) : 88 Mad 374 : 21 Ind CAs 24, Sitarama 
Chetty v. Krishnasrmmy Chetty. (Articles 74, 75.) 

(1922) AIR 1922 Cal 53 (54) : 65 Ind Cas 219, Sarashihala Dasi v. CJmni 
Lai Ghosh. (Article 89.) 

(1924) AIR 1924 Mad 840 (842) : 84 Ind Cas 276, Parthasarathi Appa Bao 
V. Turlapati Subba Rao. (Do.) 

(1905) 32 Cal 719 (727) : 1 Cal L Jour 232, Shib Chandra v. Chandra 
Narayan. (Do.) 

(1909) 3 lud Cas 684 (685) (Cal), Mohendra Nath Ghosh v. Jadu Nath 
Midlick. (Do.) 

(1916) AIR 1916 Mad 281 (283) : 26 Ind Cas 740 : 39 Mad 376, Venkata- 
chalam Chetty v. Narayanan Chetty. (Do.) 

(1929) AIR 1929 Lah 407 (408) : 119 Ind Cas 327, Bur CAand v, Ganpat 
Rai. (Do). 

(1912) 14 Ind Cas 19 (21) (Lah), Sham Lai v. Bainka Mai. (Do.) 

(1916) AIR 1916 Low Bur 40 (41) : 36 Ind Gas 4:18^ Ar dikappa Chetty v. 
Kadappa. (Articles 89 and 90.) 

(1919) AIR 1919 Pat 395 (396) : 51 Ind Gas 733 ; 4 Pat L Jour 304, Anant 
Ram Bohidar v. Ganeshram Bohidar. (Suit by proprietor aginst 1am- 
bardar for account of profits — Suit based oa implied contract — Suit 
is governed either by Article 89 or Article 115.) 

(1910) 7 Ind Cas 60 (64) : 34 Mad 143, Venkata Suryanarayana Jagapaihi- 
raju v. Goluguri Bapiraju. (Article 95 — Suit by certified purchaser to 
set aside a fraudulent sale.) 

(1910) 6 Ind Cas 1013 (1015) : 13 Oudh Cas 148, Udit Narain Singh v. Sahih 
AH. (Article 95 or 97.) 

(1918) AIR 1918 Mad 728 (730) : 42 Ind Cas 519, Govindasamy Pillai v. 
Muyiicipal Council^ Kumbakonam . (Article 97.) 

(1935) AIR 1935 Oudh 378 (380) : 155 Ind Cas 299, Shambhu Dutt v. Ram 
Bakhsh. (Do.) 

(1937) AIR 1937 Oudh 286 (287) : 166 Ind Cas 705, Gohind Prasad v. 
Hasan Shah. (Article 97 or Article 62.) 

(1933) AIR 1933 Lah 581 (582) : 145 Ind Cas 186, Kilhha Singh v. Faeal 
Din. (Article 97.) 

(1933) AIR 1933 Oudh 478 (480) : 147 Ind Cas 1042, BUkham Singh v. 
Sant Bakhsh Singh. (Article 99.) 

(1935) AIR 1935 Mad 128 (129) : 155 Ind Cas 591, Vedagiri Sastriar v. 
Sankaracharya Swamigal, (Article 102.) 

(1901) 4 Oudh Cas 855 (361), Salik Ram v. Ashik Husain, (Article 105.) 
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(1918) AIR 1918 Oal 294 (300, 301) : 43 Ind Gas 893, Kali Das v. Danpadi 
Sundari. (Article 106.) 

(1932) AIR 1932 Lah 519 (521) : 138 Ind Gas 375, Karam Chand v. Bashe- 
shar Nath. (Do.) 

(1906) 1906 Pun Re No. 73 p. 278 : 1906 Pun W R No. 49, Amin Chand v. 
Gujar Mai. (Do — Suit for contribution after dissolution of partner- 
ship by a surviving partner against representatives of a deceased 
partner.) 

(1983) AIR 1933 Mad 353 (357) : 144 Ind Gas 573, Srinivasulu Naidu v. 
Ramakrishna Naidu. (Do.) 

(1922) AIR 1922 Cal 235 (236) : ’ 66 Ind Gas 879, Nagendra Nath Pal v. 
Sarat Kamini Dassi. (Article 109.) 

(1918) AIR 1918 Gal 360 (362) : 43 Ind Gas 781, Saraj Banjan v. Prem 
Chand. (Do.) 

(1933) AIR 1933 Lah 615 (616) : 146 Ind Gas 939, Basheshar Dasx. Diwan 
Chand. (Do — Suit for recovery of mesne profits wrongfully received 
by defendant.) 

(1915) AIR 1915 Mad 1133 (1134) : 28 Ind Gas 85, Bangasamy v. Alaga> 
yammal. (Do.) 

(1935) AIR 1935 Oudh 515 (517) : 157 Ind Gas 960, Bharat Singh v. Gur 
Prasad. (Do.) 

(1906) 33 Cal 998 (1000), Kallar Boy v. Ganga Pershad Smgh. (Article 115.) 

(1938) AIR 1938 Lah 267 (268), Municipal CommitUCy Anirit&ar v. Kanshi 
Bam. (Do. — Suit for compensation not received.) 

(1919) AIR 1919 Mad 773 (775) : 48 Ind Gas 810, Gopalasioami NaiJc v. 
Najnmalwar Naik. (Do.) 

(1915) AIR 1915 Mad 889 (891) : 38 Mad 275 : 21 Ind Gas 65, Vairavan 
Chetty V. Avicha Chettiar. (Do.) 

(1914) AIR 1914 Mad 4 (5) : 22 Ind Gas 60, Balakrishnudu v. Narayana- 
sivaniy Chetti. (Do.) 

(1930) air' 1930 Oudh 395 (397) : 126 Ind Gas 682 : 6 Luck 80, Chatter 
Gun V. Shahazady . (Article 115.) 

(1934) AIR 1934 Pat 7 (8) : 12 Pat 792 : 148 Ind Gas 375, Gopal Saran 
Narain Singh v. Chhakauri Lall. (Article 115 — Suit for compensa- 
tion for breach of term in a compromise.) 

(1937) AIR 1937 Pat 360 (362) : 16 Pat 302 : 169 Ind Gas 364, Chaihassa 
Municipality v. Gobind Sao. (.\rticle 115 — Suit by Municipality on a 
contract to recover tolls in a market.) 

(1926) AIR 1926 Mad 681 (683) : 95 Ind Gas 33, Gopala Chetty v. Narayan- 
swamy Chetty. (Article 123.) 

(1901) 25 Mad 361 (364) : 12 Mad L Jour 183, Bajamannar v. Venkata- 
krishnayya. (Do.) 

(1929) AIR 1929 Lah 753 (758) : 11 Lah 325 : 122 Ind Gas 467, Harry 
Percival Bobson v. Administrator -Generaly Pmijah. (Do. — Suit by 
administrator of intestate persons against an executor de son tort.) 

(1891) 13 All 368 (371) : 1891 All W N 130, Chand Mai v. Angan Lai. 
(Article 124 or Article 144.) 

(1931) AIR 1931 Mad 505 (511) : 133 Ind Gas 193, Muthtikuniaraswami 
Pillai v. S'ubbaraya Pillai. (Article 124.) 

(1937) AIR 1937 Nag 84 (85) : 168 Ind Gas 351 : I L R 1937 Nag 151, 
Motirayn Danaji v. Shenu. (Do. — Suit for declaration of maharki 
vatan.) 

(1937) AIR 1937 Oudh 373 (377) : 168 Ind Gas 693, Chatidrika Bakhsh 
Singh v. Bhola Singh. (Do. — Suit for possession of office of shebait.) 

(1905) 27 All 513 (516) : 1905 All W N 69 : 2 All L Jour 304, Jadu Nath 
Prasad v. Girdhar Das. (Article 124 or Article 144.) 

(1915) AIR 1915 Lah 169 (160) : 29 Ind Gas 789, Hira v. ML Ghaihu. 
(Article 125.) 

(1922) A I R 1922 Lah 98 (100) : 2 Lah 5 ; 58 Ind Gas 333, ML Amir Begum 
V. Hussain Bibi. (Do.) 

(1910) 8 Ind Gas 930 (933) : 4 Sind L R 161, Metharam v. Betoachand. 
(Article 127.) 
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(1934) A I B 1934 P C 108 (112) : 148 Ind Cas 796 : 58 Bom 306 : 61 Ind 
App 190 (P G), Secretary of State v, Parashram Madhav Eao. 
(Article 131.) 

(1915) A I R 1915 All 67 (67) : 28 Ind Cas 600, Mohammad Husain v, 
Mohammadi Bibi. (Do.) 

(1937) AIR 1937 Mad 303 (307) : 173 Ind Cas 307, Chakrapani Eao v. 
Venkatadri Appa Eao. (Do — Suit for declaration of right to impose 
full assessment on land without consequential relief.) 

(1929) 109 Ind Gas 85 (86) (Nag), Nazar Ali v. Akaji. (Do — The right to 
receive lawajarna or deshinukhi allowance recoverable from a jagirdar 
in Berar is a periodically recurring right with a recurring cause of 
action and a suit for recovery of such an allowance is governed by 
Article 131 and not by Article 120.) 

(1894) 3 Oudh Gas 351 (357), Sheikh Chedi v. Deputy Cojyiniissioner, Bah- 
raith. (Article 131 applies ; even if Article 120 applied, suit was held 
within time.) 

(1916) AIR 1916 Pat 120 (121) : 39 Ind Cas 85 : 2 Pat L .Tour 124, Brij 
Behari Singh v. Sheo Sankar Jha. (Article 131.) 

(1924) AIR 1924 Pat 193 (195, 196) : 72 Ind Cas 781, Sheo Pratah Dubey v. 
Sheogulam Lai. (Article 131.) 

(1931) AIR 1931 Cal 493 (495) : 134 Ind Cas 75, Rajeshwar Prasad v. 
Eajani Nath. (Article 132.) 

(1904) 31 Cal 745 (751), Upendra Chandra Singh v. Mohiri Lai Marwari. 
(Do.) 

(1906) 3 Cal L Jour 52 (57, 58), Matara Gupta v. Urna Charan Sen. (Do.) 

(1906) 33 Cal 92 (98) : 9 Cal W N 989, Berhairi Deo v. Tara Chand. (Do.) 

(1909) 2 Ind Cas 111 (111) (Cal), Nilmani Sinha v. TIardan Das. (Do.) 

(1913) 19 Ind Cas 878 (881) (Cal), Sheo Narain Boy v. Mokshoda Das Mitra. 
(Do. — Suit against a Hindu sou on a mortgage executed by his 
deceased father when the mortgage is binding on the defendant.) 

(1934) AIR 1934 Mad 1 (7) : 149 Ind Cas 379 : 57 Mad 218, Rama Eaya^ 
nimgar v. V eyikatalingam Nayanirn Bahadur. (Article 132.) 

(1913) 21 Ind Cas 961 (964) : 41 Cal*654 : 41 Ind App 45 (P C), Barhamdeo 
Prasad v. Tara Chand. (Articjlo 13^.) 

(1897) 1897 Pun Re No 33 page 157,- Mt. Fazal Nishan v. Muhammad ji. 
(Do.) 

(1922) AIR 1922 Nag 23 (24) : 18 Nag L R 111 : 65 Ind Cas 697, Soam Lai 
v. Dhanwa Jhahhoolal. (Do — Suit to enforce the hypothecation of 
property to secure the payment of grain.) 

(1924) AIR 1^4 Oudh 19 (27) : 73 Ind Cas 428, Galstaun v. Abid Husain. 
(Article 132.) 

(1903) 7 Oudh Cas 108 (111), Raja Muhammad Mumtaz Ali Khan v. Wazir 
Khan. (Do — Having regard to the circumstances of the present case, it 
was held that this suit might properly be regarded as one for money 
charged upon immovable property and tliat therefore it was governed 
by Article 132 and not by Article 120 or by Article 65.) 

(1938) a’i R 1938 Pat 16 (16) : 173 Ind Cas 64, Ramzan Ali v. Lai Singh. 
(Article 132.) 

(1919) AIR 1919 Lah 12 (13) : 1 Lah 66 : 51 Ind Cas 755, Shadi v. Abdur 
Ilahman. (Article 134.) 

(1931) AIR 1931 All 225 (227) ; 124 Ind Cas 19, Mt. Basanti Bibi v. Babu- 
lal Poddar. (Article 141.) 

(1915) A I R 1915 Cal 727 (728) : 26 Ind Cas 368, Asiat Ullah v. SadaUullah. ’ 
(Article 142.) 

(1912) 14 Ind Cas 92 (93) (Cal), Maindi Sardar v. Akoor Chandra Ghosh. 
(Do. — A suit for possession of immovable property after establishment 
of title, when an adverse order under Section 332, Civil Procedure 
Code, has been made against plaintiff, is governed by Article 142 and 
not Article 120.) 

(1911) 12 Ind Cas 305 (307) (Cal), Lokenath Bidyadhar v. Jahania Bibi. 
(Articles 142, 144.) 

(1912) 16 Ind Cas 020 (621) (Cal), Nasir Ali v. Adeludde Shana, (Articl© 142 
or Article 144.) 
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Article 120 
Note 2 


(1910) 6 Ind Gas 841 (842) (All), Muktabal Singh v. Haran Singh. (Article 
144 — Gift by one member of joint Hindu family without consent of 
others — Suit by other members for declaration that they are owners 
in possession of entire family property — Gift need not i)e sot aside — 
Suit is governed by Article 144 and not by Article 91 or Article 120.) 
(1918) AIR 1918 Mad 464 (468) : 41 Mad 124 : 42 Ind Gas 366, Chidam- 
haranatha Thamhiran v. Nallasiva Mxidaliar. (Article 144.) 

(1915) AIR 1915 Mad 539 (539) : 25 Ind Gas 692, V enkatarainam v. Fen- 
kataramiah. (Do.) 

(1921) AIR 1921 Gal 405 (406) : 69 Ind Gas 910, Ilarish Chandra Shaha y, 
Prannath Chakravarthi. (Do — Suit for declaration of right of public 
highway and for removal of obstruction.) 

(1906) 33 Gal 881 (884, 889) ; 4 Gal L Jour 162, Bhajahari Saha v. Behary 
Lai. (Article 144.) 

(1910) 6 Ind Gas 942 (943) : 1910 Pun Re No. 3 (Rev), Ear Lai v. Gohri, 
(Article 144 — Suit for dispossession of the vendee of occupancy rights 
under Section 6 of the Punjab Tenancy Act, when the sale is made 
without the landlord’s written consent.) 

(1894) 1894 Pun Re No. 56 page 181, Bhai Asa Bam v. Attar Singh. 
(Article 144.) 

(1932) AIR 1932 Lah 47 (48) : 134 Ind Gas 119, Abdul Rahman v. 
Mt, Chhajji, (Article 144.) 

(1936) AIR 1936 Oudh 168 (169) : 160 Ind Gas 920, Udai Bhan Singh v. 
Sheoambar Sakai. (Article 144 — Mortgage with possession — Mort- 
gagee’s claim for equity of redemption is governed by Article 144 and 
not by Article 120.) 

(1983) A I R 1933 Bom 26 (29, 32) : 141 Ind Gas 103, Narayan Balwant v. 

Dattaraya Ramchandra. (Article 144.) 

(1937) AIR 1937 Oudh 146 (148) ; 162 Ind Gas 225 : 12 Luck 161, Tidshi 
Ram V. Mt. Muna Kuar. (Article 144.) 

(1894) 8 G.P. L.R. 49 (52), Thakur Beharilalji v. Ramcharan. (Article 144.) 
(1910) 6 Ind Gas 579 (580) : 34 Mad 74.,Sycd Noonsheen Saib v. Syed Ibrahdn 
Saib. (Article 144.) 

(1907) 6 Cal L Jour 635 (637), Lala Govind Prasad v. Chairmayi of Patna 
Municipality. (Article 145.) 

(1930) AIR 1930 Lah 913 (914) : 129 Ind Gas 199, Gurbaksh Singh v. 
Kharaiti Ram. (Do.) 

(1922) AIR 1922 Gal 189 (189, 190) : 64 Ind Gas 76, Prasanyia Kumar 
Mandal v. Nilambar Mandal. (Article 148.) 

3. (1894) 21 Cal 157 (163) : 20 Ind App 155 : R cfe J’s No. 133 : 6 Sar 374 : 17 

Ind Jur 484 (P G). 

4. (1919) AIR 1919 Mad 972 (983) : 40 Mad 1040 : 43 Ind Gas 31 (F B). (Per 

Seshagiri Aiyar^ J.) 

[See also (1918) AIR 1918 Mad 548 (551) : 41 Ind Gas 581, Dorai- 
samy v. Vaithylinga.'] 


In Mohamad Riasat Ali v. Hasin Banu,^ their Lordships of the 
Privy Council observed : “Article 120 provides the period of limita- 
tion of six years for a suit for which no period of limitation is 
provided elsewhere in the schedule. Their Lordships think this 
Article should be applied, unless it is clear that the suit is within 
some other Article.*’ The function of a residuary Article such as 
this is to provide for cases which could not be covered by the exact 
words used in both the first and the third columns of the speciho 
Articles. In Seeti Kutti v. Patumma^^ Mr. Justice Sheshagiri Aiyar 
observed as follows ; 

“The function of the residuary Article is to provide for cases 
which could not be covered by the exact words used in both 
the columns of an Article. After all, no Legislature and the 
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ingenuity of no draftsman can provide in terms against all 
possible contingencies, and that is the reason why residuary 
Articles are inserted in the Limitation Act." 

3. Starting point. — Time, under this Article, runs from the 
date when the “right to sue" accrues. The words “right to sue” 
mean a right to seek relief, that is, a right to prosecute by law, to 
obtain relief by means of legal procedure;^ in other words, a right to 
sue accrues when a cause of action arises.^ In order that there may 
accrue a right to sue, there must, first, have come into existence the 
substantive right asserted in the suit, and secondly, such right must 
have been infringed or threatened to be infringed. The right and its 
infringement or threat of infringement constitute the cause of action 
and give rise to a right to sue. In Mt. Bolo v. Mt. Koklan,^ their 
Lordships of the Privy Council observed that “there can bo no ‘right 
to sue’ until there is an accrual of the right asserted in the suit and 
its infringement, or at least clear and unequivocal threat to infringe 
that right by the defendant against whom the suit is instituted.” 
See also the undermentioned cases. 

The question as to when a right to sue arises must depend 
largely upon the circumstances of the particular case.^ And the 

Note 3 

1. (1914) AIR 1914 Mad 708 (709) : 38 Mad 1064 : 24 lud Cas 369, Veyikata^ 

chala lieddiar v. Collector of Tricliinoyohf . 

2. (1935) AIR 1935 Bom 213 (215) : 156 lud Cas 531, Percy F, Fisher v, 

Ar deshir II or mas ji, 

(1902) 26 Bom 597 (599, 600) ; 4 Bom L R 325, Goyal v. Bamchaytdra. 

(1922) AIR 1922 Oudh 109 (111) : 65 lud Cas 452, Md. Haynidullah Khan 
V. Mt. Fakhrijahayi Beg am, 

(1930) AIR 1930 Mad 173 (173) : 120 Ind Cas 880, Basavayya v. Bapayma 
llao. 

3. (1930) AIR 1930 P C 270 (272) : 11 Lah 657 : 57 lud App 325 : 127 Ind Cas 

737 (P C). 

4. (1931) AIR 1931 P C 9 (12) : 8 Rang 045 : 58 Ind App 1 : 130 Ind Cas 609 

(P C), Ayinamalai Chettiar v. Muthukaruppan Chettyar. 

(1931) AIR 1931 Bom 500 (502) : 134 Ind Cas 1221, Sadashivappa Gayig- 
appa V. Sayigappa Chayivirappa. 

(1930) AIR 1936 Pat 323 (332): 15 Pat 151 : 163 Ind Gas 940, Kayihya Ball 
Missir v. Mt. Hira Bibi. 

(1932) AIR 1932 Mad 589 (591) : 137 Ind Cas 707, Kayidasamy Pillai r, 
M'lmisayyii Mudaliar . 

5. (1916) AIR 1916 Cal 751 (754) : 31 Ind Cas 242, Brojendra Kishore Roy v. 

Bharat Chayidra Boy, 

(1922) AIR 1922 Cal 8 (10) : 65 Ind Cas 8, Joynaram Sen Ukil v. Brikanta 
Boy. 

(1931) AIR 1931 Lab 238 (239) : 12 Lah 13 : 131 Ind Cas 298, Tul&i Bam 
V. Badhawa. (It depends upon particular class of case to which Article 
120 is sought to 1)6 applied.) 

(1933) AIR 1933 Lah 270 (270) : 143 Ind Cas 725, Mohaynynad Umar v. 
Mohammad Ibrahim. (Starting point depends on facts and relief 
sought in each case.) 

(1935) A I R 1935 Bom 213 (215) : 156 Ind Cas 5S1, Percy F. Fisher y. 
Ardeshir Hormasji. (The interpretation of the words “right to sue , 
as laid down by the Privy Council must depend upon the parfcicinar 
class of case to which the Article is sought to be applied. In order that 
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words ‘right to sue’ must mean the right to bring the particular suit 
with reference to which the plea of limitation is raised.® 

Where the right asserted in the suit itself comes into existence 
within six years of the date of the suit, it is obvious that its 
infringement, if any, must bo within six years, and consequently 
no question of limitation will arise.^ No question of limitation 
also arises where the wrong giving rise to a cause of action is a 
continuing one (see Notes to Section 23). 

Generally speaking, a hioivledge of the facts giving rise to the 
cause of action is not necessary to start time running. But if the 
nature of the right imports, as a necessary condition, knowledge of 
certain facts, then the right to sue cannot be said to arise until the 
plaintiff has the necessary knowledge.^ 

The expression “right to sue accrues” does not always mean ‘the 
right to sue first accrues.’ In suits such as for x)artition, administra- 
tion and the like, which do not necessarily arise out of any wrong, 
the right to sue accrues day by day so long as the right to the 
property exists. The case may he different where the suit is based 
on a wrong. ^ 

there may be an infringement or threatened infringement of the 
plaintiff’s right, there need not necessarily be a demand and refusal in 
every case.) 

(1933) AIR 1933 Bom 276 (279, 280) : 145 Ind Gas 190, Sharadha Peeth 
Math V. Ra jar a jeshwar ashram. (In the case of a suit for declaration 
of title to the property which is in custodia legis^ the Article applicable 
is Article 120. Plaintiff sued for a declaration that he was entitled on 
behalf of a math to obtain and retain the possession of the property 
which was in custodia legis^und held by the administrator, and for an 
injunction restraining the defendants from recovering possession and 
from asserting their claim : Held that the plaintiff having claimed in 
his own right, time commenced to run from his installation to the 
office.) 

(1895) 19 Bom 43 (45), Bhikaji Baji v. Pandu, 

(1896) 20 Bom 511 (516), Cowasji N. Pochkanawalla v, II. D. Setna. 

6. (1931) AIR 1931 P C 89 (94) : 58 Ind App 125 : 131 Ind Gas 753 : 58 Cal 

1187 (P C), Gobinda Narayan Smgh v, Sha^n Lai Si7igh. 

(1921) AIR 1921 Pat 166 (171) 61 Ind Gas 807 : 6 Pat L Jour 273, Shaikh 

Abdul llahim\. Mt. Barira, (A right to sue accrues whenever a person 
becomes clothed with a legal character entitling him to a relief which 
a Court of law is competent to grant.) 

(1922) AIR 1922 Bom 438 (440): 75 Ind Gas 617, Vithal Dhondji v. Suryaji 
Eamchandra. (Devasthan lands given to defendants under a sanad 
for the services which they rendered to the temple — Defendants alie- 
nating these lands — Suit by the manager of Devasthan for a declara- 
tion that property was Devasthan property and for possession of 
the lands — Held^ the cause of action arose within the meaning of 
Article 120 only when the defendant attempted to alienate the lands 
and not by the mere grant of the sanad. But the Article did not 
apply in the case as plaintiff claimed possession.) 

7. (1914) AIR 1914 Cal 29 (32) : 20 Ind Gas 910, Bar hamdat Missir v. Krishna 

Sahay. (Rent-free lands held by Revenue Court to be liaV)le for rent — 
Suit for assessment of fair rent within six years thereof not barred 
— Cause of action must have arisen only after decree of Revenue 
Court.) 

8. (1916) AIR 1916 Mad 743 (744) : 38 Mad 67 : 17 Ind Cas 337. Maniabi v. 

Kemhifappi Haji. 

9. (1917) A I R 1917 Mad 244 (246) : 32 Ind Cas 83. Saynakki Abdul Rahiinan 

Taragan v. Pathumal Bivi. 


Article 120 
Notes 
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Article 120 
Note I 


4. Suit relating to trust and management of trust property. 

— This Article will api)ly to a suit relating to trust property only 
where Section 10 ante does not apply nor any other specific Article 
in the Schedule. This Article has been held to apply in the following 
classes of cases : — 

Suit for damages, 

A suit for damages for breach of trust in the management of the 
trust ju'operty wull be governed by this Article, time running from 
the date of the breach and not from the date of the loss consequent 
on the breach.^ 

A suit against a trustee or ex- trustee to make good the loss 
sustained by the trust by reason of his omission to collect moneys 
due to the trust would be governed by this Article ; if a sole trustee 
of a public trust commits a breach of trust, the loss cannot be made 
good, without voluntary action on the trustee’s part, until there is a 
new trustee. The right to sue in such a case would arise only when 
a new trustee is appointed. If there are other trustees who are 
themselves not liable, time will start running immediately the loss 
is occasioned, because they will have in themselves the right to sue 
their co-trustees for the loss occasioned by them. If the co-trustees 
have also made themselves liable for the breach of trust, the position 
would be the same as in the case of a defaulting sole trustee. In the 
case of a private trust, the cestui que trust would ordinarily have 
the right to sue from the date of the breach of the trust. It will, 
therefore, depend on the circumstances when time will begin to run.^^ 

Suit to enforce trust. 

It was held in the undermentioned caso,*^ following the decision 
in Uitam Chandra Data v. Baj Krishna Dalai that a suit to 
enforce a trust would be governed by this Article. In Ghhatra 
Kumari Devi v. Mohan Bikrajn Shahf it was held by their Lord- 
ships of the Privy Council that a suit by a beneficiary under a trust 
to enforce the trust by compelling the trustee to convey the trust 
properties to him would be governed by this Article. 

Suit to enforce right to manage trust property. 

In Balvantrao v. Puranmatf* the plaintiff sued to enforce his 
own personal right to manage an endowment dedicated to religious 
purposes. Tiiere was no question whether or not the property was 

Note 4 

1. (1936) AIR 1936 Bom 30 (34) : 160 Ind Gas 612, Shirinhai Dinshaw v. 

Navriji Festonji. 

la (1938) AIR 1938 Mad 353 (356) : 174 Ind Cas 459 (FB), Subbiah Thevar v. 
Samiappa Mudaliar. 

2. (1927) AIR 1927 Mad 1135 (1136) : 101 Ind Cas 89, ChinnakannuPadayachi 

V. Faramasiva Mudaliar. 

3. (1920) AIR 1920 Cal 363 (366) ; 47 Cal 377 : 55 Ind Cas 157 (FB). 

4. (1931) AIR 1981 P C 196 (202) : 10 Pat 851 : 68 Ind App 279 ; 138 Ind Oas 

705 (P C). 

6. (1884) 6 All 1 (10) : 10 Ind App 90 : 13 Cal L R 89 : 4 Bar 436 : 7 Ind Jur 
329 (PC). 



SUIT FOB WHICH NO PERIOD IS PROVIDED ELSEWHERE 1641 


being applied to such purposes by the manager in possession. The 
Privy Council observed as follows : 

“The plaintiff is suing only for his own x^^rsonal right to 
manage or in some way to control the management of the 
endowment. The consequence is that the case does not fall 
within Section 10 of the Limitation Act. If it does not, then 
it must be within one of the Articles of the Schedule. Their 
Lordships do not see any reason to differ from the High Court 
in thinking that it may fall within Article 123 or Article 145 
(of the Act of 1871), but they desire to exjiress no ox)inion 
upon that point, and there is some difficulty in ascertaining the 
exact nature of the suit, owing to the obscurity with which the 
plaintiff’s title is stated in the plaint. But if it does not fall 
within either of those Articles, then the case is caught by the 
general Article 118 (now Article 120), which provides for every 
case that is not previously provided for in the Act.” 

Where the members of devasthanam committee ax^x^ointed under 
Act 20 of 1863 sued for a declaration that the suit temple was subject 
to the control of the committee and for an injunction directing the 
defendant to x^roduce for their inspection all the temple x)iDX’)ertie3 
and accounts, it was held that the suit was governed by this Article 
and not by Article 131 or Article 144.® See also the undermentioned 
case.®®* 

Suit for accounts. 

Under the Act of 1877 there was a conflict of oiflnion as to 
whether a suit for accounts against an express trustee fell within 
Section 10 of that Act.*^ It was held in some cases that this Article 
ax)plied to such suits. Under the xn'esont Act such a suit is expressly 
included in Section 10 and will not be barred.® 

A suit for accounts against a xierson not holding under an express 
trust but who renders himself liable in equity to account for a 
particular fund, would be governed by this Article.^® The cause of 

G, (1917) AIR 1917 Mad 407 (407) : 35 Ind Gas 646, Siddalinga Stvamulu v. 
llaniachandra Charlu . 

()a (1918) A I R 1918 Lah 326 (328) : 1918 Piiu Re No. 11 : 41 lud Gas 636, 
Bahag Mai v. Bhagioan Das. (Suit for declaration of plaintiS’s right 
to manage Dharmasala.)' 

7. See Note 23 to Section 10, ante. 

8. (1920) AIR 1920 Gal 558 (560) : 57 Ind Gas 805, Dhayipat Singh v. Mohesh 

Nath Teivari. 

(1880) 6 Cal 910 (914) : 6 Cal L R 195, Saroda Fershad Chattopadhya v, 
Brojo Nath Bhuttacharjee. 

9. See Note 23 to Section 10, ante, 

10. (1931) AIR 1931 P C 9 (12) : 8 Rang 645 : 68 Ind App 1 : 130 Ind Gas 
609 (PC), Annamalai Cheitiar v. MuthuJcaruppan Chettiar. 

(1925) AIR 1925 Bom 148 (160): 88 Ind Gas 975, Qirjahai v. Narayan Rao. 
(Trustee under Section 94 of Trusts Act — Liability to account — 
Suit for accounts against such trustee — Article 120 applies and not 
Article 62.) 

(1886) 10 Bom 242 (246, 248), Shapurji Nawroji Fockaji v, Bhikaiji. 


Article 126 
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Article 120 
Note 4 


action for such a suit would arise when an account is demanded and 
refused. 

Suit by or against an executor or administrator, 

A suit by an executor for recovery of monies due to him from the 
estate/^ or against an executor for accounts/'^ or against an executor 
or administrator to recover monies misappropriated by him^*' will be 
governed by this Article. In the last case the cause of action will 
arise on the termination of the administration and not on the date 
of the misappropriation.^^ 

Stiit by trustee for monies due to him. 

Where the legal representatives of a deceased shebait brought 
a suit to recover the amounts which the shebait was compelled 
to spend out of his private funds in ju’otecting the debutter estate 
and performing his obligations as shebait, it was held by the Privy 
Council that the period of limitation for the suit was six years from 
the death of the shebait}^ See also the undermentioned cases^^ to 
the same effect. 

Suit impeaching alienation of trust property. 

A suit for declaration that an alienation of trust property is invalid 
is not one for recovery of x)OSsession and would be governed, not by 
Article 134, but by this Articlo.^^ A suit for ejectment against the 


(1985) AIR 1935 Cal 511 (513) : 62 Cal 120 : 157 Ind Cas 936, In Re 
Eliza Martin. (Person dealing with fund as executor — Suit against, 
for accounts.) 

(1885) 7 All 25 (29) : 1884 All W N 219, Muhainmad Habihullah Khan v. 
Safdar Hussain Khan. (Suit for possession of his share of the pro- 
perty and for an account and for the profits.) 

(1924) AIR 1924 All 884 (887) : 47 All 17 : 84 Ind Cas 631, Behari Lai v. 
Shi'vnarain. 

11. (1931) A I R 1931 P C 9 (12) : 8 Rang 645 : 58 Ind App 1 ; 130 Ind Cas 609 

(P C), Annamali Ghettier v. Muthukaruppan Chettier. 

12. (1916) AIR 1916 Mad 720 (723) : 28 Ind Cas 221 : 39 Mad 365, Chidama^ 

bar a Mudaliar v. Krishnasaviy Pillai. 

13. (1909) 1 Ind Cas 289 (302) (Cal), Baroda Prosad Banerji v. Gajendra Nath. 

14. (1910) 5 Ind Cas 832 {833) {Mad), Nagarathna7}itnal v. Na^naswayya Mudali. 

15. (1910) 5 Ind Cas 832 (833) (Mad), N agarathyia^nrnal \ . Naniasivayy a Mudali. 

16. (1910) 5 Ind Cas 404 (405) : 37 Cal 229 : 37 Ind App 27 (P C), Peary Mohan 

V. Norendra Nath. 

17. (1916) AIR 1916 Mad 57 (59, 60) : 38 Mad 260 : 28 Ind Cas 290, Kaliha 

Mavulvija v. Saran Bivi Saila Ammal. (37 Gal 229 (PC), Followed — 
Cause of action will arise when he ceases to be trustee — It is doubtful 
if cause of action will arise when he gives up possession.) 

(1901) 5 Cal W N 273 (277), Baja Peary Mohan Mukerjee v. Narandra 
Krishna Mukerjee. (Do.) 

18. (1914) AIR 1914 Mad 708 (710) : 24 Ind Cas 369 : 38 Mad 1064, Prasanna^ 

Venkatachala v. Collector of Trichinopoly. 

(1923) AIR 1923 Pat 475 (479) : 2 Pat 391 : 74 Ind Cas 403, Muhammad 
Fahimul v. Jagat Ballab Ghosh. (Waqf property — Wrongful alienation 
by mutwalli of such property — Beneficiary iu such property bringing 
a declaratory suit that the alienation is void-— Such a suit is governed 
by Article 120.) 
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mortgagees of properties dedicated to an endowment on the ground 
that such mortgage was invalid is governed by this Article. Such a 
suit is not one for possession. See also the undermentioned case,^^^ 
Suit for recovery of trust property, 

A suit by a trustee against the legal representatives of his co- 
trustee for recovery of trust property consisting of a sum of money 
would be governed by this Article. A suit for the recovery of certain 
Government Promissory Notes conveyed on an invalid trust would 
also be governed by this Article. The cause of action for the latter 
suit would arise on the conveyance and not w^hen the trustee refuses 
to re-convey the property.^^ A suit by a trustee to recover from a 
former trustee a certain sum of money which he had taken from the 
temple funds would be governed by this x\rticle and not by Section 
10 or Article 61.^^ 

See also the undermentioned case.“^ 

5. Suit for pre-emption. — A suit for pre-emi^tion not falling 
within Article 10 ante w^ould be governed by this Article. See 
generally the Notes to Article 10 and the undermentioned cases. ^ 

6. Claim suit. — A claim suit, not governed by Article 11 or 
Article 13, may be governed by this Article.^ A claim by the 

19. (1936) AIR 1936 Lah 784 (785) • 165 Ind Gas 48, Dwarha Das v, Eithi 

Ram, 

(1919) AIR 1919 Lah 12 (12) : 51 Ind Gas 755 : 1 Lah 66, Shadi v. Abdur 
Rahman. 

(1899) 1899 Pun Re No. 8 p. 41, Narain Singh v. Ishar Singh, (Suit by a 
person interested in an endowed property for dispossession of an assign 
of the last manager is not a suit for xx)SBession,) 

(1904) 1904 Pun RoNo. 9 p. 42: 1905 PunLRNo. 45, Asa Ramv. Paros Ram. 
19a (1918) AIR 1918 Cal 740 (741) ; 39 Ind Gas 522, Surja Datta v. Ekadahia 
Koch. (Suit to set aside commutation of rent by manager of Hindu 
temple is governed by this Article.) 

20. (1927) AIR 1927 Bom 424 (424) : 103 Ind Gas 225, Jamnadas Qordan Das 

V. Darnodardas Chunilal, 

21. (1896) 20 Bom 511 (516), Gowsaji N, Pochhhanaioalla v. E. D. Setiia, 

22. (1934) AIR 1934 Mad 542 (543) : 152 Ind Gas 345, Krishna K^idva v. Sri 

Venkatramana Temple. 

23. (1910) 7 Ind Gas 475 (476) : 38 Cal 284, Bali Panda v. Jadzi Mo7iy Santra. 

(Suit to remove idols.) 

Note 5 

1. (1903) 7 Oudh Oas 1 (3), Dalip Singh v. Sheo Nandan. 

(193C) AIR 193C Lali 503 (504) : 1G4 lud Oas 366, Jahan Khan v. Ditla. 
(Where one pre-emptor files a suit against another claiming that he 
has a superior right of x)re-emption and that a decree obtained by 
such other pre-emptor is based on fraud, it is Article 120 that is 
applicable.) 

(1907) 1907 Pun Re No. 30 page 121 : 1908 Pun L R No. 19 : 1907 Pun W 
R No. 145, Bahadur v. Alia. 

(1894) 1894 Pun Re No. 37 page 105, Kamar-ud^din v. Bhaktavar. (Where 
a mortgage contains a covenant that on default of payment within a 
certain time the mortgage should become a sale absolute arid a fore- 
closure decree is obtained thereon, a suit for pre-emi)tion in resj)ect of 
such property would be governed by Article 120.) 

(1885) 1885 Pun Re No. 103 page 235, TJttam Singh v. Faiteh Singh. 

Note 6 

1- (1921) AIR 1921 Mad 163 (167) : 44 Mad 902 : 70 Ind Cas 439 (F B). 
Arunachalam Chetti v. Periasami Servai. 
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Article 120 OfiScial Eoceiver after attachment before judgment of the insolvent’s 
Notes property is not one under Order 21 Kules 60, 61 or 63 of the Civil 

8-8 Procedure Code. A suit by the Official Beceiver to sot aside an order 

against him on such claim is not governed by Article 11 or Article 
13, but is governed by this Article/^ 

7. Suit to set aside sale for arrears of public demand. — 

A suit to set aside a sale for arrears of x>^blic demand would be 
governed by Article 12 where the sale is not void, but would be 
governed by this Article if it is void.^ 

8. Suit questioning official act or order. — Article 14 provides 
for suits to set aside any act or order of an officer of Government in 
his official capacity. It has been seen in the Notes to that Article that 
where it is not necessary for the jilaintiff to set aside an act or order 
as, for example, where the act or order does not affect his rights or 
where it is a nullity, that Article does not apply. Therefore, a suit in 
which the validity of an act or order of an officer of Government 
is questioned would not be governed by Article 14, but would be 
governed by this Article if the case does not fall under any other 
specific Article. Where a private owner of property claims that he is 
entitled to a particular property and the Government through its 
officers assert a claim thereto and the plaintiff sues for a declaration 
of his title to such property, the suit cannot bo considered to be one 
falling under Article 14 by reason of the existence of the assertion 
of title by the officers of the Government. The case would fall within 
this Article.^ Where the plaintiff sued for a declaration that the 
defendants were not permanent tenants of a field and the order of 
the Revenue Officer that the defendants were such tenants was 
incorrect, it was held that the order was one which the plaintiff was 
not bound to set aside, that therefore Article 14 did not apply and 
that the case fell within this Article.^ I) hold occupancy lands on 
the borders of a certain creek. In 1911, alleging that the land 

(1883) 13 Cal L R 139 (141), Brojo Mohun Bhutto v. Badhika Prosunnoo 
Chunder. 

(1932) AIR 1932 Lah 51(3 (518) : 138 Ind Gas 412. Jagiri Lai v. Tara 
Chand. 

(1933) AIR 1933 Lah 449 (450) ; 144 Incl Gas 378, Qasim Ali v. Kalyandas. 

(1934) AIR 1934 Pat 580 (581) : 152 Ind Gas 297, Mt. Bahbal Kumaree 
Jayashivalin v. Mulchand Marwari. 

See also Note 19 to Article 11, ante, 

2. (1922) AIR 1922 Mad 189 (191) : 45 Mad 70 : 69 Ind Gas 326, Official 
Beceiver, South Malabar v. V eeraraghavan Pattar. 

Note 7 

1. (1907) 34 Cal 241 (244) : 5 Cal L Jour 385, Sham Lai Mandal v. Nilmani 
Das. 

(1907) 5 Cal L Jour 686 (686), Sookan Sahu v. Lala Badri Narain, 

(1897) 1 Cal W N 516 (517), Saroda Charan v. Kisia Mohun. 

Note 8 

1. (1927) AIR 1927 Nag 10 (12) ; 22 Nag L R 147 : 98 Ind Gas 22, Secretary 

of State v . Bagmal Kishandayal. 

2. (1927) AIR 1927 Nag 159 (160) : 100 Ind Gas 4, Bala v. Girdhar. 
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in dispute was alluvial, he applied to the Collector under Section 
G3 of the Bombay Land Eevenuo Code, 1874, for grant of the 
occupancy of the land to him. The Collector held that the land 
was not alluvial and disi)osed of the same to another person under 
Section 37 of that Code. D thereupon filed a suit for a declaration 
that the order was null and void. It was held that the plaintiff was 
not bound to set aside the said order, that he could ignore it, and 
that consequently this Article and not Article 14 apjdied to the caso.'^^ 
See also Notes to Article 14, ante, 

9. Suit for compensation for land acquired. — A suit for 
compensation for land acquired by Government whore such 
compensation was not determined^ is not governed by Article 17, 
but is governed by this Articled 

A suit for damages against the Collector for refusing to make an 
award for compensation on acquisition of land is not governed by 
Article 18, but is governed by this Article.^ 

This Article ai)plies also to a suit to recover from the Government 
compensation under the Land Acquisition (Mines) Act, 1885^ and to 
a suit by a mortgagor against the usufructuary mortgagee claiming 
a share of the compensation awarded under the Land Acquisition 
Act.^ 

10. Suit for injunction. — A suit for injunction which is not 
governed by any of the specific Articles, such as Article 32 or 
Article 41, would be governed by tiiis Article.^ 

8. (1931) AIR 1931 Bom 3(39 (370) : 55 Bom 447 : 134 Ind Gas 716, Damodar 
Narayan v. Secretary of State. 

[See also (1891) 10 Bom 455 (465), Sanialdas Bechar Desai v . Secretary 
of State.] 

Note 9 

1. (1907) 34 Cal 470 (487) : 11 Cal W N 356 : 5 Cal L Jour 669, Maharajah Sir 

Ramesivar Singh v. Secretary of State. 

2. (1904) 27 Mad 535 (538) : 14 Mad L Jour 173, Mantharavadi Venkayya v. 

Secretary of State. 

3. (1936) AIR 1936 Pat 513 (518) : 164 Ind Gas 860 : 15 Pat 510, Secretary of 

State V. Lodna Colliery Co. Ltd, 

4. (1919) AIR 1919 Oiidh 26 (26) : 22 Oudh Gas 342 : 54 Ind Gas 535, Ladli 

Prasad v. Nizamuddin Khan. (Suit by mortgagor against mortgagee 
claiming share of compensation awarded under Land Acquisition Act 
is governed by Article 120 and not by Article 62.) 

Note 10 

1. (1890) 13 Mad 445 (446), Kanakasahai v. Muttu. 

(1923) AIR 1923 All 452 (453) : 76 Ind Gas 585, Mt. Kokla Kimwar v. 
Kalianmal. (Whore a person put up beams against the wall of another 
more than six years before suit, a suit for removal of the beams is 
barred.) 

(1904) 26 All 391 (393) ; 1904 All W N 69, Waziran v. Bahulal. (Suit to 
restrain the lessee from interfering with the lessor’s right under a 
covenant in the lease to enter upon the land demised, and to cut and 
take away certain trees.) 

(1921) AIR 1921 Lah 242 (243) ; 60 Ind Gas 20, Lai Singh v. Hira Singh. 
(Suit for a perpetual injunction directing the defendant to remove cer- 
tain thatched sheds and to restore the court3^ard in front of the plain- 
tiff’s house to its original condition would be governed by this Article.) 


Article 120 
Notes 
8—10 



Article 120 
Note 10 
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Illustrative cases. 

1. Where a co-proprietor of land diverts the land to a purpose 
other than one for which it is set apart and such diversion 
amounts to ouster of the plaintiff, a suit by the latter for an 
injunction restraining the defendant from so diverting the land 
would be governed, not by Article 32, but by this Article.^ 

2. A suit for an injunction directing defendants to remove certain 
constructions erected by the latter on common land,^ or a suit 
for removal of an encroachment on reserved land,^ or a suit by 
a ;;amindar for removal of a structure put up by a mortgagee of 
occupancy holding without the zamindar's consent,^ or a suit 
by a zamindar for removal of trees planted on waste land by 
a person having no such right, ^ or a suit to remove buildings 
erected on a graveyard,^ will be governed by this Article. 

3. A suit for the removal of encroachment on piablic way and for 
ousting the defendant from the portion so encroached upon 
would be governed by this Article.^ As to whether the cause of 
action for such a suit is a continuing wrong within the meaning 
of Section 23, see Note 13 to Section 23. 

4. A suit for injunction directing the defendant to close certain 
windows which had been opened by him in a party -wall 
belonging to the plaintiff and the defendant, is one governed 


(1895) 1895 Bom P J 257, Vishnu Laxnian v. Govind Mahadev. 

(1919) AIR 1919 Oudh 393 (393) : 52 Ind Gas 858, Badal v. Nageshwar 
Bakhsh Singh, (A suit by the landlord for the removal of trees wrong- 
fully planted by a person is governed by Article 120 — The suit must be 
confined to trees x^lantcd within six years immediately preceding its 
institution.) 

(1914) A I R 1914 All 581 (532) : 25 Ind Gas 185, Sheo Prasad v. Mangar 
Manhar. (Where defendants opened a door in their wall and used 
that for trespassing on plaintiff’s land, it was held that each act of 
entry constituted a fresh cause of action.) 

2. (1933) A I R 1933 Lah 705 (709) : 14 Lah 2G7 : 145 Ind Gas 553 (F B), Mas^ 

tan Singh v. Santa Singh. 

3. (1934) AIR 1934 Lah 701 (703) : 156 Ind Gas 358, Qarum v. Deiva Singh. 
(1925) AIR 1925 Lah 455 (455) : 88 Ind Gas 176, Chandu v. Gajju. (It is 

for the plaintiff to prove that the encroachment was made within six 
years before suit and a mere surmise by the Gourt that the encroach- 
ment was “recent” is insufficient for holding that it took place within 
six years.) 

4. (1912) 13 Ind Gas 661 (662) (Lah), Ganda Singh v. Nathu Ham, 

5. (1911) 12 Ind Gas 108 (108) (All). Lach Bam v. Jangi Eai. (If Article 32 does 

not apply then Article 120 would apply.) 

(1924) AIR 1924 All 814 (814) : 78 Ind Gas 849, Piyari hall v. Bed Bam. 

6. (1888) 10 All 634 (635) ; 1888 All W N 257, Mushraf Ali v. Iftikhar 

sain. 

7. (1938) AIR 1938 Lah 254 (255), Mohammad Din v. Mohammad Din, 

8. (1912) 15 Ind Gas 285 (286) : 1912 Pun Re No. 124, Achar Singh v,Badhawa. 
(1928) AIR 1928 Lah 792 (792) ; 110 Ind Gas 517, Gurdit Singh v. Hari 

Singh, 

(1928) AIR 1928 Lah 794 (795) : 112 Ind Gas 381, Mian Pirthi v.Hansraj. 
[See also (1937) AIR 1937 Lah 94 (94) ; 171 Ind Gas 509, Meh^r 
Chand v. Sain Gaman.] 
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by this Article and time will run from the opening of such 
windows/^ 

5. A suit to restrain defendant from infringing a trade mark will 
be governed by this Article and the cause of action would arise 
on each infringement of the trade mark until the trade mark 
has become publici jwis}^ 

6. A suit for an injunction restraining defendant from discharging 
rain water on to the roof of the plaintiff’s shop through a 
parnala is governed by this Article. The right to sue would 
arise on each occasion when the defendant discharges water 
through the parnala on to the plaintiff’s shop and the plaintiff’ 
is entitled to rely u].)on the last occasion wdien this was done as 
the starting point of limitation. 

7. The defendant who was a tenant of a house built his own house 
on the adjoining land and constructed a staircase suj^ported by a 
]ullar driven into the land belonging to the house of which he 
was the tenant. In 1905 the jdaintiff took a x^ermanent lease 
of the latter house and in 1912 he asked the defendant to 
[)ull down the staircase. The latter refused and the plaintiff 
then brought a suit for a mandatory injunction directing the 
defendant to remove the staircase. It was held that this Article 
would ai^ply. It was not definitely stated as to when exactly 
the cause of action for the suit arose, but their Lordshi})s seem 
inclined to the view that it arose when the defendant’s tenancy 
terminated.^^ 

11. Suit for declaration of right as to property attached 
under the Criminal Procedure Code. — Where property is 
attached under the Criminal Procedure Code, a suit by a party 
affected by the attachment to establish his right to the property 
is governed by this Article.^ 


9. (1925) AIR 1925 Bom 373 (374) : 49 Bom 58G : 87 Irid Gas 977, Imarahhai 
Kainruddin v. Rahimbhai Usman Bhai. 

10. (1903) 2 Low Bur Rul 113 (114), Aga MaJwiood v, Edward Peltzer. (Article 

40 or Article 30 does not apf)Iy.) 

11. (1920) AIR 1920 Lah 195 (190) : 50 Ind Gas 1003, Nur Muhammad v. 

Gaiirishankar. 

(1929) AIR 1929 Lah 88 (89) : 109 Ind Gas 038, Earn Ram v. Kaliana 
Ram. (Suit for injunction for removal of a parnala is governed for 
purposes of limitation by Article 120, but the cause of action is con- 
tinuing and arises from day to day.) 

12. (1918) AIR 1918 Bom 178 (179, 180) : 42 Bom 333 : 45 Ind Gas 592, Eari 

Rani V. Skivbakas. 

Note 11 

1. (1903) 20 Mad 4.10 (416), Raja of Venkatagiri v. Isakapalli Siibbiah, 

(1933) AIR 1933 Pat 224 (233) ; 12 Pat 261 : 149 Ind Gas 501, Jurawan v. 

Raynsarekh Singh. (Order passed under Section 146.) 

(1925) AIR 1925 Nag 236 (236) : 20 Nag L R 195 : 85 Ind Gas 631, 
Yeknath v. Bahia. 

(1936) AIR 1936 Oudh 387 (395) : 164 Ind Gas 118 : 12 Luck 371, Partab 
Bahadur Singh v. Jagatjit Singh. 


Article 120 
Notes 
10—11 



Article 120 
Netee 
11—12 
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As to whether the order of attachment is a continuing wrong 
so as to start limitation running every moment of the time during 
which the attachment continues, see Notes 2, 4 and 17 to Section 
23, ante, 

12. Suit for possession of moveable property. — A suit for 
possession of moveable property will, when it is not governed by 
any other specific Article, fall under this Article. Thus, a suit for a 
declaration that the plaintiff is entitled to an eight anna share in 
certain moveable property and for recovery of possession thereof 
from the defendant who wrongfully withholds the sarae,^ or a suit 
for a share of money inherited from a x)articular person,^ or a suit by 
one of the heirs of a deceased Muhammadan to recover his share of 
the inheritance from his co-heirs,^ or a suit for partition of cash and 
moveables,'* is governed by this Article. See also the undermentioned 


Note 12 

1. (1933) AIR 1933 Cal 253 (257) : 143 Ind Cas 402, Swarnainoyee Dasi v. 

Prohodh Chandra. 

(1917) AIR 1917 Lab 181 (182) : 40 Ind Cas 374 : 1917 Pun Re No. 92, 
Mahomed Hamid Ullah Khan v. Mnhammad Majid Khan. (Articlo 
62 or Article 49 does not govern suit for share of the cash forming part 
the estate to be divided between co> heirs.) 

2. (1917) AIR 1917 Mad 244 (24G) : 32 lud Cas 83, Ahdul Eahiman v. Pathiun- 

mal Bivi. 

3. (1916) AIR 1916 Mad 1207 (1210) : 29 lud Cas 275, Marian Beeviammal v. 

Kadir Mira Sahib Taragan. 

(1903) 7 Cal W N 155 (157), Poyran Bibi v. Lakhu Khan Bepari. 

(1893) 21 Cal 157 (163) : 20 Ind App 155 : 6 Sar 374 : 17 Ind Jur 484 : R & J 
133 (P C), Mahomed Riasat Ali v. Mt, Hasin Bayiu. 

(1910) 0 lud Cas 50 (51) : 34 Mad 511 (P B), Khadersa Hajee Bapu v. 
Puthen Veethil Ayissa Umviali. (Suit for recovery of share of wife’s 
property.) 

(1897) 19 All 169 (170) : 1897 All W N 34, XJinardaraz Ali Khan v. Wilayat 
Ali Khan. (Article 123 does not ax^ply.) 

4. (1922) AIR 1922 All 525 (525) : 64 Ind Cas 974 : 44 All 244, Bashirymnissa 

Bibi V. Ahdur Rahman. 

(1920) AIR 1920 Sind 92 (93) : 14 Sind L R 137 : 63 Ind Cas 685, Bamdas 
V. Ajhudia Das. (Suit by a person claiming as heir of a deceased 
, person for a share of his property is governed by Article 120 and not 

by Articles 49 and 123.) 

6. (1914) AIR 1914 Lah 161 (IGl) : 21 Ind Cas 919 : 1914 Pun Re No. 34, Joti 
Pa, r shad v. Sayit Lai. (Suit for recovery of share of moveables on 
death of widow of brother.) 

(1918) A I R 1918 Pat 548 (551) : 46 Ind Cas 627, Eadha Kishan v. Nau- 
ratan Lai. (Mortgaged property sold in execution of decree — Suit to 
re('over sale proceeds of the property — Suit is one to recover moveable 
property — Articles 132 and 144 do not apply.) 

(1908) 10 Bom L R 210 (229, 230), Ganpatrao v. Vaynayirao. (Where immov- 
able i)rox)erty is converted into money, the money becomes moveable 
property.) 

(1915) AIR 1915 Mad 539 (539) : 25 Ind Cas 692, Venkataratyuxm v. Ten- 
kataramiah. 

(1922) AIR 1922 Cal 321 (328) : 49 Cal 45 : 64 Ind Cas 980, Pramatha Natk 
Bose V. Bhuban Mohan Bose. 

[See (1928) A I R 1928 Cal 670 (674) : 55 Cal 903 : 112 Ind Cas 496, 
Aurabindo Nath Tagore v. Monorama Debi. (Article 49 or 
Article 120 will apply.)] 
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Where a Hindu family became divided in status and some 
members sued the others for their share of moveable property, out- 
standings and collections made by the various members in respect 
-of the properties, it was held that this Article applied to the case 
and that time ran from the demand of the share by the plaintiff and 
the refusal by the defendant to give such share.® The cause of action 
for a reversioner for the recovery of moveable property after the 
death of the Hindu widow, arises on the date of her death. 

13. Suit to recover deposit.— A suit for money deposited under 
an agreement that it shall be payable on demand is specifically 
provided for by Article 60, ante, A suit to recover the deposit not 
falling under Article 60 would be governed by this Article. Thus, 
a deposit as security for the due performance of a certain act is not 
one payable on demand. A suit to recover such a deposit would 
1)0 governed by this Article.^ See for a fuller discussion Note 7 to 
Article 60. The right to sue to recover a deposit made as a security 
for the due lonrformance of the duties of an office would accrue, not 
from the date of dismissal of the plaintiff from the office, but from 
the date when the account of charges due against the deposit is made 
and sent in to him.^ 

14. Suit for money due by defendant for money received by 
him. — A suit for money due by defendant for moneys received by 
iiiiii for the vlaintiff's use is specifically j^rovided for in Article 62. 
A suit for money paid to the defendant upon an existing consi- 
- deration which afterwards fails is also specifically provided for by 
Article 97. Where defendant has received money which ho is bound 
to [)ay to the plaintiff and the case is not covered by the specific 
Articles 62 or 97 or by any other Article, this Article will apply to 
■ a suit to recover such amount. The following are illustrative cases iri 
which this Article has been held to apply : — 

l.The surplus proceeds of a rent-sale were taken by a creditor, 
but the sale having been set aside subsequently, the zarnindar, 
at whose instance the rent-sale was held, was made to pay 
back the whole amount to the purchaser at the rent-sale. The 
zarnindar then sued the creditor for refund of the amount taken 
by him. It was held that Article 62 did not apply but only this 
Article.^ 

fi. (1922) AIR 1922 Mad 150 (157) : 71 Ind Gas 177 : 45 Mad 648 (F B), Yeru- 
kola V. Yer ukola. 

7, (1899) 28 Bom 725 (736) : 1 Bom L R 607 : 26 Ind App 71 ; 3 Cal W N 621 : 
7 Sar 543 (P C), Hanchordas v. Parvati Bai, 

(1922) AIR 1922 Cal 321 (328) : 64 Ind Cas 980: 49 Cal 45, Prarnatha Nath 
Bose V. Bhtihan Mohan Bose, 

Note 13 

1. (1886) 12 Cal 113 (115),Upendra Lai Mukopadhya v. Collector of Rajshahye. 
(1910) 8 Ind Cas 370(371) : 13 Oudh Cas 286, Sakhawat Ali w.Baldeo Sahai, 
(1886) 12 Cal 113 (115), Upendra Lai Mukopadhya v. Collector of Bajshahye, 

Note 14 

(1928) AIR 1928 Cal 296 (297) : 110 Ind Cas 49, Shiba Koornaree Deby v. 
Daksha Bala Dasi, 


Article 120 
Notes 
12—14 


Lim. 104 
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Article 120 
Note 14 


2. A, a Hindu widow, granted a mukarrari lease to X of oertaia 
motizas. The mouzas were taken up by Government wha 
deposited the compensation money in the Oollectorate. A then 
died and X drew out the money from the Collectorate, The 
reversioners thereafter sued X for the amount taken by him 
and it was held that the suit was governed by this Article and 
not by Article 62 or any other Article.^ 

3. Plaintiff sued for specific performance of a contract of mortgage 
with possession. The defendant filed a cross suit for possession 
of the land (the mortgage being oral). The ifiaintiff’s suit was 
dismissed and the defendant’s suit decreed on the ground that 
an oral mortgage was invalid. The plaintiff’ then sued the 
defendant for the refund of the money advanced on the 
mortgage. It was held that this Article and nob Article 97 
ai)plied to the case.^ 

4. A decree-holder executed the decree against the judgment- 
debtor without giving credit to the amounts received by him 
from the defendant and the defendant’s house was sold. The 
decree-holder realized amounts far more than were due to him. 
It was held that a suit by the judgment-dobtor for refund of 
the excess realized by the decree- holder was governed not by 
Article 97 but by this Article.'^ 

5. The defendant w-as wrongly paid by order of Court a sum of 
money legally belonging to the ])laintiff. In a suit by the 
plaintiff for a refund of the sum so paid it was held that this 
Article and not Article 29 applied to the case.^ 

6. A debt due to a judgment-debtor was attached by his decree- 
holder and when the debtor paid the money into Court, it was 
paid out to the attaching creditor. A third person who claimed 
to be an assignee of the debt before its attachment by the 
decree- holder sued the latter for recovery of the money. It was 
held that this Article or Article 62 aj^plied to the case.^^** 

2. (1880) 5 Cal 597 (601) : 5 Cal L R 45, Nund Lai Bose v. Meer Aboo Mahom- 

nied, 

[See also (1892) 15 Mad 382 (383), Krishnan v. Perachan.'] 

3. (1925) A I R 1925 Rang 373 (374) : 92 Ind Cas 736, Mawn (7 Po A'iw v. 

Mauoig Po Oh. (A advanced money to B — B purported to hand over 
a piece of land to A — The agreement between them was that if B 
failed to repay the said sum within three years, the land would be 
conveyed to A — The agreement was oral — B failed to pay and ^1 
brought a suit for specific performance of the agreement — B filed 
a cross-suit in which he claimed the possession of the land— 
succeeded in his cross-suit and .4’s suit was dismissed — Thereupon A 
brought the present suit for refund of the money advanced to B — 
Held, that Article 120 applied and that the cause of action arcs 
after the dismissal of the suit for specific performance.) 

4. (1933) AIR 1933 Lah 112 (112) : 140 Ind Cas 472, Karam Elahi y. Hart 

Ram. 

5. (1888) 11 Mad 345 (355), Pupa Bai v. Aduimulam, 

(1917) AIR 1917 All 276 (278, 279) : 39 Ind Cas 532 : 39 All 822,. 
Bam Narain v. Brij Bankey Lai, 

6a (1914) A I B 1914 Mad 120 (128) : 22 Ind Oas 870 : 88 Mad 973 (F B). 
Tellammal v. Ayyappa Naick. 
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See also Notes 26 and 45 infra, and the following cases.^ Article 120 

Note 14 

G, (1912) 15 Ind Cas 707 (707, 708) : 40 Cal 187, Avirita Lai Bagchi v .Jogendra 
Lai Chowdhry. (The suit was brought by the auction-purchaser to re- 
cover certain sum from the defendant who had, after the sale and the 
deposit of the money in Court, attached that sum in execution of his 
decree against the judgment-debtor as representing the surplus sale 
proceeds belonging to the original judgment-debtor after satisfaction 
of the decree obtained against the debtor by the decree- holder: Held, 
that Article 120 and not Article 62 or Article 97 applied.) 

(1917) AIR 1917 Mad 948 (948) : 40 Mad 291 : 82 Ind Cas 899, Subba Rao 
V. Rama Rao. (Suit by co-sharer for share of profits received by 
defendant — Article 120 governs suit.) 

(1900) 27 Cal 180 (184), Kamala Kant Sen v. Abul Barkari. (Sale of mort- 
gaged property for arrears of Government revenue — Suit to recover 
mortgage amount from surplus sale proceeds — Article 132 will apply, 
if not Article 120.) 

(1890) 13 Mad 437 (441, 442), Narayana v. Narayana. (Suit for restitution 
not falling within Section 144, Civil Procedure Code.) 

(1935) AIR 1935 Pat 42 (43), Sojna Singh v. Jai Gobind Pandey. (Money 
paid to person apparently entitled — Suit by person having interest in 
land for moneys so paid.) 

(1884) 10 Cal 860 (866) : 11 Ind App 59 : 4 Sar 548 : 8 Ind Jur 322 (P C), 

Qnrudas Pyne v. Ram Narain Sahu. (Suit to enforce an equitable 
claim in respect of the sale proceeds of moveables wrongfully converted 
by a deceased person, against whom a decree had been obtained, such 
proceeds being held by the defendant as agent of the representative of 
the deceased.) 

(1914) AIR 1914 All 338 (339) : 36 All 5.55 : 25 Ind Cas 943, Mumcipal 
Board of Ghazipurv.Deoki Nandan Prasad. (Suit for refund of octroi 
taken by Municipality and refused to be returned.) 

(1917) AIR 1917 Pat 260 (262) : 38 Ind Cas 525, Mt. Rajakumar v. Fateh 
Bahdur Lai. (Deceased had obtained a lease of premises from the Col- 
lector for conducting a grog shop and deposited Rs. 250 as security 
for rent. On his death defendant got the lease, and as a result of the 
arrangement between him and the Collector, the sum of Rs. 250 was 
made liable for his loan. The plaintiff, the universal legatee of the 
deceased, brought suit for the amount. Article 120 governs such suit.) 

(1935) AIR 1935 Pat 159 (160) : 156 Ind Cas 887, Narasing Pande v. 

Mathura Nath Paridey. (A member of a Hindu family had assigned to 
him a mortgage bond by the karta of the family at the partition 
which took place in 1929. The mortgage bond was, however, repaid in 
fact in 1922. An action was brought by the member on the mortgage 
with an alternative claim for a money decree against the karta if ho 
bad received the money ; Held, that this being merely a case of con- 
version by the karta or a case where, having held the money for many 
years from the date of the partition, he must be said to hold it in trust 
for the plaintiff in which event Article 120 would apply and not 
Article 62.) 

(1878) 2 Cal L R 354 (355), Kalichurn Dutt v. Jagesh Chunder Dutt. (A 
got a decree against B for rent at an enhanced rate on the 29th of 
June 1863 which decree was affirmed both in regular and special 
appeals, but was reversed by the Privy Council on the 5th May 1873. 

Between the two dates above-mentioned, A got 16 other decrees for 
rent at the enhanced rate based on the original one of the 29th June 
1863. A Full Bench having ruled that a suit for the refund of the 
excess rent would lie, held, that such a suit must be brought within 
six years under Act IX of 1871, Schedule II Article 118 (now Article 
120 ).) 

(1906) 1906 Pun Re. No. 83 page 307 : 1907 Pun L R No. 89 : 1906 Pun W R 
No, 126, Dost Muhammad Khan v. Sohan Singh. 
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Article 120 15. Suit for accounts. — A suit for accounts which is not 

Note 15 governed by any other specific Article is governed by this Article.^ 
Tims, a suit for accounts not covered by Article 64,^ or one between 
principal and agent not governed by Article 89,^ or by a partner 
against other partners not governed by Article 106/ would be 
governed by this Article. A suit for accounts by a member of a joint 
family against the manager thereof/ or by one co-sharer against 
another who has received the profits of the common property/ or by 


(1888) 1888 Pun Re No. 59, Kashi Ram \ .Secretary of State. {Snit for money 
awarded by Magistrate to Government by order under Criminal Pro- 
cedure Code.) 

(1933) AIR 1933 Mad 524 (525) : 143 Ind Cas 49G, District Board of Ram- 
nad V. Mahomed Ibrahim Sahib. (Subscription collected by defendant 
for construction of bridge — Suit for recovery.) 

(1921) AIR 1921 Lah 196 (197) : 79 Ind Cas 294, Mahomed Ibrahim v. 
Mahomed Ismail. (Suit by co-mortgagee for his share of mortgage 
money realised by defendants.) 

(1937) AIR 1937 Mad 787 (789), Secretary of State v. Lokanatha Behara. 
(Money deposited in treasury by order of Court and held by the Col- 
lector as stake-holder — Suit by person entitled to it is governed by 
Article 120. Time runs when his right is denied.) 

(1923) AIR 1923 Nag 94 (94) : 71 Ind Cas 42, Laxinan v. Bishram. (Suit 
for refund of the money wrongly recovered under a decree would be 
governed by Article 120 and the period would run from the date of 
decree.) 

Note 15 

1. (1896) 19 Mad 425 (431), Cursetjee Pestonjee v. Dadahhai Eduljee. 

(1897) 19 All 244 (24G) : 1897 All W N 43, Sri Raman Lalji Maharaj v. 
Gopal Lalji Maharaj. 

2. (1925) A I R 1925 Mad 1260 (1262) : 91 Ind Cas 338, Arunachallam Chetti 

V. Raja Rajes'wara Setlmpaihi. (Suit for accounts on the basis of a 
cornprom ise decree .) 

(1911) 11 Ind Cas 540 (542) (Cal), Jailam Singh v. Choonee Lall. (Suit on 
oral adjustment of accounts.) 

3. (1903) 25 All 55 (56) ; 1902 All W N 191, Bindraban Behari v. Bai Janina 

Kumvar. (Pleader drawing money from Court for client — Suit 
against pleader’s representative.) 

(1909) 2 Ind Cas 118 (121) : 31 All 429, Girraj Singh v. Rani Raghubir 
Kzmwar. (Suit against son of agent for accounts — Article 62 or 
Article 120 applies.) 

(1912) 13 Ind Cas 930 (935) : 1912 Pun Re No. 1, Mt. Fatima v, Mt. Imtazi 
Jan. (Suit for account against heir of deceased agent — Article 120 
applicable.) 

(1909) 2 Ind Cas 118 (121) : 31 All 429, Girraj Singh v. Rani Raghubir 
Kumvar. 

(1886) 1886 Pun Re No. 96 page 239, Seth Chand Mai v. Kalian Mai. 

(1928) AIR 1928 Bom 365 (367) : 113 Ind Cas 173, Govind Das v. Ganpat 
Das. (If Article 89 docs not apply Article 120 applies.) 

4. See Note 27 infra, 

5. (1921) A I R 1921 Cal 571 (572) : 58 Ind Cas 877, Biswamabar Haidar v. 

Giribala Dasi. 

(1882) 8 Cal 483 (485) : 11 Cal L R 57 (F B), Kalidhun Chuttopadhya v. 
Shiba Nath GJmttopadhya, 

6. (1937) AIR 1937 Bom 217 (222) : 169 Ind Cas 282, Jaffar El Bdroos v. 

Mohomed, El Edroos. (Suit by one co-sharer against another who had 
received the sale proceeds of a hak, the same being a common pro- 
perty of all — Suit for a share of such proceeds.) 

(1937) AIR 1937 Pesh 28 (30) : 168 Ind Gas 41, Ayub Khan v. Akram. 

(1898) 1898 Pun Re No. 51 page 177, Sansar Singh v, Tiloka, 
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A against B where A and B have agreed to trade separately and Article 120 
then to look into the accounts and equalise the profits,^ would be Note 16 
governed by this Article. See also the undermentioned cases.® 

In order that a suit may be one for accounts, the main object 
of the suit must be to obtain an account. Where under an award 
two persons are made liable, each for the payment of the moiety of 
the expenses of certain temjde held jointly by them, and one of such 
persons sues the other to recover the expenses which he had incurred 
in excess of his share, the suit would be governed by Article 61 and 
not by this Article, although it might be necessary to take accounts 
for the purpose of granting relief.® 


(1936) AIR 1936 Rang 407 (411) : 166 Incl Cas 504, Mahomed Ameen v. 
Knsoof Hajee Ahamed. (Co-heirs.) 

(1929) AIR 1929 Oudh 83 (85) : 4 Luck 265 : 115 Ind Cas 99, Suraj Narain 
Singh v. Narbada Prasad. 

(1933) AIR 1933 Mad 200 (202) ; 142 Ind Cas 708, Levvai Rowthcr v. Syed 
Ammal. (Muhammadau co-sharcrs.) 

7. (1927) AIR 1927 Mad 775 (776), Bhavnarayana v. Venkayya. 

8. (1938) AIR 1938 Lah 189 (142), Vidya Wanti Kaur v. Shahdev Singh. 

(Widows of deceased coparcener filing suit for rendition of accounts 
against one of the surviving coparceners.) 

(1891) 1891 Pun Re No. 84 page 420, Sher AH Khan v. Khawaja Muham- 
mad. (Suit by a ward against his guardian for an account of the pro- 
fits made by the latter during the former’s minority has limitation for 
six years under this Article.) 

(1930) AIR 1930 Rang 197 (199) : 127 Ind Cas 477, Ma Kyin Am v, 
/I. R. M. A. L. A. Ghettyar Firm. 

(1936) A I R 1936 Mad 170 (171) ; 161 Ind Cas 843, Sitaramaswami v. 
Mahalakshmamma. (Agreement that defendant should render account 
of income to plaintiff in case plaintiff wins certain suit — Plaintiff 
bringing another suit for accounts after winning first suit.) 

(1936) AIR 1936 Mad 876 (878) : 169 Ind Cas 362, C. T. V. E. Vairavan 
Chetty V. ChetUchi Achi. (Hundi vested in defendant for payment of 
debts of third person — Suit for accounts in rcsp(ict of.) 

(1894) 18 Bom 401 (424), Advocate General of Bombay v. Abdul Kadar 
J itaker. 

(1908) 32 Bom 364 (371) : 10 Bom L R 117, Ayeshabai v. Ebrahim Haji 
Jakob. (Suit against executors — Accounts for a period previous to the 
six years preceding the filing of the suit cannot be given.) 

(1911) 12 Ind Cas 586 (587) (Bom), Mahomedbhai v. Ismail .Haji Halim- 
bhai. (Suit for an account of the profits of a joint house.) 

(1915)^ I R 1915 Nag 13 (14) : 11 Nag L R 156 : 30 Ind Cas 960, Dhundi- 
raj V. Warn Bai. (This was the case of a dispute arising on a divi- 
sion of the annual profits ; what the lambardar in this case had was 
a right to ask for the balance which was due to him on an account 
showing the extent to which a co-sharer was chargeable after taking 
into account the credit to which he was entitled in respect of his 
share in the estate.) 

(1921) AIR 1921 Pat 166 (171) : 61 Ind Cas 807 : 6 Pat L Jour 373, Abdul 
Rahim v. Mt. Barira. (Right to sue for accounts by a separated 
member of a joint family accrues the moment there is a complete 
disruption of the family.) 

(1917) AIR 1917 Pat 74 (75) : 40 Ind Cas 860 : 2 Pat L Jour 642, Janar- 
dhan Prosad Mt. Jankibati. (Suit for accounts against adminis- 
trators.) 

(1897) 19 All 244 (246) : 1897 All W N 43, Sri Raman Lalji Maharaj v. 
Gopal Lalji Maharaj. 
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The cause of action for a suit for accounts will arise on the date 
when an account is demanded and is refused. 

1 6. Suit on an administration bond. — A suit on an adminis- 
tration bond not covered by Article 68 ante would be governed by 
this Article.^ Where the condition in an administration bond was to 
the effect that the administrator would file inventories at certain 
periods and would administer the assets of the deceased person, and 
the administrator died without performing these conditions, it was 
held in a suit to enforce such bond that time ran from the death 
of the administrator and not from the date of the breach of the 
obligation to exhibit the inventory.^ 

17. Suit on promissory note. — A suit on a promissory note 
payable “at any time within six years on demand” does not fall 
within either Article 73 or Article 59 and is, therefore, governed by 
this Article.^ 

18. Suit by attorney or vakil for costs. — Article 84, ante, 
provides the period of limitation for such suits. That Article will, 
however, apply only to a suit by an attorney or vakil against his 
client and not against the opposite party. Hence, where a consent 
decree provides that the costs of one party should he paid to his 
attorney by the other i)arty, and the attorney sues such other 
party for the costs, the suit will be governed by this Article and 
not by Article 84.^ 

19. Suits relating to contract of agency. — As to suits foi 
accounts by a principal against his agent, see Note 15, ante. 

A suit for recovering account papers from the agent would be 
governed by this Article,^ Where one person acts as the agent of two 
principals and uses money belonging to one of them for the benefit 
of the other, a suit by the former against the latter for recovery of 
such money is not a suit for a loan (inasmuch as the lender and the 

10. (1933) A I R 1933 Mad 200 (202) : 142 Ind Cas 708, Sycd Levvai liowther v. 

Syed Ammal. (If suit is filtid within six years of cause of action, the 
accounting may bo for a period exceeding six years.) 

Note 16 

1. (1936) AIR 1936 Bom 363 (365) : 165 Ind Cas 672 ; 60 Bom 1027, Mamt- 

bhai CJnmilal v. General A. F. & L, Assurance Coryoraiion. (In a 
similar case however Article 68 was applied in AIR 1924 Rang 68.) 
(1911) 9 Ind Cas 935 (937) : 38 All 414, Kantee Chandra v. Al-i-Nabi. 

2. (1911) 9 Ind Cas 935 (937) : 33 All 414, Kantee Chandra v. AUi-Nabi, 

Note 17 

1. (1883) 6 Mad 290 (291) : 7 Ind Jur 356, Sanjivi v. Errappa, 

Note 18 

1, (1932) A I E 1932 Bora 378 (385) : 138 Ind Cj,s 832, Bustotnji v. Faial 
Eahim. 

Note 19 

1. (1905) 1 Cal L Jour 147 (150), Madhub Chunder Chukerbutti v. DebendrH- 
nath Dey. 
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borrower is the same person) and is one governed by this Article.^ 
A advanced money to S to buy him a horse. S bought a mare which 
A refused to take. S retained the mare and agreed to return the 
amount on selling the mare. S then sold the mare and thereupon 
A sued for the recovery of the loan. It w^as held that A had an 
equitable right to follow the proceeds in the hands of S and that 
the suit was governed by this Article.^ 

20. Suit to avoid a will. — A suit to avoid a will on the ground 
that it was a voidable transaction/ or a suit for a declaration that an 
alleged will is a forgery/ is governed by this Article. Articles 91 to 
93 do not apply to wills. ^ 

21. Suit for construction of a will. — A suit for the construc- 
tion of a will is governed by this Article.^ So long as the estate is 
in the hands of the executor and the administration has not been 
completed, the time does not begin to run for such a suit, inasmuch 
as the right to obtain construction of the will is a continuing right.^ 
Where a Hindu reversioner sues after the death of thq widow of a 
Hindu testator for a construction of the latter’s will and codicil, 
time will run from the death of the widow. The reversioners have 
a subsisting right as long as the widow is alive. ^ 

22. Suit for declaration that decree is not binding or to set 
aside a decree. — A person not a party to a decree cannot, as a 
general rule, sue to set aside the decree. But he can sue for a 
declaration that the decree is not binding upon him. Such a suit 
would be governed by this Article.^ The cause of action for such a 
suit would be the date when the plaintiff’s rights are jeopardised.^ 
It was held in the undermentioned casc,'^ where a worshipper sued for 
a declaration that a decree obtained on a mortgage of wakf property 
was not binding on the trust, that the cause of action accrued 

*2. (1927) AIR 1927 All 173 (174.) : 98 Iml Cas 1010, Jaunimr Sugar Factory 

Ltd. V. IJ'pyer India Rice Mills Ltd. 

3. (1927) AIR 1927 Oudh 574 (574) : 100 Ind Cas 35, Azam Ali v. Shamsher 

Ali. 

Note 20 

1. (1926) AIR 1920 Lah 635 (036): 90 Ind Cas 835, Firoz v. StiUan Surkhru. 

2. (1909) 4 Ind Cas 923 (929) (Lah), Mt. Gauhar Bibi v. Ghulayri Muhammad. 

3. (1890) 23 Cal 1 (10) : 22 Ind App 171 : 6 Sar 027 (P C), Sajid Ali v. Ibad 

Ali. 

Note 21 

1. (1893) 20 Cal 906 (924, 925), Chuhkun Lai Roy v. Lolit Mohan Roy. 

(1924) AIR 1924 Cal 411 (413) : 75 Ind Cas 41, Ra7nka7nal Baniic v. Syain 

Sundar. 

2. (1924) AIR 1924 Cal 411 (413) : 75 Ind Cas 41, Rafnkanial Banik v. Sya7n 

Sundar. 

3. (1893) 20 Cal 906 (924, 925), Chukkun Lai Roy v. Lolit Mohan Roy. 

Note 22 

1. See cases cited in Foot-Notes 2, 8 and i. 

2. (1930) AIR 1930 All 420 (422) : 123 Ind Cas 830, Abdul Ahad v.ChabiRam. 

3. (1933) AIR 1933 Lah 270 (271) : 143 Ind Cas 725, Mohomed Umar v. 

Mahomed Ibrahim. 
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Artiole 420 when the mortgagee sought to enforce the decree against the wahf 
Note 22 property. But in the case noted below, ^ where a mortgage decree 
had been obtained against a trust j^roperty and the i)laintiff sued 
as trustee that the decree was not binding on him, it was held; 
that time began to run when the suit on the mortgage was filed. 

Where a person is a party to a decree, he can only sue to set 
aside the decree on any ground recognized by law as sufficient for 
setting aside the decree. A suit to set aside a decree on the ground 
of fraud is specifically provided for in Article 95, ante. But there 
is no Article in the Limitation Act specifically providing for a suit 
to set aside a decree on grounds other than fraud. This Article, 
therefore, will apply to such suits. ^ The accrual of the right to sue 
in such suits will, however, depend upon the facts of the case and 
the grounds alleged for setting the decree aside. Thus, where the suit, 
is one to set aside a voidable decree, as where a compromise decree 
is obtained against a minor without the sanction of the Court, the 
cause of action will arise on the date of the decree itself, since the 
decree, if vQidable at all, is voidable from its date.® If the suit is to 
set aside a decree obtained against a minor on the ground of gross 
negligence of his guardian, the minor suing to set aside the decree, 
the cause of action would be the date wdien the gross negligence 
of the guardian becomes knoton to the minor.^ In Sadashivappa 
Gangappa v, Sangappa Chanvirappa a minor, against whom 
a decree was passed on an award made in a reference in a suit without 
the sanction of the Court, sued to set aside the decree, it was held 
by the High Court of Bombay that the cause of action did not arise 
from the date of the decree but on the date wdien the decree came 
to the knowledge of the xdaintiff. This, it is submitted, does not 
seem to be correct. 

Where, without setting aside a de^cree, a i)arty thereto cannot 
obtain a relief denied to him by such decree, such as the right to the 
l)ossession of immovable prox)erty, a suit to obtain such a relief alone 

4. (1932) A I R 1932 Mad 589 (590) : 137 Ind Cas 707, Kandasami Pillai v. 
Munisami Mudaliar. 

6. (1936) 164 Ind Cas 561 (565): 62 Cal 642, Nibaran Charidra Saha v, Matilal 
Shaha. (Articles 91 and 95 do not apply.) 

(1910) 6 Ind Cas 198 (199) (Mad), Velarnmal v. Vanamnial. 

See also cases cited in Foot-Notes 6 and 7. 

6. (1924) A I R 1924 All 625 (634) : 46 All 575 : 83 Ind Cas 782, Mt. Phiib 

wanti Ku7iwar v. Janeshar Das. 

7. (1930) AIR 1930 Mad 173 (174) : 120 Ind Cas 880, Basavayya v. Bapana 

Bao. 

(1936) AIR 1936 Pat 231 (240, 241) : 14 Pat 824 : 162 Ind Cas235, 

Singh v. Pa^na Rudra Prasad. 

(1936) AIR 1936 Mad 804 (806) ; 170 Ind Gas 379, Siuami Konar v. Sanka- 
ravadia. 

(1936) A I R 1936 Pat 231 (241) : 162 Ind Cas 235 ; 14 Pat 824, Mathura 
Singh v. Rama Rudra Prasad. (In this case the plaintiffs were under 
the Court of Wards — It was held that time ran from the knowledge oi 
the Court of Wards). 

8. (1931) AIR 1981 Bom 500 (602) : 134 Ind Cas 1221. 
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would be barred under this Article if a suit to set aside the decree 
would be barred on the date of the suit.** 

23. Suit for relief on the ground of fraud. — Article 95, ante, 
is a specific Article x)roviding for suits for relief on the ground of 
fraud. A suit for relief on the ground of fraud which does not fall 
within that Article would be governed by this Article. Thus, a suit 
by the creditor of a person to set aside a transfer by such j^orson in- 
fraud of creditors has been held to fall not under Article 95,^ but 
under this Article.^ A suit for a declaration that the diefendant has- 
fraudulently procured the entry of his name in the revenue records 
and that the jdaintiff alone is entitled to succeed to his father's- 
property would be governed by this Article.'^ So also is a suit by the 
worshippers of a ternide for a declaration that a mortgage executed 
by a trustee of certain tem})le i)rox)erty is fraudulent and not binding, 
on the temple.* 

The right to sue or the cause of action would accrue in such cases 
on the date on which the plaintiff obtains knowledge of the fraud, 
in accordance with the fundamental principle of law that S(3 long as 
a person on whom fraud has been practised remains in ignorance of 
the fraud, no time shall run against him.^ In Basavayya v. Bapana 
Eao,^ the plaintiff sued for a declaration that a decree obtained, 
by the defendant was invalid as against him and for an injunction 

9. (1922) AIR 1922 Lah 16(3 (167) : 62 Ind Gas V3i : 2 Lah 164, Jiia Singh v. 
Man Singh. 

Note 23 

1. See Note 8a to Article 95, ante. 

2. (1931) AIR 1931 Oudh 333 (339) : 7 Luck 131 : 132 Ind Gas 51, Parka&h 

Narain v. Birendra Bikrarn Singh. 

(1931) AIR 1931 Lah 70 (71) : 12 Lah 262 : 180 Ind Gas 778, Lai Singh v. 
J ai Chand. 

(1916) AIR 1916 Mad 494 (495) : 29 Ind Gas 62, Authikesavaloo Naicker v. 
Shah Abdulla Hussain Sahib Khadiri. 

(1926) AIR 1926 Mad 66 (67) : 92 Ind Gas 405, Narasimharn v. Narayana 
llao. 

(1918) AIR 1918 Mad 76 (77) : 44 Ind Gas 551, Venkaiesivara Aiyar v. 

yi. p. m. 

3 . (1934) AIR 1934 Lah 574 (575) : 148 Ind Gas 776, Bhagat Barn v. Pars 

Bam. 

4. (1928) AIR 1928 Mad 837 (839) : 112 Ind Gas 22, Viswanadham v. Narayana 

Dass. 

5 . (1934) AIR 1934 Lah 674 (575) : 148 Ind Gas 776, Bhagat Ram v. Pars 

Bam. 

(1928) AIR 1928 Mad 837 (839) : 112 Ind Gas 22, Viswanadham v. Nara- 
yana Dass. 

(1930) AIR 1930 Mad 173 (174) ; 120 Ind Gas 880, Basavayya v. Bapana 
Ptao. 

(1918) AIR 1918 Mad 76 (78) : 44 Ind Gas 551, Venkatesivara Aiyer v. A. 
P. Bi. 

(1981) AIR 1931 Lah 70 (71) : 130 Ind Gas 778 ; 12 Lah 262, Lai Singh v. 
J aichand. 

(1926) AIR 1926 Mad 66 (69) : 92 Ind Gas 405, Narasimharn v. Narayaiy- 
Bao. (Per Madhavan Nair J.) 

G. (1930) AIR 1980 Mad 173 (174) : 120 Ind Gas 880. 
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restraining the defendant from executing the decree against him 
or his property on the ground that the plaintiff's guardian was 
fraudulent and grossly negligent. It was admitted that this Article 
applied to the suit, and as to the starting point their Lord8hii)s of 
the Madras High Court observed as follows : 

“In cases in which the relief is sought on the ground of 
. fraud, misconduct, mistake, etc., it would appear that limita- 
tion is made to commence from the time when the fraud, 
misconduct or mistake becomes known to the plaintiff, e. g. 
vide Articles 90, 91, 92, 95, 96 and 114. Under Articles 91 
and 114, limitation would begin to run from the time when 
the facts entitling the plaintiff to the relief asked for become 
known to him. Article 120 being an omnibus one, the general 
expression employed in column three is necessitated by a 
variety of suits (not specifically provided for) coming within 
its purview, in some of which there would be fraud, misconduct, 
or mistake as i)art of the cause of action, but in the rest that 
element would be absent. It would thus be in consonance with 
the scheme of the Act, as indicated by such specific Articles 
referred to above dealing with suits based on a cause of action 
consisting of fraud, misconduct, etc., if the right to sue should 
be deemed to accrue under Article 120, from the time of the 
plaintiff's knowledge of the same even in respect of suits based 
on similar grounds coming under that Article.” 

24. Suit for relief on the ground of mistake. — A suit for 
relief on the ground of mistake is specially provided for in Article 
96. It has been held that that Article is intended to apply only to 
those cases in which the Courts are asked to relieve parties from 
the conseciuences of mistakes committed by them in the course of 
contractual transactions} Suits for relief on the ground of mistake 
not falling within the purview of Article 96 would be governed by 
this Article. “ See also Note 2 to Article 96 and the cases cited in 
Eoot-Notes 7a to 9 thereof. 

25. Suit for contribution. — A suit for contribution not falling 
w’ithin any of the specific Articles, such as Articles 61, 99 and 107, 
will be governed by this Article,^ As has been seen in the Notes to 
Articles 61 and 99, it is a general principle that a right to contri- 
bution cannot arise unless the plaintiff has made a payment in 
respect of which he sues for contribution. The right to sue in such 


Note 24 

1. See Note 2 to Article 90 ante. 

2. (1938) AIR 1938 Lah 99 (101) : I L R 1937 Lah 623, Jiwan Singh v. 

Deivan Badhakishen. 

Note 2S 

1. (1917) AIR 1917 Cal 203 (204) : 36 lad Cas 392, Annada Mohtin v. Monir- 
tiddin Mahomed. (Suit for contribution by one co-tenant against 
others — Landlord impleaded to obtain refund if others had already 
paid — Claim against landlord is governed by Article 120.) 

(1914) AIR 1914 Cal 160 (162) ; 20 Ind Cas 24, Janki Koer v. Domi Lal. 
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-cases will, however, arise on the date of such ijayment only if the 
benefit to the defendant is immediate, Where it is an essential 
part of the cause of action that the defendant shall have received 
a benefit by the i)ayment or other act of the plaintiff, the jdaintiff’s 
cause of action does not arise until the stage is reached when the 
defendant is so benefited.^ As to what constitutes payment, see Notes 
to Articles 61 and 99, ante. 

Illustrative cases. 

1. Plaintiffs and defendants were joint owners of a tank. The 
Municipality ordered that the tank should be filled up and 
it was filled up by plaintiff’s incurring the necessary expense 
therefor. They then filed a suit for contribution against the 
defendants in respect of the expenses incurred. It was held that 
the suit w'as governed by this Article and not by Article 61.^ 
It was also held that the right to sue for contribution accrued 
when the jllling of the tanh was completed and the defendant 
benefited, and not when each item of expense was incurred.* 

■2. A landlord paid cess to Government, a portion of which the 
tenant was bound to contribute. A suit by the landlord against 
the tenant for such contribution is governed by tliis Article/"’ 

3. A and B wore co-sharers in a mortgage. A filed a suit on the 
mortgage making B a party defendant as he refused to join A as 
plaintiff. A decree was |)ass 0 d in favour of A and If and B took 

(1920) AIR 1920 Mad 890 (892) : 58 Iiid Cas 796, Visalakshiawmal v. 
Narayanasarni Iyer, (Widow is entitled to recover the amounts 
spent l)y her for her daughter’s marriage from the person hound to pay 
it either under Section 09, Contract Act, or under principle analogous 
to the same and the period of limitation is six j^cars,) 

(1899) 26 Cal 241 (244), Kumar Nath Bhattacharjee v. Nobo Kumiar Bhatta- 
charjee. 

(1897) 20 Mad 23 (25), Pattabhiramayya Naidu v. liamayya Naidn. 

(1892) 15 Mad 492 (493) : 2 Mad L Jour 258, Ananda Bam v. Viyamia. 
(A suit by a proprietor against other proprietors for apportionment of 
the assessment on lands included in a single patta and for recovery of 
contribution in respect of amounts paid.) 
la See (1921) AIR 1921 Cal 814 (816) : 57 Ind Cas 884, Gopenath Munshec v. 
Chandranath Munshee, 

(1899) 26 Cal 241 (244), Kumar Nath Bhattacharjee v. Nobo Kumar 
Bhatacharjee. 

(1925) A I B 1925 Mad 1282 (1284) : 90 Ind Cas 973, Kuppusami 
Iyer v. Raja Bajeswara Sethupathi, 

2. (1919) AIR 1919 Mad 1145 (1152) ; 45 Ind Cas 786, Souri Naicker v. B. G. 

Orr. (Repairs of tank by lessee for his benefit — Other lessee inciden- 
tally benefited — Suit for contribution and charge for decree amount.) 

3, (1921) AIR 1921 Cal 93 (94) : 62 Ind Cas 615, JJpendra Krishna v. Naha 

Kishore, 

(1919) AIR 1919 Mad 1145 (1152) : 45 Ind Cas 786, Soicri Naicker v. B. G. 
Orr, 

1. (1919) A I R 1919 Mad 1145 (1152) : 45 Ind Cas 786, Souri Naicker v. B. G. 
Orr, 

(1921) AIR 1921 Cal 93 (94) : 62 Ind Cas 615, Upendra Krishna v. Naha 
Kishore, 

5. (1919) AIR 1919 Mad 31 (32) : 52 Ind Cas 468, Muihuramalinga SethU'> 
pathi V. Mahalifiga Baju, 
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Notes 
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the benefit of the judgment by drawing out the money from the 
Court. A then sued B for contribution in respect of the expenses 
incurred for the suit. It was held that the suit was goyerned 
by this Article and that the cause of action arose when the 
defendant was benefited, which was when he drew a cheque 
from Court for his share of the mortgage amount.® 

4.^ and B were jointly liable under a decree. G paid off the said 
decree without any request on the part of A, but A was held 
liable to pay G the amount paid by him on the ground that 
he was benefited by the payment. G accordingly realized the 
amount from A by sale of his property. .4 thereupon sued B for 
contribution. It w^as held that if the realization by C of the 
amount due to him by sale of .4’^ property is not considered 
to be a “payment’' by A, the Article applicable would be this 
Article and that the right to sue would accrue when A's 
property was sold.' 

26. Suit for refund of money paid to defendant. — A suit 
for refund of monies advanced for a lairpose which fails would be 
governed by this Article where the suit does not fall within Article 
62.^ Where J, acting on behalf of B, a minor, sold some property tO' 
G stipulating that G should retain the purchase money and x)ay it 
over to B on attaining majority, and B died during minority leaving, 
A as tlie next heir, and A sued to recover the purchase money in the 
hands of C, it was held that the suit fell within this Article and not 
Article 

27. Suit relating to partnership. — The following suits 
relating to partnership are governed by this Article : — 

l.Suit for dissolution of partnership,^ 

G. (1923) AIR 1923 Mad 64 (67) : 70 Irid Gas 405, Sundara Iyer v. Ananta- 
padmanaba Iyer. (A I R 1921 Cal 93, Followed.) 

[See however (1887) 1887 All VV N 128 (128), Poivell v. PowelL 
{C sued A and B — A incurred the expenses in defending the 
suit on behalf of both A and .B — A then sued B for contribu- 
tion — Held, Article 120 does not apply.)] 

7. (1914) AIR 1914 Cal 160(162) : 20 Ind Gas 24 (26), Janki Koer v. Domi 
Lcil, 

Note 26 

. 1. (1934) AIR 1934 Oudh 329 (333) : 150 Ind Cas 713, Audesh Singh v. Com- 

rnissioner, Lucknotv, 

(1930) AIR 1930 Rang 21 (27) ; 7 Rang 540 : 120 Ind Gas 902, U Sein Po- 
V. U Phyu. 

2. (1933) AIR 1933 Lah 860 (861) : 15 Lab 36 : 147 Ind Gas 2m, Gulab v. 
Mt. Sarwar Jan. 

Note 27 

1. (1919) AIR 1919 Mad 838 (889) : 48 Ind Gas 89, Narayanaswami v. 
Gangadhara. 

(1928) AIR 1928 Rang 160 (162) ; 6 Rang 198 ; 110 Ind Cas 849, Kkorasany< 
V. C. Acha, 

(1930) AIR 1980 Lab 378 (379) : 120 Ind Cas 613, Din Muhammad v.. 
Kanshi Rain, 

(1908) 12 Cal W N 455 (468), Dwarka Das Karnani v. Chuni Lai Daga» 
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2. A suit to establish the plaintiff's right as partner and for 
accounts ; time runs in such a case from the date of the 
plaintiff’s exclusion/^ 

3. A suit by a partner against his sub-partner for a share for 
the loss sustained by the former in the main partnership.^ 

4. A suit for accounts without any prayer for dissolution of 
partnership.^ 

28* Suit for profits. — Article 109, ante, is a specific i)rovision 
for suits for the profits of immovable property belonging to the 
plaintiff which have been ivrongfully received by the defendant. 
A suit for profits not falling within that Article, either on the ground 
that the property in respect of which the profits are claimed does 
iiot belong to the plaintiff or on the ground that the defendant’s 
receipt of profits is not wrongful, would be governed by this Article.^ 
Thus, a suit for profits by one co-owner of property against others 
who had received the profits thereof is not one governed by Article 
109 but is governed by this Article.^ (See also Note 3 to Article 109.) 
A suit for profits of a business carried on by two brotliers which 
^business is subsequently wound up, would be governed by this Article 

(1921) AIR 1921 Cal 538 (540) : 06 Iiid Cas 811, Haramohan Poddar v. 
Sudar Sen Poddar, 

2. (1920) A I R 1920 Mad 680 (684, 685) : 58 lud Cas 969, Venkayya Naidu v. 

Lakshminarasayya, 

(1930) A I R 1930 Lah 378 (379) : 120 Ind Cas 013, Din Mtthammad v. 
Kanshi Ram. 

(1908) 12 Cal W N 455 (458), Dtvaraka Das Karnani v. Chuni Lai Daga» 
(1882) 4 All 437 (451) : 1882 All W N 87, Harrison v. Delhi and London 
Bank. 

3. (1934) AIR 1934 Mad 12 (13) : 148 Ind Cas 204 : 57 Mad 347, Scenayya v. 

Rarnalingayya. 

4. (1933) AIR 1933 Nag 127 (130) : 29 Nag L R 34 : 141 Ind Cas 277, Binjraj 

V. Kisanlal. 

Note 28 

1. (1921) AIR 1921 Cal 77 (78) ; 66 Ind Cas 876, Bhubanesivar Bhatiacharjee 

V. Dwarkesicar Bhattacharjee. 

(1906) 3 Cal L Jour 182 (186), F . H. Holloivay v. OimesJmar Singh. (Pos- 
session in G!xecntion of a decree subsequently set aside is not wrongful 
— On this point there is a conflict of opinion : See Notes to 
Article 109.) 

2. (1922) AIR 1922 Mad 150 (157) : 45 Mad 648 : 71 Ind Cas 177 (P B), 

Yerukola v. Yerukola. (Division in status effected between members 
of Hindu family — Subsequent suit for partition by metes and bounds 
and for share of profits received by members after taking account — 
Article 120 applies and time runs from date of demand.) 

(1896) 23 Cal 799 (804), Robert Watson d Go., Ltd. v. Ramchand Dutt. 

(1923) AIR 1923 Mad 679 (681) : 75 Ind Cas 848, Kuppuswami Cheiiy v. 
Singaravelu Chetty, 

(1935) AIR 1935 Mad 731 (733, 734) : 156 Ind Cas 640, Siddalinga Gowd v, 
Bhimana Gowd. 

(1925) AIR 1926 P C 93 (93) (P C), Midnapore Zamindary Co. Ltd. v. 
Naresh Narain. 

'(1924) AIR 1924 Rang 166 (160) ; 1 Rang 405 : 76 Ind Cas 865, Maung Po 
Kin V. Mating Shwe Bya, (A suit by one co-heir against another.) 


Artiole 120 
Notes 
27^28 
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Article 120 and time runs from the date of the knowledge of the winding up of 

Notes the business.^ Certain lands were attached under Section 146 of the 

28 — 29 Criminal Procedure Code and suits were filed to establish the rights 

of parties. Pending the decision in such suits, the defendant with- 
drew the profits of the attached property which had been dex)osited 
in Court. The suits were subsequently comiu'ornised to the effect 
that the attached lands should belong to the plaintiff. Plaintiff 
thereui)on sued the defendant for the i)rofits so withdrawn by the 
defendant. It was held that the suit was governed by this Article.^ 

Where an auction -purchaser or an assignee under a private treaty 
of the arrears of maintenance due and payable to a junior member of 
a Malabar tarwad from out of the profits of the tarioad property 
sues for recovery of such arrears, the suit would be governed by this 
Article and not by Article 127.^ 

29. Suit for revenue assessed on land. — A was the inamdar 
of a certain village. B held certain lands in the said village but he 
was not jdaced in |)ossession thereof either by A or his i')redocessor- 
in-title under any agreement. A sued to recover from B five years’ 
arrears of assessment. It was held that the suit was not for rent 
but for the i)ayment of land revenue, inasmuch as there was no 
relationship of landlord and tenant between the jmrties but only 


(1931) AIR 1931 Rang 150 (152) : 131 Ind Cas 511, Maung Po Nyxin v. Ma 
Saw Tin. 

(191G) AIR 191G Nag 40 (41) : 13 Nag L R 127 : 41 Ind Cas 848, Balwant 
V. TJeorao. (Article G2 or Article 89 does not ax)ply). 

(189G) 10 C P L R 98 (100), Mahamniad Farrukh v. Kadir Ali Khan. 

(1916) AIR 1916 Pat 384 (385) : 35 Ind Cas 430 : 1 Pat L Jour 69, Kisan 
Dayal Singh v. Kisan Deo Jha. 

(1929) AIR 1929 Oudh 83 (85) : 4 Luck 265 : 115 Ind Cas 99,Suraj Narain 
Singh v. Narbada Prasad. (Suit by one tenant-in-common against 
another for recovery of money received by him in excess of his share 
is gov(?rned by Article 120 and not by Article G2.) 

(1933) AIR 1933 Lah 951 (952) : 147 Ind Cas 909, Kidar Nath v. Shiv 
Dayal. 

(1915) 32 ind Cas 102 (104) : 1915 Pun Re (Rev) No. 5 page 16, Kadim 
Ilusam Khayi v. Mt. Murad Bibi. (Article 62 does not apply.) 
(1921) G1 Ind Cas 393 (393) (Lah), Mt. Shams-ul-nissa v. Yakub Bakhsh. 
(1936) AIR 1936 Mad 654 (655) : 162 Ind Cas 771, Sundararaja lyangar 
v. Raghava Reddi. 

(1928) AIR 1928 Nag 65 (65) : 105 Ind Cas 777, Bhudi Lai v. Mokham 
C'hand. 

(1936) AIR 1936 All 706 (707) : 165 Ind Cas 266, Charan Singh v. Diwan 
Singh. 

(1932) A I R 1932 All 272 (273) : 135 Ind Cas 836, Lakshmi Chand v. Mt. 
Anandi, 

(1917) AIR 1917 Mad 901 (902) : 33 Ind Cas 705 : 39 Mad 54, Madar Sahib 
v. Kader Moideen Sahib. 

(1921) 61 Ind Ca.s 393 (393) (Lah), Mt. Shums-ul-Nissa v. Yakub Bakhsh. 

3. (1923) AIR 1923 Mad 679 (681) : 75 Ind Gas 848, Kuv'pusami Chetty v. 

Singaravelu Chetty. 

4. (1923) AIR 1923 Cal 379 (381) : 50 Cal 476 : 72 Ind Cas 1041, Anantaram 

Bhattacharjee v. Hemchandra Kar, 

5. (1936) AIR 1936 Mad 573 (574) : 163 Ind Cas 190, NarayemaThirumupp^ 

V. Govinda Thirumuppu. 
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that of superior and inferior holder and that therefore this Article 
and not Article 110 applied to the case.^ 

30. Suit relating to companies. — As to suits under Section 
235 of the Companies Act, 1913, see Note 6 to Article 36 and the 
xmdermentioned cases.^ 

A suit by the liquidator of a company for money due in respect 
of unpaid calls would be governed by this Article where the case 
does not fall under Article 112.^ See Note 2 to Article 112. 

A suit by a share-holder for recovery of arrears of dividend is 
a claim for debt and is governed by this Article. It is not a claim 
arising out of a contract within Article 115 of the Act.'^ 

31. Suit for declaration. — Articles 11, 11 A, 92, 93, 118, 119 
and 125 are some of the s[)ocific Articles i)roviding for suits for 
declaration under various circumstances. A suit for a declaration 
not falling within any other Article of the Schedule will fall under 
this Article.^ Thus, a suit for a declaration of title to joroperty is 


Note 29 

1. (1901) 25 Bom 556 (559, 563) : 3 Bom L R 135, Sadashiv v. Eainkrishna, 
(1904) 6 Bom L R 423 (427), Antaji v, Kashinath. 

Note 30 

1. (1937) AIR 1937 Pat 293 (301) : 168 Ind Gas 786, Peninsular Locomotive 

Co. Ltd V. H . Langham Peed. 

(1933) AIR 1933 All 789 (799, 810) : 145 Ind Gas 893 : 55 All 912 (F B), 
Shiam Lai v. Official Liquidators of U. P. Oil Mills Co. Ltd. 

2. (1903) 1903 Pun Rn No. 70 page 301 : 1903 Pun L R No. 160, Harchand 

Eai V. Eajig Lai. 

(1935) AIR 1935 Lah 335 (336) ; 156 Ind Gas 951 : 16 Lab 1055, Jagroan 
Trading Syndicate Ltd. v. Manak Chand Eoshan Lai. 

(1935) AIR 1936 Lah 975 (976) : 160 Ind Gas 346, Modern Chemical IV'or/cs 
Ltd., Baroda v. M anrnohan Nath Dar. (A call order was passed by a 
Liquidation Court in Baroda authorising liquidators to institute suits 
to recover sums due from persons living outside the jurisdiction of 
Baroda Court. A suit was filed for recovery of money due for the call 
and was based on the order. The plaint was in the form of an ordi- 
nary action. Held that the suit was governed by Article 120.) 

(1886) 10 Bom 483 (487), Parell Spmning and Weaving Co. Ltd., v. Manck 
Haji. 

3. (1926) AIR 1926 Mad 615 (620) : 49 Mad 468 : 94 Ind Gas 515 (F P.), 

Venkata GurunadJia Earn Seshayya v. Triimrisundari Cotton Press 
Bezivada. (A I R 1919 Mad 646, Overruled.) 

Note 31 

1. (1938) AIR 1938 Bom 115 (120, 121), Isap Bapuji A7nijiw.Umarji Abhram 
Adam. 

(1916) AIR 1916 Gal 392 (393) : 34 Ind Gas 702, Dina Nath v. Eama Nath. 
(1920) AIR 1920 Nag 6 (8) : 54 Ind Gas 300, Pratapsing v. Eaja Daitaji 
Eao. (Suit for declaration that defendant is not son of a particular 
person.) 

(1933) A j: R 1933 Lah 370(371) : 144 Ind Gas 976, Co7irt of Wards, Bhahaur 
Estate V. Bakhtawar Khan. (Where a plaintiff, in a suit for decla- 
ration of a right to graze cattle over certain lands, proves that he was 
obstructed in the enjoyment of his right within three years before suit,, 
the onus is shifted on to the defendant, and he has to show, in order 
that the suit may be time-barred, that such obstruction took place 
more than six years before the suit.) 


Article 129' 
Notes 
29—81 
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not governed by any other Article and is therefore governed by this 

(1919) AIR 1919 Cal 215 (217) : 49 Iiid Cas 965, Jitendra Gopal v. Matan- 
gini. (Suit for declaration that allotment by Collector under Bengal 
Estates Partition Act is not legally valid.) 

‘(1888) 1888 Pun Re No. 135 page 368, Ram Chand v. Muham^nad Khan, 

*'(1920) AIR 1920 Lah 193 (194) : 57 Ind Cas 62, Karam Narain v. Salamat 
Bai, (Suit for declaration that property is not liable to attachment— 
Auction-purchaser is not a necessary party and hence Article 120 and 
not Article 11 held applicable.) 

‘11913) 20 Ind Cas 490 (491) : 35 All 308, Raghunandan Prasad v. Sheo 
Prasad, (Suit to have municipal election declared void and contrary 
to law.) 

‘(1915) A I R 1915 Lah 278 (279) : 27 Ind Cas, 574 Nur Khan v. Mt. Bakh- 
tairar. (A declaratory suit for setting aside a will is governed by 
Article 1^.) 

^(1937) AIR 1937 Oudh 47 (51) : 166 Ind Cas 232, Ram Khelawan v. Raja 
Ram pal Singh. 

*(1910) 2 Ind Cas 107 (109, 110) : 1909 Pun Re No. 63, Yad Ali v. Mubarak 
AU. 

(1910) 5 Ind Cas 343 (344) (Mad), Ramaswamy v. Muniandi Servai. 

•<(1934) AIR 1934 Mad 147 (168, 164) : 57 Mad 501 : 154 Ind Cas 990, 
ThiruvenkatacharyuVii v. Secy, of State. 

(1921) AIR 1921 Bom 182 (183) : 45 Bom 597 : GO Ind Cas 903, Chotalal v. 
Vishnu. 

'(1899) 2 Oudh Cas 79 (82, 83), Ashik Ali Khan v. Mazhar Ali Khan. 

'(1898) 20 All 35 (38) : 1897 All W N 193 (F B), Francis Legge v. Ramharan 
Singh. (3 All 40, Not followed.) 

'(1930) AIR 1980 Bom 61 (63) : 54 Bom 4 : 124 Ind Cas 773, Krishnaji 
Annaji v. Annaji Dhondaji. (Partition of joint family property — 
Suit to obtain declaration that projxirty in possession oi father is 
partible after his death.) 

‘(1916) A I R 1916 Lah 150 (150) : 34 Ind Cas 253, Mangal Singh v. M'angal 
Singh. 

(1906) 1906 Pun Re No. 76 page 289 : 1906 Pun L R No. 125 : 1906 Pun 
W R No. 113, Ganpat v. Dhani Ram. 

'(1936) AIR 1936 Mad 440 (447, 448) : 59 Mad 667 : 163 Ind Cas 712, Visve- 
sivara Rao v, Surya Rao. 

(1926) AIR 1926 Bom 590 (592) : 99 Ind Cas 293, Sursmgji Dajiraj v. 
Secretary of State. 

■<(1894) 1894 Boni P J 82 (84), KrisJma ji v. Nilo Bhaskar. 

■*(1900) 8 Bom L R 420 (421), Gopal v. Krishna. (The starting point for a 
decision of a Settlement Officer to be set aside or modified is the date 
when the decision is duly pronounced after notice to the parties and 
that is prima facie the date the decision bears. But if due notice was 
not given and the party affected became aware of the decision only 
subsequcritly, he will have six years from such later date within which 
to bring his suit.) 

'(1898) 25 Cal 49 (52) : 2 Cal W N 76, Gour Mohan Gouli v. Dinonath Kar^ 
mokar, 

(1928) AIR 1928 All 267 (268) : 109 Ind Cas 64 : 50 All 510, Mohammad 
Nazir v. Mt. Zulaikha. 

‘(1898) 22 Bom 430 (434), Bai Shirinbai v, Khgrshedji, 

<1923) AIR 1923 Oudh 101 (102) : 74 Ind Cas 195, Khalil v. Makommed 
Ismail. 

(1900) 23 Mad 583 (592), Commercial Bank of India v. Allavoodeen Sahib, 

<1908) 13 Mad L Jour 267 (268), Srinivasa Ramanujachariar v. Subha- 
chariar. 

<(1921) 60 Ind Cas 529 (531) (Pat), Ohanshyan Chaudury y. Basdeb J ha. (An 
execution sale which takes place in contravention of the provisions oi 
Section 168 (b) of the Bengal Tenancy Act is void. A suit for a decla- 
ration that such a sale is illegal and inoperative is governed by Article 
120 .) > 
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Article.^ Similarly, a suit by a remote reversioner that an alienation 


(1937) AIR 1937 Lah 537 (540) : I L R 1937 Lah 209 ; 171 Ind Gas 189, 
Robert Hercules Skinner v. B, M. Skinner. (Suit for declaration on 
ground of pre-docree compromise that decree-holder is barred from 
executing decree.) 

(1936) AIR 1936 Lah 49 (50) : 161 Ind Gas 592, Bhagwandas v. Gian 
Chand. (Suit by donor to declare gift invalid.) 

(1922) AIR 1922 Oudh 148 (149) : 24 Oudh Gas 280, Bhagtuan Bakhsh Singh 
V. Manraji Kunvmr. (Accrual of right — Failure in Revenue Court in 

ejectment suit — Civil suit — Limitation, starting point for Review 

application for, whether saves limitation — Facts of every case to be 
looked into.) 

(1929) AIR 1929 Lah 872 (873) : 121 Ind Gas 428 : 11 Lah 99, Parshotam 
Singh v. Balwani Si7igh. (Article 120 will apply if suit is treated as 
one for declaration.) 

(1929) AIR 1929 Lah 208 (209) : 114 Ind Gas 437, Tuhi v. Guran Ditta. 
(A suit for declaration brought after testator’s death that the muta- 
tion in favour of the defendant on the basis of a will is wrong and 
does not affect the rights of the plaintiff is governed for purposes of 
limitation by Article 120 of the Limitation Act and not by Article 1 
of the Punjab Limitation (Custom) Act.) 

(1924) AIR 1924 Oudh 120 (123) : 27 Oudh Gas 140 ; 77 Ind Gas 329, 
Dwaraka Prasad v Mt, Rain Dehi. 

(1923) A 1 R 1923 Rang 82 (83) : 74 Ind Gas 164, Mison Ma Khaing v. Sewa 
Ba. (Suit for declaration that a sale is fraudulent.) 

(1928) AIR 1928 Bom 383 (384) : 113 Ind Gas 378, Chintavian Bahmnt v. 
Bhagiuan Ganpati. 

(1914) AIR 1914 Mad 534 (535) : 37 Mad 322 : 18 Ind Gas 770, Secretary 
of State V. Janahiraviayya. (A suit for declaration that the Govern- 
ment has no right to collect water-cess is governed by Article 120 and 
not by Article 131 and the cause of action arises every tin^e the cess 
is demanded.) 

(1924) AIR 1924 P G 150 (155) : 80 Ind Gas 835 : 51 Ind App 257 : 47 Mad 
572, Anihu Nair v. Secretary of State. 

(1899) 1 Bom L R 373 (378), Khanderao v. Rarnji. 

2. (1919) AIR 1919 Cal 1050 (1051) : 46 Ind Gas 796, Husan Mea v. Naun 
Mea. 

(1918) AIR 1918 Cal 345 (346) : 44 Ind Gas 996, Muhammad Jalis v. 
Secretary of State. 

(1916) AIR 1916 Cal 465 (468) : 36 Ind Gas 292, Tarak Nath v. Syama 
Char an. 

(1906) 11 Cal W N 186 (189) : 4 Cal L Jour 568, Shyamanand Das v. Raj 
Narain Das. 

(1905) 1 Cal L Jour 73 (79, 80), Mohahharat Shah v. Abdul Hamid Khan. 

(1883) 9 Cal 163 (166) : 11 Cal L R 409, Bissessur Bhugut v. Miirli Sahu. 
(Suit for declaration and confirmation of possession.) 

(1884) 10 Cal 525 (527), Luchmon Sahai v, Kanchan Ojhain. 

(1922) AIR 1922 Cal 8 (10) : 65 Ind Gas 8, Joynarain Sen Ukil v. Srikanta 
Roy. 

(1887) 10 Mad 213 (215), Pachamuthu v. Chinnappan. 

(1909) 1 Ind Gas 810 (811) (Cal), Kali Debya v. Bhagaban Nanda, 

(1922) 65 Ind Gas 101 (102) (All), Rarn Dhari Vpadhia v. Babii Lai Upadhia. 

(1922) AIR 1922 Cal 255 (257) : 65 Ind Gas 39, Gyanendra Nath Chakra-^ 
varti V. Paresh Nath Pal. 

(1923) AIR 1923 Nag 86 (87, 88) : 71 Ind Gas 205 : 19 Nag L R 11, Dongar 
Singh v. Vishwanath Singh. (Suit for ascertaining what the titles 
of the jmrties are over the lands in the mahal — Suit is governed 
.Article 120 — Such a suit cannot be time-barred merely because the 
Revenue Officer declined more than six years before the institution of 
the suit to proceed with a partition until the question of title had 
been decided in a Civil Court.) 

(1016) AIR 1916 Lah 161 (161) : 1916 Pun Re No. 47 : 34 Ind Gas 5J6, 
Kaln Khan v. Urnda. 


Article 120 
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by a Hindu widow is not binding on the reversioners is governed by 
this Article.^ 

Where the plaintiff seeks further relief than a mere declaration, 
the relief of declaration is only an ancillary one and the suit would 
be governed, for purposes of limitation, by the Article governing 
the suit for such further relief.^ Such Article may happen to be this 
Article itself. 

Whether a suit is one for a mere declaration or for other relief 
must be gathered from the circumstances of the case.® If the suit, 
though framed as one for j^ossession, is really one for a declaration, 
this Article will govern the case.^* A declaratory suit does not cease 
to be governed by this Article by reason merely of the fact that other 
reliefs are also asked, if such reliefs are unnecessary, superfluous or 
premature.®^ 

(1892) 6 G P L R 40 (42), Rodee v. Oanapati. (Suit for declaration of. pro- 
prietary rights in land under Section 88, C. P. Land Revenue Act, 
1881, is governed by Article 120.) 

(1934) AIR 1984 Lah 134 (135) : 15 Lab 469 : 152 Ind Gas 100, Dalip Singh 
V. Mt. Tabi. 

(193G) AIR 1930 La.h 835 (836) : 165 Ind Gas 149, Ishar Das v. Ghtilam 
Muhammad, 

(1884) 1884 Pun Re No. Ill page 319, Chaith Singh v. Jiivan. 

(1883) 1883 Pun Rc No. 19 page 60, Mangal v. Buta, 

(1908) 1903 Pun Re No. 56 page 247 : 1903 Pun L R No. 93 (P B), Dheru v. 
Sidhu, 

(1882) 1882 All W N 173 (174), Jaipal Singh v. Mata Balchsh. 

(1883) 5 All 822 (323) : 1883 All W N 49, Sohha Pandey v. Sahhodhra, 

(1900) 22 All 90 (93) : 1899 All W N 188, M uhanimad Baqar v. Mango Lai 
(1894) 16 All 73 (75) : 1894. All W N 1, Din Dayal v. liar Narain. 

(1935) AIR 1935 All 1018 (1019) : 158 Ind Gas 434, Abdul Ghafoor v. 
Thalmr Ham. 

(1931) AIR 1931 Cal 131 (132) : 58 Gal 120 ; 130 Ind Gas 273, Nagcndra 
Nath V. Mohini Mohan. 

(1924) A T R 1924 Lab 324 (325) : 69 Ind Gas 501, Sher v. Piara Ram. 

(1925) A I R 1925 1^ G 42 (43) : 4 Pat 244 : 52 Ind App 109 ; 86 Ind Gas 289 
(P C), Satya Niranjan Chakravarty v. Rain Lai. 

3. (1916) AIR 1916 Cal 606 (608) : 30 Ind Gas 578, Sarah jit Pratah v. Bhagwat 

Koeri. 

[See also (1893) 16 Alad 138 (139), Purahen v. Parvathi. (Declaratory 
suit by reversionary heirs.)] 

4. (1916) AIR 1916 Cal 751 (754) : 31 Ind Gas 242, Brojendra Kishore v. 

Bharat Chandra. 

(1912) 15 Ind Gas 545 (547) (All), Dhanuk Singh v. Tulsi Ram. 

6. See the cases cited in Foot-Note (6), below. 

6. (1922) AIR 1922 Cal 419 (420) : 65 Ind Gas 200 : 49 Cal 544, Pannalal 
Biswas V. Pancliu Ruidas. 

(1936) AIR 1936 Oudh 387 (394, 395) : 164 Ind Gas 118 (124), Par tab 
Bahadur Singh v. Jagatjit Singh. 

6a (1884) 10 Cal 525 (527), Luchmon Sahai v. Kanchan Ojhain. (Prayer to set 
aside an order which could not be set aside by a Civil Court is a 
surplusage.) 

(1929) AIR 1929 Cal 417 (417, 418) : 120 Ind Gas 104, Profulla Chandra v. 
Kshetra Lai. 

(1936) AIR 1935 Pesh 95 (97) : 157 Ind Gas 846, Moti Ram v. Devi Das. 
(1908) 1908 Pun Re No. 61 page 302 : 1908 Pun W R No. 108, Munshi Bam 
V. Hamni. 
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Time, for a suit for a declaration, will run from the date when 
the right to sue accrues. The question when a right to sue will 
accrue in such cases is not one easy of answer. To a certain extent 
it will depend upon the facts and circumstances of each case.®i^ In 
Peria Aiya v. Shunmugasundaram,'^ Mr. Justice Sadasiva Aiyar 
observed in his Order of Reference to the Full Bench as follows : 
‘‘Section 42 of the Specific Relief Act provides in general terms 
that any person entitled to any legal character or to any right 
to proi^erty may institute a suit against any person denying, 
or interested to deny his title to such character or right, and 
the Court may, in its discretion, make the needed declaration 
that he is so entitled. Now, if a suit can be instituted not 
only against the person denying, but oven against one merely 
interested to deny, when does the right to sue accrue for a suit 
brought against a person who is merely interested to deny ? Is 
it as soon as the defendant becomes interested to deny or the 
xdaintifT apprehends that he may actually deny? And if the 
cause of action arises only when the denial occurs, should that 
denial be by a formal act, or can an oral denial made to a third 
])erson or a denial made in writing and not communicated to 
anybody, give rise to a cause of action, and will the plaintiff 
be barred after six years from such denial ? Can the defendant 
be allowed to say that he wrote a denial in his closet and put 
it in a box without communicating it to anybody and tliat six 
years from that date is the period for bringing the declaratory 
suit ? Further, does each separate denial give rise to a separate 
cause of action?” 

The Full Bench, to which the question was referred, did not, 
however, answer the question. An examination of the decided 
cases reveals a conflict of opinion which it is not easy to reconcile. 
According to one view, a suit for a declaration of title to immovable 
property is not barred so long as plaintiff’s right to such property 

(1921.) AIR 1921 Cal 786 (788) : 70 liicl Cas 525, Sarat Chandra v. Kanai 
Jjal. 

6b (1916) AIR 1910 Cal 751 (754) : 31 Ind Cas 242, Brojendra Kishore v. 
Bharat Chandra, 

(1922) AIR 1922 Cal 8 (10) ; 65 Ind Cas 8, Joy Narain Sen Ukil v. 
Srikanta Roy. 

(1933) A I R 1933 Lah 270 (270) : 143 Iiid Cas 725, Mahomed Umar v, 
Muhammad Ibrahim. 

(1904) 7 Oudh Cas 187 (189), Tliakur Chhaiar Dhari Smgh v. Bhagioan Din. 
(Limitation for declaratory suit by landlord against tenant after 
order of Revenue Court cancelling notice of ejectment — Time runs 
from date of order.) 

aZ.so (1917) AIR 1917 Oudh 168 (169) : 20 Oudh Cas 126 : 39 
Ind Gas 428, Bansgopal v. Basdeo Singh. (The limitatiou 
cannot be deemed to run so long as the adverse order is sub 
judice or is being challenged by the person against whom it 
was made by an appeal to a higher tribunal and is liable to be 
set aside by or to merge in the decision of that tribunal.) 

(1929) AIR 1929 Nag 124 (126) : 118 Ind Cas 62, Ibrahim Khan v. 
Nagoji.)'\ 

7. (1914) AIR 1914 Mad 884 (335) : 88 Mad 908 : 22 Ind Cas 615 (F B). 
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is a subsisting right, and the right to bring a declaratory suit is a 
continuing right, so long as the right to the property itself is 
subsisting ; in other words, that there is no limitation at all to such 
suits.^ This view has not generally been followed.®^ 

It is generally agreed that the right to sue accrues when the 
right in respect of which the declaration is sought is denied or 
challenged.^ But, in order to give rise to a cause of action, the denial 
must be that of the defendant.^^^ In Mt. Bolo v. Mt. KoJclan,'^^^ 
their Lordships of the Privy Council observed : “There can be no 
right to sue until there is an accrual of the right assorted in the 
suit and its infringement or at least clear and unequivocal threat 


8. (1905) 8 Oudh Cas 303 (305, 306), Sripal Singh v. Mt, Bani. 

(1886) 6 Suth W R 218 (218), Hurronath Boy v. Jogendur Chundcr Roy. 

[See also (1866) 7 Suth W R 96 (96), Fureejayi Khatoon v. Bykant 
Chunder. (The statute of limitation will not apply to a claim 
for a declaration of title, plaintiS being in possession of the 
land regarding which the declaration is required.)] 

8a (1916) AIR 1916 Cal 751 (754) : 31 Ind Cas 242, Brojendra Kisliore v. 
Bharat Chandra. (20 Cal 906, Not followed.) 

(1905) 1 Cal L Jour 73 (81), Mohabharat Shaha v. Abdul Hamid. (20 Cal 
906, Dissented from.) 

9. (1920) A I R 1920 Gal 885 (887) : 65 Ind Cas 039 : 47 Cal 331, Bejoylal Seal 

V. Nayayt Mxinjari Dassi. 

(1914) AIR 1914 Oudh 118 (120) : 23 Ind Cas 231, Baxn Jiyaivan v. Abdul 
Hasan Khan. (Where a Revenue Court held in a suit that the defen- 
dants are nob ordinary tenants and in the next suit between the 
same xjarties held they were under- proprietors, it was held that cause 
of action for civil suit to declare that they were not under-proprio- 
tors arose not with the previous decision but with the entry of the 
defendants’ names as under-proprietors under the subsequent order of 
the Court.) 

(1914) A I R 1914 Oudh 235 (236) : 25 Ind Cas 34, Mahadeo Singh v. Jag^ 
rnohan Singh. (No denial till 1906 — Suit within six years of 1906 not 
barred.) 

(1916) AIR 1916 Dah 390 (390) : 34 Ind Cas 958, Kalu v. Baxn Lai. 

(1910) 5 Ind Cas 115 (116) (Cal), Muhammad Mehdi Hasaxi Khan v. Phul 
Kuar Mahton. 

(1913) 18 Ind Cas 698 (698) : 35 All 149, Basant Lai v. Chidammilal. 

(1882) 1882 Pun Re No. 88 page 256, Fxitteh Singh v. Kharak Singh. 

(1933) AIR 1933 Lah 412 (414) : 142 Ind Cas 606, Sukhdev Singh v. 
Mathra Smgh. 

(1910) 8 Ind Cas 357 (357) (Mad), Anandan Varar v. V asudevan Nambudri. 
(1919) AIR 1919 Cal 1050 (1051): 46 Ind Cas 19G,Husan Meav. Naun Mea. 
(1890) 15 Bom 422 (424), Tukabai v. Vinayak Krishna. (Where A brought 
a suit against B for a declaration that she was the daughter of C, 
held that Article 120 applied, and that A's right to sue accrued, not 
from the death of C but from the date of B's denial of her status.) 
[But see (1876) 1876 Bom P J 252, Bajabai v. Krishnarav. (Limita- 
tion for a suit for a declaration of heirship to a Hindu is that 
provided for in Art. 120 and runs from the date of his death.) 
(1895) 1895 Bom P J 257, Vishnu Laxman v. Govind Mahadeo.] 

9a (1900) 1900 Pun Ro No. 20 page 76 : 1900 Pun L R No. 25. Natha Singh v. 
Sadig Ali. 

(1937) AIR 1937 Pe.sh 94 (95) : 171 Ind Cas 267, Akbarullah v. Hasmn Ali 
Khan, 

(1935) AIR 1935 All 174 (176) : 153 Ind Cas 73, Shiam Lai v. Muhammad 
Ali Asghar Hasain. 

9b(1930) AIR 1930 P C 270 (272) ; 11 Lah 657 : 57 Ind App 325 : 127 lad 
Cas 737 (PC). 
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to infringe that right by the defendant against whom the suit is 
instituted.” Thus, a mere entry in the revenue papers of the 
defendant’s name as the owner of property, without any act of 
denial on the part of the defendant, will not furnish a cause of 
action. A right to sue will arise when the defendant does any act 
amounting to a denial of the plaintiff’s title.®^ An entry, however, 
which is the result of the denial by the defendant will furnish a 
cause of action.^^^ 

A mere denial is, however, not sufficient to furnish a cause of 
action; there must be some overt act accompanying the denial. 

9c (1922) AIR 1922 Ciil 251 (253) : 63 Ind Cas 954, Soroj Kumar Acharji v. 
Timed Ali Howladar, 

(1919) AIR 1919 Cal 1050 (1051) : 46 Ind Caa 796, Husan Mea v. Naun 
Mea, (Omission of plaintiS’s name in register does not give a cause 
of action.) 

(1916) AIR 1916 Cal 392 (393) : 34 Ind Cas 702, Dinanaih Das v. Rama 
Nath Das. 

(1929) AIR 1929 All 529 (531) : 121 Ind Cas 209, Aftab Ali Khan v. Akbar 
Ali Khan. 

(1888) 1888 Bom V J 272, Parvatsingji v. Amarsingji. (Denial by defen- 
dant gives cause of action and not subsequent order based on such 
denial.) 

(1906) 1906 Pun L R No. 151 page 502, Tej v. Kanhaya, 

(1935) AIR 1935 All 174 (176) : 153 Ind Cas 73, Shiayn Lai v. Mohamed 
Ali Asghar Husain. 

(1919) AIR 1919 Lah 66 (67) : 44 Ind Cas 912, Gokal Chand v. H^ikam 
Chand, 

(1927) AIR 1927 All 597 (598) : 102 Ind Cas 172, Kaujdar Singh v. Bal 
Deo Singh. 

(1929) AIR 1929 All 331 (332) : 119 Ind Cas 502, ^orawat Singh v. Dip 
Chand. 

(1933) A I R 1933 Mad 503 (506) : 144 Ind Cas 602, Natesa Ayyar v. Man- 
galathammal. (Fact that the money, in respect of which declaration 
is prayed for and the plaintill’s right to whi(*h was denied, was 
brought into Court will not furnish a fresh starting point.) 

(1914) A I R 1914 All 184 (186) : 36 All 492 : 24 Ind Cas 535, Mt. Allah 
Jilai V, Umrao Husain. 

(1929) A I R 1929 I.ah 379 (381) : 119 Ind Cas 232, Ballo v. Ganeshi Lai. 
(1928) AIR 1928 Lah 516 (522) : 9 Lah 428 : 119 Ind Gas 258, Faleh Ali 
Shah v. Mahomed Bakhsh. 

(1900) 24 Bom 533 (538) : 2 Jiom L R 354, Datiatraya v. Ranichandra. 

[See also (1920) AIR 1920 Oudh 9 (10) : 55 Ind Cas 893 : 23 Oudh 
Gas 46, Sri Raj Kunwar v. Ganga Prasad. 

(1915) AIR 1915 Oudh 224 (225) : 28 Ind Cas 307, Ram Autar v. 
Abdul Hasa7i Kha^i.] 

[But see (1913) 18 Ind Cas 463 (464) (All), Lachini Bai v. Bankey 
Lai. (Entry by mistake — Held, cause of action arose.) 

(1913) 19 Ind Cas 751 (751) (All), Tara Chand v. Boti Ram. (Wrong 
entry in revenue papers — Cause of action arises.)] 

9d(1937) AIR 1937 Oudh 291 (293) : 166 Ind Cas 774, Bajik of Upper India 
V. Mt. Hira Krier. 

(1914) AIR 1914 All 124 (125) : 22 Ind Cas 608, Buti Ram v. Tara Chand. 
(1916) AIR 1916 Oudh 328 (329) : 34 Ind Cas 776, Ali Husain Khan v. 
Mt. Bandi Bihi. 

[See also (1927) AIR 1927 All 296 (297) : 100 Ind Cas 45, Bhikam 
Smgh V. Bharat Indu.] 

10. (1922) AIR 1922 Cal 8 (10) : 65 Ind Cas 8, Joy Narain Sen Ukil v. Sri- 
kanta Boy. 

(1932) AIR 1932 Lah 81 (82) : 136 Ind Cas 601, Paras Bam v. Chetan Das. 
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Article 120 Further, it is necessary that the plaintiff should have knowledge of 

Note SI the denial and time will run only from the date of such knowledge.^^ 

There is a conflict of opinion as to whether there may be successive 
denials of the plaintiff’s right so as to furnish successive causes of 
action for a suit for a declaration. On the one hand, it has been 
held that it is the first of the series of denials or the first invasion 

(1933) AIR 1933 Lah 53 (55) ; 145 Ind Cas 241, Shankar Das v. Mt, Dhan 
Devi. 

(1914) AIR 1914 Lah 70 (71) : 23 Ind Oas 458, Natha Singh v. Ishar Singh, 

(1988) AIR 1938 Lah 318 (319), Dasondhi Khan v. Jan Mohammad. 

(1933) AIR 1933 Oudh 283 (285) : 144 Iiid Cas 316, Mt. Suhhdasi Kuar v, 
Fateh Bahadur Singh. 

(1911) 10 Ind Cas 11 (13) (Oudh), Sarju Singh v. Gaya Din Singh. 

(1926) 93 Ind Cas 358 (358) (Lah), Moti Singh v. Boda. (Limitation for 
a suit for declaration of plaintiff’s title and correction of revenue 
entries, where the defendant in whose name the entries in question 
stand has neither paid any revenue nor received any rent, starts from 
the date of overt act threatening plaintiff’s rights.) 

(1922) 65 Ind Cas 647 (648) (Lah), J ai Oo'pal v. Muhammad Bakhsh. 

(1931) AIR 1931 Bom 269 (271, 272) ; 133 Ind Cas 241, Dharwar Bank Ltd. 
V. Mahomed Hayat. (A suit for a declaration that the shares in a 
company are the property of the plaintiff is one governed by Article 
120 — The right to sue accrues when the company refuses to grant the 
plaintiff’s request to enter his name in the register of shareholders.) 

(1932) AIR 1932 Bom 15 (20) : 136 Ind Cas 161, Dattatraya Pandurang^ v. 
Lakshman Mahadev. (Suit for declaration of invalidity of alienation 
— Cause of action arises when the alienation is made and not when 
the alienation becomes known to the plaintiff.) 

(1923) AIR 1923 Oudh 27 (28) : 74 Ind Cas 340, Mayiohar Lai v. Achuta- 
nand, (Limitation for a suit for a declaration that the plaintiff is an 
undor-proprietor runs from the ejectment order and not from decree 
in rent suit against him, on the ground that he was a tenant 
especially when he is in j)osses.sion in spite of the decree and order.) 
[Se^ (1935) AIR 1935 Oudh 181 (183) : 153 Ind Cas 965, Bhagwati 
Prasad v. Chauharja.] 

11, (1916) AIR 1916 Mad 130 (135) : 30 Ind Cas 669, Muruga Chetty v. Raja- 
swamy. (A I R 1914 Mad 429, followed.) 

(1905) 1 Cal L Jour 78 (82), Mohahharat Shaha v. Ahdul Hamid Khan. 
(Mortgage by defendant of plaintiff’s property in 1886 — Decree thereon 
in 1888 — Plaintiff’s claim and rejection on 19th March 1889 — Sale on 
22nd April 1889 — Plaintiff held to have got knowledge of defendant’s 
denial only when his claim wa.s rejected on 19th March 1889.) 

(1914) AIR 1914 Mad 429 (430) : 22 Ind Cas 883, Thir^imala Rao v. Dtirgi 
Shettithi. 

(1918) AIR 1918 All 175 (176) : 43 Ind Cas 175, Mahahir Rai v. Sarju 
Prasad. (The denial must be communicated to plaintiff, in order to 
give him a cause of action — Unless so communicated, the statute of 
limitation cannot run against plaintiff.) 

(1928) AIR 1928 All 172 (177) ; 114 Ind Cas 177 : 50 All 559 (P B), Fagira 
V. Hardeica. (Per Mukerji, J.) 

(1927) AIR 1927 Oudh 21 (21) : 98 Ind Cas 750, Mahahir v. Jageshar. 

(1922) AIR 1922 All 114 (115) ; 66 Ind Cas 148, Gopal Das v. Oanga 
Behariji. 

(1899) 3 Oudh Cas 55 (59), Balbhadhar Singh v. Ranipal Singh. (An agent 
fully represents his principal in dealing with other persons and know- 
ledge acquired by him while acting within the scope of his agency 
must be held to be the knowledge of his principal.) 

(1903) 6 Oudh Cas 142 (147), Deputy Commissioner ^ Rai Bareli v. Mahesh 
Baksh. (It was held that the knowledge of the Court of Wards which 
had the charge of the plaintiff’s property was not knowledge of the 
plaintiff.) 
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of the plaintiff’s right that will furnish the cause of action. Thus, 
according to this view, where the plaintiff applies for the registration 
of his name in revenue papers on the strength of his alleged title 
but is refused registration on the defendant’s objection, the refusal 
will furnish a cause of action. But a fresh application and a fresh 
refusal will not furnish a fresh cause of action. See also the under- 
mentioned cases^^^ to the same effect. Similarly, it has been held that 
where there has been a denial to the knowledge of the plaintiff, a sub- 
sequent act in furtherance of the denial cannot furnish a fresh cause of 
action. A contrary view, namely that every denial or invasion of 
the plaintiff’s right would furnish a cause of action on which a suit 
for declaration could be based, has been held in the undermentioned 
cases. A third view is that whore the later invasion of a right is of 

lla(1893) IG Mad 294 (295) : 3 Mad L Jour 98, Balakrishna v. Secretary of 

State. 

(1914) AIR 1914 Mad 429 (430) : 22 Ind Cas 883, Thirumala Bao v. Durgi 
Shetiethi. 

(1935) AIR 1935 Mad 967 (970, 971) ; IGl Ind Cas 653 : 59 Mad 75, Foyinu 
Nadar v. Kiimaru Beddiar. 

(1929) 115 Ind Gas 629 (630) (All), Kallu Shah v. Mahomed Ehsanullah. 
(1937) AIR 1937 Oudh 291 (293) : 166 Ind Cas 774 (776), Bank of Upper 
India v, Mt. Hira Kuer, 

12. (1922) AIR 1922 Mad 194 (195) : 67 Ind Cas 600, Angati Pararnbath Kan- 

niyalli Batha v. Thehke Illath N eelakhandan. 

13. (1922) A I R 1922 Mad 194 (195) : 67 Ind Cas 600, Angati Paramhath Kan- 

niyalli Batha v. Thehke Illath Neclakhayidan. 

(1927) AIR 1927 Oudh 21 (21) : 98 Ind Cas 750, Mahabir Pattah v. Jage- 
shar Pattak, 

(1909) 1 Ind Cas 557 (557) : 31 All 9, Akhar Khan v. Turahan. 

13a(l925) 91 Ind Cas 605 (607) (Lah), Jaimal Singh v. Chand Singh. 

(1918) AIR 1918 Oudh 316 (316); 48 Ind Cas 301, Jagdamba Bakhsh Singh 
V. Mahadeo Singh. (The subsequent issue of an abortive notice b}’ 
the landlord does not give a fresh cause of action.) 

(1927) 99 Ind Cas 988 (989) (Lah), Hira v, Paxm Singh. 

(1928) 110 Ind Cas 866 (868) (Lah), Chhankanda Bam v. Hakam Khan. 

14. See (1917) AIR 1917 Lah 293 (295) : 42 Ind Cas 846 : 1917 Pun Re No. 79, 

Ghulam Hussain v. Saifullah Khan. 

15. (1929) AIR 1929 All 331 (332) : 119 Ind Cas 502, ^orawar Singh v. Dip 

Chand. (For a suit for declaration there may be ropoatod causes of 
action.) 

(1913) 18 Ind Gas 226 (227) (All), Melap Chand v. Meharban Singh. 

(1898) 1898 All W N 215 (216), Illahi Bakhsh v. Harnam Singh. 

(1920) AIR 1920 Oudh 9 (10) : 23 Oudh Cas 46 : 55 Ind Cas 893, Sri Ilaj 
Kunwar v. Qanga Prasad. (The plaintiff was all along in possession 
— No attempt was ever made to interfere with that possession — That 
being so, even if the plaintiff was aware of the entry in revenue 
papers he could afford to ignore it.) 

(1938) AIR 1938 Mad 193 (198, 199), Appa Bao v. Secretary of State. 

(1919) AIR 1919 Oudh 404 (405) ; 53 Ind Cas 1005, Parmeshwar Din v. 
Bam Nath. (The mere fact that a Revenue Court refused to partition 
a ioiiit khewat till the shares of the contending parties were determined 
by the Civil Court does not necessarily vest the opposite party with an 
adverse title if the possession of the person against whom the order is 
passed remains undisturbed.) 

(1919) AIR 1919 Lah 66 (67) : 44 Ind Cas 912, Gokal Chanda v. Hukam 

Chanda. 

(1907) 1907 Pun Be No. 140 page 672 : 1907 Pun W R No. 187, Hakim 
Singh v. Waryaman. 
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a different and more serious kind, as a sale following an attachment 
of property,^® or when the enjoyment though disputed is not actually 


(1919) AIR 1919 Lah 415 (416) : 63 Ind Cas 595 ; 1919 Pun Re No. 98, 
Jahana v, Walli, 

(1919) AIR 1919 Lah 425 (426), Devi Das Mohamad, 

(1922) AIR 1922 Lah 94 (95) : 3 Lah 43 : 67 Ind Gas 990, Mahomed Hanif 
V. Ratan Chand, 

(1922) AIR 1922 Lah 125 (126) : 65 Ind Cas 124, Lorind Chand v. Allah 
Bakhsh, 

(1927) AIR 1927 Lah 119 (119) : 100 Ind Gas 732 : 8 Lah 22, Smail v. 
Bahab. 

(1927) AIR 1927 Lah 887 (887) : 109 Ind Cas 169, Muhammad Bakhsh v. 
Ramzan, 

(1930) AIR 1930 Lah 284 (285) : 122 Ind Cas 225, Ghulam Rasul v. Rahim 
Bakhsh . 

(1933) AIR 1933 Lah 53 (55) : 145 Ind Cas 241, Shankar Das v. Mt. Dhan 
Devi. 

(1933) AIK 1933 Lah 920 (922) : 146 Ind Cas 136, Ram Lai v. Thakurji 
Mandir. 

(1918) AIR 1918 All 175 (176): 43 Ind Cas 175, Mahabir Rai v. Sarju Pra-. 
sad Rai. 

(1919) A I R 1919 All 383 (385) : 41 All 509 : 50 Ind Cas 767, Kali Prasad 
Missir v. Harbans Missir . 

(1921) A I R 1921 All 40 (41) : 62 Ind Cas 695, Gulzari Lai v. Maqbool 
Ahmed, (Two separate and independent attacks on title of person in 
possession — Time for suit for declaration runs from later attack on 
title.) 

(1929) AIR 1929 All 529 (530) : 121 Ind Cas 209, Aftah Ali Khan v. Akbar 
Ali Khan. 

(1933) AIR 1933 All 663 (664) : 145 Ind Cas 728, Mt. Salamat Begam v. 
Sheikh Tkram. (An owner in possevssion of property acquires a cause 
of action on each occasion on which his rights are denied.) 

(1934) AIR 1934 All 539 (541) : 150 Ind Cas 814, Parjapati v. Jot Singh. 
(A fresh cause of action may arise to a plaintiff and he may bring a 
suit even though a prior cause of action ha(J arisen to him beyond the 
period of six years.) 

(1935) AIR 1935 All 174 (176) : 153 Ind Cas 73, Shiam Lai v. Mohamad 
Ali Ashgar Husain, 

(1918) A I K 1918 Lah 265 (266): 44 Ind Cas 31, Harnam Singh v. Bdakhan, 

(1936) AIR 1936 Oudli 387 (394) : 164 Ind Cas 118, Par tab Bahadur Singh 
V. Jag at jit Singh. 

(1909) 1 Ind Cas 556 (557) : 31 All 10 (Note), Robert Skinner v. Shanker Lai. 

(1909) 4 Ind Cas 159 (159) : 12 Oudh Cas 320, Jiwanand v. Beni Madho. 

(1910) 7 Ind Cas 528 (529) (Lah), Khem Singh v. Kesar Singh. 

(1913) 21 Ind Cas 609 (611) (All), Rahmat Ullah v. Shams-ud-Din, 

(1919) AIK 1919 All 383 (385) : 41 All 509 : 50 Ind Cas 767, K:ali Prasad 
Mi sir V. Harbans Misir. 

(1909) 3 Ind Cas 747 (748) : 33 Mad 171, Sriman Madabhusi Achamma v. 
Gopesetti Narayanasawmy Naidu, 

(1935) AIR 1935 Vni 33 (36) : 18 Pat 517 : 156 Ind Cas 136, Muktakeshi 
Patrani v. Midnapur Zamindary Co. Ltd. (As long as the title of 
the plaintiff is not lost by adverse possession of the defendant, each 
invasion gives him a fresh cause of action.) 

[See also (1925) AIR 1925 Lah 417 (418) : 86 Ind Cas 117, Sohawa 
Singh v. Asa Singh.] 

16. (1912) 13 Ind Cas 96 (96) : 36 Mad 383, Anantarazu Garu v, Narayanarazu 

Qaru, 

(1930) AIR 1930 P C 193 (196) : 58 Cal 301 : 67 Ind App 214 : 126 Ind Cas 
422 (P 0), Jitendra Nath Ghose v. Manmohan Ghose. (Decree obtam^d 
by A against B for sale of tenure in which Cis interested — Application 
by A for sale — Cause of action for restraining the sale will arise when 
application for sale is made.) 
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interfered with until a later date/^ the later invasion will furnish a 
cause of action. A fourth view is that there may be optional and 
compulsory causes of action, that a party is not bound to sue on an 
optional cause of action but that he would be bound to sue on a 
compulsory cause of action, in which case time will run from the 
date of such cause of action. In Govind Narain v. Shamalal,^^ 
their Lordships of the Privy Council observed as follows : 

‘‘Assuming that Article 120 applies, they think that the 
expression ‘right to sue’ in that Article means the right to 
bring the particular suit with reference to whicli the plea of 
limitation is raised, and that the j^resent suit being in respect 
Dendua only, the starting point for limitation must be the date 
when the appellant’s rights in Dendua were first invaded.'* 

The invasion in that case was the working of coal mines by the 
defendants in the plaintiff’s property, and it was held that the cause 
of action arose when the mines first began to be worked. In Jagat 
Mohan v. Pratap Udai Nath,^"'^ their Lordshij^s of the Privy Council 
observed as follows : 

“A right in the Maharaja to sue arose in the year 1921, quite 
independent of any right to sue tohich may have arisen in him 
at an earlier date." 

It would seem to appear from an examination of the cases above 
referred to, that where there has been an invasion of the plaintiff’s 
right by reason of an act of the defendant, a repetition of similar 
acts would not constitute a fresh cause of action and consequently 
time would, for a suit for a declaration, run from the first invasion of 
the right. But where the act constituting the subsequent invasion of 
the right is not a mere repetition of an earlier act but is independent 

(1935) AIR 1935 Mad 967 (971) : 101 Ind Gas 653 : 59 Mad 75. Ponnu 
Nadar v. Kumar u Reddiar. 

(1922) AIR 1922 Mad 194 (195) : 67 Ind Gas 600, A^igati Paramhath Kan- 
niyalli Hatha v. Thekkc Illath N eelakhandan. 

(1922) AIR 1922 Cal 8 (10) ; 65 Ind Gas 8, Jeynarain Sen v. Srikanta Roy. 
(First denial in written statoinunt — Subsequent mortgage by defen- 
dant of property of plaintiff, alleging that it was his.) 

(1928) AIR 1928 Pat* 66 (82) : 6 Pat 688 : 106 Ind Gas 399, Udai Pratap 
Nath V. Jagat Mohan Nath. 

(1936) AIR 1936 Pat 323 (332) ; 15 Pat 151 : 163 Ind Gas 940, Kanhya Lai 
Missir w. Mt. Hira Hibi. 

[See (1919) AIR 1919 All 187 (187, 188) : 52 Ind Gas 646, ML Imam 
Bandi v. Puran Prasad.] 

[See also (1905) 1 Cal L Jour 73 (83), Mohabharat Shaha v, Abdul 
Hamid Khan. (Plaintiff’s claim rejected on 19-3-1889 — Sale 
hold on 22-4-1889 — Date of sale gave a cause of action.)] 

17. (1925) AIR 1925 Lah 391 (392) : 6 Lab 132 : 89 Ind Gas 299, Bela Singh 
V. Lakshmi Das. 

17a (1936) AIR 1936 Mad 313 (315) : 58 Mad 141 : 162 Ind Gas 661, Partha- 
sarathi Appa Eao v. Secretary of State. 

(1936) AIR 1936 Lah 827 (829) : 16 Lah 659 : 157 Ind Gas 75, Riasat Ali 
V. Iqbal Eai. 

IS* (1931) AIR 1931 P C 89 (94) : 58 Cal 1187 : 131 Ind Gas 753 : 58 Ind App 
125 (P C). 

19* (1931) AIR 1931 P 0 302 (303) : 10 Pat 877 : 134 Ind Gas 1073 (P C). 
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JLrtiole 120 and distinct from the prior act, it would furnish a fresh cause of 
Notes action and time would run from that date. This solution of the 

31 — 33 difficulty seems to accord with the two decisions of the Privy 

Council referred to above and with the decisions of the Indian 
Courts in general. The view expressed in some cases, however, is 
inconsistent with this solution. 

Where within six years of the denial of the plaintiff's title there 
is an adjudication by a Civil Court deciding against the defendant, a 
subsequent denial of the plaintiff's title is one which will give rise 
to a fresh cause of action.^^ 

Where the act of the defendant constituting the denial is a 
continuing wrong, then, Section 23 will apply and the suit will not 

bo barred. See Note 4 to Section 23, ante, and the undermentioned 
22 

cases. 

32. Suit for distributive share of deceased’s property. 

See Note 4 to Article 123, infra, for a full discussion. 

33. Suit for possession of, and for removal of a person 
from, ofBce. — Article 124, post, applies to suits for possession of 
an hereditary office.^ A suit for possession of an office which is not 

20. (1912) 17 Ind Gas 675 (676) (All), Sheopher Singh v. Deonarain Siyigh, (At 

the settlement of 1901, the plaintiffs were recorded in the revenue 
papers as being in possession of a smaller area of land than they 
actually held. The plaintiffs remained in possession, and in April 
1909, the Collector corrected the entry, but his order was set aside by 
the Commissioner in August 1909, and thereafter the defendants 
interfered with the plaintiff’s possession. The latter then sued for decla- 
ration of title to the land. Held, that whether or not a cause of 
action had accrued to the plaintiffs in 1901, the Commissioner’s order 
had given rise to a cause of action to the plaintiffs, and their suit 
having been brought within six years of the date of that order, was 
not barred by limitation.) 

(1914) AIR 1914 Mad 429 (430) ; 22 Ind Cas 883, Thirumala Rao v. Kade- 
har Durgi Shettethi. (Denial giving cause of action — Subsequent sale 
of plaintiff’s property in consequence of the denial — No fresh cause of 
action.) 

(1920) AIR 1920 Pat 642 (647) : 56 Ind Cas 184 : 5 Pat L Jour 273, Pre- 
viatha Nath Malia v. A, J. Meik. (This is not consistent with AIR 
1931 P C 89.) 

21. (1925) AIR 1925 All 421 (423) : 47 All 416 : 87 Ind Cas 647, Gajadhar 

Singh v. Hari Singh, 

{See also (1927) AIR 1927 All 148 (149) : 98 Ind Cas 811, Jagdish 
Prasad Narain v. Jang Bahadur Naik.] 

22. (1906) 1 Cal L Jour 73 (76), Mohdbharat Shaha v. Abdul Hamid Khan. 

(1916) AIR 1916 Cal 751 (764) : 31 Ind Cas 242, Brojendra Kishore v. 

Bharat Chandra. 

[See also (1926) AIR 1926 Cal 1022 (1025) : 97 Ind Cas 73, Bohini 
Nandan v. Jadu Nayidan,] 

Note 33 

1. (1920) AIR 1920 Cal 800 (803) : 60 Ind Cas 165, Kassim Hassan v. Eaera 
Begum, 

(1913) 18 Ind Cas 378 (374) (Mad), Palaniandi Madhavarayan Y,Vadamalai . 
Oodayan, 
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hereditary would be governed by this Article.^ Where lands or einolu- 
inents are attached to a non-hereditary office, a suit to recover the 
lands and the office would be governed only by this Article.^ The 
cause of action for a suit for possession of office governed by this 
Article is not when the plaintiff's right to possession accrues but 
when the defendant adversely possesses it.*^ The Exjdanation in column 
3 of Article 124 has been held to lay down only a general rule for 
determining tke question of possession in respect of offices and to be 
therefore applicable to cases governed by this Article also where the 
claim is, in substance, one to recover i)ossession of an office.® 

Where no suit is brought within the time limited by this Article 
for possession of a non-hereditary office, the right of the owner is 
extinguished by the operation of Section 28, ante.^ 

A suit for removal of a person from an office is governed by this 
Article/ The cause of action for such a suit arises when the 
defendant takes up the office,^ or, if the defendant is sought to be 
removed on the ground of change of religious views, from the date of 


(1909) 3 Ind Cas 419 (424) : 37 Cal 263, Salimulla Bahadur v. Abdul Khayer 
Mohammad Mustafa, 

2. (1920) AIR 1920 Cal 800 (803) : GO Ind Cas 1G5, Kassirn Hassan v. Hazra 

Begum, 

(1927) AIK 1927 Cal 130 (135) ; 99 Ind Cas 205, Debendra Nath Mitra v. 
Sheikh Sefatullah, 

(1892) 19 Cal 776 (779), Jagannaih Das v. Birbhadra Das, 

(1927) AIR 1927 Mad 148 (149) : 99 Ind Cas 634, Muniswami Pillai v. 
Secretary of State, 

(1926) AIR 1926 Mad 1012 (1015) : 97 Ind Cas 437, Parynanand Das 
Goswami v. Radhakrishna Das, 

(1903) 26 Mad 113 (115), Kidambi Raghavachariar v. Tiruynalai Asari 
Nallur Raghavachariar, 

(1935) AIR 1935 Mad 449 (452), Rajagopala Naidu v. Ramasuhramania 
Ayyar, (A I R 1926 Mad 1012, Followed.) 

(1930) AIR 1930 All 866 (867) : 129 Ind Cas 375, Abdul Alim v. Abdul 
Hamid. (Suit for possession of the oftiec of the mutawalli is governed 
by Article 120.) 

(1909) 3 Ind Cas 419 (424) : 37 Cal 263, Salimullah v. Abdul Khayer Maho- 
med Mustafa, 

(1883) 6 All 1 (10) : 10 Ind App 90 : 13 Cal L R 39 : 4 Sar 435 : 7 Ind Jur 
329 (P C), Balwant Rao v. Ptiran Mai. 

(1913) 18 Ind Cas 373 (374) (Mad), Pa^ani Ajidi Madhavarayan v .Vadamalai 
Oodayan. 

3. (1880) 2 Mad 283 (285) : 4 Ind Jur 622, Venkatasubramania v. Surayya. 

4. (1926) AIR 1926 Mad 245 (246) : 93 Ind Cas 923, Narayana Mudaliar v. 

Nagappa Mudaliar. 

5. (1935) AIR 1935 Mad 449 (452), Rajagopala Naidu v. Ramasuhramania 

Iyer. 

6. (1927) AIR 1927 Cal 130 (135) : 99 Ind Cas 205, Dehendranath Mitra v. 

Sefatoollah. 

(1903) 26 Mad 113 (115), Kidambi Raghavachariar v. Tirumalai Asari 
Nallur Raghavachariar, (Right to land appurtenant to office would 
also be barred.) 

. (1918) AIR 1918 Mad 1016 (1025) : 40 Ind Gas 627, Kailasam Pillai v. 
Nataraja Tambiran. 

(1909) 2 I. C. 107 (109, 110) : 1909 Pun Re No. 53, Yad Ali v, Mubarak Ali, 
, 8. (1918) AIR 1918 Mad 1016 (1025) : 40 Ind Cas 627, Kailasam Pillai v. 
Nataraja Tambiran, 


Article 120 
Note 33 
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such change.® 

34. Suit by Hindu peYersioners. — Article 125, post, provides 
for suits by immediate reversioners for a declaration that an aliena- 
tion of land by the limited female owner is void except for her life 
or until her remarriage. A suit for a declaration by a reversioner, 
which does not fall within Article 125, would be governed by this 
Article. Thus, a suit by a remote Hindu reversioner for a declaration 
that an alienation by the widow is not binding on Kim or on the 
reversion, would be governed by this Article.^ Similarly, a suit by a 
reversioner, not during the lifetime of the limited female owner but 
after her death, for such a declaration would be governed by this 
Article.^ So also, a suit by a reversioner for a declaration that a 
transaction by the limited owner which does not amount to an 
alienation of land would not bo governed by Article 125 but would 
be governed by this Article.^ Where, during the minority of a 
limited Hindu female owner, her guardian, appointed under the 
Guardians and Wards Act, 1890, alienated the property of the minor 

9. (1909) 2 I. C. 107 (109, 110) ; 1909 Pun Re No. 53, Yad Ali v. Mubarak Ali. 

Note 34 

1. (191G) AIR 1916 Cal 606 (608) : 30 Ind Gas 578, Sarah jit Pratab Bahadur 
V. Bhagxvat Koeri, 

(1905) 32 Cal 473 (478), Chooramani Dasi v, Baidya Nath Naik, 

(1915) AIR 1915 Mad 800 (802) : 20 Ind Gas 625 : 38 Mad 396, Narayana 
Aiyar v. llama Aiyar, 

(1917) AIR 1917 Mad 30 (34) : 38 Ind Gas 270, Venkata Bow v. TxUjaravi, 
(1905) 32 Cal 62 (71) : 9 Cal W N 25, xibinash Chandra Majumdar v. Hart 
Nath Shaha. 

(1915) AIR 1915 All 130 (132) : 37 All 195 : 26 Ind Gas 737, Kimioar 
Bahadur v. Bindrahan. 

(1916) AIR 1916 Lah 144 (145) : 33 Ind Gas 161 : 1916 Pun Re No. 15, 
Mt, Thakari v. Mt, Ganeshi. 

(1913) 18 Ind Gas 710 (711) (Mad), Guntupalli liamanna v. Guntupalli 
Annavima, 

(1928) AIR 1928 Lah 242 (243) : 108 Ind Gas 184, ML Bal Kaur v. Mt. 
Ear Kaur. 

(1920) AIR 1920 Lah 424 (425) : 1 Lah 69 : 55 Ind Gas 924, Soman Singh 
V. JJttam Chand, 

(1936) AIR 1936 Pat 535 (536) : 165 Ind Gas 21, Damar Mahton v. Jagdip 
Mahton, 

(1890) 14 Bom 512 (515), Chhaganram Astikram v. Bai Motigavri. 

(1933) AIR 1933 All 856 (857) : 146 Ind Gas 977, ML Jagrani v. Gaya. 
(1924) AIR 1924 Oudh 381 (382) : 27 Oudh Gas 173 : 83 Ind Gas 1055, 
Anandi Din v. Bam Sahai. 

(1900) 10 Mad L Jour 229 (230), Kalavathal v. Thiruppathi Palavarayan. 
[But see (1919) AIR 1919 Mad 911 (923) : 41 Mad 659 : 46 Ind Gas 
202 (P B), Varamnia v, Gopaladasayya. (Article 125 applies 
even to suits by remote reversioners — Per Seshagiri Iyer, «J.)] 

2. (1935) AIR 1935 Pat 25G (260): 155 Ind Gas 244, Sital Baut v . Adalat BaxiL 
(1908) 18 Mad L Jour 275 (276) : 3 Mad L Tim 319, Kr^ishna Iyer v. LaksU- 

miammal, 

(1936) 165 Ind Cas 448 (449) (Mad), Bajagopala Konar v. Bamanuja. 

3. (1927) AIR 1927 Nag 193 (194) ; 101 Ind Gas 275, Paiku v Bhiwa, (Surren- 

der by widow.) 

(1912) 17 Ind Oas 864 (866) ; 1912 Pun Re No. 108, Mt. Balli v. Sundar 
Singh. (Sale of equity of redemption is not alienation.) 



SUIT FOB WHICH NO PEBIOD IS PBOVIDED ELSEWHEBE 1677 

without the permission of the Court and the nearest reversioner 
sued for a declaration that the alienation was not binding on the 
estate, it was held that the alienation being a transaction which 
was voidable under Section 30 of the Guardians and Wards Act, the 
suit could not be regarded as one for a declaration that it was void 
except for the life of the limited owner, that Article 125 did not 
apply, and that therefore the suit was governed by this Article.^ 
Where the limited female owner is in possession of a life-estate by 
virtue of a heqiiest or grant or transfer rnter vivos and not by virtue 
of her being a Hindu or Muhammadan, a suit by the reversioner for 
a declaration that an alienation by her is not binding on him was 
held not to be governed by Article 125 but to be governed by this 
Article/^ 

The cause of action in suits of the above nature would arise 
on the date of the alienation or other transaction im])eached.*'^ The 
whole body of reversioners have only a single cause of action arising 
on the date of the alienation.® The contrary view expressed in some 

(1914) AIR 1914 Liih 408 (410) : 1914 Pun Re No. 70 : 25 Iiid Cas 4GB, 
Devraj v. Shivravi. (Sale of house is not sale of land. This view has 
however not been followed: ace Note 12 under Article 125.) 

(193G) AIR 1936 Pat 535 (536) : 165 Ind Cas 21, Damar Mahton v. Jagdip 
Mahton. (Last male owner gifting a portion of his property — His 
daughter contesting registration of deed but refraining from bringing 
a suit — His nephew bringing a suit for declaration — Held, there was 
no alienation hy daughter and hence suit was governed by Article 120 
and was barred.) 

(1902) 26 Mad 488 (490), Bamaawami Naik v. Thayamnial. 

(1919) AIR 1919 Mad 706 (707) : 47 Ind Cas 578, Ilanga Rao v. Banga- 
nayaki Animal. 

4. (1924) AIR 1924 Cal 481 (482) : 51 Cal 101 : 81 Ind Cas 522, Das Bam 

Chowdhury v. Tirtha Nath Das. 

4a(1936) AIR 1936 Pat 323 (331, 332) : 15 l\at 151 : 163 Ind Cas 940, Kanhya 
Lai Missir v. Mt. Hira Bibi, 

5. (1916) AIR 1916 Cal 606 (608) : 30 Ind Cas 578, Sarah jit Praiap Bahadur 

Sahi V. Bhagioant Koeri. 

(1915) AIR 1915 All 130 (132) : 37 All 195 : 26 Ind Cas 737, Kunvmr Baha- 
dur V. Bindraban. 

(1920) AIR 1920 Lah 424 (425) : 55 Ind Cas 924 : 1 Lab 69, Soman Singh 
V. TJttarn Chand. 

(1916) AIR 1916 Lah 144 (145) : 33 Ind Cas 161 : 1916 Pun Re No. 15, 
Mt. Thakari v. Mt. Ganeshi, 

(1913) 18 Ind Cas 710 (711) (Mad\ Banianna v. Annamma, 

(1936) AIR 1936 Pat 535 (536) : 165 Ind Cas 21, Damar Mahton v. Jagdip 
Mahton. 

(1924) AIR 1924 Oudh 381 (382) : 27 Oudh Cas 173 : 83 Ind Cas 1065, 
Anandi Din v. Bam Sahai. 

[See also (1919) AIR 1919 Cal 974(975) : 47 Ind Cas 2, Hara Narain 
V. Sridhar Pande. (Compromise decree obtained against widow 
— Suit for declaration by reversioner after entering into posses- 
gion — Cause of action arises not on date of decree but when 
some act was done in pursuance of the decree.)] 

C. (1904) 18 Mad L Jour 275 (276) : 3 MadL Tim 319, Krishnaiyer v . LakshmB 

ammal, 

(1929) AIR 1929 Lah 679 (581) : 123 Ind Gas 87, Sadhu Bam v, Bishambar 
Dial. 
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cases^ that; each reversioner gets a separate cause of action or that a 
subsequently born or an adopted reversioner would get a s^)arat 0 
cause of action is no longer good law in view of the decisions of the 
Privy Council in Venkatanarayana Pillai v. Subbammal^ and Janaki 
Animal v. Narayanaswamy,^ The fact that the alienee from the 
limited owner himself alienates the property to a third person, will 
not furnish a fresh cause of action for the reversioner to impeach the 
alienation by the limited owner.^^ Where a decree was fraudulently 
obtained against a Hindu widow and the reversioner sued for a 
declaration that such decree was not binding on the reversion, it was 
held that the cause of action arose not on the date of the decree but 
on the date of the attachment in execution of the decree. 

A suit by a reversioner against a limited owner for the appoint, 
ment of a receiver of the estate for the purpose of preventing waste 
and for the preservation of the property, is governed by this 
Article. 

35. Suit to set aside father's alienation. — A suit by a Hindu 
governed by the Mitakshara law to set aside his father’s alienation 
of ancestral property is specially provided for by Article 126. It has 
been held by the High Court of Lahore^ that where a property, 
though joint family property, cannot be said to bo ancestral property 
in the sense in which it is ordinarily interpreted in the Hindu law, 
a suit to set aside an alienation l)y the father of such prox)erty would 
not be governed by Article 126 but only by this Article. Similarly, 
where the alienee does not get i)ossession of the jyroporty alienated, 
a suit by the son to set aside the alienation by his father is governed 
by this Article and not by Article 126.^^ See also the undermentioned 

(1900) 2‘2 All B3 (41) : 1899 All W N 159 (P B), Bhagwanta v. SuJchi. 

See Note 17 to Section 6 ante and Note 7 to Article 125, post. 

[See also (1890) 14 Bom 512 (515), Chhaganram v. Bai Motigavri.^ 

7. (1924) AIR 1924 Cal 481 (482) : 51 Cal 101 : 81 hid Gas 522, Das Ham 

Choindhiiry v. Thirtha Nath Das. 

(1915) AIR 1915 Mad 800 (802) : 20 Ind Gas 025 (626, 627) : 38 Mad 390, 
Narayana Aiyar v. Ttama Aiyar. 

8. (1915) A I R 1915 V C 124 (125) : 38 Mad 406 : 42 Ind App 125 ; 29 Ind Cas 

298 (P C). 

9. (1916) AIR 1916 P C 117 (118) : 39 Mad 634 : 43 Ind App 207 : 37 Ind Cas 

161 (P C). 

10. (1929) AIR 1929 Lah 579 (581) : 123 Ind Cas 87, Sadhu Earn v. Bishambar 

Dial. 

11. (1907) 30 Alad 402 (404) : 17 Mad L Jour 288 : 2 Mad L Tim 360, Sundar- 

appa V. Sreeram7ilu. 

12. (1918) AIR 1918 Mad 1198 (1199) : 37 Ind Cas 642, Venkamma v. Nara- 

simham. 

(1921) AIR 1921 Mad 234 (235) : 44 Mad 984 : 66 Ind Cas 10, Ookula 
Venkanna v. Gokula Narasirnham* 

Note 35 

1. (1934) AIR 1934 Lah 397 (397, 398) : 150 Ind Cas 963, Oobind 

Qopichand, 

2. (1927) AIR 1927 All 702 (703) : 106 Ind Cas 377, Bindeshri Upadhyd v. 

Sital Upadhya. 
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case.® 

36. Suit impeaching alienation by karnavan of a Malabar 
tarwad. — The cause of action for a suit by the junior member 
of a Malabar tarwad for a declaration that an alienation by the 
karnavan is not binding on the tarioad, accrues on the date of the 
completion of the document evidencing the alienation and not when 
the alienation comes to the knowledge of the plaintiff.^ 

37. Suit for joint possession. — A suit by a co-sharer in a 
property for joint possession of such property is not one governed 
by Article 127 or Article 144 but is one governed by this Article.^ 

38. Suit for partition. — Where a partition takes place between 
members of a family, and the plaintiff, a minor, is represented by 
his mother and subsequently the minor sues to question the partition, 
the suit will be governed by this Article.^ Time will begin to run 
from the date when the plaintiff has knowledge of the facts entitling 
him to bring such a suit.^ A suit for the partition of a family 
business,^"* or for partition and possession of moveable property,^ 
would be governed by this Article. See also the undermentioned 
casG.^ 

39. Suit for customary dues or for yeomiah allowance. — 

The following suits have been held to be governed by this Article : 


(1929) AIR 1929 All 750 (751) : 119 Ind Gas 90, Angad Singh v. Bahadur 
Singh. 

3. (1929) A I R 19-29 Lah 90 (91) : 10 Lab 543 : 113 Iiid Gas 907, Jagoy Ram 
liichhpad. 

Note 36 

1. (1910) 5 Ind Gas 098 (099) : 33 Mad 31, Ottappiirahkal Thazhaie Soopi v. 
Cherichil PalUhal U ppathumvia. 

Note 37 

1. (1908) 4 Nag L R 120 (128), Ramdayal v. Gulabia Bai. 

(1928) A I R 1928 Nag 90 (97) : 111 Ind Gas 70, Aniarchanda v, Ravi jitvan . 

also (1904) 31 Gal 047 (057) : S Gal W N 440 (F B), Tomisuddin-^ 
V. Ashrtib AU. (Person claiming a sliare as lessee.)] 

Note 38 

1. (1921) A I R 1921 Mad 553 (554) : 01 Ind Gas 702, Venkata Reddi v. Kwppu 

Reddi. (Mother is not the guardian of the minor in rt^spect of joint 
family property; hence Article 44 docs not apply.) 

2. (1927) AIR 1927 Nag 350 (350) ; 104 Ind Gas 493, Jain v. Tukarani. 

3. (1937) AIR 1937 Mad 599 (002) : 173 Ind Gas 194, Qundayya v. Siddappa. 
1. (1915) AIR 1915 All 148 (149) : 37 All 318 : 28 Ind Gas 953, Farsotam Rao 

V. Radha Bai. (Funds.) 

5. (1928) AIR 1928 Lah 662 (663) : 111 Ind Gas 29, Gurudas Mod v. Baij 
Nath. (Under a compromise in a suit for partition of joint property, 
in order to adjust the difference between the prices of the properties 
which fell to the share of the two contesting parties, a certain sum 
was to be paid by I) to B. The amount was to be paid after one 
month. B brought a suit to reeover the amount. D contended that 
the suit was time- barred according to Article 111 . Heldy that it was 
not a case of sale and amount in suit could not be described as 
purchase money. Therefore Article 111 did not apply but the case was 
governed by Article 120 .) 
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1. A suit for declaration of the plaintiff's right to receive the 
yeomiah allowance payable to the mutawalli of a mosque.^ 

2. A suit for arrears of customary dues payable to a chhatram} 

3. A suit for money due to the plaintiff as the holder of an 
hereditary office as marriage dues.^ 

4. A suit for the recovery of ghanoara dues*^ 

5. A suit for the recovery of zar-ir-chaharum^ or haq^i^cha-^ 
harum,^ 

6. A suit for declaration of idain tiff's right to malihana 
allowance. The cause of action for such a suit arises when 
a certificate under the Pensions Act is obtained, as until 
then the jdaintiff has no right of action.^ 

40. Suit for emoluments of hereditary office. — A suit by 
persons holding a hereditary office of dioaris of a temple to recover 
dues payable to them as emoluments in respect of their services in 
connexion with the temple is governed by this Article and not by 
Article 102 or Article 131.^ A claim for such remuneration falling 
due beyond six years of suit would be barred.^ 

41. Suit to enforce mortgage or pledge. — A suit to enforce 

a mortgage not governed by Article 132 would be governed by this 

Article. Thus, a suit to enforce a mortgage of a turn of worship is 

not governed by Article 132, but would be governed by this Article.^ 

As to a suit to enforce a mortgage executed for loan of paddy ^ see 

Note 21 to Article 132, infra, A suit to enforce a pledge of moveable 

__ 

1. (1920) AIR 1920 Mad 447(447): 58 I.C.788, Ghulam Gouse Saib v,Jannia, 

2. (1893) IG Mad 305 (307), Venhataraghva v. District Board of Tanjore. (Suit 

for arrears of customary dues to chhatram is not a suit for rent.) 

3. (1899) 22 Mad 351 (353), Bathna Mudaliar v. Tiruvenkatachariar, 

4. (1899) 3 Oudh Cas 203 (204), Diirga Bakhsh Singh v. Hasan Ali. (Ghartvara 

dues are neither malikana allowances nor such foes or halts as are 
contemplated in Article 132. A suit for the recovery of such dues is 
governed by Article 120.) 

6. (1916) AIR 1916 All 199 (200) : 35 Ind Cas 347 : Bindeshri v. Soimuith 
Bhadry. 

(1931) AIR 1931 All 25 (26) : 130 Ind Cas 12 : 52 All 921, Deo Das v. 
Mahesh Bam Gond. 

6. (1896) 18 All 430 (431) : 1896 All W N 140, Shajn Ghand v. Bahadur 

Upadhia. 

(1878-80) 2 All 358 (361), Kiratha Chand v. Ganesh Prasad, 

7. (1929) A I R 1929 P C 166 (169) : 56 Ind App 267 : 51 All 439 : 117 Ind Cas 

498 (P 0), Juggo Bai v. Utsavalal, 

Note 40 

1. (1926) AIR 1920 Pat 205 (207) : 5 Pat 219 ; 94 Ind Cas 826, Baidya- 

nath Jiu v. Har Dutt. 

2. (1920) AIR 1926 Pat 205 (207) : 5 Pat 249 : 94 Ind Cas 826, Baidxjanath 

Jiu V, Har Dutt, 

Note 41 

1. (1919) AIR 1919 Cal 071 (672) : 46 Cal 455 : 47 Ind Cas 25, Narasingha 
Bana v. Prnlhodman Tiroari. (Suit to enforce a mortgage of turn of 
worship.) 
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property would also be governed by this Article.^ A suit for the 
recovery of the loan personally against the debtor would be 
governed by Article 57 (see Note 4 to that Article). 

412 • Suit to enforce an award. — It was held in some cases of 
the Allahabad High Court that a suit for the specific performance of 
the terms of an award was governed by Article 113, ante. The said 
view has not been followed even by that High Court in other cases, 
the general trend of all the High Courts being that Article 113 
would not apply to such cases. See Note 5 to Article 113, ante. If 
such cases do not also fall under any other Article, this Article would 
clearly apply. ^ Where the parties sign the arbitrator’s award in 
token of their acceptance and thus merge the award into a now 
contract between them, a suit for money recoverable under such 
award may be regarded as one for compensation for breach of 
contract within the meaning of Articles 115 and 116.^ This view 
has not, however, been followed in other cases.^ In Ma Bibi v. 
Abdul Hamead Khan,'^ it was held that a suit for possession based 
on an award would be governed by Article 142 or by Article 144 
and not by this Article. Eutledge, C. J., observed as follows : 

“It does not seem to us . . . . that in every case suits 

wdiich are based on an award must be governed by Article 120. 

, , , , There is no specific Article of the Limitation Act 

2. (1895) 17 All 284 (286) : 1895 All W N 46, Madan Mohan Lai v. Kanhaya 
Lai, 

(1902) 27 Mad 528 (530) : 13 Mad L Jour 445, Mahalinga Nadar v. Gana- 
pati Suhbien, (The claim to proceed against property pledged is 
governed by Article 120 and the claim to proceed against the debtor 
personally is governed by Article 57. Where both rights exist, they 
are concurrent rights and the right to proceed against the property 
pledged is not merely accessory to the right to proceed against the 
debtor personally.) 

(1918) AIR 1918 All 344 (344) : 46 Ind Gas 373 : 40 All 512, Deokinandan 
V. Gapua, 

(1894) 22 Cal 21 (24), Nim Ghand Baboo v. Jagabundu Qhose. 

(1917) AIR 1917 All 309 (310) : 37 Ind Gas 4 : 39 All 74, JamnaDei v.Lala 
Ram, 

(1935) AIR 1935 Bom 213 (215) : 156 Ind Gas 531, Percy F, Fisher v. 
Ardeshir, 

(1906) 80 Bom 218 (219) : 7 Bom L R 739, Yellappa v, Desayappa, 

(1902) 1 Low Bur Rul 154(155), Ma Kyi Kyi v. Ma Shioe, 

(1902) 24 All 251 (253) : 1902 All W N 43, Saiyid AH Khan v, Debi Prasad, 

Note 42 

1. See the cases cited in Foot-Notes to Note 5 of Article 113, ante, 

2. (1912) 16 Ind Gas 804 (806) : 1918 Pun Re No. 32, Hardhian Singh v. Delhi 

Cloth and General Mills Co., Ltd. 

3. (1916) AIR 1916 Lah 163 (164) : 1915 Pun Re No. 102 : 32 Ind Gas 88, 

Earbhaj Mai v. Diwan Chand. 

(1929) AIR 1929 Sind 168 (169) : 117 Ind Gas 153 : 23 Sind L R 417, Khuh- 
chand v. Jethanand. 

(1929) AIR 1929 Rang 276 (276, 277) : 122 Ind Gas 909. 


Article 120 
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Lim. 106 
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Artiolo 120 applying to suits for the enforcement of an award. It may be- 

Notes that in many such suits it would be imijossible to say that the 

42—44 suits can be classified under any other Article and therefore 

that Article 120 applies. But had the Legislature intended that 
in all suits to enforce an award, entirely irrespective of their 
nature, the period of limitation applicable should be six years, 
it is extremely unlikely that a specific Article dealing with such 
suits would not have been inserted in the schedule.’’ 

43. Suit for taxes. — A suit for the amount due as tax under 
a statute is governed by this Article. In Secretary of State v. Guru 
Proshad DJiurf Petherarn, C. J., observed as follows : 

“The Limitation Act does not prescribe any period of 
limitation for money due under a statutory liability to pay it, 
so the suit is, T think, within Article 120; in other words, the 
period of limitation is six years, which begins to run from the 
time when a demand for the money is made by persons who 
could give the receipts required by the Section.” 

It has thus been held that a suit by a municipality for recovery 
of a terminal tax,^ or of a fee charged for issuing a permission for 
use of municipal land under the provisions of tlie Municipal Act,^ 
will be governed by this Article. Similarly, a suit by a municipality 
to recover a license foe payable in respect of a platform erected 
by the defendant,^ or for house and latrine taxes payable by the 
defendant,^ will be governed by this Article. A suit for recovery of 
instalments of profession tax under the provisions of the Town 
Irax)rovem 0 nts Act, 1871, will be governed by this Article.® A suit 
for recovery of cess from intermediate land -holders under Section 
88 of the Madras Local Boards Act, 1920, has been held not to bo 
one for rent or one based on any contract but one to enforce a 
statutory liability governed by the six years’ rule under this Article/ 

44. Suit by creditor against alienee from devisee. — The 

creditor of the ancestor or testator may follow the lands into tho 
possession of a purchaser from the heir or devisee with knowledge of 

Note 43 

1. (1892) 20 Cal 51 (57) (F B). 

2. (19B8) AIR 1938 Bind 48 (48) : 173 Ind Cas 678, Larkana Municipality v. 

Kalooynal Famoomal, 

3. (1936) AIR 1936 Sind 184 (184) : 30 Sind L R 146 : 165 Ind Cas 369^ 

Masand Motiram v. ShiJearpur Municipality. 

4. (1938) AIR 1938 Pat 192 (193) : 175 Ind Cas 86, Mathura Prasad v. 

Special Officer^ Gaya Municipality . 

5. (1933) AIR 1933 Pat 65 (67) : 141 Ind Cas 792, Dip Narain v. Additional 

District Magistrate. 

6. (1881) 3 Mad 124 (125), President of Municipal Commission^ Guntur v. 

Shrikahulupu Padmaraju. 

7. (1937) AIR 1937 Mad 217 (218) : I L R 1937 Mad 498 J 167 Ind Oas 490. 

(F B), Ea^ah of Vizianagaram y. Thantmanna. 
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the existence of such debts and with the knowledge that the heir or 
devisee intended to apply it otherwise than in the payment of such 
debts. A suit for a declaration that the alienation is void and for 
consequential relief would be governed by this Article.^ 

4f6. Suit by auction-purchaser for refund of purchase- 
money. — It has been held in some cases that a suit by a court 
auction -purchaser for refund of purchase money on the ground that 
the judgment-debtor had no saleable interest in the property sold 
(where such suit is maintainable), is governed by this Article.^ As 
lias been shown in Note 19 to Article 62 antCy these decisions are 
not good law ; such suits would be governed by Article 62. 

46. Suit for restitution of conjugal rights. — A suit for 
restitution of conjugal rights would be governed by this Article. The 
cause of action for such a suit, namely the refusal of the husband 
or the wife to live with the other, is a continuing one, inasmuch as 
such refusal is a continuing wrong within the moaning of Section 23, 
ante} As to the law on the subject prior to the present Act, see the 
discussion in Note 15 to Section 23, ante, 

47. Suit for dissolution of marriage. — Sub section 3 of 
Section 29, ante^ provides that nothing in this Act shall apply to 
suits under the Indian Divorce Act. It follows that a suit for divorce 
or for dissolution of marriage tinder the Indian Divorce Act is 
not governed by the period of limitation prescribed by this Act. 
Sub-soction 3 above referred to will not, howewer, apply to suits for 
dissolution of marriage by persons who are not governed by the 
Indian Divorce Act. Such suits would bo governed by this Act and, 
fchore being no specific Article dealing with such suits, this Article 
will apply. The cause of action for such a suit would arise when the 
facts furnishing the grounds for divorce first come into existence.^ 


Note 44 

1. (1879) 4 Cal 897 (920) : 4 Cal L R 193 : 4 Incl Jur 287, Grecnder Chunder 
Ghose V. Makintosh. 

Note 4S 

1. (1923) AIR 1923 Mad 23 (24) : 70 Ind Cas 45, Pakuran v. Kandan Kuity, 
(AIR 1918 P C 151, Followed.) 

See cases cited in Foot-Note (2) to Note 19 of Article 62, ante. 

[See also (1923) AIR 1923 Cal 85 (88) : 50 Cal 115 : 70 Ind Cas 006, 
Makar Aliv. Sarfaddm.] 

Note 46 

h (1936) AIR 1936 Bom 289 (290) : 164 Ind Cas 628, Basawaneiva Balaeva v. 
Balappa Shivappa, 

(1891) 18 All 126 (151) : 1891 All W N 18, Binda v. Kaunsilia, 

Note 47 

h (1922) AIR 1922 Oudh 109 (111, 112) : 65 Ind Cas 452, Md. Ilamidullah 
Khan v. Md, Fakhrijahan Begam, '% ^ 


Article 120 
Notes 
44—47 
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Article 120 48. Suit to establish exclusive right of worship. — A right 

Notes to establish the plaintiff's exclusive right to worship a particular 
4g — 49 idol will be governed by this Article.^ 

49. Suit to enforce Hindu son’s pious obligation to pay his 
father’s debts. — Under the Hindu law, a son is under a x>ious 
obligation to pay his father’s debts where such debts have not 
been incurred for illegal or immoral purposes. The question arises 
whether a suit lies to enforce such obligation and if so, what is the 
period of limitation applicable to such suits. Before the enactment 
of Section 53 in the Code of Civil Procedure, 1908, where a decree 
had been obtained against the father in respect of a debt due by 
him and on the decree being unsatisfied it was found necessary to 
enforce the pious obligation of the sons, there was a conflict of 
opinion as to whether such enforcement could bo by way of a suit. 
In some cases it was held that a suit would lie and in others that 
no such suit would lie,^ 

In cases where a suit was held to lie, the Article that was applied 
was this Article.^ But the decisions were not uniform as to when 
the right to sue accrued. In some cases it was held that it accrued 

Note 48 

1. (1879) d Cal 683 (685), Eshan Chander Roy v. Monmohini Dassi. 

Note 49 

1. In the following cases it was held that such a suit would lie: 

(1906) 9 Oudh Cas 350 (352), Mata Parshad v. Narendra Bahadur. (The 
liability of a Hindu son to pay the debt of his father arises from the 
moment the father has failed to discharge the obligation — Hence the 
suit having been brought more than six years after the date of the 
decree was barred by limitation under Article 120.) 

(1903) 27 Mad 243 (247, 254) : 14 Mad L Jour 84 [¥B\Periasami Mudaliar 
V. Seetharam Chettiar, (The suit in such a case is brought on the 
cause of action arising from the decree against the father.) 

(1894) 17 Mad ’122 (129) : 4 Mad L Jour 52, Bamayya v. Venkataratnam. 
(1901) 23 All 206 (209) : 1901 All W N 34, Narsingh Misra v. Lalji Misra. 
(1904) 17 Mad L Jour 281 (281), Jaganadha Row v. Seshayya, 

(1907) 29 All 644 (553) : 4 All L Jour 424 : 1907 All W N 159, Ram Singh v. 
Sobha Ram, 

In the following cases it was held that such a suit would not lie : 

(1896) 20 Bom 385 (389), Timed Hathisingh v. Goman Bhaiji, 

(1909) 1 Ind Cas 459 (459, 460) : 33 Bom 39, Shiv Ram Dhondu v. Sakha 
Ram Krishna, 

(1910) 5 Ind Cas 967 (968) : 34 Bom 354, Bamakrishna Narayan v. Vinayak 
Narayan. 

(1906) 33 Cal 676 (677, 678) : 3 Cal L Jour 131, Chander Pershad v. Sham 
Koer, 

(1907) 34 Cal 642 (647) ; 11 Cal W N 593 : 5 Cal L Jour 491 : 2 Mad L Tim 
207 (F B), Amarchandra Kundu v. Sebak Chand. 

(1912) 16 Ind Cas 970 (970) (Cal), Lachmi Prasad v. Basant Lai. 

(1912) 13 Ind Cas 670 (671) (Lah), Tota Singh v. Partab Singh, 

2. (1906) 9 Oudh Cas 350 (352), ilfa^a Parshad v. Narendra Bahadur Si/ngh, 
(1904) 27 Mad Us (246) : 14 Mad L Jour 84 (P B), Periasami Mudaliar v. 

Seetharama Chettiar, 
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on the date when the father failed to discharge the debt ; ^ in others 
it was held that the decree against the father furnished the cause of 
action ; ^ in yet another class of cases the death of the father was 
held to furnish a cause of action.^ 

Where no decree had been obtained against the father, it was 
held in some cases® that a suit to enforce the debt against the sons 
on the ground of their pious obligation was governed by this Article. 
In other cases it was held that the Article applicable was that which 
would have been applicable had the suit been against the father 
himself/ But in either case the right to sue was held to accrue from 
the date wheyi the debt fell duef It was also held generally that 
where the suit was barred against the father it would be barred 
against the son/ In the undermentioned case^® it was held that a 
suit against the son would not be barred though a suit against the 
father would have been barred if a decree had been obtained against 
a father which was subsisting on the date of the suit against the son. 

After the Civil Procedure Code of 1908, where a decree has been 
obtained against the father for a debt due by him, a suit against the 
son to recover the debt in enforcement of his pious obligation would 

(1907) 17 Mad L Jour 281 (281), Delhi Jagamiadha lioio w Seshayya. 

(1901) 23 All 206 (208) : 1901 All W N 34, Narsingh Misra v. Lalji Misra, 

3. (1906) 9 Oudh Cas 350 (352), Mata Parshad v. Narendra Bahadur Singh. 

(1901) 23 All 206 (208) : 1901 All W N 34, Narsingh Misra v. Lalji Misra. 

4. (1904) 27 Mad 243 (246) : 14 Mad L Jour 84 (F 13), Periasami Mudaliar v. 

Seetharama Chettiar. 

(1907) 17 Mad L Jour 281 (281), Delhi Jagannadha Iloio v. Seshayya. 

5. (1893) 16 Mad 99 (102) : 3 Mad L Jour 1, Natesayyan v. Pormusami. (No 

louger good law after 27 Mad 243 (F B),) 

(1894) 17 Mad 122 (129) : 4 Mad L Jour 52, Rainayyo, v. Venkataratnam. 

(Uo.) 

G. (1906) 28 All 508 (516) : 1906 All W N 117 : 3 All L Jour 274, Maharaj 

Singh v. Raja Balwant Singh. 

(1912) 13 Ind Cas 530 (531) (All), Cham'pa Lai v. Sham Sunder Mali. 

(1900) 27 Cal 762 (767), Surja Prasad v. Golah Chand. 

7. (1904) 27 Mad 243 (246) : 14 Mad L Jour 84 (F B), Periasami Mudaliar v. 

Seetharama Chettiar. 

(1907) 29 All 544 (553) : 4 All L Jour 424 : 1907 All W N 159, Ram Singh v. 

Sobha Ram. (Article 132 applied.) 

(1898) 2 Cal W N 603 (604), Pran Krishna Tewary v. Jadu Nath Trivedy. 

(If the mortgage is valid, then Article 132 may apply.) 

(1900) 10 Mad L Jour 34 (37, 39) (F B), Jlanumanta Mallesam Naidu v. 

J ugala Panda. 

(1900) 10 Mad L Jour 248 (248), Abboyi Naidu v, Ponrangammal, 

8. See the cases cited in Foot-Notes (6) and (7). 

9. (1910) 7 Ind Cas 898 (898) : 33 Mad 308, Subramania Aiyar v. Gopala Aiyar, 

(1931) AIR 1931 Bom 542 (644) : 135 Ind Cas 804, Lakshman Vithoha v. 

Mahableshivar Doda. (Limitation for son’s liability to pay debt by 

father incurred on a promissory note is three years from duo date — 

Such suit is governed by Article 73 and not by ArtiQl© 120.) 

(1900) 10 Mad L Jour 248 (248), Abboyi Naidu v. PonrangdmniaU 

10. (1901) 23 All 206 (208) : 1901 All W N 34, Narsingh Mji^a v. Lalji Misra. 


Article 120 
Note 49 
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Article 120 be barred by Section 47 of the Civil Procedure Code.*^ Where no 

Notes decree has been obtained against the father, a suit would, of course, 

M— 50 bo maintainable to enforce such obligation. There is, however, a 

conflict of opinion as to the Article applicable to the suit. In the 
undermentioned case^^ this Article was applied. The High Court 
of Bombay has, however, held that the same Article as would 
have applied to a suit against the father will apply to such suits. 
In either case, the starting point would be the date when the 
money becomes due.^*^ 

60. Suit for correction of, or for declaration as to entry in, 
Record of Rights. — A suit for the correction of an entry in Eecord 
of Eights, where such a suit lies, will be governed by this Article.^ A 
righf to sue arises either on the date of the entry in the Eecord of 
Eights or on the date when such Eecord was sanctioned.^ A fresh 
cause of action may also arise when the plaintiff’s right is placed 
in jeopardy by reason of such entry.^ A suit for ejectment on the 
ground that the defendant is a tenant-at-will is not one for the 
correction of the Eecord of Eights. 

A suit for a declaration under Section 111 A of the Bengal Tenancy 
Act, 1885, will be governed by this Article.^ The cause of action for 

11 (1923) A I K 1023 Pat 143 (148, 149) 62 Ind Gas 905 : 6 Pat h eTour 451, 

Sheik Karoo v. llanieshtvar Sao, 

(1932) AIR 1982 Pat 2G1 (2G4) : 11 Pat 445 : 130 Ind Cas 397, Chandra 
Chur Deo v. Mt. Shyam Kurnari. 

12 (1916) AIR 191G Cal 279 (288) : 29 Ind Cas G29 : 42 Cal 1068 (F B), Bidya 

Frosad Singh v. Bhupnarain Singh. 

[See (1921) AIR 1921 Oudh 230 (231) : 24 Oudh Cas 395 : 65 Ind Cas 
950, Bam Chattar v. Bam Lai.] 

13. (1931) AIR 1931 Bom 542 (544) : 135 Ind Cas 804, Lahdiman Vithoba v. 

Mahableshivar Doda. 

14. (1921) AIR 1921 Oudh Cas 230 (231) : 24 Oudh Cas 395 : G5 Ind Cas 950, 

Earn Chattar v. Bam Lai. 

(1931) AIR 1931 Bom 542 (544): 135 Ind Cas S04, Lakshman Vithoba v. 
M ahnhleshivar Doda, 

Note 50 

1. Sec the cases cited in Foot-Notes 2 and 3. 

[See also (1912) 14 Ind Cas 50 (50) (Cal), Dasaraihi Panda v. Satya- 
badi Gamitia. 

(1913) 20 Ind Cas 2G2 (2G3) (Cal), Jagat Narain Singh v.JJdit Narain 
Singh. 

(1919) AIR 1919 All 175 (180) : 41 All 492 : 50 Ind Cas 938, BaU 
hhader Prasad v. Prag Datt. (A suit to obtain a declaration of 
nullity in resjK'ct of an adoption and consequent entries in the 
revenue ])a})ers and mutation of names.) 

(191G) A I R 1916 Cal 594 (595) : 30 Ind Cas Gl, Naboghan Badhai 
V. Baghunath Bahu. (Suit under Section 83 of the Central 
Provinces Land Revenue Act, 1881 is a declaratory one, not 
governed by Article 14, and therefore Article 120 applies.)] 

2. (1880) 1880 Pun Re No. 35 page 75, Taja v. Gularn, 

(1879) 1879 Pun Re No. 79, Fazaldad Khan v. Mehndi. 

3. (1930) AIR 1930 Nag 92 (95) : 120 Ind Cas 321 : 26 Nag L R 94, Sardar 

Singh v. Vishal Singh. 

4. (1911) 9 Ind 804 (805) (Cal), Minai Naik v. Banchanidhi Sahu. 

6. (1929) AIR ifb P C 286 (288) ; 56 Ind App 388 : 120 Ind Cas 56 (P 0), 
Midn^ur Zemindar y Co. Ltd. v. Secretary of Stale. 



SUIT FOB WHICH NO PEBIOD IS PBOVIDED ELSEWHEBB 1687 

such a suit arises on the date of the final publication of the Record Artiole 120 

of Eights® and not from the date when the certificate of publication Note 80 

was signed by the Revenue Officer.’ A iierson against whom an 

entry has been made in the Record of Rights is however not bound 

to sue for a declaration as to the incorrectness of the entry. He may 

wait until there is a fresh invasion of his right and then sue for a 

declaration within six years of such fresh invasion.® It was held in 

the undermentioned case® that a suit for the correction of the Record 

of Eights, not under Section 111 A of the Bengal Tenancy Act, 

(1923) AIR 1923 Cal .307 (307) ; 68 Ind Gas 489, Badaruddin Munshi v. 

Sarapaddin Bepari, 

(1927) A I R 1927 Cal 30 (32) : 97 Ind Cas 635, Abdul Gafur v. Abdul 
Jabbar. (Suit for declaration that entry is erroneous, that plaintiff 
has title and for confirmation of possession.) 

^1907) 11 Cal W N 48 (50), Ramgulam Singh v. Bishnu Par gash Narain 
Singh. 

<1916) A I R 1916 Pat 408 (409) : 35 Ind Cas 433 : 1 Pat L Jour 73, Aviir^ 
uddin V. Saidur Rahman. (Suit under Bengal Tenancy Act, Sec- 
tion 111 A — Suit for declaration that plaintiff was lakheraj raiyat 
and not liable to pay rent is suit in effect to correct Record of Rights 
— Limitation is six years from date of final publication.) 

<1912) 11 Ind Cas 262 (263) (Cal), Promoda Nath Roy v, Asir-ud-din Man- 
dal. 

(1918) AIR 1918 Pat 678 (679) : 42 Ind Cas 397, Dilan Singh v. Choa 
Singh, 

[See also (1913) 20 Ind Cas 910 (911) (Cal), Barharndat Missir v. 

Krishna Sahay.] 

n3. See the cases cited in Foot-Note (5) above. 

7. (1919) AIR 1919 Cal 151 (152) : 53 lud Cas 968, Rajani Nath Pramanik v. 

Manaram Mandal. 

(1925) A I R 1925 Cal 518 (519) : 86 Ind Cas 6, Prodoi Kumar v. BaU 
gohinda. (Kntry as permanent tenant in Record of Rights — - Suit for 
declaration that tenure is not permanent.) 

(1930) AIR 1930 Cal 767 (769) : 130 Ind Cas 225, Jogendra Nath v. Baidya 
Nath. (Suit under Section 111-B of the I3engal Tenancy Act.) 

(1929) AIR 1929 Cal 481 (481) : 56 Cal 407 : 119 Ind Cas 121, Asutosh 
Blmiyan v. Radhika Lai. 

(1937) AIR 1937 Cal 745 (746) : 173 Ind Cas 945, Sarashijaksha Chatter jee 
V. Karpur Kamini Deby. 

■3. (1935) A I R 1935 Cal 801 (803, 804) : 62 Cal 969 : 160 Ind Cas 96, Ahyned 
Ilosaein Bepari v. Digendra Narain Singha Roy. 

(1934) AIR 1934 Cal 192 (198) : 150 Ind Cas 617, Goddess Pitha Kali Matha 
Thakurani v. Surendranath Tagore. 

(1929) AIR 1929 Cal 417 (417) : 120 Ind Cas 104, Profulla Chandra v. 

Kshetra Lai Sinha, 

<1917) AIR 1917 Pat 547 (547) : 41 Ind Cas 11, Ramji Ram v. SadJni Saran 
Lai. 

<1917) AIR 1917 Pat 627 (627) : 41 Ind Cas 199 : 2 Pat L Jour 557, Ala-ud- 
din V. Zaifan Nissa. 

(1918) AIR 1918 Pat 609 (611) : 45 Ind Cas 432 : 3 Pat L Jour 361, Latafat 
Husain v. Kalikar Nand Singh. 

i). (1933) AIR 1933 Cal 789 (790) : 146 Ind Cas 875, ^wipendra Nath v. 

Mahendra Nath. 
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Article 120 
Notes 
80— SI 


1885, but under the general law, is not barred by the six years’ rule 
of limitation. 

A suit for a declaration that an entry in the Eecord of Eights 
prepared under the Chota Nagpur Tenancy Act, 1908, is erroneous, 
is governed by this Article and time runs from the final publication 
of the Eecord of Eights.^^ 

Section 45 of the Punjab Land Eevenue Act, 1887, empowers 
any person aggrieved by an entry in the Eecord of Eights to seek 
relief under Section 42 of the Specific Eelief Act, 1877. Such a suit 
would be governed by this Article, the cause of action arising when 
the plaintiff feels aggrieved and not from the date of the entry in 
the Eecord of Eights.^^ 

A suit specially allowed by Section 179 of the Madras Estates 
Land Act, 1908, for a declaration of the xdaintiff’s right, where the 
plaintiff feels dissatisfied with an entry made in the Eecord of Rights 
in pursuance of an order under Section 164 sub-section 1 of that Act, 
is governed by this Article and time runs from the date of the entry 
in the Eecord. The fact that the defendant had denied plaintiff’s 
title before the date of such entry to the x^aintiff’s knowledge will 
not bar his suit inasmuch as such a right of suit is sx)ocially given 
by statute. A suit to comx)el mutation of the xfiaintift‘’s name in 
the Eevenue Register is also governed by this Article, time running 
from the date when the mutation was refused,^® but the refusal must 
be absolute, negativing the plaintiff’s right to the x>roperty ; where 
the Collector has passed an order : “mutation cannot be made unless 
plaintiff appears,” it is only a conditional refusal which does not 
furnish a starting point. 

81. Suit for damages. — A suit for damages, for example, a 
claim for interest as damages on money due, which is not governed 
by any other Article, is governed by this Article.^ A suit for damages 
for the enticement of the X3laintiff’s wife,^ or for a breach of covenant 
of title in cases not falling within Article 116,''^ or a suit for damages 

10. (1933) AIR 1933 Pat 698 (699) : 148 Ind Gas 193, Ahay Charan Sckhar v. 

Ibrahim Mian, 

(1936) AIR 1936 Pat 129 (131) : 161 Ind Gas 465, Sudhakar Misrav, Nil- 
kantha Das. 

11. (1936) AIR 1936 Lah 37 (40) : 165 Ind Gas 626, Qhiilam Mahomed Khan 

V. Samunder Khan. 

12. (1927) AIR 1927 Mad 568 (570) : 101 Ind Gas 85, Surxjanarayana v. 

Bullayya. 

13. (1892) 15 Mad 350 (351) : 1 Mad L Jour 231, Virasamy v. Ramadoss. 

14. (1892) 15 Mad 350 (351) : 1 Mad L Jour 231, Virasamy v. Ramadoss. 

Note 51 

1. (1901) 6 Cal W N 355 (360), Jogeshur Bhagat v. Ghansham Bass, 

2. (1936) AIK 1936 All 454 (456) : 163 Ind Oas 974 : 58 All 903, Sobha Bam 

y. Tika ^ni. 

3. (1930) AIR \930 All 771 (775) : 52 All 604 : 124 Ind Cas 185, Muhammad' 

Siddiq ^. Muhammad Nuh. 
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against the vendee of property who had undertaken to pay the 
mortgagee of the vendor but who failed to pay the same with the 
result that the vendor was damnified,^ will be governed by this 
Article. 

Where the defendant used the plaintiff’s land without permission 
for non-agricultural purposes and in consequence thereof the plain- 
tiff had to pay a fine to the Government, it was hold that a suit by 
the plaintiff for the recovery of the money was governed by this 
Article and not by Article 61. 

See also the undermentioned case.^ 

62. Suit for money under Section 68 of the Transfer of 
Property Act. — It has been held in some cases^ that a suit under 
Section 68 of the Transfer of Property Act for a personal decree 
against the mortgagor on the ground of loss or diminution of security 
would bo governed by this Article. According to other cases, “ such 
a suit would be governed by Article 116 or Article 120. As to 
when the right to sue accrues, it was hold in the undermentioned 
case^ that the cause of action arose not on the date of the loss or 
diminution but on the date when the mortgagee acquires knowledge 
thereof. A contrary view, namely that the right to sue accrues only 
on the date of the loss or diminution, has been held in the cases cited 
below.^ 


4. (1932) AIR 1932 All 454 (456) : 142 Ind Gas 83, Mahtab Singh v. Collector 

of Saharan^pur, 

(1931) AIR 1931 All 549 (550) : 133 Ind Gas G15 : 53 All 702, Zaitim Aheer 
V. Sat liayn Singh. (Mortgagor and mortgagee.) 

5. (1922) AIR 1922 Bom 257 (257), Parnamachand Ghandriram v. Kashinath 

Deoram. 

6. (1914) AIR 1914 Lah 62 (62) : 23 Ind Gas 410, Tiangila Mai v, Pheru. (A 

selling to B — A receiving the sale price from third person but subse- 
quently compelled to refund the same — Suit thereafter for pricO’ 
against vendee — Held Article 120 was applicable.) 

Note 52 

1. (1897-1901) 2 Upp Bur Rul 518 (521), Maung Shwe Dole v. Ma Lc. 

(1927) AIR 1927 Oudh 148 (149) : 100 Ind Gas 728, Bank of Upper India,. 
Ltd, V. Jaggan. 

2. (1934) A IR 1934 Oudh 415 (417) : 151 Ind Gas 448, Shamb^i Dat v. Shiam 

Narain, 

(1936) AIR 1936 Rang 80 (81) ; 161 Ind Gas 461. Ma Pwa Thein v. Ma 
Me Tha, 

(1931) AIR 1931 Oudh 5 (5) : 6 Luck 374 : 129 Ind Gas 168, Lalta Singh 
V. Mathur Upadhia. 

3. (1927) AIR 1927 Oudh 148 (149) : 100 Ind Gas 728, Bank of Upper India 

V. J aggan, 

4. (1934) AIR 1934 Oudh 415 (416) : 151 Ind Gas 448, Shambu Dat v. Shiam 

Narain, 

(1897-1901) 2 Upp Bur Rul 618 (621), Maung Shwe Dok v. Ma Le, 


Article 120> 
Notes 
8i— 82 
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Lptiole 121 PAJiT VIII — Twelve Years. 

121.* To avoidi Twelve years. When the 
incumbrances or under- sale becomes 

tenures in an entire final and 

estate sold for arrears of conclusive. 

Government revenue, or 
in a patni taluk or other 
saleable tenure sold for 
arrears of rent. 

Synopsis 

1. Scope of the Article. 

2. “Incumbrances.” 

3. Under-tenure. 

4. Entire estate. 

5. Who can sue to avoid incumbrances 

or under, tenures. 

6. Starting point. 

1. Scope of the Article. — It is a general principle that on the 
failure of an owner of a land to pay the Government assessment 

^ Act of 1877, Article 121 

Same as above. 

Act of 1871 

PAPiT VIII — Twelve Years. 

119. — By an auction-xiurchaser or any Twelve years, 
one claiming under him to avoid incum- 
brances or under- tenures in an entire estate 
sold for arrears oI(4overnment revenue, the 
estate being, by virtue of such sale, freed 
from incumbrances and under-tenures. ! 

j 

120, - — To avoid incumbrances or under- j Ditto, 
tenures in a patjii taluq or other saleable 
tenures sold for arrears of rent, the taluq 
or tenure being, by virtue of such sale, 
freed from incumbrances and under- 
tenures. 


When the vsale be- 
comes final and 
conclusive. 


When the sale be- 
comes final and 
conclusive. 


Act of 1859 — Section 7 and .Section 1 clause 12 

Computation of 7 . In suits to avoid incumbrances or under- tenures in an 
period of limitation estate sold for arrears of Government revenue due from 
in suits to avoid in- such estate, or in a putni taluq or other saleable tenure 
ciiynhr an ce s or sold for arrears of rent, which, by virtue of such sale, 
under-tenures in becomes freed from incumbrances and under-tenures, the 
estates sold for cause of action shall be deemed to have arisen at the time 
arrears of Cover n- when the sale of the estate, taluq, or tenure became final 
ment revemie. and conclusive. 

Limitation of Cl. 12. To suits for the recovery of immoveable property 
tivelve years. Suits or of any interest in immoveable property to which no 
for mm oveahle pro- other provision of this Act applies — the period of twelve 
periy. years from the time the cause of action arose. 
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thereon, his estate or interest in the land is forfeited or rather 
determined, and that on a sale for the recovery of such assessment, 
what is sold is not the interest of the defaulting owner but the 
interest of the Crown subject to the payment of Government assess- 
ment.^ On the same principle, where a tenure is sold for arrears of 
rent, it is not merely the interest of the defaulter in the tenure that 
is sold but the tenure itself. In other words, the estate or the tenure, 
as the case may be, passes to the purchaser free of all incumbrances 
that might have been created on the estate or tenure by the defaulter 
or his predecessors-in-interest. Under the Eent and Kevenuo Acts in 
force in various Provinces it has accordingly been provided that such 
sales shall be free of incumbrances and under- tenures. In some of 
these Acts, however, it is provided that the x>^i'chaser shall have 
power to annul or avoid the incumbrances. In such cases the 
incumbrance or under- tenure is not ipso facto void but ft voidable 
only at the option of the purchaser. “ Thus, a purchaser at a rent 
sale under the Bengal Tenancy Act should, if he wants to annul 
the incumbrance, follow the procedure proscribed by Section 167 
of the Bengal Tenancy Act.’^ A purchaser at a sale under the 
Bengal Kevenue Sale Law must, by some unequivocal act, indicate 
his intention to avoid the incumbrance if he desires to do so. The 
election to avoid must be made to the knowledge of the holder of 
the incumbranco sought to be avoided. The institution of a suit 
itself to avoid the incumbrance would, however, be a sulHcient 
•expression of his desire to annul the incumbrance. Tliis Article 

Article 121 — Note 1 

1. (1914) AIR 1914 P C 82 (88): 25 Ind Gas 309 (P C), Surja Kanta Acharjya 

V. Sarat Chandra. 

(1885) 12 Cal 82 (91), Radhagohind v. Ilakhal Dass. 

(1902) 9 Cal W N 883 (380), Gokal Chandra v. Harasundari Dasi. 

(1867) 8 Suth W R 222 (222), Moojishee Biizlool v, Fran Dhun. 

(1922) AIR 1922 Cal 544 (548), Jnanendra Mohan v. Umcsh Chandra. 

(1909) 1 Ind Gas 8i (82) (Cal), Rahiviuddin Munshi v. Bhahangana Debtja. 

2. (1883) 9 Cal 683 (687) : 12 Cal h R 304 (P B), Titu Bibi v. Mohesh Chiinder. 

(Overruling 4 Cal 860.) 

(1907) 6 Cal L Jour 472 (484), Mir W aziruddin v. Lala Deoki Nandan. 

(1915) AIR 1915 Cal 302 (303) : 42 Cal 638 : 27 Ind Cas 258, Sahodara 
Mudiali v. Sarhosobha Dasi. 

(1926) AIR 1926 Pat 416 (420) : 5 Pat 726 ; 06 Ind Cas 575, Chandra 
Mouleshwara Prasad v. Hem Nalini Dehi. 

3. (1922) AIR 1922 Cal 32 (34) : 69 Ind Cas 841, Sital Chandra Majhi v, 

Parhaii Char an Chakarabarti. 

(1922) AIR 1922 Cal 544 (548), Jnanendra Mohan v. Umesh Chandra. 

(1922) AIR 1922 Cal 331 (334) : 68 Ind Cas 219, I.shan Chandra Bakshi v. 
Saftula Sikdar. 

(1924) AIR 1924 Gal 396 (397) : 71 Ind Cas 284, Jatindra Mohan Chakra- 
varti V. Bi joy Chand Mahatah. 

3a{1915) AI R 1915 Cal 302 (303) : 42 Cal 638 : 27 Ind Cas 258, Sahodara 
Mudiali v. Sarhosobha Dasi. 

(1923) AIR 1923 Cal 195 (196) : 68 Ind Cas 449, Kula Miah v. Nazu Miah, 
(Mere fact of purchaser creating a putni himself is not suflicLnt to 
show that the option has been exercised.) 
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Article 121 
Notes 
1—2 


will apply to such suits for annulment of incumbrances and under- 
tenures.*^ 

Under certain enactments, such as the Putni Eegulation (B. C. 
8 of 1819), a sale of the tenure renders all incumbrances mid ; in 
such cases there is no necessity for any suit to annul the incum- 
brances and no occasion for the applicability of this Article arises.^ 
The Article does not apply to a suit by a person who is not a 
purchaser at a revenue or rent saleS' Nor does it apply where the 
suit is not one to annul any incumbrance,^ 

2. ‘^Incumbrances.” — An “incumbrance” is defined in Wharton’s 
Law Lexicon as “a claim, lien, or liability attached to property.” 
Bonvier in his Law Dictionary defines an “incumbrance” as “any 
right to, or interest in, land which may subsist in a third person 
to the diminution of the value of the land and not inconsistent 
with the passing of the fee in it by a deed of conveyance.” Thus, a 
mortgage on the land will be an incumbrance;^ so also a perpetual 
allowance charged on the lands. ^ Where the proprietor creates a 
muharrari by grant and then an intermediate tenure between 
himself and the imikarraridar , such tenure will be an incumbrance 
on the estate.^ But the mere possession of a tenant, however long 
it has continued, is not an incumbrance.^ 

The question has arisen whether an interest not directly created 
by the owner of the estate or by the tenure- holder, as the case may 
be, but allowed to grow uj) by his sufferance and negligence, as in 
the case of adverse possession, is an incumbrance on the estate or the 
tenure. The general trend of opinion is that it is an incumbrance.^ 

4. (1930) AIR 1930 Cal G9 (75) : 57 Cal 434 : 124 Ind Cas 167, Manmohan 

Choiodhury v. T timer Morrison d Co. (Position of purchaser at rent 
and revenue sales compared.) 

5. (1918) 20 Ind Cas 664^ (G51) Krishna Pramada Dasi v . Divarakanath Sen. 

6. (1899) 26 Cal 460 (463), Gobindanath Shaha v. Surjakanta Lahiri. (Private 

purchaser — Suit by — Article does not apply.) 

7. (1928) AIR 1928 Cal 870 (872) ; 115 Ind Cas 606, Baikuntha Nath Das v. 

Sheikh Azidulla. 

Note 2 

1. (1927) AIR 1927 Pat 53 (55) : 6 Pat 235 : 97 Ind Cas 309, Hargobind Das 

v. Batnchandra Jha. 

2. (1926) A I R 1926 Cal 552 (553) : 91 Ind Cas 411, Manohar Das v. Brojendra 

Lai. 

3. (1922) AIR 1922 Pat 389 (390) ; 1 Pat 38 : 63 Ind Cas 183, Shahzadi 

Begarn v. Mt. Kokila. 

4. (1921) AIR 1921 Gal 754 (755) : 61 Ind Cas 469, Monmotha Nath Milter v. 

Anath Biindhu Pal. 

5. (1898) 25 Cal 167 (171), Nuffer Chatidrapal Chowdhry v. Eajendralal 

Goswami. 

(1899) 26 Cal 194 (198): 3 Cal W N 108, Mohamed Nasimv. KasiNathGhose. 
(1892) 19 Cal 787 (lS9)yKhantomoni Dasi v. Bijoy Chand Mahatab Bahadur. 
(1894) 22 Cal 244 (251), Karmi Khan v. Brojo Nath Das. 

(1867) 8 Suth W R 62 (62), Goluck Monee Dossee v. Hurochandra. 

(1868) 10 Suth W R 15 (19), Womesh Chandra v, Baj Narain Boy. 

(1914) AIR 1914 Cal 606 (607) : 23 Ind Cas 119, Aptar Aliv. Brojendra- 
Kishore Boy. (26 Gal 194 and 22 Cal 244, Follov^ed.) 
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A contrary view was held in the undermentioned cases.^ In 
Bipradas Pal v. Kamini Kumar^ their Lordships of the Privy 
Council observed as follows : 

“The case proceeded in the Courts below upon the footing 
that an interest not directly created by the taluqdar, but 
allowed to grow up by his sufferance and negligence, is an incum- 
brance within the definition given to that word in Section 161 
of the Act. There is apparently a current of decisions in India 
to this effect and their Lordships have, for the purpose of their 
judgment, assumed, as the Judges in the High Court assumed 
for their judgment, that this is correct. But it must not be 
taken that their Lordships have expressed a final opinion upon 
the point, it being unnecessary that they should do so.” 

In order however that adverse possession may amount to an 
incumbrance, it must have been perfected before the revenue or 
rent sale.^ 

An incumbrance or under-tenure to be avoided must be one 
which has boon created subsequent to the creation of the estate or 
the tenure sold^^ and the onus is on the plaintiff seeking to annul it 

(1915) AIR 1915 Cal 675 (676) : 26 Ind Cas 436, KaWcananda Mzilcerjee v. 
Bipro Das Pal Choivdhry. 

(1916) AIR 1916 Cal 612 (61*3) : 43 Cal 779 : 31 Ind Cas 801, Prasanna 
Kumar Dutt v. Jananendra Ktimar Dutt. 

(1921) AIR 1921 Cal 754 (759) : 61 Ind Cas 469, Monmotha Nath Mitier v. 
Auath Bundhu Pal, 

(1922) AIR 1922 Cal 544 (548), Jnanendra Mohan TJmesh Chandra. 

(1929) AIR 1929 Cal 218 (220) : 119 Ind Cas 123, Durganath Bhattachar jya 
V. Harkishore Chakraharty. 

(1910) 7 Ind Cas 849 (851) (Cal), Moizuddi Bistvas v. Ishan Chandra Das. 
(1911) 11 Ind Cas 453 (454, 456) (Cal), Gokul Bagdi v. Debendra Nath Sen. 
(1912) 14 Ind Cas 349 (dbO)(Ciil), Arsadulla v.Munseb Ali. (Following 11 Ind 
Cas 453.) 

[See also (1871) 15 Suth W R 552 (554), Thakoor Dass Roy v. Nubeen 
Kishen Ghose. 

(1874) 22 Suth W R 413 (413), Mahomed Askur v. Mahomed Wasuck.'] 

6. (1908) 12 Cal W N 528 (530), Kumar Kalanand Singh v. Syed Sarafat 

H ossein. 

(1909) 1 Ind Cas 81 (82) (Cal), Rahimuddin v. Bhabangana Dehya. 

(1917) AIR 1917 Cal 213 (216) : 44 Cal 412 : 39 Iiid Cas 213, Mohin 
Chandra v. Pyari Lai, (Following 1 Ind Cas 81 and 12 Cal W N 
528.) 

7. (1922) AIR 1922 P C 48 (50) : 49 Cal 27 : 66 Ind Cas 674 : 48 Ind App 499 

(PC). 

8. (1921) AIR 1921 Cal 754 (755) : 61 Ind Cas 469, Monmotha Nath Mitter v. 

Anath Bundhu Pal. 

(1912) 15 Ind Cas 869 (870) (Cal), Satish Chandra v. Munjanali Dcbi. 

9. (1922) AIR 1922 P C 48 (50) : 49 Cal 27 : 66 Ind Cas 674 : 48 Ind App 499 

(P C), Bipradas Pal v. Kamini Kumar. 

(1915) AIR 1915 Cal 675 (676) : 26 Ind Cas 436, KaWcananda Mukerjee v. 
Bipro Das Pal. 

(1881) 8 Cal 230 (234) : 10 Cal L R 41, Koylash Bashiny Dossee v, Gocoolmoni 
Dossee, 

(1864) 1 Suth W R 248 (248), Radha Kisto Mytee v. Bhugwan Chunder Bose, 
(1865) 3 Suth W R 33 (35), Kriahto Mohun Doss Bukshi v. Joy Kishen 
Mukerjee. 

(1872) 17 Suth W R 407 (407), Brojo Sunder Mitter v. Futick Chunder Roy. 
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to make this out.^^ 

3. Under-tenure. — Under Section 3 sub-section 18 of the 
Bengal Tenancy Act, “tenure” is defined as meaning the interest of 
a tenure- holder or under- tenure- holder. Section 5 of the Act defines 
a “tenure-holder” as meaning primarily a person who has acquired 
from a proprietor or from another tenure-holder a right to hold land 
for the purposes of collecting rents or bringing it under cultivation 
by establisiiing tenants on it, and as including also the succossors- 
in -interest who have such a right. 

It has been held in the undermentioned case^ that an under- 
tenure may also be regarded as an incumbrance. 

4. “Entire estate.’^ — An entire estate is an estate regarded in 
the Collector’s rent roll with a separate number and with a separate 
revenue assessed upon it.^ Compare also the definition of the word 
“estate” given in the Explanation to Section 7 (v) of the Court- 
fees Act. The mere fact that a portion of the lands of that estate is 
joint with those of other estates cannot stand in the way of its being, 
an entire estate.^ 

5. Who can sue to avoid incumbrances or under- tenures. 

— The power to annul incumbrances under the Bengal Eevenue 
Sales Act (XI of 1859) is not limited to the purchaser personally 
but is transmissible to his heirs and assigns.^ The power can be 
transmitted even to a putnidar, and a piLtnidar of even a portion 

(1865) 3 Sutli W R 69 (70), A. J, Forbes v. Sheikh Meah Jan. 

(1873) 11 Bong L R 71 (73) : 14 Moo Ind App 247 : 2 Sar 734 : 2 Suther 491 
(P C), Kooldeep Narain Singh v. Government of India. 

10. (1922) AIR 1922 P 0 48 (50) : 49 Cal 27 : 66 Ind Gas 674 : 4S Ind App 499 
(P C), Bipradas Pal v. Kaniini Kumar. 

(1915) A I R 1915 Cal 675 (677) : 26 Ind Cas 436, Kalikanayida Mukerjee v. 
Bipradas Pal Choudhtiry, 

(1921) AIR 1921 Cal 754 (758) : 61 Ind Gas 469, Monmoiha Nath Hitter v. 
Anath Bundhu Pal. 

(1926) AIR 1926 Pat 416 (418) : 96 Ind Gaa 575 : 5 Pat 726, Chandra 
Moulcshivara Prasad Singh v. Hem Nalini Debi, 

[But see (1865) 3 Suth W R 182 (183), Shayn Lai Ghose v. Sekundar 
Khan. 

(1866) 6 Suth W R 58 (59), Sristcedhtir Saivunt v. Romdnath Bokhit.] 

Note 3 

1. (1883) 9 Cal 683 (687) : 12 Cal L R 304 (P B), Titu Bihi v. Mohesh Chunder. 

Note 4 

1. (1896) 2 Oal W N 229 (232, 233), Kamal Kumari Chowdhury v. Kiran 

Chandra lioy. 

2. (1896) 2 Oal W N 229 (232, 233), Kama! Kumari Chowdhury v. Kiran 

Chandra Roy. 

Note 8 

1. (1905) 2 Oal L Jour 87 (90) : 9 Cal W N 795, Earek Ckand v. Bejoy Chand. 
(1908) 12 Cal W N 1029 (1032), Wahid AH v. Rahat AH. 

(1874) 22 Suth W E 29 (30), Koylas y. Jubur. 
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of the property x^u^'chasod in auction can sue, if the whole of the Article 12t- 
iinderteniire sought to be set aside lies within his putni.^ Notes 

8—6 

If the X)urchas 0 r is barred under this Article from suing to avoid 
an incumbrance, it is clear that his heirs and assigns would also be 
barred from doing so,^ 

6. Starting point. — The starting i)oint under the Article is the 
date when the sale Vjecomes final and conclusive. The reason is that 
the cause of action for the purchaser to avoid the incumbrance 
arises on his purchase.^ 

Under the Eevenue Sale Law (Act 11 of 1859 B. C.) a sale 
becomes final and conclusive at noon on the 60th day from the day 
of sale, reckoning the day of sale as the first of the 60 days, and a 
sale against which an appeal shall have been jjref erred becomes 
final and conclusive from the date of such dismissal of the appeal if 
more than 60 days from the date of the sale, or if loss, then at noon 
of the 60th day as above lu’ovided (see S, 27 of Act 11 of 1859). 

It has been held under that Section that the appeal must have been 
preferred in time and that otherwise the date of the dismissal is not 
the date of the sale becoming final and conclusive.^ 

Where the defendant ideads that the suit is barred under this 
Article, the plaintiff must show when, as a fact, the sale became 
final and conclusive.^ 


122" Upon a Twelve years. | The date of the Article 122 
judgment obtained in judgment o r 

British India, or a recognisance, 

recognisance. 


Act of 1877, Article 122 and Act of 1871, Article 121 

Same avS above. 

Act of 1859 — Section 1 clause 11 

Limitation of To suits in cases governed by English law upon all 

twelve years. Suits debts and obligations of record and specialties; 

for specialty debts, the period of twelve years from the time the cause of 
action arose. 

2. (1902) 1 Cal L eJour 579 (582), Narayan Chandra Kansabanik v. Kasiswar 

Boy. 

3. (1867) 7 Suth W R 91 (92), Tara Chand Dull v. Mi, Wakenoonissa Bibee. 

Note 6 

1. (1868) 10 Suth W R 15 (19), Womesh Chandra Goopto v. Baj Narain Roy. 
(1872) 17 Suth W R 407 (407), Brojo Soondur Mitter v. Futtickchunder Boy* 

2. (1907) 6 Cal L Jour 472 (481), Mir Waziruddin v. Lala Deoki Nandan. 

3. (1919) AIR 1919 Cal 311 (312) : 51 Ind 6as 60, Murali Dhar AdUya v. 

Thakur Das MondaL 
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Synopsis 

1. Scope of the Article. 

2. Suit on judgment must be against parties 

thereto or their representatives. 

3. ‘‘Judgment,*’ meaning of. 

4. “Obtained in British India.” 

5. “Recognisance.” 

6. Extension of period of limitation. 

7. Starting point of limitation. 

1. Scope of the Article. — Under the English Common Law, 
actions on judgments lie whether the remedy by execution is 
available or not.^^ In Williams v. Jones, ^ Baron Parke observed 
as follows : 

“Where a Court of competent jurisdiction has adjudicated a 
certain sum of money to be due from one to another, a legal 
obligation arises to pay that sum on which an action of debt to 
enforce the judgment may be maintained. It is in this way that 
judgments of foreign and colonial Courts are supported and 
enforced and the same rule applies to inferior Courts in this 
country, and applies equally whether they be Courts of Record 
or not.” 

The same princiide was recognised in Civil Law, where the 
action founded on the prior judgment was known as actio judicata. 
The principle so widely stated by Baron Parke, as above, has how- 
ever been qualified by later decisions in England and it has been 
held that though an action lies on a judgment finally establishing a 
debt, it is an abuse of the process of Court to bring an action on an 
English judgment, if it can be enforced in some other way, as by 
execution.^ 

In this country, it is provided by S. 9 of the Civil Procedure Code 
that the Courts shall have jurisdiction to try all suits of a civil nature 
excepting suits of which their cognizance is either expressly or im- 
pliedly barred and S. 47 of the same Code provides that all questions 

Article 122 — Note 1 

la (1925) AIR 1925 Mad 279 (280) : 85 Ind Gas 991 : 48 Mad 482, Ramasamy 
Nathan v. Muthia Ghetty. 

1. (1845) 18 M & W 628 (633) : 67 R R 767 (769) : 14 L J Ex 145 : 2 Dowl & L 

680. 

2. (1899) 47 W R (Eng) 577 (579) : L R 2 Q B D 428 : 81 L T 206 : 68 L J Q B 

801, Pritchett v, English Colonial Syndicate Ltd, 

(1883) 53 L J Q B 68 (69) : 13 Q B D 302 : 49 L T 645 ; 32 W R (Eng) 239, 
Grant v. Easton. 

(1858) 6 W R (Eng) 686 (686) : 28 L J Q B 61 ; 4 Jur (N S) 506, Hodsoll v, 
Baxter. 

(1889) 88 W R (Eng) 681 (682) : L R 16 A C 1 : 69 L J Ch 337 : 62 L T 
189, Nouvion v. Freeman. 

•< 1899) 47 W R (Eng) 864 (366) : LR 1 Oh 781 : 68 L J Ch 281 : 80 L T 369 : 
16 T L R 211, Pemberton v. Hughes. 
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arising between the parties to the suit or their representatives 
and relating to the execution, discharge or satisfaction of the decree 
shall be determined by the Court executing the decree and not by 
a separate stiit. 

An executable judgment, therefore, in India, cannot be sued 
upon.^ In cases, however, outside the prohibition of Section 47^ or 
where a decree becomes, owing to subsequent events, incapable of 
execution,^"^ a suit on the judgment will bo maintainable, and would, 
for the purposes of limitation, be governed by this Article. 

3. (1868) 3 Agra 381 (382), Dobee Singh v. Jowkee Ram. 

(1870) 2 N W P H C R 382 (389, 391), Ram Jus Rae v. Ram Narain. 

(1916) AIR 1916 All 163 (164) : 35 Iiid Gas 601 : 38 All 509, Dhanraj Singh 
y. Mt. Lalchrani Kuar, 

(1921) AIR 1921 All 369 (372) : 43 All 170 : 59 Ind Gas 632, Rarnanand v. 
J ai Ram. 

(1869) 4 M H G R 453 (459), Sanjeeviyah v. Nanjiyah. 

(1870) 5 Mad H G R 185 (188), Muttuvelu Pillai v. V aithilinga Villai. 

(1870) 5 Mad H G R 375 (377), Rangasivamy v. Shayyayii Asari. 

(1870) 6 Mad H G R 13 (15), Sungara Narayana Pillai v. Sandira Pillai. 
(1894) 17 Mad 122 (129) : 4 Mad L Jour 52, Ramayya v. Venhataratnam. 
(1904) 27 Mad 243 (249) : 14 Mad L Jour 84 (F B), Periasamy Miidaliar v. 
Seitharama Chettiar. 

(1876) 26 Suth \V R P G 82 (85) : 3 Ind App 241 : 3 Sar 648 : 3 Suther 330 
(P G), Mirza Mohamed Aga Ali Khan Bahadur v. The widow of BaU 
mukund. 

(1925) AIR 1925 P G 34 (35) : 52 Ind App 79 : 52 Gal 314 : 86 Ind Gas 245, 
Sasi Sekhareshwar Boy v. Lalit ^^oha7l Maitra. 

(1869) 6 Bom li G R A G 231 (235), Mayichharam Kalliandas v. Bakshc 
Saheb. 

(1873) 10 Bom H C R 433 (434), Kisan Na^idram v. Anandaram Beclaji. 
(1880) 5 Bom 382 (385), Sayad Nasrudin v. Venkatcsh Prabhu. 

(1898) 22 Bom 267 (270), Madhavrao v. Ram Rao. 

(1884) 8 Bom 1 (13), Mecrivanji Noivi'oji v. Ashabai. 

(1922) AIR 1922 Cal 73 (75) : 70 lad Gas 300, Lalit Mohan Moitra v. Sasi 
Sckhareshivar Roy Bahadur. 

(1871) 3 N W P H C R 62 (63) (P B), Sheikh Golam Husain v. Mt. Alla 
Rukhee. 

(1868) 9 Suth W R 399 (401), Saytdes v. Joniir Shaikh. 

(1880) 5 Cal 294 (299) : 4 Cal L R 477, Moonshi Golab Arab v. Curriimbux 
Shaikjee. 

[See (1897) 24 Cal 473 (488, 490), Jogernaya Dassi v. T hackomojii .'j 
See also Section 94 of the Presidency Small Cause Courts Act, 1882, under 
which no suit will lie in any Court on a decree of a Court of Small Causes. 
In view of this Section, the decisions in 6 Bom 7 and 6 Bom 292 arc no 
longer good law. 

[But »ec (1864) 1864 Suth W R Gap 301 (301), Rayiee Eamamun y. 
Hurdayal Singh. (A suit will lie for recovery of the unsatisfied 
balance due under a decree, destroyed during the Mutiny.)] 

4. (1916) AIR 1916 Cal 661 (663, 664) : 30 Ind Cas 824, Kali Charan Nath v. 
Stikhada Sundari Debi. 

[See also (1882) 7 Cal 74 (75) : 9 Cal L B «57 : 4 Shomo L R 192, 
Attermoney v. Hurry Doss. (It was'liowever assumed in this 
case that there was no bar. Section 244 of the Civil Procedure 
Code of 1882 was not adverted to.)] 

4a (1879) 3 Bom 193 (195), Sakharam Dikshit ^J^nesh Sathe» I 

Lim. 107 


Article 122 
Note 1 



1698 SUIT ON JUDGMENT OBTAINED IN BBITISH INDIA 


Article 122 
Note 1 


Thus, a suit on the judgment has been held to be maintainable 
in the following cases and this Article applied : — 

1, A suit to enforce an order passed by the High Court in its 
Insolvency Jurisdiction, awarding costs. It was hold that S. 244 
of the old Civil Procedure Code, 1882, corresponding to S. 47 
of the x^resent Code did not bar the suit.® 

2. A suit to enforce an order declaring the xJaintiff’s right to 
the payment of money from the defendant when there is no 
provision made for the execution of that order.® 

In Bamaswamy v. Muthayya Ghetti,^^^ Mr. Justice Bamesam 
observed as follows : 

“ Ordinarily the Indian Courts judgments which are to 
be enforced in execution, and even when they create new relation 
involving fresh rights and obligations, they i^rovide for working 
out the rights in execution. Barely do they create a new obliga- 
tion without providing for its execution and indicating a ^uit as 
the only method of enforcing it. But when they do, as in this 
case, the suit is maintainable. ’’ 

Where by virtue of Section 47 of the Civil Procedure Code, or of 
some other prohibition, a suit on a judgment is not maintainable, 
this Article will not enable such suits to bo maintained.^ “The inten- 
tion of the Limitation Act is not to give a right where there is not 
one, but only to interpose a bar, after a certain x^e^’iod, to a suit to 
enforce an existing right. 

Where A obtained a decree for money against JS, but execution 
against the family properties of B in the hands of his sons was 
refused, and th6reux)on A sued the sons of B on their pious obligation 
to ])ay the decree against B, it was held that the suit was not one 
“on a judgment” but a suit to enforce the pious obligation of a 
Hindu son to pay his father’s debt.^* 


5. (1905) 33 Cal 560 (563, 564) : 9 Cal W N 952, Annoda ,Prasad Banerjec v. 

Nabo Kissory Boy. 

6. (1925) AIR 1925 Mad 279 (280, 281) : 85 Ind Cas 991 : 48 Mad 482, Bavia^ 

sivaniy v. Muthiya Chetty, 

(1934) AIR 1934 Mad 665 (666) : 156 Ind Cas 264, Bathan Chand Kumaji 
V. Amichand. 

(1867) 2 Agra 23 (24), Nawazish All Beg v. Vilaytee Khanuman. 

6a (1925) AIR 1925 Mad 279 (280, 281) : 85 Ind Cas 991 : 48 Mad 482. ' 

7. (1879) 3 Bom 207 (209) : 3 Ind Jur 566, Jivi v. Bamji. 

(1901) 28 Cal 37 (46) : 5 Cal W N 195, Surajamoni v. Kali Kanta Das. 

(1901) 25 Bom 644 (649, 654) : 3 Bom L r‘371 (F B), Dhanjiblioy v. Hira 
Bai. 

(1891) 13 All 12C (141) : 1891 All W N 18, Binda v. Eaunsila. 

8. (1894) 21 Cal 8 (18) ; 20 Ind App 183 : 6 Sar 334 : 17 Ind Jur 481 (P C),. 

Harinath v. Mothur Mohitn. 

[See also (191lf 10 Ind Cas 477 (478) : 33 All 866 : 38 Ind App 87 
' {P G), Khunni Lai v. Gobind Krishna Narain.'] 

0. (1904)17 Mad 243 (246, 253, 254) ; 14 Mad L Jour 84, Periasamy Mudaliar 
V. Seetharavia CheiMar, 
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2. Suit on judgment must be against parties thereto or 
their representatives* — A suit ux^on a judgment can be brought 
only against the parties to the judgment or their representatives in 
interest. A suit against a person not a x)arty to the judgment cannot 
be considered to bo one on a judgment and this Article would have 
no application to such cases. ^ 

3* “Judgment,” meaning of. — It has been seen in Note 3 to 
Article 117 ante, that the word judgment’' as used in that Article 
means the “decree” or order of the Court and not the “statement 
of reasons” given by the Judge as the grounds of his decision. It is 
conceived that this interpretation would equally axvply to the word 
“judgment” as used in this Article. A suit to enforce a “judgment” 
cannot i)ossibly moan a suit to enforce “the statement of reasons” 
given by the Judge as the grounds of his decision. 

The following are “judgments” within the meaning of this Article: 

1. An order of the High Court, x^assed in the exercise of its 
I n sol ve n c y J u r i sd ic t i 0 n , ^ 

2. A solanamah or compromise agreement filed in Court, and 
accepted by it, but no decree drawn up with the usual 
provision for execution. 

3. A report of the Commissioner in a prior suit for dissolution 
and accounts of a partnership, acce})ted by the Court in 
awarding profits to one of the partners.^ 

4. A garnishee order absolute.'* 

An arbitration award, \vhich is not filed into Court or incor- 
porated in a decree of Court will not be a judgment : see the 
undermentioned caso.^ 

4. “Obtained in British India.” — Suits on foreign judgments 
are x^rovided for in Article 117 ante, and this Article is restricted to 
judgments obtained in British India. As to whether judgments of 
Courts of Native States in India are “foreign judgments” or could be 
considered to be obtained in British India, see Notes to Article 117, 

(1894) 17 Mad 122 (129) : 4 Mad Ij Jour 52, Bamayya v. Venkataratnarn. 

(1900) 23 Mad 292 (297) (F B), Mallcsam Naidu v. Jugala Panda, 

Note 2 

1. (1900) 23 Mad 292 (293) (F B), Mallcsam Naidu v. Jxujala Panda, 

[See also (1894) 17 Mad 122 (129) : 4 Mad L Jour 62, Ramayya v. 
Venkataratnam, 

(1904) 27 Mad 243 (246, 249) : 14 Mad L Jour 84 (F B), Periasaniy 
Mudaliar v. Seetharama Chettiar,] 

Note 3 

1. (1905) 33 Cal 560 (564) : 9 Cal W N 952, Annoda Prasad Banerjee v. Nobo 

Kissore Roy. 

2. (1865) 4 Suth W R S C C R 7 (8), Chunder Narain Ghose v. Gouri Nath 

Bose. 

3. (1934) AIR 1934 Mad 665 (667) ; 156 Ind Cas 26^0fiathan Chand Kumaji 

V. Amichand. 

4. (1899) 47 W R (Eng) 677 (679) : L R 2 Q B D 428 ^68 L J Q B 801 : 81 L T 

206, Pritchett v. English and Colonial Syndicate. 

6. (1916) A t R 1916 Mad 683 (684) : 29 Ind qj|s 49, Muthukdruppa Kone v. 
Veerahhadra Konc. V" 
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Article 122 5. “Recognisance/' — A recognizance is “an obligation of 

Notes record entered into before a Court or other oflScer conditioned on 
6 — 7 the performance of some particular act required by law, or the 

refraining from some particular act forbidden by law, and whicli 
is therein specified.”^ Thus, bonds executed under the Criminal 
Procedure Code are recognizances/ Where default is made in 
the performance of the acts stipulated therein, the bond becomes 
forfeited and the obligation becomes absolute. 

At Common Law, a recognizance, when it is filed, is in the nature 
of a conditional judgment, which after forfeiture on breach of the 
condition becomes equivalent to a final enforceable judgment/ It 
is in this view that a recognizance has been treated in this Article 
on the same footing as a judgment. 

6, Extension of period of limitation. — As to whether the 
time spent in prosecuting an application for execution of a decree 
can be deducted in computing the period of limitation under this 
Article for a subsequent suit on the judgment, see Notes to S. 14 
ante and the undermentioned case.^ 

7. Starting point of limitation. — The starting point of 
limitation, under the third column, is the “date of the judgment 
or recognisance,” as the case may be. In the case of a decree for 
money payable by instalments, it has been held that the command 
of the Judge prescribes a term for the performance of the several 
parts of liis order, and is to be construed as becoming a judgment 
for purposes of limitation as to each instalment only on the day 
when the payment is to be made. In other words, “the date of the 
judgment” in respect of a particular instalment is the date on 
which the instalment falls due.^ On the same principle, in a suit 
on a recognizance, “the date of the recognisance” would, it is 
conceived, bo the date on which the recognizance becomes forfeited. 
If this construction is not adoi)ted, it will load to the result that 
time will begin to run oven before the amount undej* the recognizance 
falls due by forfeiture, i. e. even before the cause of action accrues. 
This, as has been seen in Notes to Section 9 a7ite, is opposed to the 
general principles of the law of limitation and cannot 1)0 deemed to 
have been intended by the Legislature. 

Note 5 

1. See Corpus Jurisprudence (1931 Edition), Vol. 53, p. 558. 

2. See Forms X, XI and XXV of Sch. V of the Code of Criminal Procedure. 

See also marginal note to S. 513 of the Criminal Procedure Code. 

3. See Corpus Jurisprudence (1931 Edition), Vol. 53, pp. 5G9, 570 and 575. 

Note 6 

1. (1885) 1885 Bom P J 196, Haribhai Gangadas v. Balaji Fandurang. 

Note 7 

1. (1879) 3 Bom 193 (19T, 198), Sakkaram Dikshit v, Ganesh Sathe. 

(1887) 12 Bom 65 (67), Lakshviibai Bapuji v, Madhavrao Bapuji. 

iSee also (1894) 17 Mad 122 (129) : 4 Mad L Jour 52, Bamayya V. 

VenkataraU^ifijn. 

(1885) 1885 Bom P J 22, Bamappa Vi Krtshnayya.l 
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1 23 . For a legacy Twelve years, 
or for a share of a residue 
bequeathed by a testator, 
or for a distributive share 
of the property of an in- 
testate. 

Synopsis 

1. Legislative changes. 


When the 
legacy or 
share be- 
comes pay- 
able or deli- 
verable. 


2. Scope of the Article. 


3. Applicability of the Article to administration suits. 


4. Suit between co-heirs for share of inheritance. 


5. Suit by Hindu reversioners. 

6. Suit by heir against person in wrongful possession. 

7. Suit for accounts against executor. 

8. Executor, if a trustee within the meaning of Section 10. 

9. “Legacy.” 

10. “Distributive share.” 

11. Starting point. 

12. Application of Section 20 to suits for legacy. 

13. Applicability of Section 6 to suits under the Article. 


Executor de son tort ... 
Hindu heirs 
Mahonicdan heirs 
Payable and deliverable 


Other Topics 

... See Note 2, Pt. C; Note 7, Pt. 4 

... See Note 4 
... See Note 4 

... ... See Note 2; Note 11, Pts. 1, 2 


Person in possession claiming adversely to the estate of deceased ... See Note 6 


1. Legislative changes. 

1. Clause 11 of Section 1 of the Act of 1859 provided a period of 
limitation of 12 years for suits for recovering a legacy, from 
the accrual of the cause of action,^ and the cause of action 
was held to arise when the legatee became entitled to receive 
it, and not when his claim was resisted by the executor." Suits 

Act of 1877, Article 123 
Same as above. 

Act of 1871, Article 122 

122. — For a legacy or for a distributive Twelve years. When the legacy or 
share of the moveable property of a testator share becomes pay- 
or intestate. able or deliverable. 

Act of 1859, Section 1 clause 11 

* * * * To suits for the recovery of any legacy — the period of 

twelve years from the time the cauwse of action arose. 

Article 123 — Note! 

1. (1867) 2 Agra 171 (171), Nam, Narain Rao v. Rama Nund. 

2. (1870) 13 Suth W E 354 (355), Prosunm Chwider Roy v. Cyan Chander 


Article 128 
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for a distributive share in the immovable property left by 
an intestate were held governed by clause 12 of that Act 
corresponding to the present Article 144.^ 

2. Article 122 of Act 9 of 1871 was limited only to suits for legacy 
or for a distributive share in the ''moveable property'* of 
a testator or intestate. Suits for a share in the immovable 
property were held governed by Article 145 of that Act 
(corresponding to Article 144 of the present Act). 

3. Act 15 of 1877 introduced two changes in Article 122 of the 
Act of 1871. The word “moveable” in the first column was 
omitted. The words “or for a share of a residue bequeathed 
by a testator” were newly added after the word “legacy.” 

2. Scope of the Article. — The words “payable” and “deliver- 
able” in the third column of the Article indicate that there must be 
somebody who is under a duty to pay the legacy or to deliver the 
distributive shares.^ It has accordingly been held by their Lordships 
of the Privy Council in Ghulam Muhammad v. Sheikh Ghulam 
Hussain,' approving of a long series of decisions in India, that 
the Article applies only where the suit is brought against some 
person 2 vho is legally charged tvith the duty of paying the legacy 
or distributing the estate. 

An executor or administrator is a person charged with such a 
duty and a suit against him for the reliefs specified in the first 
column will be governed by the period proscribed by this Article/^ 
A person to whom property has boon bequeathed with a direction 
to ].)ay a certain legacy is a person “charged with the duty of paying 
such legacy” and a suit against him for the legacy would bo governed 
by this Article.''’ An executor de son tort, i. e. a person who inter- 
meddles witli the estate of a deceased ])erson in such a way that he 
w^ould be bound to deal with it as the estate of the deceased, is a 

3. (1S76-77) 2 Cal 45 (55), Trccyoorasoondery Dossec v. Dchehdroyiath Tagore. 

Note 2 

1. (1928) AIR 1928 All 467 (471) : 111 Incl Cas 809 : 51 All 101 (F B), Eustam 

Khan v. Mt. Janki. 

2. (1932) AIR 1932 P C 81 (87) : 59 I. A. 74 : 136 I. C. 454 : 54 All 93 (P C). 

3. (1883) 9 Cal 79 (81), Issur CJmnder Doss v. Juggut Chunder Shaha. 

(1890) 14 Boin 236 (240), Keshav Jagannath v. Narayan Sakhararn. 

(1897) 19 All 169 (172) ; 1897 All W N 34, Umardaras Ali Khan v. Wilayat 

Ali Khan. 

(1911) 6 Ind Cas 50 (51) : 34 Mad 511 (F B), Kadersa Hajee Baypu v. 
Puthen Veettil Ayissa. 

(1894) 21 Cal 157 (164) : 20 Ind App 155 : 6 Sar 374 : 17 Ind Jur 484 : R & J 
133 (P C), Mahomviad Biasat Ali v. Hasin Banu. 

Sec also the cases cited in Foot-Notes (5) and (9) to Note 3, 

4. (1921) AIR 1921 Bom 56 (57) : 45 Bom 519 : 59 Ind Cas 780, Nwdin 

Najbudm v. Bu Umrao. 

(1936) AIR 1936 Bom 30 (34) : 160 Ind Cas 612, Shirinibai Dinshaw v. 
Naoroji Pesionji. 

6. (1936) AIR 1935 Alf239 (242) : 56 All 711 : 155 Ind Cas 390, Shrimthji yh 
Mt. Payina Ktiyiwar. 
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person charged with snch a duty and consequently a suit against 
him for a legacy, etc. would he governed by this Article.® 

It has been held by the High Court of Eangoon^ that this Article 
will apply only to the distributive shares of the corpus of the estate 
as left by the intestate, that subsequent profits of the estate do not 
form part of the property of the intestate, and that some other 
Article should apply to a claim for such subsequent profits. 

3. Applicability of the Article to administration suits. — 

The Limitation Act does not explicitly provide a period of limitation 
for an administration suit. In England, actions for administration 
of the estates of deceased persons can only bo instituted by persons 
whose claims to recover are not barred by limitation. The same 
principle has been hold applicable to India also. If the claim for 
legacy or share has become barred under this Article, a suit for 
administration would also be equally barred.^ Where the suit for 
legacy entails administration of the testator’s estate, the suit for 
administration has been held to be governed only by this Article 
and not by Article 120.^ 

Suit between co-heirs for share of inheritance. — In the 

case of persons dying intestate, governed by Indian Succession Act, 
the administrator represents the estate, and is the person liable to 
distribute the shares l)etwoen the heirs ; a suit against him for a 
legacy, etc. would be governed by this Article, But the provisions of 
tlio Indian Succession Act as to probate and administration do not 
apply to Hindus, Muhammadans, Buddhists, and Karon Christians 
in Burma. ^ Whore i)Grsons not governed by such provisions die 
intestate, the estate vests in the heirs; and the question has arisen 
as to the applicalulity of this Article to suits by one heir against his 
co-heirs in possession for recovery of his share of the inlieritance. 

6. (1922) AIR 1922 Mad 457 (4G2, 464, 179) : 46 Mad 190 : 70 Ind Cas 6S9 

(FT.)), Zainindar of Bhadrachalam (t Padavancha wVenlcatadri Appa 
Bao. (Confirmed in A I R 1925 P C 105.) 

(1926) AIR 1926 Mad 681 (683) : 95 Ind Cas m.Gopala Chetty v. Narnyana- 
sivaviy Clictti, 

(1924) A I r'i 924 Lah 561 (562) : 75 Ind Cas 931, Gurbaksk Singh v. Bhag- 
wan Singh. 

(1929) AIR 1929 Lah 753 (756, 758) : 122 Ind Cas 467 : 11 Lali 325, Harry 
Persival Bobson v. Administrator -General of Bun jab. 

[See also (1905) 28 Mad 351 (353), Narayanaswamy Pillai v, Em 
Abbayi Sail. 

(1926) A I R 1926 Cal 825 (825) : 96 Ind Cas 695, Satya Banjan Boy v. 
Sarat Chandra.] 

7. (1924) AIR 1924 Rang 155 (157) : 1 Rang 405 : 76 Ind Cas 855, Mming B‘o 

Kin V. Maung Shive Bya. 

Note 3 

1. (1907) 9 Bom L R 316 (319), Nandlal Chunilal v. Gopilal ManilaL 

2. (1902) 25 Mad 361 (364) : 12 Mad L Jour 183, Bajamannar v. Vcnkata- 

krishnayya. 

(1911) 12 Ind Cas 702 (702, 703) : 36 Bom 111, Abdul Rader v. Bai Sajiabu. 

Note 4 

1- (1925) A I B 1926 Bang 233 (234) : 88 Ind Cas 609, Ma Nan Tim v. Ma 
Shwe Mi. 


Article 123 
Notes 
2—4 
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Article 128 In the case of a Hindu dying intestate, the heirs (if they consti- 

Note 1 tute members of a joint family), take the estate jointly and if one 
of them is excluded subsequently, his suit against the other heirs 
for partition and possession of his share is governed by Article 127. 
(See Notes to that Article, post.) It has been held that Article 127 
is not applicable to suits by a Muhammadan heir against the other 
heirs, even though they constitute one family; because under 
Muhammadan law there is no such thing as joint family property, 
within the meaning of Article 127.^ Similarly, it has been held that 
Article 127 will not ai)ply to Buddhists also.*"^ Where, thei’efore, in 
such cases, the xdain tiff -heir alleges that he was in joint possession 
of the property with the defendants (co-heirs), and that he was 
excluded subsequently, it has been considered in a very large number 
of cases whether the suit would be governed by this Article. Before 
the decision of the Privy Council in Maung Tun Tha v. Ma Thit,^ 
in the year 1916, it was held in the undermentioned cases^ that 

2. (1917) AIR 1917 Bom 254 (257, 258) : 41 Ind Gas 761 : 41 Bom 588 (F B), 

Isa'p Ahmad v. Abhrarnji Ahamadji. 

(1923) AIR 1923 Lah 519 (520) : 73 Ind Cas 425 : 4 Lab 402, Mt. Zainab v. 
Ghulavi lianul. 

(1909) 2 Ind Cas 15 (16) : 5 Nag L R 41, Baud Khan v. Govinda. 

(1892) 15 Mad 57 (69) : 1 Mad L Jour 757n, Patcha v. Mohidin. 

(1892) 15 Mad 60 (62) : 1 Mad L Jour 754, Kasmi v. Ayisha^nma. 

(1903) 7 Gal W N 155 (157), Poyran Bibi v. Lakhu Khan Bepari. 

[But see (1903) 5 Bom L R 355 (364), Abdul Kadir v. Moliamed 
Irahirn, 

(1891) 1891 Bom P J 212, Haji Fakir Abdul Rahivi v. Mohammad 
Hasan.'] 

3. (1903-1904) 2 Low Bur Rul 184 (185), Ma Yc v. Maimg Hlaiv. 

(1892-1890) 2 Upp Bur Rul 487 (489), Ma Than v. Maung Ryin Tim. 
(1892-1896) 2 Upp Bur Rul 490 (491), Ma Si v. Ma Si. 

(1897-1901) 2 Upp Bur Rul 454 (456), Maung Shive Min v. Ma Cho. 

4. (1916) AIR 1916 P C 145 (146) : 44 Cal 379 : 38 Ind Cas 809 : 44 Ind App 

42 ; 9 Low Bur Rul 56 (P C). 

5. (1883) 9 Cal 79 (81), Issur Chunder Doss v. Juggui Chunder Shaha. 

(1890) 14 Bom 236 (240), Keshav Jegannath v. Narayan Sakharam. 

(1894) 21 Cal 157 (163) : 20 Ind App 155 : 6 Sar 374 : 17 Ind Jur 484 ; R & 
J 133 (P C), Mahomed Riasat AH v. Ilasin Banu. (Suit not for a 
distributive sham — Article not applicable — Moveable property — 
Article 120 applied.) 

(1911) 6 Ind Cas 50 (51) : 34 Mad 611 (F B), Khadersa Hajee Bappu v. 
Puthen Veettil Ayissa. 

(1903) 5 Bom L R 355 (365), Abdul Kadir v. Muhamed Ibrahim. 

(1909) 2 Ind Cas 15 (17) : 5 Nag L R 41, Baud Khan v. Govinda. 

(1902) 1902 Pun L R No. 86, page 345 (348) : 1902 Pun Re No. 30, Babih Din 
Muhammad v. Mehr Bakhsh. 

(1890) 1890 Pun Re No. 97, Bachman Singh v. Sohan Singh. 

(1914) AIR 1914 Oudh 369 (371) : 17 Oudh Cas 157 : 24 Ind Cas 46, Asiz- 
ul-Hak V. Mt. Maryambibi. 

(1916) AIR 1916 Mad 1207 (1210) : 29 Ind Cas 275, Marian Beeviammal v. 
Kadir Meera Sahib Taragan. 

(1910) 6 Ind Cas 579 (580) : 34 Mad 74, Syed Noonsleen Saib v. Syed Ibra^ 
him Saib. 

(1893) 16 Mad 61 (63) : 2 Mad L Jour 200 (P B), Abdul Kader v* Auhamma, 
(1894) 3 Mad L Jour 78 (Jour), (Critical Note on 16 Mad 61, Abdul Kadir V* 
Aishamyna.) 
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this Article would not apply to such suits on two grounds, viz. that 
the suit is not for a “distributive share,’' within the meaning of the 
Article (see also Note 9 infra), and secondly, that the i)ossession of 
one heir is possession on behalf of all so that the character of the 
suit is not for a share of inheritance but only for recovery of property 
from which the plaintiff has been excluded. These decisions applied 
Article 144 where such suits were with reference to immovable 
property, and Article 120 where the suits were with reference to 
moveable property. On the other hand, the following decisions® 
apidied Article 123 to such suits. In Maung Tun Tha v. Ma ThitJ 
which was a suit by a Burmese Buddhist, claiming his share of the 
property of his father against his mother and brothers, and which 
was resisted by the defendants on the ground that under Burmese 
law the plaintiff as the eldest son should exercise his option of 
claiming a share during the lifetime of the mother within a reason- 
able time after the father's death, their Lordships of the Privy 
Council observed that he was entitled to exercise his right of claiming 
his share at any time within the period fixed by Article 123. This 
decision was regarded in the undermentioned cases® as overruling 


(1911) 10 Ind Gas dl3 (414) (All), Inayal Hussain v. Aziz Banno. 

(1917) AIR 1917 Lah 181 (182) : 40 Ind Gas 374 : 1917 Pun Ro No. 92, 
Mohamed Hamid Ullah Khan v. Mohamed Majid Khan. (Article 120 
applied in the case of moveable property.) 

(1917) AIR 1917 Mad 244 (246, 247) : 32 Ind Gas 83, Abdul Rahiman v. 
Pathummal Bivi. (Do.) 

(1397) 19 All 169 (170) : 1897 All W N 34, Umardaraz AH Khan v. Wilayal 
AH Khan. (Do.) 

(1897) 7 Mad L Jour 230 (Jour). (Gritical Note on 10 All 169, Umardaraz AH 
Khan v, Wilayat AH. (Do.) 

(1914) AIR 1914 Li’h 161 (161) : 1914 Pun Re No. 34 : 21 Ind Gas 919, Joti 
Farshad v. Sant Lai, (Do.) 

(1915) AIR 1915 All 253 (253) : 37 All 434 : 29 lad Gas 347, Abdul Gaffur 
V. Niir Jahan Begum. (Article 62 applied to a suit by a Mahomedan 
heir to recover his share of a debt due to the deceased realised by the 
other heirs.) 

(1915) A I R 1915 All 12 (13) : 37 All 233 : 27 Ind Gas 712, Mt. Amina Bihi 
V. Mt. Najmunnissa Bibi. (Article 62). 

(1924) AIR 1924 Cal 142 (113) : 50 Cal 610 : 74 Ind Gas 1010, Abedunnissa 
Bibi V. Isiif AH Khan. (Article 02). 

6. (1892) 15 Mad 60 (61) : 1 Mad L Jour 754, Kasmi v. Ayishamma. 

(1916) AIR 1916 Mad 1122 (1123) : 32 Iiid Cas 1002 : 38 Mad 1099, Mohi- 
deen Bee v. Meer Saheb. 

(1906) 4 Mad D Jour 43 (45), Ammu v. Kunhunni Menon. (Suit between 
diderent branches of a Malabar tarwad for recovery of shares of one 
branch becoming extinct.) 

(1903-04) 2 Low Bur Rul 184 (185), Ma Ye v. Maung Hlaiv. 

(1892-1896) 2 Upp Bur Rul 500, Ma O Za v. Ma Kaiing Yan. 

(1913) 21 Ind Gas 335 (336) (Low Bm), Maung Tun U v. MgMyat Tha Zan. 
(1893-1900) 1893-1900 Low Bur Rul 625 (626), Anleaihan v. Mi Tha Ta U. 
(1903-1904) 2 Low Bur Rul 110 (110), Maung Po Min v. U Shxve Lu. 
(1892-1896) 2 Upp Bur Rul 487 (489), Ma Than v. Maung Ryin Thu, 

7. (1916) AIR 1916 P G 145 (146) : 44 Gal 379 : 44 Ind App 42 : 9 Low Bur 

Rul 56 : 38 Ind Cas 809 (P C). 

8. (1924) AIR 1924 Rang 165 (168) : 76 Ind Cas 855 : 1 Rang 405, Maung Po 

Kin V. Maung Shtve Bya, 


Article 123 
Note ^ 
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Article 128 the Indian decisions applying Article 144 to suits between co-heirs 

Note 4 and as applying Article 123 to such suits, though other decisions^^ 

considered the Privy Council ruling as not having any such effect. 
It has now been definitely laid down by their Lordships of the Privy 

(1918) A I K 1918 Bom 64 (58, 69) : 43 Bom 845 : 51 Ind Gas 209, Shirinhai 
V. Ilatanbai. 

(1926) AIK 1926 All 748 (749) : 97 Ind Gas 139, Mt. Janki v. Eustam Khan. 
(Ke versed in appeal : A I K 1928 All 467 (F B).) 

[See also (1917) AIR 1917 Low Bur 100 (102) : 42 Ind Gas 809, 
Mating Fo Ka v. Ma Ku. 

(1919) AIR 1919 Low Bur 148 (149) : 9 Low Bur Rul 176 : 47 Ind 
Gas 139, San Fe v. Ma Shwe Zin. 

(1925) AIR 1925 Rang 228 (229) : 3 Rang 77 : 92 Ind Gas 489, Ma 
Tok V. Ma Yiti. 

(1925) AIR 1925 Rang 233 (234) : 88 Ind Gas 609, Ma Nan Thu v. 
Me Shtve Me, 

(1926) A I R 1926 Rang 95 (96) : 95 Ind Gas 514, Mg. San Shin v. 
Mg. Mautig. 

(1928) AIR 1928 Rang 6 (6, 7) : 6 Rang 582 : 106 Ind Gas 828, 
Mating Shwe An v. Maung Tok Pyu, 

(1923) AIR 1923 Rang 110 (111) : 77 Ind Gas 53 : 4 Upp Bur Rul 
140, Maung Lu Gale v. Maung Lu Fo. 

(1927) A I R 1927 Rang 143 (144) : 5 Rang 125 : 101 Ind Gas 634, 
Maung Kyatv Za v. 17 Do Bi.'] 

9. (1928) A I R 1928 All 467 (469) : 111 Ind Gas 809 : 51 All 101 (FB), Rustam 
Khan v, Mt. Janki. 

(1921) A I R 1921 Bom 56 (56) : 45 Bom 519 ; 59 Ind Gas 780, Nurdin 
Najbudin v. Utnrav Bu. 

(1920) AIK 1920 Bom 26 (26) : 58 Ind Gas 42 : 44 iriom 943, Kallangowda 
Nagan Goioda Fatil v. Bibishaya Shah Mohamed Khan. 

(1929) AIR 1929 Bom 141 (142, 144) : 118 Ind Gas 785, Bai Jivi v. Bai 
Bihanhoo. 

(1930) AIR 1930 Sind 193 (194) : 126 Ind Gas 748, Niamat v. Abdul 
Rahman. 

(1933) AIR 1933 Lah 784 (786) : 14 Lah794 : 148 Ind Gas 1143, Mt. Ghulam 
Bihi V. Mt. Sartoar Bibi. 

(1929) AIR 1929 Lah 549 (550) : 117 Ind Gas 803 : 11 Lah 29, Jano v. 
Narsingh Das. 

(1923) AIR 1923 Lah 519 (520) : 73 lud Gas 425 : 4 Lah 402, Mt. Zainab 
V. Gulani Rasul. 

(1922) AIR 1922 Lah 193 (193) : 77 Ind Gas 257, Hasham Ali v. Umar 
Hayat. 

(1921) AIR 1921 Lah 197 (198) : 59 Ind Gas 346, Murad Bibi v. Rahim 
Baksh. 

(1919) AIR 1919 Lah 271 (271) : 50 Ind Gas 746, Mangal Singh v.Mt. Shan 
Kari. 

(1924) AIR 1924 Lah 661 (562) : 75 Ind Gas 934, Gurbaksh Singh v. 
Bhagwan Singh. 

(1926) AIR 1926 Cal 480 (480) ; 91 Ind Cas 725, Sauraj Bibi v. Abbas Ali 
Biswas. 

(1927) 1927 Mad W N 696 (697), Arogiaswamy v. Fakersi Amvial. 

(1930) AIR 1930 Rang 72 (73) : 7 Rang 744 : 121 Ind Cas 786, Ma Bi V. 
Ma Khatoon. 

(1925) AIR 1925 Oudh 241 (242) : 78 Ind Cas 282, Abdul Shakur Khan v. 
Muhammad Ali Khan. 

(1920) AIR 1920 Sind 92 (93) : 63 Ind Gas 685 : 14 Sind L R 137, Bamdas 
V. Ajudhiadas. (Suit by heir of deceased for share of his property is 
governed by Article 120 — Articles 123 and 49 are inapplicable.) 
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Council in Ghul am Muhammad v. Sheikh Ghtilam Husain, that 
Article 123 will not apply to such suits and that the observation in 
Maung Ttin's case^ was never intended to overrule the decisions in 
India to the contrary. The ratio of the decision is that the co-heirs 
in possession in such cases cannot be regarded as x^ursons who are 
]^y law charged with any duty of distributing the estate. The law, 
therefore, is now definitely settled that suits between co-beirs of 
a person dying intestate taking as tenants-in- common are not 
governed by this Article. “ 

8. Suit by Hindu reversioners. — Article 141, post, ai)plies 
to suits by Hindu reversioners for recovery of immovable propertxj 
on the death of a Hindu widow. As regards the moveable i)roperty 
belonging to the husband and hold by the widow during her lifetime, 
that Article will not ax'Jidy. Nor would this Article a])ply inasmuch 
as the suit is not against any x>erson charged with the duty of distri- 
buting the estate. It was contended in Ganpatrao v. Vamanrao,^ 
that a suit by reversioners for recovery of moveable x)roporty would 
fall under this Article, and that the same would become deliverable 
on the death of the widow. The learned Judges negatived the 
contention and apxJied Article 120 to the suit on two grounds, viz. 
(i) that Article 123 w^as never meant to be applied to cases of 
reversioners suing to recover x>roi)crty which has been held for some 
intervening time by a widow, and (ii) that the suit by the rever- 
sioners would not bo one for a “distributive share,*' within the 
meaning of this Article. 

6. Suit by heir against person in wrongful possession. — 

As already explained in Note 2 supra, the suit governed by this 
Article must bo one against some person legally charged wdth the 
rluty of distributing the estate of the deceased. A person in possession 
of the iiroperty of the deceased but who claims adversely to such 
estate is neither an executor nor administrator nor oven an executor 
ch son tort and is not legally charged with the duty of distributing 
any estate. A suit against such a person for i^roperty to whicli the 

(1922) AIR 1922 All 625 (526) : U All 244 : 64 Ind Gas 974, Mi. Bashir -un- 

nissa Bibi v. Abdul Balwian. 

10. (1932) AIR 1932 P C 81 (82) : 59 Ind App 74 : 136 Ind C.as 454 : 54 All 93 

C). 

11. (1934) AIR 1934 Rang 318 (319) ; 12 Rang 409 : 152 Ind Gas 768, Ma Pwa 

Thein v. U Nyo. 

(1933) A I R 1933 Lah 784 (786) : 14 Lah 794 : 148 Ind Gas 1143, Mt. 

Ghulam Bibi v. Mi. Sarwar Bibi. 

(1933) AIR 1933 Cal 253 (267) : 143 Ind Gas 402, Sivarnamoyce Dasi v. 

Probodh Chaiidra Sarkar. 

[See however (1935) 158 Ind Gas 118 (119) (Rang), U Tun Illning 
V. Maung Sein Win. (AIR 1916 P G 145 seems to have been 
followed.) 

(1936) A I R 1936 Rang 388 (389) : 164 Ind Gas 556, Ma Piva v. 
Tasudut.] 

Notes 

1. (1908) 10 Bom L R 210 (229, 230). 


Article 123 
Notes 
4—6 



Article 123 
Notes 
6—7 


1708 FOB LEGACY OB SHAKE OF KESIDIJE BEQUEATHED 

plaintiff has become entitled by virtue of a bequest under a will or 
by virtue of heirship, cannot be said to be one “for a legacy or 
for a distributive share of the estate” and is not governed by this 
Article.^ Where after the death of the owner a person not an heir 
was in possession, and such person was succeeded by others claiming 
to be the heirs of the original owner, and it was found that all the 
persons in possession were merely trespassers, a suit by the real heir 
for recovering the property was held to be governed by Article 144, 
and that the successive trespassers could not tack on their periods of 
adverse possession so as to defeat the claim of the heir." 

But where the person in possession takes out letters of adminis- 
tration, the heirs must sue for their shares within the period 
prescribed by this Article.'^ 

7. Suit for accounts against executor. — In a suit for account, 
the plaintiff* is not ordinarily entitled to go beyond six years before 
suit.^ If the administration of the estate had ceased six years before 
suit, a legatee is not entitled to any account from the executor.^ 
But where a residuary legatee sues the executor for recovery of his 
share granted under the will, he is entitled to get such an account 
from the executor as is necessary for the purposes of ascertaining 
what the residuary share is, and such a suit will be governed by this 
Article and the executor will be liable to render accounts for the 

Note 6 

1. (1932) AIR 1932 Rang 55 (66) : 10 Rang 82 ; 137 Ind Gas 200, Muhammad 
Chootoo V. Abdul Hamid Khan. 

(1914) A I R 1914 All 207 (207) : 23 Ind Gas 521, Mt. Hulasao v. Salamui 
Khan. 

(1926) A I R 1926 Rang 95 (96) : 95 Ind Gas 514, Mg. San Shi7i v. Mg, 
Mawig. 

(1880) 5 Cal 692 (696) : 5 Cal L R 505 : 3 Shomc L R 81, Rally Churn Shaw 
V. Dukhee Bibee. 

(1890) 17 Cal 137 (143) : 16 Ind App 148 : 1890 Pun Re No. 23 : 5 Sar 412 ; 

13 Ind Jur 330 (P C), Mahammad Arnamdla Khan v. Badan Singh. 
(1889) 16 Cal 473 (479) : 16 Ind App 23 : 5 Sar 321 (P C), Mohima Chwider 
Mozooindar v. Mohesh Chunder Neoghi. 

(1878) 2 Cal L R 10 (12), Trilochun v. Nubokishore. 

(1909) 2 Ind Cas 381 (383) (Cal), Lalu Sahu v. Ghunaria Uraon. 

(1918) AIR 1918 Low Bur 119 (119) : 42 Ind Cas 121, Hla Gyaw v. Aimg 
Pyu, (Suit to set aside invalid sale of joint share and for possession is 
governed by Article 142 and not by Article 123.) 

also (i887) 14 Cal 801 (807) : 14 Ind App 168 ; 5 Sar 50 : 11 Ind * 
Jur 397 (P C), Aiyasamy Vaiyapuri Mudaliar v. Yeo Kay.] 

2. (1917) A I R 1917 Nag 7 (12, 13) : 43 Ind Cas 943 : 14 Nag L R 82, Ganno v. 

Beni. 

(1916) AIR 1916 Oudh 50 (57) : 33 Ind Cas 371 : 18 Oudh Gas 289, Ohisa 
Singh v. Gajraj Singh. 

3. (1899) 23 Bom 80 (86), Navroji Manokji Wadia v. Perozbai. 

Note 7 

1. (1880) 5 Cal 910 (914) : 6 Cal L R 195, Saroda Pcrshad Chattopadhya v, 

Brojo Nath Bhuttacharjee. 

(1882) 8 Cal 788 (807) : 11 Cal L R 370 : 7 Ind Jur 17, Hemangini Dasi v. 
Nobin Chand Qhose. 

2. (1896) 19 Mad 425 (431), Curseijee Pestonjee v. Dadabhoy Eduljee, 



FOR LEGACY OR SHARE OF RESIDUE BEQUEATHED 1709 


full period of twelve years.* This rule will apply also to executors Article 123 
de son tort, who will be liable to account to the administrator for Notes 

the rents and profits received by them for twelve years before siiit.*^ ^ — 9 

8. Executor, if a trustee within the meaning of Section 10. — 

As has been seen in the Notes to Section 10 ante, an executor of 
a will is not as such a “trustee for a specific purpose” within the 
meaning of that Section.^ Hence, a suit against him will not be 
governed by Section 10 and will not be exempt from the bar of 
limitation under this or some other appropriate Article.^ The same 
principle will apply to suits against administrators or other persons 
legally charged with the duty of distributing the estate of a deceased 
person. 

Where, however, an executor is also expressly made a trustee 
under the provisions of the will, a suit against him in respect of 
such trusteeship will not be barred by any length of time.* Similarly, 
where an executor by his own act constitutes himself as an express 
trustee, there will be no bar of time for a suit against I}!!!!.** 

9. “Legacy.” — A legacy, according to Wharton’s Law Lexicon, 
is a “gift of personality by will.” Under the Indian Succession Act, 

1925, the word has been used to cover both moveable and immovable 

3. (1915) AIR 1915 Cal 219 (220) : 41 Cal 271 : 25 Ind Cas 370, Khetraviani 

Dasee v. Dhirendra Nath Dey. 

(1896) 19 Mad 425 (431, 432), Curseijee Festonjcc v. Dadahhoy Eduljee. 

(1918) AIR 1918 Mad 526 (528) : 41 Ind Cas 605, Lakshmi Narayana v. 

Venkata Subba Rao. 

[Contra (1910) 8 Ind Cas 189 (190) (Bom), Gajanan Vinayak v. 

Wainan Shamrao. (Account for six years only.)] 

4. (1929) AIR 1929 Lah 753 (758) : 122 Ind Cas 467 : 11 Lah 325, Harry 

Percival Robson v. Administrator General, Punjab, 

Note 8 

1. (1899) 47 W R (Eng) 6C4 (GG5, GGG) : 5! Ch 149 : G8 L J Ch 488 : 80 L T 

700, In re Lacy. 

2. (1929) AIR 1929 Lah 753 (757) : 122 Ind Cas 4G7 : 11 Lah 325, Harry 

Percival Bobson v. Administrator General, Punjab. 

(1910) 8 Ind Cas 189 (190) (Bom), Gajanan Vinayak v. Waman Shamrao. 

(1915) AIR 1915 All 12 (14) : 37 All 233 : 27 Ind Cas 712, ML Amina Bihi 
V. Ml. Najmunnissa. 

(1870) 13 Suth W R 354 (355), Prosonno Chunder Boy Choudhry v. Cyan 
Chunder Bose. 

(1915) AIR 1916 Mad 1184 (1188) : 27 Ind Cas 849, BamanalUan Chetty 
V. Bajammal. 

(1891) 39 W R (Eng) G27 (628) : 3 Ch 119 : 61 L J Ch 85 : G5 L T 128, 

Evans v. Moore. 

(1892) 2 Ch 491 (495) : 40 W R (Eng) Col Dig 127, Be Barker. 

3. (1922) AIR 1922 P C 212 (214) : 49 Ind App 37 : 102 Ind Cas 832, Khaw 

Sim Tek v. Chuah Hooi Gnoh Neoh. 

(I860)’ 9 H L C 1 (15) ; 131 R R 1 (6) ; 3 L T (N S) 194, Bullock v. Downes. 

(1915) AIR 1915 Mad 1184 (1189) : 27 Ind Cas 849, Bamanathan Chetty v. 

Bajammal. 

(1902) 50 W R (Eng) 164 (105) ; 1 Ch 176 : 71 L J Ch 118 : 85 L T 072, 

Be Timmis. 

(1837) 2 My & Cr 309 (815) : 45 R R 63 (68), Phillipo v. Munnings. 

(1861) 30 Beav 384 (386) : 132 R R 320 (321), Tyson v. Jackson. 

(1869) 18 W R (Eng) 106 (106) : L B 9 Eq 37 : 24 L T 52, Cadbury v. Smith. 
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property.^ A tevstator may grant, as a legacy, an annuity,^ or main- 
tenance allowance to be paid out of particular properties,^ or a sum 
of money or a debt due to the testator,^ or an estate,® and suits to 
recover these will be governed by this Article. 

Where a legacy is charged on property and the charge is sought 
to be enforced, Article 132 and not this Article will ax>ply.^ 

Where a debt due to the testator is given as a legacy, a suit by 
the legatee against the debtor is not within the Article.'"* The words 
“or for a share of the residue bequeathed by a testator” were absent 
in the Act of 1871. It has been held by Baron Alderson in Prior v. 
Ilornihlow,^^ that the term “legacy” in the corresponding i3rovision 
of limitation in English law. Sec. 40 of Statute 3 & 4 Will, IV, c. 27, 
would include also a share in the residue of property bequeathed 
by a testator. This decision was adopted in Treepoorasundari v. 
Debendranath,^^ a decision under Article 122 of Act 9 of 1871. 
The words referred to above were newly added in 1877. The term 
“legacy” in the present Article will not now include such residuary 
share. In English law, though a legacy and a share in the residue 
are equivalent for puri)oses of limitation, they differ in one respect. 
A legacy given to an executor who has not proved the will is 
forfeited by him, while he will not be dej^rived of a share of the 
residue given to him even if he does not x)rove the will.^^ 

10. “Distributive share. “ — The word “distributive” in the 
first column must be given its natural meaning. The word, according 
to Webster's International Dictionary, means “dealing to each his 
I)roper share.” This would imidy, as in the case of the words 
“payable” and “deliverable,” that there is somebody whose duty is 


Note 9 

1. See Sections 119 to 121 of the Indian Succession Act, 1925 and the illustra- 
tions and the marginal notes thereto. 

2. (1859) John 112 (117) : 123 R R 42 (44), In Be AshwelVs Wilh 
(1885) 16 L R Ir 264 : 34 W R (Eng) (Dig) Col 108, -Dower v. Dower, 

3. (1931) AIR 1931 Cal 670 (671) ; 132 Ind Cas 684, Ilari Charan Bhunya v. 

Kavial Kumari Dasi, 

(1929) AIR 1929 Lah 834 (835) : 123 Ind Gas 535, Mt. Ali Begam v. Ismail 
Hussain, 

4. (1902) 25 Mad 361 (363) : 12 Mad L Jour 183, Rajaniannar v. Venkata- 

krishnaiya, 

5. (1904) 7 Oudh Cas 176 (178), Ahmad Baza Khan v. Mirza Ali Husain. 

6. (1924) AIR 1924 Lah 561 (562) : 75 Ind Cas 934, Qurhakhsh Singh v. 

Bliagivan Singh. 

7. (1888) 15 Cal 66 (69) ; 14 Ind App 137 : 5 Sar 78 : 11 Ind Jar 432 (P C), 

Girish Chimder v. Anundmoyi Debi. 

[See also (1867) 2 Agra 171 (171), Nana Narain Roy v. Rama Nund-] 

8. See (1918) AIR 1918 Mad 526 (528) : 41 Ind Cas 606, Lakshiminarayana 

V. Venkata Subba Rao. 

9. (1836) 2 Y and 0 Ex 200 (206) : 47 R E 399 (399). 

10. (1876-^7) 2 Cal 45 (55). 

11. (1841) 12 Sim 264 (269) : 56 R R 58 (60), Christian v, Deverem. 
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to distribute to the several heirs their respective shares.^ (See also 
Note 2 ante,) 

The word “distributive” qualifies only the words “share of the 
property.” There is no such qualification for the words “share of a 
residue.” A suit against an executor for the whole of the residue 
left by the testator will be governed by this Article.^ 

11 • Stsirtin^ point. — Time runs from the date when the legacy 
or share becomes payable or deliverable. It does not begin to run 
only from the time when the will is construed by a competent 
Court or where tho intestacy is declared by a decree established 
beyond appeal.^ A similar interpretation must be given to the words 
“payable” and “deliverable.” A share in the property of an intestate 
would not be deliverable until the administrator had in his hands 
the share to be delivered, and similarly a legacy does not become 
payable until the executor or other person liable to pay it has in his 
hands money with which it could be paid.“ 

Where the testator has himself fixed a date on which the legacy 
is to be paid or tho distribution made, the starting ]>oint will, it is 
conceived, bo such date.'^ A mere direction by the testator that tho 
executor shall have powers of management during the minority of 
the legatees, will not, however, postpone the ])eriod of distribution 
of the estate, to the date of the legatees’ attaining majority. 

Note 10 

1. (1928) AIR 1928 All 4G7 (471) : 51 All 101 ; 111 Lid Cas 809 (F B), Busiam 

Khan v. Mt. Janhi, 

(1921) AIR 1921 Born 56 (50, 57) : 45 Bom 519 : 59 Ind Cas 780, Biirdin 
Najbudin v. Unirav Bu. 

(1929) AIR 1929 Bom 141 (142, 144) : 118 Ind Gas 785, Bai Jivi v. Bai 
Bibanboo. 

(1891) 1891 Bom P J 212, Haji Faki Abdul Bahim v. Mahomed Hassan, 

2. (1878) 2 Cal L R 112 (117, IIS), Sr eemuthy Kherodemony Dossee y.Sreemuihy 

Doorgarnony Dossee, 

(1879) 4 Gal 455 (406, 467) : 3 Cal L R 315 : 2 Shomc L R 153, Kherodeinoney 
Dossee v. Durgavionee Dossee, 

Note 11 

1. (1922) AIR 1922 P C 212 (214) ; 49 Ind App 37 : 102 Ind Cas 832 (P C), 

Khaw Sim Teh v. Cliuali Ilooi Gnoh Neoh. 

(1899) 23 Bom 725 (736) : 20 Ind App 71 : 1 Bom L R 607 : 3 Cal W N 621 : 

7 Sar 543 (P C), Bunchordas Vandravandas v. Parvatihai, 

(1918) AIR 1918 Bom 54 (57) : 43 Bom 845 : 51 Ind Cas 209, Shirinbai v. 
Batanbai. 

2. (1925) AIR 1926 P C 105 (110) : 48 Mad 312 : 87 Ind Cas 324 : 52 Lid App 

214 (PC), Venkatadri Appa Bao Bahadur v. Parthasarathi Appa Bao, 
(1910) 7 Ind Cas 704 (706) (Cal), Fayed Ali Khan v, Sitara Begum, 

(1922) AIR 1922 Mad 457 (461, 463, 475 and 478) : 46 Mad 190 : 70 Ind Cas 
689 (F B), Zamindar of Bhadrachalam v. Venkatadri Appa Bao, 
(1907) 9 Bom L R 316 (319), Nandlal Chunilal v. Gopilal Manilal, 

(1884-85) 33 W R (Eng) 502 (503, 504) : 29 Ch D 964 : 52 L T 682, In re 
Johnson Sly v. Blake, 

(1845) 2 Coll C C 285 (294) ; 70 R R 220 (227) ; 9 Jur 1104, Adams v, Barry, 

3. (1922) AIR 1922 P 0 212 (213) : 49 Ind App 37 : 102 Ind Cas 832 (P C),. 

Khato Sim Tek v. Chuah Hooi Gnoh Neoh. 

3a (1896) 23 Cal 663 (672) ; 23 Ind App 18 ; 6 L Jour 71 : 6 Sar 667 (P C), 
Norendra Nath Sircar v. Kamalahasini Dasi, 
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Notes 
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la English law, though a legacy becomes payable on the death of 
the testator, for jiurposes of limitation, the Courts have adopted the 
general rule that an executor or administrator is allowed one year to 
complete the administration, and the period of limitation is reckoned 
only from the expiry of one year from the death of the testator,^ and 
this applies also to suits for recovery of share in the property of an 
intestate.^ In Ireland, however, this rule is not followed, and a 
legacy is held to be payable immediately on the death of the testator 
and not on the expiry of the '‘Executor’s year,”® In India, the 
English rule is enacted in Section 337 of the Indian Succession 
Act and consequently a legacy or share in cases governed by the 
Succession Act becomes payable or deliverable only on the expiration 
of one year from the death of the testator or intestate/ 

In the case of legacies payable annually, the starting point for 
each year’s payment is the date on which it is payable. In a suit for 
arrears of such payments, arrears for twelve years before suit can be 
obtained under this Article.® 

Where under the Chinese Customary Law by which the parties 
w^ere governed, the widow of the intestate deceased bad control of 
the inheritance during her lifetime, it was hold that time for a suit 
by the heir for recovery of the estate ran, under Article 123, from 
the death of the widow/ 

12. Application of Section 20 to suits for legacy. — Under 
the first paragrai)h of Section 20 ante, payment of interest as such 
on a legacy by the person liable to pay the legacy starts a fresh 
period of limitation under this Article. It would appear from the 
omission of the word “legacy,” from the second paragraph of Section 
20, that part- payment of a legacy will not give rise to a fresh period 
of limitation. 

[See (1907) 9 Bom L R 31G (319), Nandlal Chunilal v, Gopilcil 
Manilal.} 

4. (1806-07) 13 Ves 325 (333, 334) : 9 R R 185 (189) ; 33 E R 316, Wood v. 

Penoyre, 

(1857) 24 Beav 448 (450) : 116 R R 185 (186) : 6 W R 451 : 27 L J Ch 545 : 3 
Jur (N S) 1237, Earle v. Bellingham. 

(1822) 6 Madd 358 (359) : 23 R R 246 (246, 247), Brook v. Lewis. 

5. (1885) 33 WR(Eng) 502 (503) : 29 Ch D 964 : 52 L T 682, In re Johnson Sly 

V. Blake. 

6. (1905) 1 Ir Rop 416, Waddell v. Harshaw. 

7. (1896) 19 Mad 425 (432), Gursetjee Pestonji v. Dadabhai Eduljee, 

(1905) 2 Cal L Jour 93n. (Critical Note on (1905) 1 Ir Rep 416, Waddell v. 
II arsharo ,) 

(1922) AIR 1922 Mad 457 (476) : 46 Mad 190 : 70 Ind Cas 689 (F B), 
dar of Bhadrachalam v. Venkatadri Appa Eao. 

8. (1935) A I R 1935 All 239 (242) : 66 All 711 : 155 Ind Cas 390, Sri Nathji v. 

Ml. Panna Kunwar. 

(1931) AIR 1931 Cal 670 (671) : 132 Ind Cas 684, Eari Charan Bhunya v, 
Kamal Kurnari Das&i. 

(1929) AIR 1929 Lah 834 (835) : 123 Ind Gas 635, Mt. Ali Begam v. Umail 
Hussain. 

9. (1937) AIR 1937 Rang 354 (357) : 172 Ind Cas 550, Khoo Soo Cheng v. Ta 

Ma Shwe 2 in. 
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13, Applicability of Section 6 to suits under the Article. — Article 128 

A legacy given to a minor is deliverable on the death of the testator, Note 13 

■and is not postponed to the date of his attaining majority oven though 

there is a direction in the will that the executor shall have powers 

of management during the legatee’s minority.^ But the minor has 

the benefit of Section 6, ante, and can sue within three years of 

attaining majority.^ Where, however, an heir to the deceased person 

died without claiming his share in the estate, the minor heir of such 

heir cannot claim the benefit of Section 6 and he must sue within 

the period fixed by this Article/^ 


1 24 ." For j Twelve years, 
possession of ! 
an hereditary j 
office. I 


When the defendant 
takes possession of the 
office adversely to the 
plaintiff. 

Explanation : — An here- 
ditary office is x>ossessed 
when the profits thereof 
are usually received, or 
(if there are no profits) 
j when the duties thereof 
! are usually performed. 


Article 124 


Act of 1877, Article 124 

Same as above. 


Act of 1871, Article 123 


133 . — For 
possession of 
an hereditary 
office. 


Twelve years. 


When the defendant, or some person through 
whom he claims took possession of the office 
adversely to the plaintiff. 

Explanation . — An hereditary office is po.ssessed 
when the profits thereof are usually received, 
or (if there are no profits) when the duties 
thereof are usually performed. 


Act of 1859 

No corresponding provision. 


Note 13 

1. (1896) 23 Cal 563 (572) : 23 Ind App 18 ; 6 Mad L Jour 71 : 6 Sar 607 (P C). 

Norendra Nath Sircar v. Kamaldbasini Dasi. 

2. (1907) 9 Bom L R 316 (319), Nandlal CJmnilal v. Gopilal Manilal. 

[See also (1912) 17 Ind Gas 4 (5) : 36 Mad 576, Ganpathi Iyer v. 
Sivamalai,] 

3. (1917) AIR 1917 Low Bur 100 (102) : 42 Ind Cas 809, Maying Po Ka v. i¥a 

Ku. 


Lim. 108 
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Article 124 Sunopsis 

Note 1 if r- 

1. Legislative changes. 

2. Scope of the Article. 

3. What is an office. 

4. Hereditary office. 

5. Article applies only to suits for possession of the office. 

6. Defendant must have been in possession adversely to 

plaintiff. 

7. Tacking of predecessor’s possession. 

8. Explanation. 

9. Co-trustees and adverse possession. 

10. Defendant obtaining letters of administration as heir to 

the office cannot plead limitation against real heir. 

11. Suit for property attached to office. 

12. Suit for office and property attached thereto, based on 

title by adoption. 

13. Starting point. 

14. Section 28 and this Article. 

15. Bar against office-holder will bar his successors also. 

Other Topics 

Mere receipt of emoluments ... ... See Note S, Pta. 2 to 3a 

Non-hcreditary office — Article not applicable ... ... See Note 2, Pt. 2 

Permissive poHScs.sion is not adverse possession ... See Note G, Pts. 2, 3 

Right to possession of office barred — Riglit to possession of property is also 
barred ... ... ... ... See Noti’ 11, Pfcs. 1 to 3 

Section 10 and this Article ... See Note 2, Pts. 7, 8 ; Note 11 P-.N 1 

Suit for declaration of right to office ... Sec Note 5, Pts. 2, 3, (> 

Suit for property ... ... ... ... See Note 2 

1. Legislative changes. 

1. There was no provision corres]X)ndiDg to this Article in the Act 
of 1859 and suits of the nature contemplated by this Article 
were held to be governed by the six years’ rule of limitation 
under Section 1 clause 16 of that Act.^ But where under Hindu 
law and usage a fiarticular office was regarded as immovable 
proy^erty, a suit for such office w^as held governed by clause 12 
of Section 1.^ 

Article 124) — Note 1 

1* (1872-73) 6 Mad H C R 301 (803), Tmmmrazu Ramzogi v, Pantina Nctrsiah. 
(1880) 2 Mad 283 (28G) : 4 Ind Jur 622, Venlcatasubbaravimayya v. Surayyo>- 
[See also (1837) 1 Moo Ind App 414 (419), Nundram Dyaram v. Dula 
Bhaee Kirpararn,'} 

2. (1860) 6 Bom H C R A C 137 (138), Krishnabhat v. Kapabhat, 

(1880) 5 Bom 68 (70), Chhaganlal v. Bapubhai. 

(1872) 9 Bom H C R 99 (113), Balvantrao v. Purshotam, 

[See also (1875) 1875 Bom P J 293, Damodar v. MariandJ] 
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2. The distinction between suits for hereditary offices regarded by 
Hindu law as immovable property and suits for other hereditary 
offices was done away with by the Act of 1871 and the period 
of limitation for suits for all hereditary offices was fixed at 
twelve years. 

3. The third column under Article 123 of the Act of 1871 corres- 
jxmding to this Article prescribed the starting point as the 
date “when the defendant, or some person through whom he 
claims took possession of the office adversely to the i)laintiff.” 
Article 124 of the Act of 1877 omitted the words “or some 
person through whom ho claims”, the reason being that a new 
definition of the word “defendant” was introduced in that Act 
under which “defendant” included any person from or through 
whom a defendant derived his liability to be sued. The present 
Article simply re-enacts Article 124 of Act of 1877. 

2. Scope of the Article. — This Article applies to suits for 
possession of lierGclitary offices.^ A suit for the possession of an office 
which is 7iot hereditary is not governed by this Article, but will fall 
under Article 120.‘*^ Tlie intention of the Article is to treat heredi- 
tary offices like land for the purpose of barring suits for possession 
of office and extinguishing the right to the possession thereof after 
a certain period.^ 

The nature of the suit contemplated by this Article is one for 
]iossession by the plaintiff who claims to be entitled to the office, 
against one who, at the time, holds the office hvmself} It follows 
that a suit for possession of trust property against an alienee thereof 
who claims to hold it in his right as otoner, is not governed by this 
Article.''" 


Note 2 

1. (1920) AIR 1920 Cal 800 (803) : 60 lud Cas 165, Kassmi llaasan v. Hazara 

Begum, 

(1931) A I R 1931 Mad 505 (511) : 133 Irid Cas 193, Miithiiliumarastvavii 
Pillai V. Suhharaya Pillai. 

(1915) A I R 1915 i\Iad 1190 (1198) : 29 Iiul Cas 1 : 39 Mad 450, Narayanan 
Cheitiar v. Lakshmanan Chetiiar. (Office of trustee of a temple.) 
(1918) AIR 1918 Mad 075 (677, 079) : 41 Mad 4 : 42 Ind Cas 22, Baja of 
Palghat v. Ilaman TJnni, (Suit l)y a Malabar Stani to recover 
Devaswom and its properties.) 

2. (1920) AIR 1920 Cal 800 (803) : 00 Tnd Cas 165, Kassini Hassan v. Hazara 

Begujn, 

(1902) 20 Mad 113 (115), Eagliava Chariar v. Nalltir liagavachariar , 

(1935) A I R 1935 Mad 449 (452), Eajago%)ala Naidu v. Eaviambramania 
Ayyar. 

3. (1932) AIR 1932 Cal 791 (794) : GO Cal 452 : 141 Ind Cas 544 (F B), Monohar 

Mulcherjee v. Bhuyendra Nath Mukherjee. (Per Rankin, G. J.) 

4. (1928) AIR 1928 Mad 377 (378) : 109 Ind Cas 771, Thathachariar v. 

Singarachariar. 

(1911) 10 Ind Cas 673 (574, 575) (Mad), Kamalathammal v. Krishna Pillai, 

5. (1890) 13 Mad 277 (280), Mahomed v. Ganapati, 

(1902) 27 Bom 363 (368) : 4 Bom L R 743, Dattagiri v. Dattatraya, 

(1883) 7 Mad 85 (86) : 7 Ind Jur 595, Papaya v. Eamana, 

(1890) 14 Mad 153 (102), Nilakandan v. Padmanahha. (10 Ind App 90, Foil.) 
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Article 124 Where a suit is governed by this Article, the general Article 144 

Notes will not apply,® 

^ ^ A suit for possession of an office of trustee and of the property 

attached to it against the defendant who claims to be a trustee in 
possession of such property, is not governed by Section 10 of the 
Act, but is one which may be barred by limitation^ either under this 
Article if the office is a hereditary one, or by Article 120 if it is a 
non-horeditary one. In Balvantrao v. Purayimal,^ it has been held 
by the Privy Council that Section 10 of the Act might apply where 
property is sought to be recovered for the trusts of an endowment, 
but not where the plaintiff sues for his own personal right to manage 
the trust against the defendant who admits he is a trustee, and 
there is no question of recovering the property for the trusts, 

3. What is an office. — An office is a position which has some 
duties attached to it.^ The existence of an office, therefore, involves 
the existence of some duties to be performed by the holder of the 
office,^ and which are enforceable by law, custom or usage.® In the 
absence of any such duties, there can be no office for which a suit 
will lie in a Civil Court. ^ It is not essential that the office need bo 

(1841) 6 Suth W R 8 (9) : 2 Moo lud App 390 (P C), Jeivun Doss Sahoo v. 
Shah Kubeer-ood-deen. 

(1873) 20 Suth W R 471 (472), MoJnint Bunn v. Khashee. 

(1921) AIR 1921 Mad 695 (596) : 70 Ind Cas 477, Suhramania Gurukal v. 
Armnakannu Animal . 

(1924) AIR 1924 Mad 201 (202, 204) : 77 Ind Cas 668, Majavath Alii v. 
Mujafar Alii. 

6. (1918) AIR 1918 Pat 570 (575) : 47 Ind Cas 290 : 3 Pat L Jour 327, Nathe 

Pujari V, Badha Binode Naik. 

7. (1883) 7 Mad 417 (418), Karimshah v. Nattan Bivi. 

(1915) A I R 1915 l^Iad 1008 (1021) : 26 Ind Cas 841, Amhalavana Pandara- 
sannadhiv . Minakshi De'oasthanam, (Confirmed by the Privy Council: 
AIR 1921 P C 97.) 

8. (1883) 6 All 1 (10) : 10 Ind App 90 : 13 Cal L R 39 : 7 Ind Jur 329 : 4 Sar 

435 (P C). 

Note 3 

1. See the Concise Oxford Ifictionary. 

2. (1910) AIR 1916 Mad 379 (380) : 28 Ind Cas 459, Mahomed Sahib v. Syed 

Sahib. 

(1917) AIR 1917 Pat 37 (39) : 42 Ind Cas 478 : 2 Pat L Jour 705, Lachman- 
lal Pathak v. Baldeo Lai Thalhtvari. 

(1928) AIK 1928 Mad 377 (378) : 109 Ind Cas 771, Thathachariar v. Sin- 
garachariar . 

(1927) AIR 1927 Mad 131 (136) : 98 Ind Cas 229, Bangachariar v. Partha- 
saralhy. 

(1919) A I e' 1919 Mad 1026 (1028) ; 45 Ind Cas 959, Venkatachariar v. 
Ponapjta Ayycngar. 

(1931) AIR 193l‘ Bom 273 (274) : 132 Ind Cas 440, Shankar Sadashiv v. 
Malhar Shankar. 

3. (1917) AIR 1917 Pat 37 (39, 40) : 42 Ind Cas 478 : 2 Pat L Jour 705, 

Lachrnanlal Pathak v. Baldeo Lal Thathwari. 

4. (1910) 32 All 527 (540) : 6 Ind Cas 223, Channu Dat Vyas v. Babn Nandan. 
(1904) 28 Mad 23 (25) : 14 Mad L Jour 171, Subbaraya Mudaliar v. Ven- 

katachariar. 

(1895) 19 Mad 62 (64) : 5 Mad L Jour 209, Tholappalacharlu v. Venkata- 
charlii. 
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one which brings in any to those claiming it,^ or one to which 

any fees or emoluments are attached as of right ; ^ and this is so 
whether the office is a secular or a religious one. In Chinnasamy 
Thathachariar v. SingarachariarJ Mr. Justice Srinivasa Iyengar 
observed that an office in connexion witli temples and other such 
institutions must bo regarded as a bundle of duties liable to be 
performed by the same persons under a particular designation and 
carrying with it certain eynoluments. It is submitted that though 
such offices usually carry emoluments with them, the existence of 
the emoluments is not an absolutely necessary factor in an office. 

4. Hereditary office. — A hereditary office is one the rigiit to 
which descends, on the death of the holder, in accordance with the 
law of inheritance. Whore succession to the office is by nomination 
or appointment^ and there is no right to the office independent of 
such nomination or appointment, the office is not hereditary.^ It is 
the common practice in the Madras Presidency for Pandarasanni- 
dhis to ax)point their successors to the office." In sucli cases the 
office is not a hereditary one. But where the founder of a religious 
endowment nominates a i)articular j^erson to the office of a shebait 
but does not i^rovide for further succession thereto, the shcbaitship, 
after the death of the nominee, vests in the founder’s heirs and 


5. (1887) 15 Cal 159 (162), Maviat Barn Bayan v. Bayu Bam Atai, 

6. (1888) 13 Bom 429 (433), Sayad Hashim Saheb v. lluseinsha. 

(1927) AIR 1927 Cal 783 (785) : 54 Cal 614 : 105 Incl Cas 188, Debendra 
Narain v. Satya Charan, 

7. (1928) A I R 1928 Mad 377 (378) : 109 Ind Cas 771. 

Note 4 

1. (1892) 19 Cal 776 (779), Jagannaih Das v. Birbhadra Das, 

(1909) 3 Ind Cas 419 (424) : 37 Cal 263, Salimulla Bahadur v. Abdul 
Khayar Mohammad Mustafa, 

(1927) AIR 1927 Cal 130 (135) : 99 Ind Cas 205, Debendranath v. Sheik 
Sefatulla. 

(1898) 25 Cal 354 (364), J agannath Prasad v. Banjit Singh, 

(1920) AIR 1920 Cal 800 (803) : 60 Ind Cas 165, Kassim Ilassan v. Hazra 
Begum. 

(1903) 26 Mad 113 (115), Kidambi Bagavachariar v. Thirumalai Asari 
Nallur Bagavachariar. 

(1917) AIR 1917 Mad 407 (407) : 35 Ind Cas 646, Siddalinga v. Bania^ 
Chandra. 

(1918) A I R 1918 Mad 1016 (1020) : 40 Ind Cas 627, Kailasam v. Nataraja. 
(1926) AIR 1926 Mad 245 (246) : 93 Ind Cas 923, Narayana v. Nagappa. 
(1926) AIR 1926 Mad 1012 (1015) : 97 Ind Cas 437, Paramananda v. 
Badhakrishna. 

(1927) AIR 1927 Mad 148 (149) : 99 Ind Cas 634, Muniswami Pillai v. 
Secretary of State. 

(1913) 18 Ind Cas 373 (374) (Mad), Palaniyandi Malavarayan v. Vadamalai 
Oodayan. 

(1893) 3 Mad L Jour 32 (Jour). (Critical Note on 19 Cal 776, J agannath Das 
V. Birbhadra Das.) 

(1909) 2 Ind Cas 107 (109) : 1909 Pun Re No. 53, Tad AH v. Mitbarak AH. 
(1937) AIR 1937 Oudh 373 (376) : 168 Ind Cas 593, Chandrika Bakhsh 
Singh v. Bhola Singh. 

2. (1874) 1 Ind App 209 (228) : 3 Sar 344 (P C), Bajah Muthu Bamalinga 

Setupati v. Perianayagam Pillai. 
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Article 129 becomes, in their hands, a hereditary office.^ In Srea Mahant 

Note 4 Pannananda v. BadhaJcrisJma Das,^ the succession to the ofBce of 

mahant of a 7natli was in question and, according to the usages of 
the particular math, the mahant for the time being had to nominate 
his successor from among his chelas. It was contended that a chela 
was the heir, under the Hindu law, of liis spiritual guru, and that 
the succession to the office was therefore hereditary. In negativing 
the said contention, Krishnan, J., observed as follows : 

“Wiiero succession is by nomination by the holder in office 
of his successor, it seems to me impossible to contend that it is 
a hereditary succession. Hereditary succession is succession 
by the heir to the deceased under the law ; the office must be 
transmitted to the successor according to some definite rules 
of descent which, by their own force, designate the person to 
succeed. There need be no blood ,relationshij) l)etween the 
deceased and his successor but the right of the latter should 
not depend upon the choice of any individual. If the rule were 
that the senior living chela of tlie gurn succeeds to Ins office 
on his death, that might bo a case of hereditary succession even 
if the gtiru nominated him as his successor, when no rights 
flowed from such nomination. But where the right to succes- 
sion is leased solely on nomination, I agree with my learned 
brother that the succession cannot be treated as hereditary.’' 

But where a ])erson gets a light to the office by reason of the 
fact that he is the heir under the I’ules of inheritance governing the 
parties, tlie mere fact that he is also to be appointed by the Revenue 
Authorities would not make the office a non-hereditary ono.^ Thus, 
a maharlci vatan in Bombay and Central Provinces and the offices 
of karnam, monigar and certain other village offices in Madras 
descend according to the law of inheritance but the appointment is 
made by Revenue Authorities who are bound to choose the person 
in accordance with such rules of inheritance. These offices are 
consequently hereditary offices.-' 

The office of samudayi of a Hindu tenqilo in Malabar is a 
hereditary office.’^ So also is the office of a Malabar stanom,^ The 
office of a shebait of a Hindu idol Jiecomes, under certain circum- 
stances, vested in the founder of a worship of an idol and his heirs,’' 

3. (1937) A I R 1937 Oudh 373 (376) : 168 Ind Cas 593, ChandriJca Balcsh v. 

Bhola Singh. 

4. (1926) AIR 1926 Mad 1012 (1014, 1015) : 97 Ind Gas 437. 

5. (1937) A I R 1937 Nag 84 (84) : 168 Ind Cas 351 : I L R 1937 Nag 151, Moti 

Bam V. Shenu. 

6. (1937) AIR 1937 Nag 84 (84) : 168 Ind Cas 351 : I L R 1937 Nag 151, Mot% 

Bam V. Shenu. (Maharki vatan.) 

See Section 6 of Act 3 of 1895 (Madras) and Section 15 of Act 2 of 1894 

(Madras). 

7. (1918) A I R 1918 Mad 183 (186) : 44 Ind Cas 630, Banian v. Kunhu Kutti. 

8. (1918) A I E 1918 Mad 675 (677, 679) : 41 Mad 4 : 42 Ind Cas 22, Raja of 

Palghat v. Raman TJnni. (Distinguishing AIR 1915 Mad 217,) 

9. See Mulla’s Hindu Law, 8th Edition, S. 421 p. 488. 

[See also (1890) 17 Cal 3 (20) : 16 Ind App 137 : 5 Sar 360 : 13 Ind 
Jur 211 (P C), Gossami Sri Gridharji v. Romanlalji Gossaini- 
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and is hereditary in their hands. 

The membership of a Devasthanam Committee appointed by the 
Government under the Religious Endowments Act (20 of 1863) 
is not a hereditary office. Nor is the office of mutawalli of ivahf 
property a hereditary one unless it is made hereditary by the founder 
of the loahfy^ 

An entirely new office which is created for the first time is not 
a hereditary office though it will, or may become, hereditary in 
the hands of the holder, if and when appointed. Thus, when a new 
office is created under Section 15 of Madras 2 \ct 2 of 1894, it is 
not a hereditary office when created hut will ])ecome hereditary in 
the hands of the person who is first appointed to it.^'^ 

See also the undermentioned case.*^ 

5. Article applies only to suits for possession of the office. 

— This Article does not apply unless the suit is one for of 

a hereditary office.^ A suit for a declaration that tlie jlainthf is 
entitled to an office is not one for- possession and is not governed by 
this Article.^ Similarly, a suit for the declaration of the plaintiff’s 


(1898) 25 Cal 354 (364), J agannailL Prasad (h(pta v. Panjit Singti. 
(1909) 3 Incl Cas 408 (413, 414) (Cal), Silal Das Bahaji v. 'Periap 
GJmnder Sarma, 

(1870) 13 Suth W B 396 (397) ; 5 Ecrig L K 181, Pcct Koonwar v. 
Clmtiur Dharee Singh. 

(1918) A I B 1918 Mad 1278 (1281) : 40 Mad 012 : 41 Ind Cas 589 
(F B), Boidyo Gauranga Sahu v. Sudevi Mala. 

(1925) AIR 1925 P C 189 (144, 145) : 87 Ind Cas 305 : 52 Ind App 
245 : 52 Cal 809 (P C), Pramatha Nath v. Idradhyunna Kumar, 

10. (1898) 25 Cal 354 (364), J agannath Prasad- Gupta v. PanjU Singh. 

(1900) 23 Mad 271 (281) : 27 Ind App 09 : 4 Cal W N 329 : 10 IMad L Join: 
29 : 2 Bom L R 597 : 7 Sar 671 (P C), Gnanasamhanda Pandara 
Sannadhi v. Velu Pandaram. 

(1932) A I R 1932 Cal 791 (813, 814) : 60 Cal 452 : 141 Ind Cas 544 (F B), 
Monohar Mukherjce v. Bhupendra Nath. 

(1930) A I R 1930 Cal 180 (182) : 126 Ind Cas 36, Panchanan Banerji v. 
Stirendra Nath. 

11. (1917) AIR 1917 Mad 407 (407) : 35 Ind Cas 646, SUldalinga Swamulu v. 

Raviachandra Charlu . 

12. (1927) A I R 1927 Cal 130 (135) : 99 Ind Cjls 205, Ddmidra Nath v. 

Sefatulla, 

(1909) 3 Ind Cas 419 (424) : 37 Cal 263, Salumdla Bahadur v. Abdul Khayer 
M u hammad Must a fa . 

(1909) 2 Ind Cas 107 (109) : 1909 Pun Rc No. 53, Yad /Pi v. Mubarak Ali. 

13. (1927) A I R 1927 Mad 148 (149) : 99 Ind Cas 634, Muniswami Pillai v. 

Secretary of State. 

14. (1926) AIR 1926 Mad 245 (246) : 93 Ind Cas 923, Narayana Mudaliar v. 

Nagappa Mudaliar. (3’'estator after appointing two persons as trustees 
directing that after them it should ho hereditary — Offico held to Ic 3 
’ hereditary.) 

Note 5 

1. (1914) AIR 1914 P C 72 (74) : 42 Cal 244 : 24 Ind Cas 501 : 41 Ind App 

267 (P C), Jalandhar Thakur v. Jharula Das. 

2. (1894) 17 Mad 395 (396) : 3 Mad L Jour 287, Lalcshminarayanappa v. Fen- 

katarainam. 

(1917) AIR 1917 Mad 407 (407) : 36 Ind Cas 646, Siddalinga Sieaniulu v. 
Ramachandra Charlu. 
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right to the office and for the recovery of the emoluments thereof 
received by the defendant is not within this Article.^ A suit for an 
injtmction restraining the defendant from obstructing the plaintiff 
in the enjoyment of his office, or directing the defendants to produce 
their accounts, is not one for possession of the office and is not 
governed by this Article/* In Jalandhar Thakur v. Jharula Das,^ 
the defendant who was a Beldar by caste, and wdio was not therefore 
competent to hold or to provide for the performance of the duties 
of the office of the shehait of a temple, went on receiving and 
appropriating the income from the off erings to the temple under a 
claim of right. It was held by their Lordships of the Privy Council 
that the defendant could not be said to be in possession of the office 
within the meaning of this Article and that the plaintiff’s suit for 
a declaration of right to such offerings on the ground that he was 
the shehait was not a suit for the possession of the office. Their 
Lordships observed as follows : 

“The apiiropriation from time to time by Jharula Das of the 
income derivable from the *34 annas share did not deprive 
Mussammat Grihimoni or, after her death, Bhiaji Thakur, of 
the possession of the office of shehait^ although that income 
was receivable by them in right of the shebaitship. The right 
to the office of shehait did not arise from or depend upon the 
receipt of a share of the sur|)lus daily income from the offerings 
to the temx)le, although the right to receive daily a share of the 
net income from the offerings to the temple was attached to and 
dependent on the possession of the right to the shebaitship.” 

A suit for a declaration of the xdaintiff’s right to an office and 
for possession would bo governed by this Article though a declaration 
has been asked for ; the reason is that the declaration in such cases 
is merely ancillary to the jiossession claimed.^ 

The question whether a jvarticular suit in resi)Oct of office is one 
for possession of such office dexiends uxion the relief claimed in the 
plaint and the circumstances of the case. If, in substance, the suit 
must be regarded as one for {lossession of a hereditary office, this 
Article would aj^ply.^ X obtained a decree for money against the 
shehait of a temple and in execution thereof xiurchased three and 
half annas’ share of the profits which the defendant was entitled to 
receive as shehait, and began to receive the profits. X, however, 

(1927) AIK 1927 Mad 148 (148) : 99 I.C. 634, Muniswami v.Secy. of State* 

3. (1928) AIR 1928 Mad 377 (378) : 109 Ind Gas 771, Chinnaswamxj Thaiha- 

chariar Smgarachariar . 

[See also (1899) 9 Mad L Jour 163 (164), Sttbbier v . Banga Aiyangar.} 

4. (1917) AIR 1917 Mad 407 (407) : 35 Ind Gas 646, Siddalinga Swamulu v. 

Bamachandra Charlu. (Injunction directing defendants to produce 
accounts for insjiection.) 

5. (1914) AIR 1914 P G 72 (74) : 42 Cal 244 : 41 1. A. 267 : 24 I. C. 501 (P C). 

6. (1896) 24 Cal 83 (90), Sarhum Abu Torah Abdul Waheb v. Bahman Buksh* 

7. (1896) 24 Cal 83 (90), Sarkum Abu Torah Abdul Waheb v. Bahman Buksh. 
(1901) 24 Mad 39 (42), Sadasiva v, Kalappa, (The suit cannot be thrown 

out on the ground that a declaration ought to have been prayed for.) 
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not being a Brahmin, could not hold the office of shebait of the 
temple. The reversioner of the defendant shebait who became 
entitled to the office filed a suit against X for a declaration of his 
right to receive the three and a half annas' share of the profits. It 
was held by their Lordships of the Privy Council that the suit was 
not one for possession of an office within the meaning of Article 124.® 
In Bagimnathachariar v. Tiruvengada Bamcmujachariar,^ the 
plaintiff sued the defendant for a declaration of his right to the office 
of First Thirthakar and for an injunction restraining the defendant 
from enjoying the honours and emoluments of the office. The High 
Court of Madras assumed tliat the suit was one for possession of the 
office governed by this Article. It did not appear that in that case 
the defendant could not hold the office by receipt of emoluments, as- 
was the case in Jalandhar ThaJnr v. Jharula referred to- 

above. In the undermentioned case,^^ the plaintiff' alleging that he 
was in possession of an hereditary office, prayed for a declaration 
of his right to the office and for an injunction restraining tho 
defendants from obstructing the plaintiff from doing the duties- 
of his office. It was hold by Madhavan Nair, J., that the suit- 
was maintainable and that tho plaintiff was not bound to ask for 
possession. That learned Judge, however, held that the suit was- 
governed by Article 124. This, it is submitted, cannot be accepted 
as correct. 

6. Defendant must have been in possession advepsely to 
plaintiff. — ■ In order that this Article may apply, it is necessary 
that the defendant or some person through whom he claims should 
be in possession adversely to the plaintiff. Tho plaintiff's right to 
recover a hereditary office could not be barred unless the defendant 
is found to have been in adverse possession for twelve years ; the 
fact that the plaintiff did not have possession of the office at any 
time within twelve years of tho suit is not sufficient in itself to bar 
the claim. ^ 

A permissive possession of the office is not adverse possession. 
Thus, where the defendant performs the duties of an office but does 
not assert a claim to the office hostile to tho jdaintiff, this Article 
will not apply.^ 

8. (1914) AIR 1914 P G 72 (74) : 42 Gal 244 : 41 lad App 267 ; 24 Ind Gas 
601 (P G), Jalandhar Thakur v. Jharula Das. 

0. (1909) 3 Irid Gas 123 (123) (Mad). 

10. (1914) AIR 1914 P G 72 (74) : 42 Gal 244 : 41 I. A. 267 ; 24 I. G. 501 (P G). 

11. (1931) A I R 1931 Mad 605 (510) : 133 Ind Gas 193, M^ithuJmynaraswami 

Pillai V. Subbaraya Pillai. 

Note 6 

la (1916) AIR 1916 Mad 88 (92, 101) : 33 Ind Gas 216, Arzmachallam Chettip 
V. Venkata Chellapathi. 

(1911) 10 Ind Gas 95 (96) (Mad), Umayurubhagum Pillai v. Madavar 
Vilagam Vaithinathaswami Kovil, 

1. (1909) 3 Ind Gas 123 (123) (Mad), Baghunathachariar v. Thiruvengada^ 

Bamanujachariar. 

2. (1916) AIR 1916 Mad 642 (644) : 28 Ind Gas 842, Suhbayya v. Chennappa. 

3. (1899) 9 Mad L Jour 93 (94), Amhalavana Desigar v. Bappu Bow Jagadap. 
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Jirtiole 124 
Notes 
6—8 


The question whether the defendant’s possession in any particular 
case has been adverse to the plaintiff is one of fact,^ 

A decree that a person in possession of an office has no title 
thereto does not interrupt the running of time in favour of such 
person.^ 

A person in x)ossession of an office can x>rescribe for only such 
interest as he claims in the office. A i)erson merely in i^ossession as 
trustee cannot got a prescriptive right to a hereditary trusteeship; 
he can, however, acquire such a right if he was in possession as 
a hereditary trustee to the knowledge of the real owner of the 
l)roperty,® 

7. Tacking of predecessor’s possession. — Under Section 2 
sub-section 4 ante, “defendant” includes any |)erson from or through 
whom a defendant derives liis lialulity to be sued. The third column 
of this Article shows that time will begin to run from the date when 
a |)orson through whom the defendant claims takes i)ossossion of the 
office adverseU^ to the plaintiff. In other words, the defendant is 
entitled to tack on the adverse possession of his predecessor to that 
of his own in esta])lishing a ])lca of prescription.^ But the possession 
of one indei)endent trespasser cannot be tacked on to that of another.^ 

8. Explanation. — The Ex^danation in the third column states 
that an hereditary office is x>09sossed when the profits thereof are 
received or, if there are no profits, when the duties thereof are 
usually performed. Where the defendant performs the duties of the 
office and also receives the profits thereof, it is clear that the defen- 
dant is in ])ossossion of the office.^ Where the profits are received 
but tlio duties of the office are not performed by the defendant, 
can ho be said to bo in ].)ossession of the office? In K amalathammal 
V. Krishna Pillai,^ it w^as held that mere receipt of emoluments 
witliout reference to the XHn’formance of duty of the office is not 
X)oss0ssio]i of the office. As regards the Ex])ianation which appears 
to suggest that in order to possess an office it is enough to receive 

4. (1923) A 1 K 1923 Mad 88 (89) : 46 Mad 525 : 70 lud Cas 994, Singaravelu 

Mudaliar v, Cholcka Miidaliar. 

5. (1910) 8 Tnd Cas 883 (884) (Mad), Raghunathachariar v. Thiruvengada 

Ra rn a rnijach ariar, 

(1923) A I R 1923 Mad 88 (89) : 46 Mad 525 : 70 Ind Cas 994, Smgaravelu 
Mudaliar v, Chokka Mudaliar, 

6. (1928) AIR 1928 Mad 268 (271) : lOS Ind Cas 199, Pichai Pillai v. Lin- 

gaifi Iyer. 

Note? 

1. (1919) A 1 R 1019 Mad 292 (293): 49 I 0 393, KrishnaRwamy v. Veerasivami, 

2. (1912) 16 Ind Cas 225 (233) (Mad), Veeraraghava v. Srinivasa. 

(1935) AIR 1935 Mad 449 (451), Rajagopala Naidu v. Ramambrama7tia 
Ayyar. (Independent trespasser — Death of person in possession ^ — 
Another thinking he is entitled to succeed and stepping in without in- 
terrux)tiou — Doctrine of indcx)endent trespasser has no ax^plication.) 

Note 8 

1. (1909) 3 Ind Cas 8 (8) (All), Dliarma Nand v. Khema. 

2. (1911) 10 Ind Cas 573 (574, 575) (Mad). (This is the decision in the same 

case as 8 Ind Cas 998 after remand.) ' 
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Sts jU’ofits without the performance of the duties of the oiBce, their 
Lordships observed as follows : 

“An Explanation is attached to the clause in the third 
column that the office is possessed when the emoluments are 
received in cases where the emoluments are attacliod. The 
Explanation is not attached to the words in the first column. 
Nor does it say that mere receipt of the omoluments, without 
reference to any performance of tlie duties, will enable the 
recipient to claim jiossession of the office if the duties are 
being performed by another. To Iiold otlierwise would mean 
when two different persons ])erform tlic duties of the office and 
nnjoy the emoluments of the office for the statutory period 
the latter acquires the right to tlie office, a conclusion w^liich 
appears to us to be manifestly absurd; nor can tlie conclusion 
be avoided, when tlie emoluments arc taken by several [)ersons 
in severalty without any of them doing the duties, that they 
have all acquired a riglit to the oflico.” 

In tlio undermentioned casc^^ it was found that the defendant had 
been getting and enjoying tlio income of the office for over twelve 
years prior to the institution of the suit; and it was held tlial he 
was in adverse possession of the office. Unless it is assumed that the 
defendant in that case iierformed also the duties of tlie office (tlie 
facts of the case do not make this clear), it is sulimitted that tlie 
decision cannot be acccqited as correct. An office, as lias been seen in 
Note 3 ante, involves the existence of some duties to lie iierformed 
by the holder of tlie office so that a ]>orson cannot lie said to be 
in possession of an office at all if lie does not perform the duties 
thereof.^^^ 

Where the defendant is xierforming the duties of the office he 
must, it is conceived, be deemed to bo in ]iossession of the office 
even though he may not have been receiving its profits.'*' 

The Explanation only lays down a- general rule for tlie determi- 
nation of the question of possession of an office and may be taken 
to be applicable even to cases covered liy Article 120 also where, in 
substance, the claim is for the jiossession of a non-hereditary office.^ 

9. Co-trustees and adverse possession. — In Ilamaiuitlian 
Chetty v. M^irugappa Chetty^ the management of a temple was 
vested in two branches of a family who managed it by rotation. 


8. (1910) 8 Ind Gas 888 (884) (Mad), Raghunathathachariar v. Thiruvengada, 

3a. See (1916) AIR 1916 Mad 465 (468, 470) : 30 Itul Gas 96^2, Snyya Bhaitar 
V. Supyu Sohkaya Bhattar. (IMorc possoKsion of the properties 
attached to an office without performing the duties of the office 
is not adverse possession of the office within the meaning of 
Article 124.) 

4. See (1935) AIR 1935 Mad 449 (452), Bajagopala v. Bamasubrainmiia. 

'5. (1985) AIR 1935 Mad 449 (452), Bajagopala Naidu v. Ramambramania, 
t(l913) 18 Ind Gas 373 (374) (Mad), Palaniyandi Malavarayan v. Vadanialai 
Oodayan, 


Note 9 

1. (1904) 27 Mad 192 (197) ; 13 Mad L Jour 341. 
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Article i29} The junior branch subsequently discontinued j)ossossion and the 
Notes members of the senior branch were managing the temple for a 

9 — 11 period of 19 years adversely to the members of the junior branch. 

It was held that the rights to the office of the junior branch were 
barred and extinguished by such adverse possession. As between the 
members of the senior branch itself, it was held that each of the 
members must be deemed to have discharged the office on behalf of 
himself and on behalf of the other members of the senior branch,, 
and as such, the management of one was not adverse to the other. 
On appeal to the Privy Council, their Lordships affirmed the said 
decision.^ 

10. Defendant obtaining letters of administration as heir 
to the office cannot plead limitation against real heir. — 

Whore a person obtains letters of administration as heir' to the 
shehait of a Hindu temple, his possession is only for the purjrose of 
administering the estate of the deceased office-holder; the grant of 
the letters is not a determination of the right of inheritance or of 
the right to be appointed shehait. Such a person, if he is not the 
real heir, stands in a fiduciary irosition towards the person who is 
really legally entitled to the office, and cannot set up the bar of 
limitation under this Article against the latter.^ 

11. Suit for property attached to office.— Where the right 
to the possession of immovable property is attached to the office,, 
the one cannot bo separated from the other, and if the right to the 
possession of the office is barred, the right to the possession of the 
immovable property also would be barred under this Article.^ In 

2. (1900) 29 Mad 283 (288, 289) : 33 Ind App 139 : 10 Oal W N 825 : 3 
All L Jour 707 : 8 'Bom L R 498 : 4 Cal L Jour 189 : IG Mad L Jour 
2G5 : 1 Mad L T.im 827 (P C), Bamanathan Chetti v. M^iruga'p'pa. 

Note 10 

1. (1897) 25 Cal 354 (3G9, 370), Jagannath Prasad Guyta v. Bun jit Singh. 

Note 11 

1. (1900) 23 Mad 271 (279) : 2 Bom L R 597 : 4 Cal W N 329 : 27 Ind App 69 : 

10 Mad L Jour 29 : 7 Sar 07 1 (P C), Gnanasarnhanda Pandara 
Sannadhi v. Vein Pandarain . 

(1917) A I R 1917 All 49 (51) : 39 All 630 : 42 Ind Cas 77, Bam Peari v. 
Nand Lai. 

(1903) 26 Mad 113 (115), Baghavachariar v. Nallur Baghavachariar . 

(1871) 6 Mad H C R 301 (303), Tammirazu Bamazogi v. Pantina Narsiah. 

(1880) 2 Mad 283 (286) : 4 Ind Jur 622, Verikatasubbaramayya v. Suraijya, 

(1905) 28 Mad 197 (200), J agannadha Boiv v. Bania Dass Patnaik. 

(1935) A I R 1935 Mad 449 (452), Bajagopala Naidu v. Bamasuhramania 
A yyar. 

(1910) 8 Ind Cas 760 (761) : 35 Mad 92, Goviyidasami v. Dakhinamurthi. 

[5ce also (1912) 13 Ind Cas 599 (603) : 36 Mad 418, Ambalam Pakkiya 
U day an v. J. M. Bathe. (Where right to office is not barred, 
right to property attached to office in the hands of the person 
in adverse possession of the office is also not barred — In thiS' 
case claim for moveable property held not barred.) 

(1883) 6 All 1 (9, 10) : 13 Cal L R 39 : 10 Ind App 90 : 7 Ind Jur 329 : 

4 Sar 435 (P 0), Balwantrao v. Puranmal Ghaulie. (The Privy 
Council held that Section 10 would be inapplicable to suits- 
by plaintiff to enforce his right to the office or the property 
attached to the office and it was also held that a suit for 



FOR POSSESSION OP HEREDITARY OFFICE 1725 

Gnanasambanda Pandara Saiinadhi v. Vein Pandaram^ the 
guardian of the manager of a charity who was a minor, alienated 
the right of management of the charity and the x>roperty attached 
to the office to another person who was, from that date, in adverse 
X)OSsession of such office and property. Their Lordshii)s observed as 
follows : 

‘'The law of limitation applicable to the case is Article 124 
of the Second Schedule to the Act 15 of 1877 which says that 
in a suit for possession of an liereditary office the x)eriod of 
limitation is twelve years, which begins to run when the defen- 
dant takes X)OSsession of the office adversely to the idaintiff or 
any })erson from or through whom he derives his riglit to sue. 
Chockalinga attained majority in 1880 and had by Article 44 
of the Act three years for suing to set aside the sale by Ins 
guardian. He did not do so and by S, 28 of the Limitation Act 
liis right became extinguished. Their Lordshi])s are of opinion 
that there is no distinction between the office and the ])ro[)erty 
of the endowment. The one is attached to the otlier, but if 
there is. Article 144 of the same schedule is ap|)lical)le to 
the property. That bai's the suit after tw^elve years’ adverse 
])OSSossion.” 

The principle of the decision in Gnanasamhaiidcis casc^ wT)uld be 
applicable also to cases where a right to receive profits is attached 
to an hereditary office; where the right to sucli office is ):)arrod, the 
jdaintiff cannot recover any profits that might have accrued within 
the period of limitation.^"* In the undermentioned caso^‘ it w\as, 
however, held that the acquisition, by adverse possession, of an 
office does not entitle the i)erson who has acquired it to receive tlie 
profits attached to such office. It is submitted that the decision 
cannot be accepted as correct. 

In Balvantrao v. Ptiramnal^' where the })lainti{l sued for posses- 
sion of an hereditary office and for the property attached to such 
office, their Lordships of the Privy Council observed that the suit 
may fall within Article 124 or Article 144, but they did not decide 
the point as, in any case, the suit was barred. In Jadunath Prasad. 
V. Girdhar Dasf' the High Court of Allahabad held, purporting to 

declaration by the plaintiff that he is by right of inheritanci* a 
chief manager of the services in a temple and its X3roj)ortios, 
would fall either under Article 124 or Article 144.) 

(1914) AIR 1914 Mad 477 (481) : 14 Ind Cas 168 (172) : 37 Mad 873 : 
PattaiJeara Manakal Kuppen v. Choraklcapatti Munde KottiL] 

2. (1899) 23 Mad 271 (279) : 2 Bom L R 597 : 4 Cal W N 329 : 27 Ind App 69 ; 

10 Mad L Jour 29 : 7 Sar 671 (P C). 

3. (1872) 9 Bom H C R 260 (265), Madvala Ginapa v. Bhagvanta Devji. 

(1884) 7 Mad 337 (338), Kannan v. Nilakandan. (Article 144 was however 

applied in this case.) 

4. (1915) AIR 1915 Mad 554 (555) : 25 Ind Cas 685, Chandrakantai?t v. 

Subbarayudu. 

5. (1883) 6 All 1 (10) : 13 Cal L R 39 : 10 Ind App 90 : 7 Ind Jur 329 : 4 Sar 

435 (P C). 

■6. (1905) 27 All 613 (516) : 1905 All W N 69 ; 2 All L Jour 304. 


Article 124 
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Article 124 
Notes 
11—12 


rest its decision on Balvantrao's case,^ that so far as the claim to 
ollice was concerned, the suit would be governed by Article 124 and 
so far as the property was concerned, by Article 144. It is submitted 
that this view is not correct and that both the claims would be 
governed only by this Article. 

Where the right to the possession of the immovable proi)erty is 
not attached to the office but only a right to a share of the revenues 
of such property, the office-holder is not entitled to the possession 
of tlie property. It was so held by their Lordships of the Privy 
Council in Amhalavrma Fandara Sannadhi v. Sri Minakshi 
DevasthancmJ Lord Moulton observed as follows : 

“The property of an endowment may consist partly or 
wholly in the right to enjoy the revenues of property which is 
in the {lossession of persons who have the right and the duty 
to manage tlie property, collect the revenue and hand it over 
when collected to bo used in the proper manner for the 
puri)oses of the endowment. Such persons may even have 
certain rights of aj)portionm 0 nt of the revenue so handed over 
by them among the several purposes of the endowment. All 
this is compatible with there being a general trustee of the 
whole endowment including tlie revenues when so collected and 
handed over. But in such a case the general trustee would not 
he entitled to the possession of the properties out of which this 
portion of the revenue comes. His rights do not commence 
until after the collection of the revenues by and under the 
management of those wlio hold x>ossossion. It must be remem- 
bered that after all the general trustee is only a representative 
of the idol who is a juridical personage, and who is the true 
owner, and there is nothing legally incongruous in that 
I)Grsonago having other subordinate representatives who have 
tlie right to manage ce^rtain special jjortions of Ijis property, 
and pay over the income so collected to the endowment, and 
even to some degree to control its use. Such rights would, as has 
been said, not he inconsistent with the existence of a genenil 
trustee, hut they would be fatal to liis claim to possession of 
the properties from which these revenues are derived. Posses- 
sion would he in the hands of those entitled to manage these 
special xu'oporties and their x^ossession would be adverse to his.” 

12. Suit for office and property attached thereto, based on 
title by adoption. — Article 119 ante apxdies only to suits for a 
declaratory decree as to the validity of an adoiition. A suit for the 
X)osses3ion of immovable x)roporty attached to the office of shehait 
of a temple is governed by this Article, even though the plaintiff 
bases his title to the office on an adoption to an heir of the founder. 

7. (1921) AIR 1921 P C 97 (99) ; 43 Mad 665 : 47 Incl App 191 : 56 Ind Cas 
730 (P C). (Coufirming AIR 1915 Mad 1003.) 

Note 12 

1. (1897) 25 Cal 354 (364), Jagannath Prasad Gupta v. Burijit $ingh. 
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13. Starting point. — Time, under this Article, runs from the 
date when the defendant takes possession of the office adversely to 
the plaintiff^ and the plaintiff’s right to the office would be barred 
after the expiry of twelve years from that date.^ Time, however, as 
has been seen in Note 2 to Section 17 ante, will not run where 
there is no person competent to sue. Where, therefore, there is no 
proper person entitled to an oflico and competent to sue, the mere 
fact that the defendant is in possession of the office is not sufficient 
to start time running.'"^ 

14. Section 28 and this Article. — Where suit for i)ossossion of 
an office is barred under this Article, the right to tlie office itself 
would be extinguished under Section 28 of the Act and cannot be 
revived subsequently by re-entry into possession d The corresponding 
effect of this is that the i^erson in ])ossession would acquire a 
prescriptive right to such office." 

18. Bar against office-holder will bar his successors also. — 

It has been seen in Note 6 to Section 2 sub-scction 8, tliat where a 
right to sue accrues in favour of a person in a representative capacity, 
the right would bo derived by any person on whom tlie representa- 
tive capacity devolves afterwards. On this principle, where the rights 
of an ofhce-bolder are barred by adverse possession of the defendant, 
the successors of the former would also ))e barred, in the absence of 


Note 13 

1. (1905) 27 All 513(516); 1905 All W N 09:2 All L Jour ZO-k^Jadunath Prasad' 

V. Girdhar Das. 

2. (1912) 16 Ind Cas 225 (232) (Mad), Veeraragava Thathachariar v. Srimvasa. 
(1918) A I R 1918 Pat 570 (573, 575) : 8 Pat L Jour 327 : 47 Ind Cas 290, 

Nathc P'ujari v. liadka IHnodc Naik. 

(1875) 12 Bom H C R 172 (174), Giriapa v. J alcana. 

3. (1913) 18 Ind Cas 373 (375) (Mad), Palaniyandi M alavarayan v. Vadamalai 

Oodayan . ( N on -hereditary oh icc .) 

(1928) AIR 1928 Mad 509 (514)': 51 Mad 549 : 111 Ind Cas 210, Amnialu 
Amnia v. N arayanan Nair. 

Note 14 

1. (1900) ■2;.) Mad 271 (279) : 4 Cul W N 329 : 27 Ind App (i9 : 10 Mad L Jour 

29 : 2 Bom Ij B 597 : 7 Sar 671 (P C), Gnanasavihanda I^andara 
Sannadhi v. Vein Pandararn. 

(1917) A I R 1917 All 49 (51) : 39 All 636 : 42 Ind Cas 77, Ham Piart v. 
Nand Lai. 

(1920) A I R 1920 Cal 800 (803) : 60 Ind Gas 165 (169), Kassim v. Hasra. 
(1897) 21 Mad 278 (287), Alagirisami Naicker v. Sundaresivara Ayyar. 

(1930) AIR 1930 Cal 180 (185) : 126 Ind Cas 36, Panchanan v. Snrendra, 
(1877) 1 Mad 343 (348) : 2 Ind Jur 249, Kesavaraya v. Vaidelinga. 

2. (1918) AIR 1918 Mad 183 (ISS) : 44 Ind Cas 630, Jlaman Somayajipad v. 

Kunhu Kutti Kovilamma. (A hereditary Sanmdayi of a iMalabar 
Dovaswom can acquire prescriptive title as against the uralans.) 

(1909) 3 Ind Gas 408(415) (Gal), Sital Das Babaji v, Partap Ghimdcr Sarnia. 

(The right to office can be acquired by adverse i)ossession.) 

(1918) AIR 1918 Pat 570 (575) : 3 Pat L Jour 327 : 47 lud Cas 290, Nathe 
Pujari V. liadJia Binode Naik. (Following 6 All 1 (P C).) 

(1918) 18 Ind Cas 475 (476) (Mad), lyyadurai Gurukkal v. Ramasawmy. 
(The right to perform worship in a temple such as stapavananiy 
neivethiyan, deeparathanam, can be acquired by prescription.) 
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^Article 124 fraud or collusion, from claiming any right to the office.^ Where a 

Mote 18 trusteeship devolves on a Hindu widow and the office is adversely 

possessed against her by the defendant, the reversioner does not get 
a fresh right to sue the person in adverse possession on the analogy 
of Article 141. In Pydigantam Jagannadha Row v. Rama Doss 
Patnaik^ one Jagayya dedicated a temple to the public and acted 
as trustee thereof during his lifetime. He died childless and his 
widow succeeded him as trustee. In 1885 she transferred the right 
of trusteeship together with certain temple properties to the defen- 
dant, and in 1897 she died. The idaintiffs as the x)ersons entitled to 
be trustees in succession to her instituted a suit in 1900 for recovery 
of the office and the lands. It was held that the suit was barred 
under this Article, Their Lordships observed as follows : 

“On the other hand, her (the widow’s) position as trustee 
possesses a distinction from that occupied by her with reference 
to her husband’s estate vesting in her by inheritance beneficially 
which makes it apparent that the case is not really one within 
the scoi)o of the said rule. As regards i>roperty inherited by a 
widow beneficially, the reversioner cannot claim relief by way 
of i 30 ssossion so long as she is alive, and a transfer by her would, 
at all events, be valid till her death. It is different in both 
respects here. Her powers of transfer are precisely those of a 

male trustee In other words, notwithstanding that the 

office would not, after the death of the female trustee, descend 
to her heir, the trust estate during her incumbency for all other 
purposes resides in her as fully and effectually as it does in a 
male trustee. The reason for the rule on which Article 141 is 
founded being thus inapplicable, the adoption of the principle 
of that rule here would not bo w^arranted. The mere fact that 
the devolution after her death is not to one who is her heir in 
the strict sense of the term, could not, by itself, be held to be 
an adequate reason for treating her successor as not claiming 
from or through her in connexion with limitation.” 


{1911) 9 Ind Cas 155(156) (Mad), PaZZii/iara Vayal v. Ahli Kesava Vadhyar. 
(Uraima right.) 

(1911) 9 Ind Cas 156 (1^1) (Islihd), Ahhikesava Vanthiar v.Kesavan Nambtidri. 
(Do.) 

(1898) 21 Mad 278 (287), Alagirisarni Naicker v. Sundar&mvara Ayyar. 
(10 Ind App 90 (P C), Followed.) 

Note 15 

1. (1900) 23 Mart 439 (440) : 9 Mad L Jour 8. Chidambaram Chetti v. 

Minammal, 

(1900) 10 Mad L Jour 114 (115), Veerabhadra VarapraM^Aj . Venkatadru 
(1921) ATE 1921 Mart 595 (596) : 70 Ind Cas 477, SvdMiihcmia Gurulckal v. 

Aimnakannu Arnmal, ^ 

(1931) AIR 19B1 Mad 505 (511) ; 133 Ind Cas 193, Muthuhumaraswami 
Pillai V. Suhbaraya Pillai, 

(1918) A I E 1918 Mart 676 (679) : 41 Mad 4 : 42 Ind Cas 22, Baja of Palghat 
V. Baman Unni. (Stanom office — Adverse possession — Bar operates 
against successors also. A I E 1915 Mad 217, Not followed.) 

2. (1905) 28 Mad 197 (200, 201). 
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1 2 , 5 .* Suit during the life of Twelve 
a Hindu or Muhammadan female years, 
by a Hindu or Muhammadan who, 
if the female died at the date of 
instituting the suit, would be 
entitled to the possession of land, 
to have an alienation of such land 
made by the female declared to 
be void except for her life or until 
her re-marriage. ^ 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Conditions for the applicability of the Article. 

4. “Hindu female.” 

5. “By a Hindu or Muhammadan.” 

6. Right of reversioners to challenge an alienation 

made by a limited female owner. 

7. A declaratory suit by the reversioner is a represen. 

tative suit. 

8. Suit by a remote reversioner — Applicability of 

the Article. 

9. Who may bring a declaratory suit. 

10. Suit by an adopted son. 

11. Legal disability of a reversioner. 

12. “Land.” 

13. Alienation, meaning of. 

14. “Made by the female.” 

15. Alienation made by a female by way of mortgage. 

16. Alienation by the guardian of a minor. 

17. Alienation made by a female in the Punjab. 

18. Limitation runs from the date of the alienation. 

19. Relief in declaratory suit dependent upon another 

relief which is time-barred. 

* Act of 1877, Article 125 

Same as above. 

Sr: Act of 1871, Article 124 

124 , — Suit, dSnihg the life of a Twelve years. The date of the alienation. 
Hindu widow by a Hindu entitled 
to the possession of land on her 
death, to have an alienation made 
hy the widow declared to be void 
except for her lift; 

Act of 1859 

No corresponding provision. 


The date Article 12( 
of the 
aliena- 
tion. 


Lim. 109 
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Other Topics 

Alienation by widow before adoption — Suit by adopted son. ..See Kote 10, Pt. 1 
Confirmation by female of past alienation not made by her is not alienation ... 

See Note 14, Pt. 1 

Female in possession by virtue of grant or transfer indcj^>endent of status — 
Article is not applicable ... ... See Note 6, Pt, 2 

Sale in execution of decree is not alienation ... ... See Note 14, Pt. 3 

Suit must be by presumptive reversioner ... See Note 2, Pt. 5 ; Note 7 

1. Legislative changes. — The Act of 1877 introduced the 
following changes in the Article as it stood under the Act of 1871 : — 

1. For tho words “of a Hindu widow” the words “of a Hindu or 
Muhammadan female” were inserted. (See Note 5.) 

2. For the words “by a Hindu entitled to the possession of land 
on her death” the words “by a Hindu or Muhammadan, who, 
if the female died at the date of instituting the suit, would 
be entitled to the possession of land” were substituted. (See 
Note 8.) 

3. The words “such land” were added after the word “alienation.” 

4. The words “or until her re-marriage” were added at the end 
of the first column. 

2. Scope of the Article. — Section 42 of tho Specific Relief Act, 
1877, provides that any person entitled to any legal character, or to 
any right as to any property may institute a suit against any person 
denying, or interested to deny, his title to such character or right, 
that tho Court may, in its discretion, make therein a declaration 
that he is so entitled, and that the plaintiff need not in such a suit 
ask for any further relief. And illustration (e) to that Section runs 
as follows : — 

“The widow of a sonloss Hindu alienates part of the i)roperty 
of which she is in possession as such. The i^erson, x)resumptively 
entitled to possess the x^roperty if he survive her may, in a suit 
against the alienee, obtain a declaration that the alienation was 
made without legal necessity and was therefore void beyond the 
widow’s lifetime.” 

The provisions of the Section read with the Illustration clearly 
show that a reversionary heir governed hy the Hindu law, even 
though having only an exx^ectancy of succession {spes successionis) ia 
recognised by the substantive law as having a right to demand that 
the estate inherited by a limited female owner under the Hindu law 
be kept free from danger during its enjoyment by such owner for 
lifo.^ The object of allowing a reversioner to bring a declaratory 
suit is the protection of the interest of the person or x^orsons who 

Article 125 — Note 2 

1. See Note 6 infra and cases cited therein. 

(1925) AIR 1925 P C 55 (56) : 52 Ind App 100 : 47 All 168 : 27 Oudh Gas 
334 : 91 Ind Gas 280 (P C), Fateh Singh v. Jagannath Bahhsh, 

(1917) AIR 1917 P C 196 (196) : 45 Cal 610 : 45 Ind App 21 ; 43 Ind Cas= 
484 (P C), Saudagar Singh v. Pardip Narayan Singh, 
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may eventually turn out to be the heir or heirs and the object of the 
legal proceedings is really the perpetuation of testimony which, 
owing to lapse of time, might not be available for the heir when 
the succession actually opens.^ 

But a reversioner is not hound to sue for a declaration, during 
the lifetime of the female, that her alienation is void.^ He has two 
courses open to him. He mmj sue for a declaration as mentioned 
above or he may wait till the female is dead and thereafter sue for 
the recovery of possession of the property by avoiding the sale.^ 

This Article prescribes a period of twelve years for a declara- 
tory suit brought by a Hindu or Muhammadan (see Note 5 infra) 
presumptive reversioner, that is, by a person who if the female died 
at the date of instituting the suit would be entitled to the possession 
of land alienated by the female It is only when the conditions in 
the Article are satisfied that the declaratory suit would be governed 
by this Article. A declaratory suit not falling within this Article, 
even though brought by a reversioner, would be governed by 
Article 120 and not by this Article.^' (See also Note 8 infra.) 

2. (1906) 29 Mad 390 (402) : 1 Mad L Tim 183 : 16 Mad h Jour 307 (F B). 

Chiruvolu Punnamma v. Chiruvolu Perrazu, 

(1919) AIR 1919 Mad 911 (915, 916) : 41 Mad 059 : 46 Ind Gas 202 (F B), 
Varamvia v. Gopaladasayya. 

(1924) AIR 1924 P C 247 (249) : 46 All 831 : 51 Ind App 381 : 82 Ind Gas 
962, Kesko Prasad Singh v. Shea Pargash Ojha, (On the death of the 
widow “much of the relevant evidence” will “no longer be available.”) 

(1884) 10 Gal 1003 (1008) : 9 Ind Jur 149, Ra7n Pershad v. Jokhoo Boy. 

[See (1904) 28 Mad 57 (63) : 14 Mad L Jour 209, Govinda Pillai v. 
Thayammal. (Per Davies, J.)] 

3. (1918) AIR 1918 Mad 659 (660) : 42 Ind Gas 540, V enkairamanayya v. 

Dejappa. 

(1906) 29 Mad 390 (408) : 1 Mad L Tim 183 : 16 Mad L Jour 307 (F B), 
Chiruvolu Punyiamma v. Chiruvolu Per^'azu. (A presumptive rever- 
sioner, whose right to sue for a declaratory decree under Article 125 is 
barred, can nevertheless under Article 141 maintain a suit for posses- 
sion if he survives the qualified owner.) 

(1907) 30 Mad 402 (404) : 17 Mad L Jour 288 : 2 Mad L Tim 360, S7inda- 
rappa v. Sreerarmilu. 

(1905) 12 Cal W N 857 (859), Ml, Mesi-ato v, Girja^iwidajt Tewari, (A rever- 
sioner whose suit under Article 125 has been barred may still sue for 
possession if he survives the widow.) 

(1920) AIR 1920 Lah 500 (501), Nand Smgh v, Mt. Dhan Kaur. 

[See (1925) AIR 1925 Bom 9 (11) ; 48 Bom 654 : 84 Ind Gas 374, 
Hanarngowda Shibgovjda v. Irgoioda Shibgowda, 

(1922) AIR 1922 Pat 615 (617) : 2 Pat 125 : 68 Ind Gas 700 (S B), 
Ram Sumraii Prasad v. Gobind Das. 

(1923) AIR 1923 Pat 130 (131) : 2 Pat 171 : 70 Ind Gas 290, Raghu- 
hir Singh v. Jethu Mahton.'] 

4. (1937) AIR 1937 Pat 105 (107) : 168 Ind Gas 326, Baldeo Das v. RaghU’ 

7iandan Das. 

5. (1873) 20 Suth W R 1 (2) : 11 Beng D R App 1, Bishonath Surmah v. 

Sreemuty Shoshi Mookhee. 

6. (1933) AIR 1938 All 856 (858) ; 146 Ind Gas mi, Mt. Jagrani v. Gaya. 

(Gift of property by widow to her daughter, who was the next rever- 
sioner and to a stranger — Stranger held to be transferee from 
daughter — Reversioner next in succession to daughter brought a decla- 
ratory suit — Held Article 120 applied.) 


Article 125 
Note 2 
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3. Conditions for the applicability of the Article. — In order 

that this Article may apply, the following conditions are necessary 

to be satisfied — 

1. The suit must be brought during the life of the female 

alienating the land.^ A suit for declaration brought after her 
death wdll not be governed by this Article.^ 

2. The suit should be instituted by a Hindu or Muhammadan who, 

if the female died at the date of instituting the suit, would be 
entitled to the possession of the alienated land. As a remote 
reversioner is not so entitled to the possession of land, even 
though he is under certain circumstances allowed to bring a 
declaratory suit, the suit will not fall within the scope of this 
Article. (See Note 8 infra.) Similarly, where on the death 
of a Hindu female the property is to go absolutely to another 
female, a third person who under the Hindu law is in tlio 
position of a reversioner to the former female, cannot sue for 
a declaration of the invalidity of her alienation, and such a 
suit if brought will not be governed by this Article.^ 

Except in the Bombay Presidency, two or more daughters 
of a class inherit their father’s estate jointly with right of 
survivorship. Any one daughter may alienate her life interest 
in the property, })ut not so as to affect the right of survivor- 
ship of the other daughter. If any one of such daughters 
alienates the property so as to affect the right of survivorship 
of the other daughter, the latter may bring a suit for declara- 
tion, and such a suit will be governed by the limitation under 
this Article.^ 

As to persons who would be entitled to possession as 
reversioners, see the undermentioned cases.® 

(1930) AIR 1930 Bom 545 (546, 553) : 54 Bom 837 ; 124 Iiid Gas 897, 

Shanlcarbhai v. Bai Shiv. 

(1893) 20 Cal 906 (925), Chukkun Lai v. Lolit Mohan. 

(1894) 22 Cal 354 (359), Hern Chundcr v. Sarnavioifi Debi. (Enlargement of 

the estate of the widow.) 

(1902) 26 Mad 488 (490), Earnasivaini Naick v. Thayavnnal. 

(1907) 30 Mad 402 (404) : 17 Mad L Jour 288 : 2 Mad L Tim 360, S 2 mda- 

rappa v. Sreerainulu. 

(1927) AIR 1927 Nag 193 (194) : 101 Ind Cas 275, Paiku v. Bhiwa. 

Note 3 

1. (1902) 1902 Pun L R No. 116 p. 473 (475) : 1902 Pun Re No. 84, Atar Kaur 

V. Sohan Singh. 

2. (1915) AIR 1915 Mad 800 (802) : 20 Ind Cas 625 (626) : 38 Mad 396, 

Narayana Aiyar v. Rama Aiyar. 

3. (1918) A I R 1918 Mad 1299 (1301) : 40 Mad 818 : 38 Ind Cas 223, 

swami Iyer v. Kalyani Amrnal. 

4. (1922) AIR 1922 Cal 459 (460) : 76 Ind Cas 915, Jagahandu Saha v. Baris 

Chandra Sil. 

5. (1928) AIR 1928 Lah 242 (243) : 108 Ind Cas 184, Bal Kaur v. Bar Kaur. 

(1936) AIR 1936 Lah C52 (655) : 166 Ind Cas 753, Bameshivar v. Mt. Gan- 

pati Devi. 
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3. The suit should relate to an alienation made by the female. 

(See Note 14, infra.) 

4. The suit should be one to have the alienation declared to be 

void except for the life of the female who made the alienation. 
A suit for any other relief is not governed by this Article.^ 

A suit brought by an adopted son to impeach an alienation 
made by his adopted mother before the adoption, is not a suit 
for declaration but is one for possession. Hence this Article 
will not apply to such a suit. (See Note 10, infra.) 

4. “Hindu female. “ — Jains are subject to Hindu law in 
matters of alienation exce])t where a special custom is proved. 
Hence, ordinarily, the term “Hindu female" will include a Jain 
widow. ^ 

5. “By a Hindu or Muhammadan.” — The High Court of 
Lahore is of opinion that the Article covers every case whore the 
female making the alienation is a Hindu or Muhammadan and the 
person who brings the suit also professes the same faith. According 
to that High Court the personal law, by virtue of wdiich the Hindu 
or Muhammadan female holds the land or under which a Hindu or 
Muhammadan person desires to impeach the alienation, need not bo 
taken into consideration.^ But, according to the Patna High Court, 
the Article refers to cases in which the claim of the Hindu or 
Muhammadan is based upon his right as a Hindu or Muhammadan 
to avoid an alienation by a female who is in possession of the 
property as a Ilindit or Muhammadan and not to cases where 
the i)ossession and the claim are independent of the status of the 
parties. Thus, where the possession of the female is by virtue of a 
grant or transfer made mter vivos or by virtue of a bequest, or, in 
other words, when her possession is in virtue of a right irrespective 
of her being a Hindu or Muhammadan female as such, this Article, 
according to the Patna High Court, has no application." The view 
taken by the Patna High Court is, it is sxibmitted, correct. Where 
a guardian api:)ointed under the Guardians and Wards Act, 1890, 
alienated, without the permission of the Court, the property of her 
grand-daughter who had inherited the property from her father, it 
was held by the High Court of Calcutta that the alienation was 
voidable at the instance of any person affected thereby (Section 30 
of that Act), that a reversioner w^as a person so affected, that ho 


G. See (1912) 16 IncI Gas 547 (549) (Cal), Lokenath Euih v. Chinfamoni 
Tripathi. (If the deed is attacked on specific grounds, then Art. 91 
or Art. 92 may apply.) 

Note 4 

1. (1923) A I E 1923 Lah 53 (54) : 70 Ind Gas 838, Chhajju Mai v. Kuyidan 
Lai. 


Note S 

1. (1927) AIR 1927 Lah 198 (199) : 8 Lah 215 ; 100 Ind Gas 84, Mt. Nandan 

V. Wazira. 

2. (1936) AIR 1936 Pat 323 (331) ; 15 Pat 151 : 163 Ind Gas 940, Kanhaya 

Lall Missir v. Mt, Hira Bibi, 


Article 125 
Notes 
3—8 
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6. Right of reversioners to challenge an alienation made by 
a limited female owner. — A reversionary heir, although having 
only those contingent interests which are differentiated little, if 
at all, from a spes sticcessionis, is recognised by the Courts of law 
as having a right to demand that the estate be kept free from 
waste and free from danger during its enjoyment by the widow 
or other owner for life.^ Thus, the law permits to the reversioner 
the institution of a suit in the lifetime of the female owner for 
a declaration that an alienation effected by her is not binding 
against the inheritance.^ The purpose that is achieved in bringing 
such a suit is to remove a common apprehended injury to the 
interests of all the reversioners, presumptive and contingent alike. 

(1930) AIR 1936 Pat 535 (536) : 165 Ind Oas 21, Dainar Mahton v. Jagdip 
MaUton. 

3. (1924) AIR 1924 Cal 481 (482) ; 51 Cal 101 : 81 Ind Gas 522, Das Bam 

Choivdhury v. Tirtha Nath Das. 

4. (1893) 21 Cal 157 (161) : 20 Ind App 155 : 6 Sar 374 : 17 Ind Jar 484 ; R & J 

133 (P C), Mahomed Biasat Alt v. Hasin Banu. 

(1922) AIR 1922 Lah 98 (100) : 2 Lah 5 : 58 Ind Gas 333, Mt. Amir Begum 
V. Mt. Hussain Bibi, 

6. (1936) AIR 1936 Pat 323 (332) : 15 Pat 151 : 163 Ind Cas 940, Kanhaya Lai 
V. Mt. I-Iira Bibi. 

Note 6 

1. (1916) AIR 1916 P C 117 (118) : 39 Mad 634 : 43 Ind App 207 : 37 Ind Cas 

161 (P C), Janaki v. Narayanaswami, 

(1904) 32 Cal 62 (65) : 9 Cal W N 25, Ahinash Chandra v. Harinath Shdha. 
(1919) AIR 1919 All 175 (179) : 41 All 492 : 60 Ind Cas 938, Balbhader 
Prasad v. Prag Datt, 

[See also (1917) AIR 1917 P G 95 (97) : 45 Gal 590 ; 45 Ind App 35 : 
44 Ind Cas 408 (P C), Amrit Narayan Singh v. Oaya Singh.] 

2. (1916) AIR 1915 P C 124 (125) : 38 Mad 406 : 42 Ind App 126 : 29 Ind Oas 

298 (PC), y enkatanarayan v. Subbarnmal. 

(1924) AIR 1924 P C 56 (60) : 47 Mad 181 : 61 Ind App 145 : 79 Ind Cas 
961 (P 0), Kondama Naicker v. Kandasami Qoundar, 

(1883) 10 Cal 324 (332, 333) : 10 Ind App 150 : 13 Oal Jj R 418 : 7 Ind Juc 
657 : 4 Sar 469 (P 0), Isri Dutt Koer v. Hansbuity Koerain. 


was entitled to bring a suit for a declaration that the alienation 
was void, but that this Article did not apply inasmuch as the right 
under which the suit was filed was a statutory right and not a right 
arising under the personal law of the reversioner as a Hindu or 
Muhammadan.^ The fear expressed by the Lahore High Court that 
the acceptance of such an interpretation would make the Article 
superfluous so far as Muhammadans are concerned, as under the 
Muhammadan law a female never succeeds to a life estate, appears 
to be groundless ; for, even among the Muhammadans, those who are 
governed by customary laws (as in some cases in the Punjab and 
the cases of Muhammadans who are governed by the Hindu law, as 
for instance the Khojas of Bombay), females do take a life interest 
in the property of their husbands.'^ It was in order to bring the law 
into conformity with the law governing the Hindus that the word 
* Muhammadan ’ was added by the Act of 1877.^ 
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Ifc is the conimou injury to the reversionary rights which entitles 
the reversioners to sue,^ 

7. A declapatory suit by the reversioner is a representative 
suit, — As has been seen in Note 17 to Section 6 ante, the Privy 
Council decisions in V enkatanarayana Pillai v. SubbammaP and 
Janaki Ammal v. Narayanasioamy^ have now clearly established 
the proposition that a suit by a reversioner impeaching an aliena- 
tion by a Hindu widow is a representative one on behalf of all 
the reversioners, and that all of them have but a single cause of 
action, arising on the date of the alionation.^^ Hence, there is only 
one starting x>oint of limitation in the case of all reversioners and 
not a fresh start of limitation as each successive reversioner becomes 
entitled to suc.^ Where, therefore, the next reversioner fails to bring 


3. (1915) AIK 1915 P C 124 (125, 12G) : 38 Mad 406 : 42 Ind App 125 : 29 Ind 
Gas 298 (P 0), V enkatanarayan v. Subbammal. 

(1925) AIR 1925 P C 272 (276) : 47 All 883 : 28 Oudh Gas 352 : 52 Ind App 
398 : 91 Ind Gas 370 (P G), Mata Prasad v. Nageshar .Sakai. 

(1919) AIR 1919 Mad 911 (920. 921) : 41 Mad 659 : 46 Ind Gas 202 (F B), 
Varamma v. Gopaladasayya^ 

[See also (1883) 10 Gal 3^ (332, 333) : 10 Ind App 150 : 13 Gal L R 
418 : 7 Ind Jur 557 : 4 Sar 459 (P G), Isri Butt Koer v. Hans- 
butti Koerain, (Widow trying to change succession by gifting 
away property.) 

(1936) AIR 1936 Mad 605 (607) : 167 Ind Gas 286 : 59 Mad 1052, 
Des'u Eeddiar v. Srinivasa Reddi. 

(1927) AIR 1927 Mad 530 (531) : 100 Ind Gas 639, Raviayya v, 
Narayya, 

(1927) A I B‘ i927 Mad 429 (431) : 100 Ind Gas 580, Karuppa Pillai 
V. Irtdayee. 

(1925) AIR 1925 Mad 1267 (1268) : 91 Ind Gas 401 : 48 I^lad 933, 
Sundarasiva Rov) v. Viyyamma. 

(1896) 6 Mad L Jour 188 (190), Venhatasivamy v. Raniayma.'] 

Note 7 

1. (1915) AIR 1915 P C 124 (126) : 38 Mad 406 ; 42 Ind App 125 : 29 Ind Cas 

298 (P C). 

2. (1916) AIR 1916 P C 117 (118) : 39 Mad 634 ; 43 Ind App 207 : 37 Ind Cas 

161 (P C). 

2a (1924) AIR 1924 P C 247 (249) ; 46 All 831 ; 51 Ind App 381 ; 82 Ind Cas 
962 (P G), Kesha Prasad v. Shea Par gash. 

(1925) AIR 1925 P G 272 (276) : 47 All 883 : 28 Oudh Cas 352 : 52 Ind App 
398 : 91 Ind Gas 370 (P G), Mata Prasad v. Nageshar Sahai. 

(1922) AIR 1922 All 301 (303, 307, 308) : 44 All 19 : 64 Ind Cas 248 (F B), 
Kesko Prasad Smgh v. Shiva Prasad Ojha. 

(1906) 29 Mad 390 (408) : 1 Mad L Tim 183 : 16 Mad L Jour 307 (F B), 
Chiruvolu Punnamma v. Chiruvolu Perrazu. (13 Mad L Jour 359, 
Not followed.) 

(1926) AIR 1926 Mad 508 (509) : 96 Ind Gas 132, Viraraghavayya v. 
Ramakotayya. (In this case a declaratory decree was granted in 
favour of all the reversioners excex)t the plaintiff reversioner who, by 
consenting to the alienation, was held to be estopped from questioning 
the same.) 

(1890) 14 Bom 612 (615), Chhaganram v. Bai Motigavri, 

[See (1883) 10 Cal 324 (333) : 10 Ind App 150 : 13 Cal L R 418 : 7 Ind 
Jur 657 : 4 Sar 459 (PC), Isri Butt Koer v. Hansbutti Koerain.'] 

3. (1919) AIR 1919 Mad 911 (920, 921) : 46 Ind Cas 202 : 41 Mad 659 (F B), 

Varamma v. Oopaladasayya. (28 Mad 57 ; 36 Mad 570 ; A I R 1915 
Mad 800 and AIR 1917 Mad 30, Overruled.) 


Ai>tiolel28 

Notes 

6—7 
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a declaratory suit within the limitation allowed by this Article, the 
cause of action for such a suit expires at the end of the period, and 
is not revived in favour of one who is since born.^ 

In view of the above Privy Council decisions, the undermentioned 
cases'^ should be treated as having been overruled. As to the right 
of minor reversioners under the Punjab Customary Law to sue 
to challenge an alienation by a limited owner where the major 
reversioners omit to challenge it within the period of limitation, 
see the undermentioned cases.® 

8. Suit by a remote reversioner — Applicability of the 
Article. — The right to bring such a suit as is contemplated by this 
Article vests in the first instance in the presumptive reversioner, 
that is to say, in the person who would succeed if the widow or 
other limited owner were to die at the time the suit is brought. The 
addition made by the Limitation Act of 1877 in the Article that the 

(1936) 44 Mad L W 208 (210) : 165 Ind Gas 448, Rajagopala Konar v. Rama- 
nuja, 

(1915) AIR 1915 All 130 (131) : 37 All 195 : 26 Ind Gas 737, Kunwar Baha- 
dur V. Bindrahan. (Failure by the presumptive reversioner to bring a 
declaratory suit within twelve years of limitation does not ipso facto 
create a cause of action for the next reversioner.) 

(1890) 14 Bom 512 (516), Chhaganravi v. Bai Motigavri, (The cause of 
action is not revived in favour of the contiiigent reversioner on the 
death of the presumptive reversioner.) 

(1905) 12 Cal W N 857 (858), Mt, Mesraio v. Girjanundan Teivari, 

{See (1925) AIR 1925 Lah 654 (656) : 6 Lah 405 : 90 Ind Gas 1022, 
Chiragh Din v. Abdullah, 

(1901) 24 Mad 405 (407), Ayyadorai Pillai v. Solai Aimnal, 

(1908) 18 Mad L Jour 275 (276) : 3 Mad L Tim 319, Krishna Iyer v. 
Lakshrni Anivial.] 

4. (1919) A I K 1919 Mad 363 (364) : 53 Ind Gas 171, Sornaraju v. Ven- 

kiah. 

(1933) A I R 1933 Lah 524 (527) : 149 Ind Gas 696, Gajindar Singh v. Bal- 
want Kaur, (The minority of the plaintiffs does not help them as the 
jieriod of limitation begins to run against the whole body of rever- 
sioners some at any rate l)eiiig majors when the alienations were 
effected.) 

(1907) 1907 Pun W R No. 21, page 43 (45), Mohan Singh v. Deioa Singh. 
(1907) 1907 Pun W R No. 196 : 1907 Pun Re No. 108, Inayat Khan v. 
Shabu. (Alienation in 1878 — Person entitled to bring the declaratory 
suit born in 1888 — Suit brought in 1904 — Held suit was barred.) 

(1871) 15 Suth W R 1 (1), Pershad Singh v. Chedec Ball, 

[See (1925) AIR 1925 Lah 654 (656) : 6 Lah 405 : 90 Ind Gas 1022, 
Chiragh Dm v. Abdulla. 

(1908) 18 Mad L Jour 275 (276) ; 3 Mad L Tim 319, Krishna Iyer v. 
Lakshmia mmal.^ 

5. (1899) 22 All 33 (43, 44) ; 1899 All W N 159 (P B), Bhagwanta v, Sukhi. 
(1904) 27 Mad 588 (589), Sakyahani Ingle Bao Saheh v. Bhavani Bozi 

Sahib. 

(1904) 32 Cal 62 (70) : 9 Cal W N 26, Ahinash Chandra v. Hari Nath, 

(1905) 2 Cal L Jour 87 (95) : 9 Cal W N 796, Harek Chand Babu v. Bijoy 
Chand Mahatab. 

(1924) AIR 1924 Cal 481 (482) ; 51 Cal 101 : 81 Ind Gas 622, Das Bam 
Chowdhury V. Tirtha Nath. 

6. (1938) AIR 1938 Lah 1 (3) : I L R 1937 Lah 769, Harnam Singh y. A»iz, 
(1937) AIR 1937 Lah 653 (654, 655) : 172 Ind Oas 218, Jati Khubi v. 

Maiu. 



DEGLARATOBY SUIT BY PRESUMPTIVE REVERSIONER 1737 


suit is to be instituted by one “who, if the female died at the date of 
instituting the suit, would be entitled to the possession’' is in accord- 
ance with this principle. The reversioner next after the presumptive 
reversioner is not entitled to bring the suit except in certain cases. 
Thus, he may bring such a suit if the presumptive reversioner refuses 
without sufficient cause to sue, or precludes himself from suing by 
his own act or conduct, or colludes with the widow, or has concurred 
in the act alleged to be wrongful.^ According to one view, he may 
bring such a suit also, where the next reversioner is herself a female 
entitled to a limited estate. However, there is nothing to preclude 
a remote reversioner from joining or asking to be joined in the action 
brought by the presumptive reversioner, or even obtaining the 
conduct of the suit on proof of laches on the part of the plaintiff 
reversioner or collusion between him and the widow or other female 
whose acts are impugned.^ 

The Act makes no express provision for the rare cases in which a 
declaratory suit is permitted to bo brought by a remote reversioner. 
The result is that such a suit must necessarily be referred to Article 
120, under which it should be instituted within six years from the 
date of the alienation.*^ 


Note 8 

1. (1880) 8 Ind App 14 (22, 23) : 6 Cal 7G4 (772) : 8 Cal L R 381 : 4 Sat 195 ; 

4 Shomc L R 78 : 5 Ind Jur 161 (P C), Rani Anund Kocr v. Court of 
Wards. 

(1925) AIR 1925 P C 55 (56) : 52 Ind App 100 : 47 All 158 : 27 Oudh Cas 
334 : 91 Ind Cas 280 (P C), Fateh Singh v. J agannath Baksh Singh. 
(1887) 0 All 441 (444) : 1887 All W N 91 : 11 Ind Jur 431, Jhula v. Xante 
Prasad. 

(1871) 14 Moo Ind App 176 (193) : 10 Bong L R 1 : 2 Slither 474 : 2 Sar 
722 (P C), Kooer Goolab Singh v. Jiao Kxirun Singh. 

(1873) 10 Bom H C R 351 (352), Bhikaji Apaji v, J agannath Viihal, 

(1919) AIR 1919 ]\rad 911 (923) : 41 Mad 659 : 46 Ind Cas 202 (F B), 
Varamma v. Gopaladasayya. 

(1928) AIR 1928 All 216 (218) : 50 All 678 : 113 Ind Cas 737, ML Deoki v. 
J aioala Prasad, 

(1924) AIR 1924 Oudh 381 (382) : 27 Oudh Cas 173 : 83 Ind Cas 1055, 
Anandi Dm v. Ram Sahai. (Intervening widow in collusion with 
the alienee — Remote reversioner is entitled to bring a declaratory 
suit.) 

[But sec (1905) 32 Cal 62 (66) : 9 Cal W N 25, Abinash Chandra v. 
Hari Nath Saha. 

(1925) A I R 1925 Lah 156 (156) ; 79 Ind Cas 497, Jaivahara v. Data 
Ram. 

(1902) 5 Oudh Cas 360 (365), Uda v. Diirga Din.] 
la. See Miilla’s Hindu Law, Sth Edition, Pages 222, 223. 

2. (1915) AIR 1915 P C 124 (126) : 38 Mad 406 : 42 Ind App 125 : 29 Ind Cas 

298 (P C), V enkatanarayana Pillai v. Suhhamrnal. 

3. (1915) AIR 1915 All 130 (132) : 37 All 195 : 26 Ind Cas 737, Kunioar 

Bahadur v. Bindraban. 

‘ ^ (1933) AIR 1933 All 856 (858) : 146 Ind Cas 977, ML Jagrani v. Gaya. 

(Widow gifting away property to her daughter, the next reversioner, 
and to a stranger — Stranger in this case held to be transferee from 
daughter — Reversioner next in succession to daughter brought a 
declaratory suit — Held Article 120 applied and that the suit was 
barred.) 

(1904) 32 Cal 473 (478), Chooramahi Dasi v. Baidya Nath, 


Article 12& 
Note 8 
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In the undermentioned case^ where a widow alienated along 
with the mother of her husband, a certain property, and the 
reversioner sued to declare it void, it was held that Article 125 
applied to the case even though the mother who joined with the 
widow in the alienation was the person who would have succeeded 
if the widow had died at the time of the institution of the suit. 

9. Who may bring a declaratory suit. — The x\iticle will 
apply to any person who is a Hindu or Muhammadan who will be 
entitled to possess the property on the death of the female alienor. 
It is not necessary that such person should be one entitled to 
succeed to the absolute estate.^ 

See also Note 8 supra, 

10. Suit by an adopted son. — An alienation before the 
adoption made by a widow without legal necessity or consent of 
the reversioner may be impeached by a son adopted by the widow 
to her husband after such alienation. In the undermentioned 

(1914) AIR 1914 Lah 403 (410) : 1914 Pun Rg No. 70 : 25 Iiid Oas 463, 
Dev Raj v. Shiv Ram, 

(1916) AIR 1916 Eah 144 (145) : 33 Ind Cas 161 : 1916 Pun Re No. 15, Mt. 
Thakari v. Mt. Oaneshi. 

(1920) AIR 1920 Lah 424 (424, 425) : 1 Lah 69 : 55 Ind Cas 924, Soman 
Singh v. Uttam Ghand, 

(1925) AIR 1925 Lah 654 (656) : 6 Lah 405 : 90 Ind Gas 1022, Chiragh Din 
V. Abdullah, 

(1928) AIR 1928 Lah 242 (243) : 103 Ind Cas 184, Mt. Bal Kaur v. Mt, 
Har Kaur. (The daughters* sons are under Hindu law nob entitled 
to succeed in the lifetime of their mothers and therefore are not 
the immediate reversioners of the alienor. Consequently a suit for 
declaration by them is not governed by Article 125.) 

(1928) AIR 1928 Lah 932 (933) : 111 Ind Cas 203 : 10 Lah 237, Kanshi 
Ram V. Mt. Chet Kaur, 

(1900) 10 Mad L Jour 229 (230), Kalavathal v. Thiritppathi Pallavarayan. 

(1905) 15 Mad L Jour 129 (Jour). (Critical Note on 28 Mad 57, Govinda 
Pillai V. Thayammal,) 

(1908) 18 Mad L dour 275 (276) ; 3 Mad L Tim 319, Krishna Iyer v, 
Lakshmiammal. 

(1913) 18 Ind Cas 710 (711) (Mad), Ramanna v. Annamma, 

(1917) AIR 1917 Mad 30 (34) : 38 Ind Cas 270, Venkata Row v. Tuljaram. 

(1914) 1914 Mad W N (Jour) 175. 

(1924) AIR 1924 Oudh 381 (332) : 27 Ondh Gas 173 : 83 Ind Gas 1055, 
Anandi Din v. Ram Sahai, 

[See (1904) 32 Gal 62 (71) : 9 Gal W N 25, Abinash Chandra v. Hari^ 
nath Shaha.] 

[But see (1919) AIR 1919 Mad 911 (922, 923) : 41 Mad 659 : 46 Ind 
Cas 202 (F B), Varamma v. Oopaladasayya. 

(1906) 29 Mad 390 (408, 409) : 1 Mad L Tim 183 : 16 Mad L Jour 307 
(F B), Ghiruvolu Punnamma v. Ghiriwolu Perrazu.'] 

4. (1937) AIR 1937 Lah 760 (761), Mt. Widyawati v. Nayvd Lai. 

Note 9 

1. (1906) 1906 Pun Re No. 72 : 1907 Pun L R No. 108 : 1906 Pun W R No. 125, 
Lahori v. Radho, 

[See also (1894) 1894 Pun Re No. 90, Mt, Nur Khanani v. Mt, Bani 
Begam. 

(1889) 1889 Pun Re No. 205, Garni v. Mt. Khio,'\ 
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11. Legal disability of a reversioner. — See Notes under 
Sections 6 and 7, ante, 

12. “Land.** — The word “land” is not defined either in the 
General Clauses Act, 1897, or in the Limitation Act, 1908; it 
should, therefore, be taken in its ordinary sense; and so taken, it 
does not include incorporeal rights such as the equity of redemption 
in immovable property^ 

The word “land” includes a house and its site, but it is doubtful 
whether house alone, apart from its site, is included in the word 
“land”.^ It was held in the undermentioned case'^ that the house 
alone was not land ; but no reasons were given in support of this 
opinion. However, where there is a sale of a house, the presumi)tion 
is that the house is sold with its site.'^ 

13. Alienation, meaning of. — By alienation of land is meant 
a transfer of land whereby a distinct title is conferred on the 

Note 10 

1. (1910) 6 Ind Gas 4.43 (443) (Mad), Venlcata SiMarayadu v. Bayyanna 

Ratnamma. (26 Mad 143, Followed.) 

2. (1918) AIR 1918 Mad 469 (474) ; 41 Mad 75 : 42 Ind Cas 245 (F .B). (26 

Mad 143, Overruled.) 

3. (1909) 1 lad Cas 647 (648, 650) : 33 Bom 88, Ramahrishna v. Thriyura Bai. 

Note 12 

1. (1912) 17 Ind Cas 864 (865) ; 1912 Pun Re No. 108, Mt. Ralli v. Sundar 

Singh. 

[But see (1921) AIR 1921 Lah 137 (137) : 63 Ind Cas 787 : 7 Lah 
273, Phullo V. Mt. Dakhan. (Custom — Alienatiou by widow of 
mortgagee rights — Reversioner can impugn.)] 

2. (1910) 5 Ind Cas 842 (842) (Lah), Ralya Ram v, Sher Singh. 

(1904) 1904 Pun L R No. 122, page 431 (433) : 1904 Pun Re No. 32, Sant 
Ram V. Gang a Ram. 

3. (1914) AIR 1914 Lah 408 (410) : 1914 Pun Ro No. 70 : 25 Ind Cas 463, Dev 

Raj V. Shiv Rayn. 

[But see (1920) AIR 1920 Lah 424 (425) : 1 Lah 69 : 55 Ind Cas 
924, Soman Singh v. Uttam Chand. (AIR 1914 Lah 408, 
Doubted.)] 

4. (1922) AIR 1922 Lah 98 (100) : 2 Lah 5 : 58 Ind Cas 333, Mt. Amir Begtm 

V. Mt. Hussain Bihi. 


decision^ of the Madras High Court it was held that the language 
of this Article was wide enough to cover the case of an adopted son 
suing for a declaration in respect of an alienation by the widow 
made before the adoption. In V aidyanatha v. Savithri^^ a Full 
Bench of the High Court of Madras has, however, held that an 
adopted son could sue for possession of the alienated property even 
when the widow is alive. If he could sue for possession, ho could 
not, by virtue of the proviso to Section 42 of the Specific Relief Act, 
sue for a mere declaration. There would thus bo no room for the 
applicability of the Article. A suit for possession would, of course, 
not be governed by this Article.^ 

See also Note 3 supra. 



1740 DECIiABATOKY SUIT BY PKESUMPTIVE KEVEBSIONER 

Article 428 alienee.^ In Khunni Lai v. Oobind Krishna? their Lordships of the 

Note 13 Privy Council observed : “The true test to apply to a transaction 

which is challenged by the reversioners as an alienation not binding 
on them is, whether the alienee derives title from the holder of the 
limited interest or life-tenant/’ Hence, a devolution of property 
by succession, such as by an adoption made by a Hindu widow, 
does not amount to an alienation.^ But a mortgage or hypothe- 
cation of immovable property,'^ the creation of an occupancy right, ^ 
a perpetual lease,® or a gift,^ is an alienation. However, a gift by 
a sonless Hindu widow of her deceased husband’s estate to her 
daughter who is the next reversioner merely accelerates the latter’s 
succession; such a gift is not an alienation within the meaning of 
this Article ; it, therefore, affords no cause of action to a reversioner 
to maintain a declaratory suit to impeach the gift.® Similarly, 
where a widow alienates her life interest only in the property, the 
reversioner has no cause of action as it in no way affects his rights.^ 

The alienation may be made in any manner. It need not neces- 
sarily be one made by a formal document. It is sufficient that the 

Note 13 

1. (1911) 38 Ind App 87 (102) : 10 Incl Gas 477 (480) : 33 All 350 (P C), Khunni 

Lai V. Gohind Krishna, 

2. (1911) 38 Ind App 87 (102, 103) : 10 Ind Gas 477 (480) : 33 All 356 (P G). 

3. (1886) 1886 All W N 244 (244), Mankuar v. Lachman Singh. 

(1927) AIR 1927 Nag 369 (370) : 105 Ind Gas 112, Pandurang v. Mt. Eahi, 
[See also (1892) 1892 Pan Re No. 45, Mt, Begum v,Mt, Nur Bihi,'] 

4. (1924) AIR 1924 P G 247 (249) : 46 All 831 : 51 Ind App 381 : 82 Ind Gas 

962 (PC), Kesho Prasad v. Sheo Par gash 
(1890) 1890 All W N 184 (184), Gulah Singh v. Lachho Kuar. 

(1894) 1894 All W N 134 (134), Jaggi v. Pirthi Pal, 

(1922) AIR 1922 Nag 197 (198) : 63 Ind Gas 417 : 18 Nag L R 42, Tukahai 
V. Lalasao. (A simple mortgage is an alienation within the meaning 
of Article 125; where on such a mortgage a decree for siile is also 
obtained, the decree docs not furnish a fresh cause of action.) 

(1907) 6 Cal L Jour 20 (S n) (20), Kamini Kumar v. Bissesswar Chakra^ 
varti. (A deed of conditional sale effects an alienation.) 

5. (1915) AIR 1915 Lah 159 (160) : 29 Ind Gas 789, Hira v, Mt. Ghathu. 

(Suit for declaration that creation of occupancy rights by widow is 
invalid — Article 125 applies.) 

[See (1920) AIR 1920 Lah 500 (501), Nand Singh v, Mt. Dhan 
Kaur, (Creation of occupancy rights by widow — Transfer can 
be challenged by heir on ground of custom.)] 

6. (1934) AIR 1934 Nag 103 (103) : 149 Ind Gas 687, Mt, Imrat Bai v. Mt, 

Phula. 

7. (1888) 11 All 253 (256) : 1889 All W N 22, Bhupal Bam v. Lachma Kuar. 

8. (1888) 11 All 253 (256) : 1889 All W N 22, Bhupal Bam v. Lachma Kuar. 
(1907) 4 All'L Jour 677 (680) : 1907 All W N 269, Tulsha v. Baru. 

9. (1910) 8 Ind Gas 298 (299) (Mad), Venkam 7 na v. Pattaya, (Question of fact 

in each case.) 

[See (1880) 6 Cal L R 12 (15) ; 6 Ind App 110 : 4 Bar 15 (P 0), Baj 
Bahadoor Singh V, Achumhit Lall,] 

[But see (1925) AIR 1925 Mad 941 (942) ; 86 Ind Gas 1016, Yen- 
katasuhbayya v. Suhramaniam. (Where a widow does not 
purport to convey only her life interest, the transaction amounts 
to an alienation.)] . 



DECLARATORY SUIT BY PRESUMPTIVE REVERSIONER 1741 


female does an act which results in the transfer of the estate.^^ Article 129 

Thus, the action of a Hindu widow in causing a collusive suit to be Notes 

brought against her and confessing judgment therein, whereby the 18 — 14 

plaintiff in that suit gets a decree for possession of property of which 

the widow is in possession, amounts to an alienation within the 

meaning of this Article. Similarly, where a female limited owner 

enters into a collusive arbitration whicli results in an award by 

which the estate of the last male owner is divided, it has been held 

that such an act amounted to an alienation. 

A compromise in the nature of a family arrangement entered 
into by a widow or other limited heir binds the reversioners, though 
they may not be parties thereto, provided it is a hoiia fide settle- 
ment of disputes in respect of the estate. Such a compromise is not 
an alienation. 

The withdrawal by a widow of the defence to an action on a 
mortgage executed by her husband is not an alienation.^^ 

14. “Made by the female.^’ — The alienation should be one 
7yiade by the female, A confirmation of a past alienation not made 
by her is not an alienation.^ Where a Hindu widow or other limited 

10. (1897) 19 All 524 (526) : 1897 All W N 141, Sheo Singh v. Jeoyii, ’ 

(1906) 29 All 239 (242, 243) : 3 Mad L Tim 59 : 4 All L Jour 160 : 1907 All 
W N 33, liamsariii) v. Earn Dei. 

(1919) AIR 1919 Mad 706 (707) : 47 Ind Cas 578, Banga Bow v. Banga- 
nayalci Ayyimal. 

[See (1925) AIR 1925 Mad 567 (568) : 88 Ind Cas 578, Kamalcshi 
Amrnal v. Poochavimal.'] 

[See however (1936) AIR 1936 Pat 535 (536) : 165 Ind Cas 21, 

Daniar Maliton v. Jagdip Mahton.] 

11. (1897) 19 All 524 (526) : 1897 All W N 141, Sheo Singh v. Jeoni. 

(1928) AIR 1928 Lah 932 (932) : 111 Ind Cas 203 : 10 Lah 237, Kayishi 
Bamv. Mi. Chet Kuar, (A, who had inherited the mortgagee rights 
in a house, subsequently inherited the same house as a reversioner of 
his mother’s father. Thus A became the full owner of the house. On /I’s 
death C, his wife, inherited the house as a limited owner. However, 

C allowed Certain other reversioners of S to redeem the house : Held, 
that the redemption of the house amounted to an alienation within 
the meaning of Article 125.) 

12. (1906) 29 All 239 (242, 243) : 3 Mad L Tim 59 : 1907 All W N 33 : 4 All L 

Jour 160, Bam Sarup v. Ba?7i Dei. 

13. (1911) 10 Ind Cas 477 (480) : 38 Ind App 87 : 33 All 356 (P C), Khunni Lai 

V. Gobind Krishna. (29 All 487, Overruled.) 

(1914) AIR 1914 P C 44 (45) : 24 Ind Cas 309, Hiran Bihi v. Sohan Bibi. 

(Overruling 1 Ind Cas 180.) 

(1919) AIR 1919 Mad 363 (365) : 53 Ind Cas 171, Gadiraju Soniaraju v. 

Dandu Venhiah. 

[See also (1910) 5 Ind Cas 640 (642, 643) : 33 Mad 473, Thimmaji 
Avinia Garu v. Stibbaraju.] 

[But we (1922) 67 Ind Cas 522 (523) (Lah), Jkandha v. ML Jivan. 

(A case governed by the Punjab Customary Law.)] 

14. (1919) A IR 1919 Mad 706 (708) : 47 Ind Cas 578, Banga Bow v. Banga- 

nayaki AmniaL 

Note 14 

1. (1925) A I R 1925 Mad 919 (921) : 85 Ind Cas 964, Elagan v. Nanjappan. 
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Article 12S owner gives some immovable property to a member of her family 

Mtlt68 whom she wants to support and provide for, and such member trans- 

14—18 fors the property, the presumptive reversioner no doubt gets a right 
to bring a declaratory suit on such transfer taking place, but the 
transfer being not an alienation made by the widow or the limited 
owner, such a suit will be one not governed by this Article.^ Such a 
transaction amounts to a family settlement and not an alienation. 

A sale of property in executioyi of a decree is not an alienation 
made by the widow. 

15. Alienation made by a female by way of mortgage.— 

As already seen in Note 13 ante, a mortgage or hypothecation of 
land is an alienation of land within the meaning of this Article. 
Hence, a suit by a reversioner to obtain a declaration that the aliena- 
tion by way of mortgage is not binding on the reversionary body 
after the death of the female must be brought within twelve years 
from the date of the mortgage. And as a sale of the mortgaged 
property in execution of the mortgage decree is not an alienation 
made by the female,^ such sale does not give a fresh cause of action.^ 

Where, however, the female herself, without the intervention 
of the Court, sells the mortgaged property subsequent to the mort- 
gage, such sale being an alienation of land, is liable to be impeached 
by the reversioners. The sale itself gives a separate cause of action. 
But, if the declaratory suit to imi)each such sale is brought more 
than twelve years after the date of execution of the mortgage, the 
plaintiff reversioner will be precluded from questioning the mortgage 
under the general principle that what cannot be done directly will 
not be allowed to be done indirectly.^ 

(1919) AIR 1919 Mad 363 (365) : 53 Ind Cas 171, Qadiraju Somaraju v. 
Dandu Venkiah. (25 Mad 731, Dissented from.) 

[But see (1902) 25 Mad 731 (733), MziUapzuli liatnam v, Mullapudi 
liarnayya.] 

2. (1919) A I R 1919 All 175 (180) : 41 All 492 : 50 Ind Cas 938, Balbhader 

Prasad v. Frag Datt, 

[See also (1923) A I R 1923 Lah 406 (407) : 76 Ind Cas 946 : 4 Lab 
116, Das Mai v. Bam Chand,] 

3. (1919) AIR 1919 Mad 706 (708) : 47 Ind Cas 578, Ranga Bow v. Banga- 

nayakiammal, 

(1890) 14 Bom 512 (515), Chhagaiiram v. Bai Motigavri, 

Note IS 

1. See Note 14 Foot-Note (3) above. 

2. (1894) 1894 All W N 134 (134), Jaggi v, Pirthi Pal. 

(1925) AIR 1925 Mad 567 (568) : 88 Ind Cas 578, KamaksM Ammal v. 
Poochanimal. (AIR 1924 Mad 617, set aside.) 

(1907) 6 Cal L Jour (s N) 20 (20), Kamini Kumar v. Bissesswar Chakravarti. 

(1922) AIR 1922 Nag 197 (198) ; 63 Ind Cas 417 : 18 Nag L R 42, Tukabai 
V. Lain Sao. 

3. (1911) 11 Ind Cas 392 (395) : 1911 Pun Re No. 33 (F B), Khiali Ram 

Gulab Khan. 

(1898) 1898 Pun Re No. 71, Devi Ditta v, Pariman. 

(1917) AIR 1917 Lah 15 (15) : 40 Ind Cas 63 : 1917 Pun Re No. 25, Rajin^ 
dar Singh v. Abdul Ghani, (Held that sale was not for necessity — - 
Sale set aside — But mortgage being alive reversioner could redeem 
the same.) 
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16. Alienation by the guardian of a minor*— An alienation 
of property by the mother of a de facto guardian of her minor 
daughter unsupported by legal necessity is voidable at the instance 
of a reversioner, who must seek his declaration as though it had 
been made by the daughter herself. Hence, the time for a suit to 
obtain declaration begins to run from the date of such alienation 
and not from the date when the alienation is either renewed or 
ratified by the minor after attaining majority.^ 

Where a Hindu mother alienates property as the guardia^i of 
her minor son, the alienation is not one made by a female. The 
minor son being the last male owner, what is conveyed is an absolute 
estate by the guardian of the last male owner. If, therefore, the son 
dies and the mother succeeds him as his heir, and a reversioner 
thereafter sues to impeach the alienation, the suit is not one 
governed by this Article.*^ 

17. Alienation made by a female in the Punjab. — The 

Punjab Limitation (Custom) Act (1 of 1920) i)rovides a limitation of 
six years for a suit for a declaration that an alienation is not 
binding on the plaintiff reversioner after the death of the female or 
forfeiture of her interest in the proi)erty. However, that Act applies 
to suits relating to alienations of ancestral immovable property 
by persons who follow the Punjab custom. If the property is non- 
ancestral qua the xfiaintiff, then the suit \vould be governed by 
Article 125 of the Limitation Act;^ for, an estate of a widow in 
the Punjab is subject to the same restrictions as that of a widow 
under Hindu law ; and where there is no custom applicable to the 
case, the reversioner can fall back on his personal law.^ 

18. Limitation runs from the date of the alienation. — A 

suit by a reversioner during the lifetime of a limited female owner 
to declare an alienation made by her, void after the death of 
such female, was required to bo brought within six years under the 

(1922) AIR 1922 Lah 275 (277) : 3 Lah 99 : 63 Ind Cas 760, Ber Singh v. 
Hazara Singh. 

(1926) AIR 1926 Lah 657 (658) : 97 lud Cas 280, Bhagat Singh v. Karam 
Singh. 

(1932) AIR 1932 Mad 97 (98) : 136 Ind Cas 43, Thiruvengadam Pillai v. 
Onanasarnbandam Pillai. 

[See (1927) AIR 1927 Oudh 217 (218) : 101 Ind Cas 52, Badri Prasad 
V. Bachcha,] 

Note 16 

1. (1931) AIR 1931 Mad 274 (275) : 131 Ind Cas 609, Adeyya v. Govindu. 

2. (1894) 18 Mad 193 (200) : 4 Mad L Jour 275, Sundramvial v. Rangasami 

Mudaliar. 

Note 17 

1. (1933) AIR 1933 Lah 945 (945) : 146 Ind Cas 350, Sant Singh v. Hardit 
Singh. 

■2. (1922) AIR 1922 Lah 217 .(219) : 5 Lah 450 ; 74 Ind Gas 644, Govinda v. 
Nandu, 


Article m 
Notes 
16—18 
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JLptlole 125 Limitation Act of 1859 from the date of the alienation.^ Under the 
NotM present Act, the limitation for such a suit is tzvelve years from the 

18—19 date oi the alienation^ and 7iot, like the provisions in Articles 91, 92 

or 164, from the date when the plaintiff acquires knowledge of the 
material faots.^ Hence, a declaratory suit to impeach an alienation 
made by the female brought more than twelve years after the date 
of the alienation will be barred.^ However, if the person entitled to 
institute a declaratory suit has, by means of fraud, been kept from 
the knowledge of such right by the widow or the alienee, then, as 
against the widow or the alienee claiming through her, such person 
is entitled to the benefit of Section 18, ante.^ 

19. Relief in declaratory suit dependent upon another relief 
which is time-barred. — An act alleged to have been done by A 
which if i)roved to be valid in law would affect the interests of B in 
certain property, need not be impeached by B when such an act is 
void or illegal from its very inception. B can totally ignore such an 
act. Thus, where A, a Hindu widow governed by the Benares School 
of Hindu law, adopted a son without the express permission of her 
husband and then jointly with him executed a mortgage of the pro- 
perty inherited by her as a limited owner, upon which B, the next 
reversioner, brought a declaratory suit impeaching the alienation by 
the widow, it was held that as the adoption by A was invalid it was 
not necessary for B to set aside the same before bringing the present 
suit and that therefore the suit was not barred by Article 118.^ 

Plaintiff, as the next reversioner to a Hindu widow, sued for a 
declaration that an alienation made by her was not valid beyond 
her lifetime. This suit was filed within the period of limitation 
prescribed by this Article. In a previous suit by the wddow against 
the plaintiff for partition, she had produced a will under which she 
claimed as heiress of her husband. The plaintiff challenged it as a 
forgery but a partition was ordered ivitliout any adjudication on the 
gemdncness of the loill. The plaintiff in his j)resont suit also claimed 
a formal declaration of the forgery of the will. This portion of the 
claim was admittedly barred under Article 93. It was held that 

Note 18 

1. (1873) 10 Bom H C R 351 (353), Bhikaji Apaji v. Jagaimath Vithal. 

2. (1923) AIR 1923 Lah 53 (54) : 70Ind Gas SSS.Chhajju Mai v, Kundan LaL 

(And not from the execution of a will according to the directions in 
which the alienatiou was made.) 

3. (1912) 16 Irid Gas 547 (548) (Gal), Lokenath Ruth v. Chintamoni Tripathi. 

4. (1936) 165 Ind Gas 448 (449) : 44 Mad L W 208 (210), Eajagopala Konar v. 

Ramanuja. 

(1896) 1896 Pun Re No. 26, Mt. Thakur Devi v. Partab Singh. 

5. (1915) AIR 1915 All 130 (130, 131) : 37 All 195 : 26 Ind Gas 737, Kunwar 

Bahadur v. Bindraban. 

(1912) 16 Ind Gas 547 (648) (Gal), Lokenath Ruth v. Chintamoni Tripathi. 

(1922) AIR 1922 Nag 197 (198) : 63 Ind Gas 417 : l8 Nag L H 42, Tukahai 
V. Lala Sao, 

Note 19 

1. (1898) 1 Oudh Gas 30 (33, 36), Bhagwana v. Barjor Singh Das. 
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there was no obligation on the plaintiff to set aside the will and that 
the relief claimed in respect of the will was unnecessary and did not 
affect the plaintiff’s rights to the relief claimed.^ 


1 26 .* By a Hindu j Twelve years, 
governed by the law of' 
the Mitakshara to set' 
aside his father’s aliena- 
tion of ancestral pro- ^ 

perty. 

Synopsis 

i. Legislative changes. 


When the 
alienee takes 
possession 
of the pro- 
perty. 


2. Essentials for the applicability of the Article. 

3. “By a Hindu governed by the law of the Mitakshara.’’ 

4. “To sot aside.’’ 


5. “His father’s alienation.” 


6. Alienation. 


7. Ancestral property. 

8. “Takes possession.” 

9. Starting point. 

10. Effect of failure to sue within twelve years. 


Other Topics 


Oourfc sale i.^ not alienation ... 

Person governed by customary law — Article not applicable : 
Possession need not noees.sarily be physical 
Son en ventre sa mere 
Suit by after-born son 

Suit by daughter to set aside alienation by father ... 

Suit for redemption 


Sec Note 6, Pt. 4 
See Note B, Pts. 1, 2 
See Note 8, Pt. 2 
See Note 5, Pts. 7, 8 
See Note 5, Pts. 5, G 
See Note 5, Pt. 4 
See Note 4, Pts. 4, 5 


1. Legislative changes. 

1. There was no specific provision corresponding to this Article in 
the Act of .1859. It was held that a limitation period of twelve 
years would apply to cases such as those contemplated liy this 


Act of 1877, Article 126 

Same as above. 

Act of 1871, Articles 125 and 126 

125 . — By a Hindu governed by the law of j Twelve years. | The date of the 
the Mitakshara to set aside his father’s alien- 1 alienation, 

ation of ancestral property. | 


126 . — Like suit by a Hiudu govoriiod by Ditto. j When the father 
the law of the DayaV^haga. I dies. 

Act of 1853 

No corresponding provision. 

■ 2. (1918) A I B 19& Mad 1198 (1199) : 37 Ind Cas 642, Venkamma y. 
Narasiniham, 


Article 125 
Note 19 

Article 126 


Lim. 110 
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Article 126 
Notes 
1—3 


Article and that time would commence to run when the alienee 
took possession of the property,^ Notwithstanding this, however, 
the corresponding Article of the Act of 1871 fixed the starting 
point as “the date of the alienation.” 

2. The Act of 1877 set the matter riglit by substituting the words 
“when the alienee takes possession of the i)roperty” for the 
words “the date of the alienation” in the third column of the 
Article. 

3. There was another Article (namely Article 126) in the Act of 
1871 providing for a like suit by a Hindu governed by the law 
of the Dayabhaga. That x>^*ovision was omitted in the Act of 
1877 apparently on the ground that under the Dayabhaga law 
a son does not acquire any right by birth in the ancestral 
property and cannot question the alienation of such x>i’operty 
by the father, who is entitled under that law to disx)Ose it of as 
if it were his self- acquired property. 

2. Essentials for the applicability of the Article. — In 

order that this Article may apply — 

1. the suit must be by a Hindu governed by the law of the 
Mitakshara (see Note 3); 

2. it must be to set aside an alienation (see Note 4); 

3. the alienation must have been made by his father (see. 
Notes 5 and 6); 

4. the alienation must have been in respect of ancestral 
jrroperty (see Note 7); and 

5. the alienee must have taken possession of the property 
alienated (see Note 8), 

3. “By a Hindu governed by the law of the Mitakshara.’'—* 

It is only wliere the suit is by a “Hindu” governed by the law of 
the Mitakshara that this Article will apply. A suit by a person 
governed by the customary laiv in the Punjab is not within this 
Article.^ Nor does the Article apply to a suit by a Jain governed by 
tribal custom.^ 


Article 126 — Note 1 

1. (1867) 8 Suth W R 15 (20, 21) : Beug L R Sup 731 (F B), Baja Bam Tetvari 
V. Luchman Prasad. (The decisions to the contrary in 7 Suth W B, 
502 (507), 1804 Suth W R 90 (98) and 1804 Suth W R 215 (216) were 
rendered no longer good law by the decision in 8 Suth W R 16 (F B).) 
(1869) 12 Suth W R 440 (447) : 4 Beng L R A C 15, Nathu Lai Choudhury 
V. Chadi Sahi. 

(1875) 23 Suth W R 419 (420), Mt. Poonheet Kooer v. KishenKishore Singh. 

Note 3 

1. Such suits will be governed by the Punjab Limitation Act, 1 of 1920. 

[S«« also (1917) AIR 1917 Lah 205 (206) ; 40 Ind Cas 446, Jagat 
Ham V. Dharam Singh. 

(1922) AIR 1922 Lah 57 (58) : 77 Ind Cas 274, Kundan v. Mam Baj. 
(1923) AIR 1923 Lah 41 (42) : 79 Ind Cas 211, Prem, Das v. Sarba- 
land.] 

2. (1928) AIR 1928 Oudh 848 (351): 110 Ind Cas 180, Milap Chand y- 

Mt. Mokini Bibi. 
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4. “To set aside.” — The words “set aside” imply a prayer for 
immediate relief and not a mere declaration.^ In Murajalli Ilmiia 
Gounden v. Bamasamy Ghetty^ it was held that the Article 
“denotes also a suit in which possession is claimed and does not 
only contemplate a mere declaratory suit.” A suit by a son against 
the alienee from his father for possession of the property alienated 
is really a suit to set aside such alienation. A contrary view seems 
to have been taken in the undermentioned case'^ though no definite 
decision was given on that point. It is submitted that the opinion 
so expressed is not correct. 

A suit for redemption of a usufructuary mortgage made by the 
father is not a suit to set aside any alienation, the object of the suit 
being to claim relief in conformity with and not in spite of the 
alienation.'^ The fact that the plaintiff in such suit challenges some 
of the terms of the mortgage such as the length of the period fixed 
for redemption or the rate of interest charged, cannot render the 
suit one to set aside the alienation.’^ 

5. “His father’s alienation.” — In order that this Article may 
apply, the plaintiff must be the so7i of the person who alienated the 
property and which alienation is the subject-matter of the suit. 
A suit by a son's son or other member of the family for possession 
from the alienee is not governed by this Article but may be 
governed by Article 127 or Article 144.^ A suit by an adopted son 
to set aside his adoptive father’s alienation will stand in the same 
position as a suit by a son, and will be governed by this Article.^ 
It has been held in the undermentioned case’^ that a suit by a 
transferee from the son for possession of the property alienated, 
is also governed by this Article. In the case cited below^ it has also 
been hold that a suit by a daughter to set aside an alienation by her 

Note 4 

1. (1914) AIR 1914 Lah 408 (410) : 1914 Pun Re No. 70 : 25 Iiid Gas 4C3, Dev 

Raj V. Shiv Ram, 

(1923) A I B 1923 Lah 268 (270) : 3 Lah 426 : 77 Ind Gas 174, Golcha Ravi 
V. Sham Lai. 

2. (1918) AIR 1918 Mad 19 (21) ; 45 Ind'Cas 867 : 41 Mad 660. 

3. (1914) A I B 1914 Lah 370 (371) ; 1916 Pun Re No. 14 : 25 Ind Gas 85, 

Bahadur Chand v. Naina Mai. 

4. (1925) AIR 1925 Oudh 678 (680) ; 90 Ind Gas 184, Ml. Kaniz Fizza Bibi v. 

Datadin. 

5. (1926) AIR 1925 Oudh 678 (680) ; 90 Ind Gas 184, Mi. Kaniz Fizza Bibi v. 

Datadin. 

(1932) AIR 1932 Oudh 66 (68) : 135 Ind Gas 379 : 7 Luck 505, Suraj 
Bakhsh Singh v. Kedar Nath. (Rate of interest.) 

Note S 

1. (1904) 6 Bom L R 925 (944), Wazantrao v. Anandrao. 

2. (1928) AIR 1928 Oudh 348 (351) : 110 Ind Gas 180, Milaf Chand v. 

Mt. Mohni Bibi. 

3. (1918) AIR 1918 Mad 19 (20) : 45 Ind Caa 867 : 41 Mad 650, Murajalli 

Munia Ooundan v. Ramatamy Chetty. 

4. (1891) 1891 All W N 109 (109), Chandra Pali Kuari v. Bhairon Singh. 


Article 126 
Notes 
4—3 
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Article 426 father is governed by this Article. It is submitted that this view 

Note 8 is not correct. A daughter, unlike a son, does not get any interest 

by birth in the ancestral property, and cannot challenge alienations 
made by the father in respect of such property. 

An after-born son can, under certain circumstances, sue to set 
aside his father’s alienation of ancestral property.® But he does not 
get any fresh cause of action on his birth. His cause of action is the 
same as that of the son in existence at the date of the alienation. 
Time, therefore, will run from the date of the alienee’s taking posses- 
sion and not from the birth of the after-born son.^ A son en ventre 
sa mere (in the mother’s womb) at the time of the alienation is to 
be regarded as a son born at that time.^ He can also be regarded as 
a minor for the purposes of Section 6 of the Act and can claim its 
benefit.® 

The mere fact that another person joined with the father in the 
alienation will not render the Article inapplicable.^ Nor wdll the 
fact that the father has purported to alienate ancestral property as 
guardian of the minor son take the case out of the Article. But 

5. See Mulla's Hindu Law, Edition 8, Pages 317 to 319. 

6. (1925) AIR 1925 P C 83 (34) : 52 Ind App 69 : 47 All 165 : 27 Oudh Cas 343: 

86 lud Cas 249 (P C), Banodip Singh v. Parameshwar Pershad, 

(1927) AIR 1927 All 54 (54) : 97 Ind Oas 591, Deonandayi Singh v. Musa fir 
Singh, 

(1921) A I R 1021 Oudh 196 (199); 24 Oudh Oas 330: 64 Ind Cas 757, 
Cholchey Singh v. Hardeo Singh. 

(1924) AIR 1924 Oudh 205 (207) : 79 Ind Cas 666, Oudh Behari Lai v. Dal 
Singh. 

(1924) AIR 1924 All 677 (678) : 79 Ind Cas 1010, Sankat Narayan v. Ram 
Pharos. 

(1921) AIR 1921 Oudh 127 (128) : G1 Ind Cas 801, Oudh Behari Singh v. 
Suraj Bali. 

(1921) AIR 1921 Oudh 229 (229) : 65 Ind Gas 404, Sheovihar Khan v. Rati- 
pal Singh. 

(1923) AIR 1923 Oudh* 52 (54) : 66 Ind Cas 938, Ranodip Singh v. Rame- 
shar Prasad, 

(1887) 2 G P L R 141 (143), Sardar Singh v. Ajit Singh. 

(1924) A I R 1924 All 798 (799) : 46 All 882 : 83 Ind Cas 1052, Sita Bam 
Singh v. Cheddi Singh. 

(1924) AIR 1924 All 912 (914) : 79 Ind Gas 1019, Dhanraj Rai v. Ram 
Naresh Rai. 

(1925) AIR 1925 All 54 (55) : 82 Ind Oas 307, Sikandar Singh v. Bachchu 
Panda, 

(1925) AIR 1925 All 247 (247) : 86 Ind Gas 704, Ram Kishen v. Baldeo 
Koeri. 

(1925) AIR 1925 All 563 (564) : 87 Ind Cas 662, Thakur Prasad v. Gulab 
K unwar. 

7. (1929) AIR 1929 Lah 254 (255) : 116 lud Cas 545 : 10 Lah 713, Muhammad 

Khan v. Ahmad Khan, 

8. (1935) A I R 1935 Mad 839 (841, 842) : 58 Mad 880 : 159 Ind Cas 1 (P B), 

Renganatha Reddi v. Ramasamy Mudali, (The contrary decision in 
AIR 1931 Mad 456 must be considered no longer law.) 

9. (1927) AIR 1927 All 54 (55) : 97 Ind Cas 591, Deonandan Singh v. Musa fir 

Singh, 

10. (1918) AIR 1918 Mad 178 (179) : 44 Ind Oas 605, Ganesa Ayyar v, Amirtha- 
samy Odayar, 
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an alienation by the father acting as guardian of his son, of property 
belonging exclusively to the son, is not governed by this Article. 

6. Alienation. — The third column of the Article assumes 
that the alienee has taken possession of the property. The word 
“alienation’' in the first column must consequently refer only to 
such alienations as involve the transfer of possession of the property. 
It would thus include a sale or a usufructuary mortgage,^ but not a 
simple mortgage^ or a sale"^ in which no possession is transferred to 
the alienee. Again, the alienation need not be one for a consideration^ 
It may be a gift.^^ Nor does the applicability of the Article depend 
upon the question whether the alienee has taken the property with 
or without notice of limited powers of the alienor.*^ 

A court sale in execution of a decree against the father, of 
ancestral jiroperty, cannot be said to be an “alienation" within the 
meaning of this Article. Article 12 ante would apply to suits to set 
aside such sales. 

Property bequeathed by will may amount to an “alienation" 
within this Article.^' An allotment of a share on partition to a 
perfect stranger may be regarded as an alienation which can be 
impeached by the son.^’ 

7. Ancestral property. — The expression “ancestral property" 
has been used in this Article in the ordinary sense in which it is 
used in the Plindu law, and cannot therefore be given any wider 

[See also (1925) AIR 1925 Mad 793 (793) ; BG Ind Cas 234, Veera 
samy Naidu v. Sivagurunaiha Pillai. (Cafio of alienation by 
managing member.)] 

11. (1921) AIR 1921 Mad 425 (426) : 62 Ind Cas 630, Arurnugam Pillai v. 

Panayadian Amhalam. 

(1929) AIR 1929 Mad 313 (316, 317) : 118 Ind Cas 4B1, Bnmasaviy v. 

Govindmnmal . 

Note 6 

1. (1921) AIR 1921 Oudh 196 (197) : 24 Oudh Cas 330 : 64 Ind Cas 757, 

Chokkey Singh v. Hardeo Singh, 

2. (1927) AIR 1927 All 702 (703) : 106 Ind Cas 377 : 50 All 163, Bindeshri 

Uyadhya v. Siial Upadhya. 

2a (1929) AIR 1929 All 750 (751) : 119 Ind Cas 90, A^igad Singh v. Bahadur 

Singh. (Suit would be regarded as merely declaratory.) 

(1928) AIR 1928 Bom 383 (384) : 113 Ind Cas 378, Chintainan Bahvant v. 

Bhagwan Ganpati. 

2b(1918) A IR 1918 Mad 19 (22) : 45 Ind Cas 867 : 41 Mad 650, Murajalli 

Hunia Goundan v. JRamasamy Chetty, 

3. (1918) AIR 1918 Mad 19 (22) : 45 Ind Cas 867 : 41 Mad 650, Marajalli 

Hunia Goundan v. liamasamy Chetty. 

4. (1926) AIR 1926 Mad 1190 (1192) : 98 Ind Cas 31, Narayana v. Venkata- 

swavii. 

[But see (1881) 8 Cal L R 428 (430), Munbasi Koer v. Nowruttun 
Koer.] 

5. (1928) AIR 1928 Oudh 348 (351) : 110 Ind Cas 180, M^lap Chand v. i¥^ 

Mohni Bibi. 

6. (1913) 20 Ind Cas 968 (966) : 40 Cal 966 : 40 Ind App 218 : 10 Nag L R 1, 

Bamkishore Kedarnath v. J ai Narayan Bam Bachpal. 


Article 126 
Notes 
5—7 
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Article 126 sense. ^ Thus, property gifted by a father to a son may, in a sense, be 
Notes said to be ancestral in the son’s hands inasmuch as he has received 

7 — 9 it from his ancestor. Under the Hindu law as interpreted in certain 

Provinces, however, such property is not ‘‘ancestral property” but 
self-acquired.^ In such cases, such property cannot, even for the 
I)urposes of this Article, be regarded as ancestral property.^ 

As to the meaning of the expression “ ancestral property ” 
generally in Hindu law, see Mulla's Hindu Law, 8th Edition, Sec. 223. 

It has been held in the undermentioned case^ that the word 
“ property ” includes both moveable and immovable property, and 
that a suit to set aside an alienation of moveable property falls only 
within this Article and not Article 49 aiite. 

The question whether property is “ancestral” does not depend 
upon the fact whether the alienee knew it to be so. Hence, wdiere 
the father represented to the alienee that it is not ancestral, a suit 
by the son to set aside the alienation will fall within this Article if, 
in fact, the property is ancestral.'' 

8. “Takes possession.’* — The words “takes possession” 
do not mean “takes possession by the sole and unaided virtue and 
effect of the father’s alienation.” It will include also cases where the 
alienee takes possession by redeeming a mortgage with possession.^ 

It is not necessary for “taking possession” that the alienee 
should actually step on the land : the physical possibility of the 
buyer dealing with the thing exclusively as his own is all that is 
necessary : possession is thus not necessarily physical possession.^ 

9. Starting point. — The starting point is the date when 
the alienee takes possession of the property alienated.^ The reason 
for fixing this date is stated in various ways. It has been held that 

Note 7 

1. (1934) AIR 1934 Lah 397 (398) : 150 I. C. 9G3, Gobind Ram v. Goyi Charid, 

2. (1934) AIR 1934 Lah 397 (397) : 150 I, 0. 963, Gobind Bam v. Gain Chand. 
(1929) AIR 1929 Bom 313 (316, 317) : 53 Bom 611 : 30 Cri L Jour 1090 : 

119 Ind Gas 666 : 1929 Or C 124, Krishna ji Prahhakar v. Emperor. 

3. (1934) A I R 1934 Lah 397 (398) : 150 I. C. 963, Gobind Ram v. Gopi Chand, 
(1929) A I R 1929 Bom 313 (316, 317) : 53 Bom 611 : 30 Cri L Jour 1090 : 

119 Ind Gas 666 : 1929 Gr G 124, Krishna ji Prahhakar v. Emperor, 

4. (1909) 3 Ind Gas 505 (506) (All), Kishen Lai v. Shih Narain. 

6. (1918) AIR 1918 Mad 19 (22) : 45 Ind Gas 867 ; 41 Mad 650, Murajalli 
llunia Goundan v. Bamasamy Chatty. 

Note 8 

1. (1918) AIR 1918 Mad 19 (22) : 45 Ind Gas 867 : 41 Mad 660, Murajalli 

JIunia Goundan v. Bamasamy Chatty. 

2. (1914) AIR 1914 Lah 370 (371) : 1915 Pun Re No. 14 : 25 Ind Gas 35, 

Bahadur Chand v. Naina MaL 

Note 9 

1.(1915) A IB 1915 Mad 1107 (1110) : 26 Ind Gas 873, Bamasamy Iyer 
Vanamarnalai Iyer. 
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the Legislature has fixed this overt act of taking possession as the Article 126 

starting point so as to avoid as far as possible difficult questions Notes 

of notice.^ It has also been held that the Article is based on the 9 — 10 

principle that a son’s knowledge of the alienation would ordinarily 

arise only when the alienee takes possession.^ The main reason would 

appear to be that the cause of action for a son to question his 

father’s alienation really arises when possession is taken by the 

alienee;^ for, it is really then that there is really an invasion of the 

rights of the sons in the enjoyment of the family property. 

The cause of action being, as has been seen in Note 5 ante, 
the same even in the case of an after-born son suing to set aside 

the alienation, the starting point in the case of such suits also is 

the date when the alienee takes possession.^ 

10. Effect of failure to sue within twelve years. — Where 
the only person or all the persons entitled to sue to set aside an 
alienation of the father’s property fails or fail to do so within the 
X)eriod prescribed. Ins or their right is extinguished and the j^roperty 
ceases to be the family pro]) 0 rty.^ Where a sale was executed for 
a pre-existing mortgage and twelve years after the vendee took 
possession a suit for redemption was filed, it was held that the 
right to the property itself having been extinguished, the suit for 
redemption was not maintainable.^ 


1 27 .* By a per- Twelve years, 
son excluded from 
joint family pro- 
perty to enforce a 
right to share there- 
in. 


When the exclu- 
sion becomes 
known to the 
plaintiff. 


Article 127 


Act of 1877, Article 127 


127 , — By a person excluded from 
joint-family property, to enforce a 
right to share therein. 


Twelve years. 


When the exclusion 
conics known to 
plaintiff. 


be- 

the 


(1924) AIR 1924 Oudh 205 (207) ; 79 Ind Cas GOG, Oudh Bihari Lai v. 
Dal Singh. 

■2. (1918) AIR 1918 Mad 19 (22) : 41 Mad G50 : 45 Ind Cas 867, Murajalli 
Iliinia Goundan v. Eamasamy Chetty. 

•3, (1927) AIR 1927 All 702 (703) : lOG Ind Cas 377 : 50 All 163, Bindeshri 
Upadhya v. Sital Upadhaya. 

4. (1870) 5 Beng L R App 14 (15), Aghori Eajnasarag Singh v. Cochrane. 

(1917) AIR 1917 Mad 700 (702) : 34 Ind Cas 794, Soundararajan v. Sara- 

vana Pillai. 

(1921) AIR 1921 Oudh 196 (198) : 24 Oudh Cas 330 : 64 Ind Cas 757, 
Chokkey Singh v. Hardeo Singh. 

5. See the cases cited in Foot-Note 6 of Note 5 ante. 

Note 10 

.1. (1916) AIR 1916 All 356 (357) : 33 Ind Cas 913 : 38 All 120, Lachnii Narain 
Prasad v. Kishen Kishore Chand. 

(1924) AIR 1924 All 677 (677) : 79 Ind Gas 1010, Sa?ikat Narayan v, Ba^n 
Bharos. 

■2. (1928) 112 Ind Cas 151 (152) (Oudh), Kailash Singh v. Balbhaddar Singh. 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “Person” does not include a stranger. 

5. “Joint family property.” 

5. Presumption as to joint family property. 

6. Partition of joint family property. 

7. Muhammadans — Applicability of the Article to a 

suit by. 

8. Burmese Buddhists — Applicability of the Article to 

a suit by. 

9. Conversion of a coparcener to alien faith. 

10. Debts realised after separation of the joint family. 

11. Exclusion. 

12. Exclusion — Onus of proof. 

13. “To enforce a right to share.” 

14. Suit to re<open partition. 

15. Starting point of limitation. 

16. Suit by a minor. 

17. Section 28 and this Article. 

Other Topics 

Conditions for applicability of Article ... ... Sec Note 2 

Exclusion must be total and not partial ... See Note 11, Pts. 8a to 11 

Mere non-participation in profits is not exclusion ... See Note 11, Pts. 7, 19 
Partial partition ... ... ... ... See Note 6, Pt, 12 

Suit for account of property left in management of one member after partition ... 

See Note G, Pt. 13 

Suit for mere declaration of right to joint family property: See Note 13, Pts. 3, 4 


1. Legislative changes. 

Act U of 1859 : 

The corresponding provision in the Act of 1859 was clause 13 
of Section 1 which provided for “suits to enforce the right to 
share in any property, moveable or immovable, on the ground 

Act of 1871, Article 127 

127 , — By a Hindu excluded from Twelve years. When the plaintiff claims 
joint-family property to enforce a and is refused his share, 

right to share therein. 

Act of 1859, Section 1 clause 13 

To suits to enforce the right to share in any property, moveable or immove- 
able, on the ground that it is joint-family property 

Limitation of — the period of twelve years from the death of the persons 
twelve years. Splits from whom the property alleged to be joint is said to have 

for shares in joint- descended or from the date of the last payment to 

family property, the plaintiff or any person through whom he claims, by 
the person in the povssession or management of such 
property or estate on account of such alleged share ....... 
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that it is joint family-property/' The period prescribed was 
twelve years and the starting point was — 

1. the death of the person from whom the property alleged to be 
joint was said to have descended ; or 

2. the date of the last payment to the idaintifl or any person* 

through whom he claimed, by the person in the possession or 
management of such on account of such alleged^ 

share. ^ 

The expression “payment” was interpreted liberally so as to 
include any enjoyment of, or x)articipation in, the joint property. 
Even the occasional residence of the idaintiff or of his wife or 
family with the defendant in possession Wivs held sufficient to- 
satisfy this requirement.^ Thus, it was held that possession of 
land by the jdaintilT could he taken as equivalent to payment 
in respect of his share and that the ju'oceeds of such land 
as substantial x)ayment l)y the defendant.^ 

Article 127 — Note 1 

1. (1872) 19 Suth W R 192 (193) : 12 Beng L R 219, Oossain Doss Koondoo v. 

Sir 00 Koomaree Dcbia. 

(1873) 10 Born H C R 228 (229), Shidhojirao v. NiJeojirao. 

.rls to the difficulty felt in applying Uiis clause to suits brought by a 
person governed by the Mitakshara School of Hindu Latv, see : 

(1866) 3 Mad H C R 99 (100, 101), Govindan Fillai v. Chidamhara Pillai. 
(1880) 5 Bom 48 (58) : 7 Iiid Aj)p 181 : 7 Cal L R 320 : 4 &ir 178 ; 3 Suthcr 
778 : 3 Shonio L R 217 ; 4 Ind 4ur 472 (P C), Lakshrnan Dada Naick 
V. Barnchandra Dada Naik. 

(1865) 2 Mad J I C R 347 (348), Subhaiyan v. Sankara Subhaiyar. 

(1873) 12 Beng L R 349 (354), Denonalh Sham v. Hurry Narain Shaw. 

(1883) 7 Bom 297 (300) : 7 Ind Jur 540, Ilansji Chhiha v. Valahh 
CAihiba.] 

2. (1875) 1875 Bom P J 351, Vidyashankar v. Ganpalram. (Possession or 

enjoyment by one copareoner of a portion of joint-family property is 
equivalent to “payment”.) 

(1886) 11 Bom 455 (4G0), Kane Fable v. Antaji Gangadhar . (The fact that 
plain tid’fi wife occasionally stayed with sharers in j)ossession of the 
joint family property held to constitute a payment.) 

(1886) 11 B.om A6ln (461) : 1876 Bom P J 120, Kazi Ahmed v. Morn Keshav. 
(Although the plaintiff may have mainly resided away from the 
locality of the property, yet, he may (vithor by occasional rcsidonce- 
with his brother at the expense of the latter, or Iw leaving his wife or 
family with him at the expense of the latter, or by x)aymonts, have- 
received a benefit out of the undivided estate.) 

(1869) 4 Mad H C R 354 (359), Subbaiya v. Rajesvara Sastrulu, 

(1869) 11 Suth W R 333 (339), Oobind Ckunder Bagchce v. Kripa Moyee. 
(Where a Hindu widow entitled to her husband’s share continues to 
live in the family house and messes with the family, she will, in the- 
absence of evidence to the contrary, be deemed to be receiving payment 
in money or money’s worth on account of her share.) 

(1872) 17 Suth W R 630 (531), Bhujohuree Paul v. Huro Shoonduree Debee. 
[See (1872) 17 Suth W R 451 (452), Prossono Coomar Mookerjee v. 

ShamaCMirn Mookerjee. (For proof of payment and residence. )» 
(1875) 24 Suth W R 1 (1), Moonshee Sirdar v. Molungo Sirdar, 

(1873) 19 Suth W R 189 (189), Sreemuttee Bimola v. Dangoo- 
Kansaree,] 

[But see (1881) 1881 Bom P J 150, Bai Janubhi v. Mithabhai.'] 

3. (1873) 1 Ind App 9 (22) ; 3 Sar 804 (P C), Runjeet Singh v. Kooer Gujraj,. 


Article 121^ 
Note! 
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Article 127 
Notes 
1—2 


Act 9 of 1871 : 

The corresponding Article of the Act of 1871 applied to a suit 
brought by a Hindu, excluded from the joint family property, to 
enforce a right to share therein, and the period of limitation was 
twelve years from the time when the plaintiff claimed and was 
refused his sharef The effect of this provision was that, if the 
plaintiff, who had been excluded for fifty years, then claimed his 
share and was refused, he would still have twelve years from the 
time of such refusal to bring his suit, and that if he never 
claimed or was refused, the period within which he might bring 
his suit would be indefinite. This apparent inadvertence was 
rectified in the Act of 1877.^ 

Act of 1877 : 

1. The word “person” was substituted in the corresponding 
Article of the Act of 1877 for the word “Hindu” in the first 
column. The reason why the word “Hindu” was omitted is 
that there are in some districts Muhammadan families which 
might be described as joint in the sense in which the expression 
“joint family” is used in this Article.® (See Note 5 infra.) 

"2. The words “when the exclusion becomes known to the plain- 
tiff” wore substituted in the third column for the words “when 
the plaintiff claims and is refused his share.” It was held 
in the undermentioned case^ that the period of limitation 
prescribed by this Article was shorter than that prescribed by 
the former Act. 

2, Scope of the Article. — This Article provides limitation for 
a suit brought by a person excluded from joint family property, 
whether moveable or immovable,^ to enforce a right to share therein. 
The starting point of limitation is fixed as the date when the 
exclusion becomes known to the plaintiff’. In Eamlakhi v. Durga 

(1874) 22 Suth W R 185 (185), Chiiiider Monee Debea v, Mehar Jan Bibee. 

4. (1883) 7 Bom 297 (299), Hansji Chiba v. Yalahh Chiba. 

(1886) 11 Bom 455 (461), Kane Bable v. Antaji Gangadhar. 

5. (1877) 3 Cal 228 (229, 230), Kali Kishore Roy v. Dhunnnjoy Roy. 

'6. (1890) 13 All 282 (284) : 1891 All W N 88 (P B), Ainrne Raham v.Zia Ahmad. 

(1914) AIR 1914 Bom 59 (87) : 38 Bom 449 : 22 Ind Gas 195, Jan Mahomed 
V. Dattu J afar. 

(1891) 15 Mad 57 (60) : 1 Mad L Jour 757w, Batcha v. Mohidin. 

.7. (1881) 7 Cal 461 (464, 466) ; 9 Cal L R 243, Narain Khootia v. Lohenath 
Khootia. 

Note 2 

,1. (1909) 3 Ind Cas 505 (506) (All), Kishen Lai v. Shib Narain. 

(1909) 3 Ind Cas 9(11) (Cal), Ajodhya Pershad v. Mahadeo Pershad. (Profits 
derived from the investment of joint family capital in business, or from 
immovable properties belonging to the joint family is just as much 
joint-family property as the capital or landed property from which 
such profits are derived.) 

J1937) AIR 1937 Bom 202 (207) : 169 Ind Cas 81, Dattatraya Ligamhar v. 
Prahhahar Ramkrishna. (Claim for joint possession of family idol or 
enjoyment by turns or rotation of the income according to share.) 
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Article 127 
Notes 
2^3 


The applicability of the Article to a suit depends upon the 
following four essential factors, namely : 

1. there must be a joint family (see Note 4), 

2. there must be a joint family property (see Note 4), 

3. plaintiff must be a member of the joint family (see 

Note 3), and 

4. plaintiff must have been excluded from the joint family 

property'^ (see Note 11). 

3. “ Person ” does not include a stranger. — The Article 
deals with suits betw^een some member or members of a joint family 
and some other member or members of the same family. The words 
“person” and “plaintiff” in the Article mean a person claiming a 
right to share in the joint family property on the ground that ho is 
member of the family to which the property belongs. Consequently 
the Article is not applicable to a suit betw^eon one member of such 
family and an alienee w^ho is in possession of the property by virtue 
of a transfer made by another member of the joint family.^ Nor does 
it api)ly to a suit brought by a stranger to the family against any 


Char an Garth, C. J., observed with reference to this provision as 
follows : 

“I conceive that in Article 127 the Legislature intended to 
make an exception from the general rule of limitation in favour 
of Hindus and others, to whom the law of joint-family property 
more specially apxdies in this country. Those persons often 
leave their houses for long period of time to seek employment 
in some distant place, and their relatives may take steps to 
exclude them from their family property without their knowing 
it. It has, therefore, been considered right to allow them to 
bring a suit under such circumstances to enforce their right 
within twelve years from the time when they first know of 
their exclusion.” 


2. (1885) 11 Cal 680 (682). 

8. (1890) 13 All 282 (285, 286) : 1891 All W N 88 (F 13), Amrnc llaham v. Zia 
Ahmad. 

(1912) 15 Ind Gas 394 (396) : 15 Oudh Ca.s 111, Bishcshar Tewari v. BisheaJiar 
Dayal. 

(1880) 5 Gal 938 (940), Saroda Soondury Dossee v. Doyamoyee Dossee. 

(1896) 24 Cal 309 (315), Banoo Tewary v. Doona Tewary. 

(1927) AIR 1927 All 454 (457) : 49 All 763 : 102 Ind Gass 66, Harkcsh Singh 
V. Hardevi. 

(1924) AIR 1924 All 812 (813) ; 75 Ind Gas 953, Bhagwan Das v. Sukhdeo 
Koeri. 

(1903) 5 Bom L R 356 (355), Ahdul v. Mahomed. 

(1936) AIR 1936 Nag 80 (85) : 162 Ind Gas 577 : 31 Nag L R (Supp) 191, 
Batansingh v. Jairamsingh. 

[See (1866) 1866 Pun Re No. 46, Alter Singh v. Kan Singh. 

(1899) 7 Cal W N 155 (157), Poyran Bibi v. Lakhu Khan.] 

Note 3 

l- (1871) 16 Suth W E 24 (26) : 6 Beng L E 530 : 14 Moo Ind App 1 : 2 Suther 
397 : 2 Sar 636 (P 0), Badhanath Das v. Oisborne <£ Co. 

(1885) 11 Cal 680 (682), Bam Lakhi v. Durga Charan. 
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member of the joint family.^ 

4. “Joint family property.’' — In cases which arose under 
clause 13 of Section 1 of the Act of 1859, it was held by the 
Calcutta High Court that the words “joint family property” were 
not limited to property belonging to joint Hindu families, but 
included even prox)erty belonging to Muhammadan families.^ This 
view was adopted in the early decisions of the Bombay and 
Allahabad High Courts also.^ In tlie case of Amme Bahani v. Zia 


(1887) 14 Cal 544 {5X5)^ Horendra Chundra Gupta Hoy v. A^moardi MunduL 
(1891) 18 Gal 042 {(>45), Kartick Ckmider Ghidtuck v. Saroda Sunduri Dehi. 
(1898) 23 Bom 137 (140) (F B), Bhavrao v. Rakhmin. 

(1912) 17 Ind Cas 657 (058) : 37 Bom 84, Malkappa v. Mudkappa, 

(1932) AIK 1932 Bom 255 (255) : 137 Ind Cas 367, Fakirappa Babappa v. 
Rudrappa Rachappa. 

(1889) 12 Mad 292 (293), Muthusami v. Ramakrishna. 

(1911) 9 Ind Cas 495 (495) (Mad), Veiikayya v. Ramakrishnamnia . 

(1922) AIR 1922 Mad 309 (370, 371)*: 70 Ind Cas 317, Linga Mwiisami 
Reddi V. Govindaswami Naicken, 

(1911) 9 Ind Cas 540 (541) (Lah), Mt. Sohandan v. Aurangklian. 

(1902) 1902 Pun L R No. 1 (3), Chint Ram v. Bakhiwar Rikh. 

(1912) 15 Ind Cas 394 (390) : 15 Oudh Cas 111, Bisheshar Teioari v. Bishe- 
sha?' Dayal. (2 Oudh Cas 348 was not followed.) 

[See (1891) 16 Bom 186 (189) : 1891 Bom P J 79, Abdul Rahitn v. 
Kir par am Daji.] 

[But see (1881) 8 Cal 653 (655) : 6 Ind Jur 637, Issuridutt Singh v. 
Ibrahun. 

(1899) 2 Oudh Cas 348 (350, 351), Lai Gauri Kant v. Shankar Bakhsh 
Singh. (Not followed in 15 Ind Cas 394 (Oudh).)] 

2. (1910) 5 Ind Cas 491 (492) : 34 Mad 402, Hari Kristna v. Venkata LaksJwii. 
(1896) 18 Cal 642 (646), Kartick CJmnder Ghuttuck v. Saroda Sunduri Dehi. 
(Married daughter is not a member of the family — Suit by her is not 
governed by this Article.) 

(1899) 7 Cal W N 155 (157), Foyran Bibi v. Lakhu Khan. (Do.) 

(1917) AIR 1917 Pat 393 (394) : 41 Ind Cas 39, Jagu Mandal v. Madhab 
Mandat. (Suit for partition by a married niece against her uncle.) 

[See also (1893-1900) 1893-1900 Low Bur Rul 415 (415), Maung Aung 
Ge v.Ma Hla Win. (A member of the Burrnan Buddhi.st family 
who marries certainly ceases to b('. a member of a joint family.) 

(1882) 11 Cal L R 312 (314), Mothura Nath Dull v. Borkant Nath 
Diitt. (The suit was brought by the assignees of the interest of 
the daughter’s son — Held, to such a suit Article 140 or Art. 141 
applied.)] 

Note 4 

1. (1866) 5 Suth W R 238 (239), Mt. Khyroonissa v. Salehoonissa Khatoon. 
(1869) 11 Suth W R 45 (45), Achina Bibee v. Ajeejoonissa Bibee. 

(1874) 22 Suth W R 185 (185), Chunder Monee Debia v. Meharjan Bibee. 
(1875) 24 Suth W R 1 (1), Moonshee Sirdar v. Molungo Sirdar. 

2. (1885) 1885 Bom P J 152 (155), Sayad Gulam v. Bibi Anvarnisa. (Property 

left by a Mahomedan becomes divisible on his death among those 
members of his family who are entitled to shares according to the 
Mahomedan law or are residuaries. Till it is divided it is “joint family 
property” within the meaning of Article 127.) 

(1891) 16 Bom 186 (189) : 1891 Bom P J 79, Abdul Rahim v. Kriparam 
Daji. 

(1896) 1896 Bom P J 365, Mir Meher Alii v. Mir Haidar. 

(1898) 1898 Bom P J 393, Sai/adaZIi v, .47mn5i. 

(1909) 4 Ind Cas 242 (243) : 33 Bom 719, Fatma Boo v. Ghisan Boo. 
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Ahmady^ a Full Bench of the Allahabad High Court held that 
the words “joint-family property” meant the proi)erty of a joint 
family y that the sense in which the term “joint family” was to be 
understood was the technical sense known to the Hindu law, 
and therefore the Article did not apply to a suit by members of a 
Muhammadan family for recovery of shares in immovable property 
of a deceased Muhammadan ancestor in the possession of the 
defendant,^ Sir John Edge, C. J., observed as follows : 

“ Now those words may possibly be construed in two 
diflferent ways. They might be construed as ‘the joint property 
of the family’ or as ‘the xuoperty of the joint family.’ I 
think in this country wo would be misconstruing those words 
‘joint family pro}3orty’ to hold that they apply to a case 

w^here 2 )ro];.) 0 rty was joint but the family was not 

In my humble judgment, ‘joint family property’ means in 
Article 127 the property of a joint family and that would be 
strictly speaking ‘joint family property’.” 

The view of the Allahabad High Court expressed in the above 
Full Bench decision has now been adopted by all the High Courts’ 

(1889) 14 Bom 70 (71), Bardsha v. Maminsha. (Joint family property 
includes property loft by a deceased IMahomcdan and divisible amon^^ 
his heirs until it is divided, and the said Article will apply to such 
property where there has been no division of it.) 

(1887) 9 All 213 (218, 217) : 1887 All W N 22 : 11 Ind Jur 192, Saliih-un- 
Nissa Bibi v. Ha fiza Bihi. 

(1887) 10 All 109 (114) : 1888 All W N 8, AJwiad AH v. Husain Ali. (Case 
between Mahomedaii parties. It was assumed that Article 127 applied 
to the case.) 

(1888) 10 All 343 (346) : 1888 All W N 38, Hashmat Begani v. Mazkar 
Husain. 

(1885) 1885 Bom P J 170 (171), Sayad Gulain v. Bihi Anvarnisa. 

3. (1890) 13 All 282 (283) : 1891 All W N 88 (F B). 

4. See (1903) 30 All 324 (327) : 1908 All W N 126 : 5 All L Jour 352 ; 4 Mad L 

Tim 38 (F B), Sultan Begam v. Dchi Prasad. (It should i)G noted 
that the words used in* the Article are ‘joint-family’ and not 
‘undivided family’, a term very well known to the Legislature. Sta* 

S. 44 of the T. P, Act and S. 4 of the Partition Act.) 

5. (1917) A I B 1917 Bom 254 (257, 258) : 41 Bom 588 : 41 Ind Gas 761 (F B), 

I sap Ahmad v. Ahhram ji Ahmad ji, 

(1914) A I B 1914 Bom 17 (19) : 28 Ind Gas 565, Mayigaldas v. Ahdtd Razak. 
(The notions of joint family property in the Hindu law sense are un- 
known to Muhammadan law. This is so in the case of Cutchi Memons 
too.) 

(1914) AIR 1914 Bom 59 (101) : 38 Bom 449 : 22 Ind Gas 195, Jan 
Mahomed v. Baitu Jafar. 

(1903) 5 Bom L B 355 (364), Abdul v. Mahomed. 

'(1895) 22 Cal 964 (959, 960), Mahomed Akram Saha v. A7iarbi Choirdhrani. 
(1918) AIR 1918 Cal 471 (472) : 38 Ind Cas 25, Shamiruddi Mandal v. 
Abdur Bari Mandal. 

(1899) 7 Cal W N 165 (157), Poyran Bihi v. Lakhu Khan. 

(1923) A I R 1923 Lah 619 (520) : 73 Ind Cas 426 : 4 Lah 402, Mt. Sainab v. 
Qhulam Rasul. 

US88) 1888 Pun Be No. 89, Nasiruddin Shah v, Mt. La.l Bihi. 

'(1902) 1902 Pun L R No. 86 : 1902 Pun Rc No. 30, Din Muhammad v. 
Mehr Bakhsh. 


Article 127 
Note4 
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ArtiolQ 127 including the High Courts of Calcutta and Bombay. Where, 

NoteA however, a particular Muhammadan family has, by custom, adopted 

the Hindu law of the joint family, this Article might be aiyplied to 
a suit brought by a person excluded from the family property to 
enforce his right to share therein/^ 

This Article, therefore, is inapplicable to a suit the parties to 
which are Muhammadans for tlie only reason that the notion of 
joint family as understood by the Hindus is unknown to the personal 
law of the Muhammadans. For the same reason the Article is also 
inapiilicable to a suit the parties to which are Buddhists such as 
those living in Burma. ^ But the same cannot be jiredicated of 

(1891) 15 Mad 57 (59) : 1 Mad L Jour 757n, Patcha v. Mohidin. (The words 
“joint-family property” in Art. 127, Sch. II of the Limitation Act (1877) 
were intended to refer to joint family property in the Hindu sense of 
the term, and this Article is inapplicable to a suit by a Muhammadan 
heir for his share in his grandfather’s property, which after his death 
was enjoyed jointly by his descendants.) 

(1891) 15 Mad 80 (61, 62) : 1 Mad L Jour 754, Kasmi v. Ayishamnia. (There 
is no evidence to prove that the Hindu custom of holding family 
property undivided has been adopted by the Mapillas in Malabar.) 

(1900) 23 Mad 583 (589), The Commercial Bank of India Ltd. v. A llavoodeen 
Saheb. (It was held in this case that the family property was not 
joint family property in the Hindu sense of the term and hence Article 
127 did not apply.) 

(1916) AIK 1916 Mad 1122 (1123) : 38 Mad 1099 : 32 Ind Cas 1002, Mohi^ 
deen Bee v. Meer Saheb. (Under the Muhammadan law there is no- 
such thing as joint family property. If the members of a Muham- 
madan family succeed to property on the death of a relation, each of 
them takes a share of each item of the property and a suit by such a 
member for a share is governed by Article 123 and not by Article 127.) 

(1912) 13 Ind Gas 791 (792) (Mad), Cheria Imhichi Bihee v. Syed Ali. 

(1910) 6 Ind Cas 50 (51) : 34 Mad 511 (F B), Khadersa Hajee v. PutJim 
Veetil. (A suit by a Mahomedan for a share of his wife’s property in 
the possession of another sharer more than twelve years after the 
wife’s death is for puri)Oscs of limitation governed by Article 120, when 
the property is moveable, and by Article 144, when it is immovable. 
To vSuch a suit Article 123 does not apply.) 

(1909) 2 Ind Cas 15 (16) : 5 Nag L K 41, Baud Khan v. Govinda, 

(1921) AIR 1921 Sind 177 (179) : 80 Ind Cas 118 : 16 Sind L R 25, Mt. 
Bhaghbari v. Mi. Khatun. (The words “joint family” as used in the 
Article qualify the word property and joint family is a peculiar con- 
cept of the Hindu law, and could not apply to a Mahomedan family 
a.s such.) 

[See (1922) AIR 1922 Sind 41 (42) : 79 Ind Gas 841 : 16 Sind L R 
133 (F B), Vazir v. Dwarkanial.] 

6. (1917) AIR 1917 Bom 254 (257) : 41 Bom 588 ; 41 Ind Cas 761 (F B), Isap 

Ahmad v. Abhramji Ahmad ji. 

(1914) AIR 1914 Bom 59 (89, 90) : 38 Bom 449 ; 22 Ind Cas 195, Ja7Z 
Mahomed Abdulla v, Dattu Jaffer. 

(1878) 3 Cal 694 (695) : 2 Cal L R 308, Suddurtonnessa v. Majada Khatoon. 

(1889) 12 Mad 380 (383, 386), Khatija v. I mail. (Mahomedans adopting 
Hindu joint family system — Article 127 may apply.) 

(1921) AIR 1921 Sind 177 (179) : 80 Ind Cas 118 : 16 Sind L R 25, Mt. 
Bhaghhari v. Mt. Khatun. (Article 127 does not apply to undivided 
property of a family governed by Mahomedan law and not proved to 
have adopted as a custom the Hindu law of the joint jamily.) 

7. (1928) AIR 1928 Rang 13 (14) : 5 Rang 576 : 106 Ind Cas 698, Maung Aung 

Tun V. Maung San Nyun. 

(1928) AIR 1928 Rang 73 (76. 77) : 6 Rang 786 : 108 Ind Cas 809, Maung 
Ba Tu Y. Ma Thet Su, 
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the parties who are governed by the Dayabhaga School of the 
Hindu Law. For, the joint Hindu family as a definite legal entity 
is as well known and recognized under the Dayabhaga as under 
the Mitakshara School of the Hindu Law.^ 

Property in the hands of widows and daughters inheriting 
property does not carry with it all the incidents of joint family 
property and therefore a suit by an excluded co- widow or daughter 
praying for a partition as a mode of convenient enjoyment will not 
fall under this Article.*^ 

3. Presumption as to joint family property^ — The normal 
state of every Hindu family is joint and the presumption is, until 
the contrary is proved, that every such family is and continues to be 
joint, ^ The strength of the presumption must however necessarily 
vary with every case. In Yellappa Eamappa v. Tippanna^" Lord 
Shaw observed as follows : 

“It is no doubt true that there is a presumption that a Hindu 
family continues joint, but the sound proposition has for many 
years been accepted that the strength of the presumption 
necessarily varies in every case. The presumption of union is- 
stronger in the case of brothers than in the case of cousins 
and the farther you go from the founder of the family, the 
presumption becomes weaker and weaker.” 

See also the undermentioned cases'- to the same olYect. 


(1897-1901) 2 Upp Bur Rul 458 (459), Mating Tha Su v. Mating Paw. 
(1893-1900) 1893-1900 Low Bur Rul 415 (415), Mating Aung Ge v. Ma Ilia 
Win. 

[See also (1893-1900) 1893-1900 Low Bur Rul 622 (523), Mating Pe v. 
Ma Hla Win.] 

[But «ee (1893-1900) 1893-1900 Low Bur Rul 132 (135), Mating Tun 
V. M a Tato.] 

8. (1917) A 1 R 1917 Bom 254 (258) : 41 Ind Cas 761 : 41 Bom 588 (F B), Isap 

Ahtnad Mograria v. Abhramji Aimiadji. 

(1866) 3 Mad II C R 99 (101), Govindam Pillai v. Chidambaram Pillai. 
Mulla’s Principles of Hindu Law, 8th Edition, Page 826, Section 279. 

9. (1921) AIR 1921 Mad 24 (27) : 44 Mad 181 : 60 Ind Gas 583, Atchamma v. 

Bapiah. 

(1901) 24 Mad 441 (443), Sellam v. Chinnarnnial. (Suit between co-widows — 
Judgment suggests that the decision is under Article 144 though the 
head-noter treats the case as though it were decided under Article 127.) 

Note 3 

1. (1869) 12 Moo Ind App 623 (540) : 3 Beng L R 13 : 12 Suth W R 21 

2 Suther 243 : 2 Sar 467 (P C), Neelkisto Deb v. Beerchunder Thakoor. 

2. (1929) AIR 1929 PCS (10) : 66 Ind App 13 :^53 Bom 213 : 114 Ind Cas 13 

(P C). 

3. (1873) 10 Bom H C R 444 (468), Moro Vishvanath v. Ganesh Vithal. 

(1873) 12 Beng L R 336 (842, 345) : 20 Suth W R 65, Bholanath Mahta v. 
Ajoodhia Per shad. 

(1933) AIR 1933 Bom 386 (390) : 145 Ind Cas 780, Lingangouda v. Sangan- 
gouda. (The severance of joint status is a matter of individual 
volition. It may be effected by agreement. But where the known 
facts can only be explained by assuming that there has been cither a 
formal partition by metes and bounds or a tacit agreement to separate, 
the Court is justified in assuming that partition has been effected, in 
one way or other, although owing to lapse of time it is impossible to» 


Article 12T 
Notes 
4—8 
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JiLPtiolel27 There is no presumption that a joint family possesses any joint 

Note 5 property and the burden of proving in an action for partition of joint 
family property that any particular item of property is joint is 
primarily on the plaintiff.^ This burden is not discharged by merely 
showing that many years ago his and defendant's ancestors were 
joint, leaving the Court to presume from this that any property of 
w’hich the defendant may be possessed at the time the suit is brought 
is joint family property.® Where the property in suit is found to have 
been in the exclusive possession of the defendant for upwards of twelve 
years, the defendant has, under Article 144, a prima facie right to 
that property by force of twelve years' limitation rule against all the 
world. If the plaintiff wants to bring his case within the operation 
of this Article, which places him in a more advantageous position 
than other claimants, he is bound to show that the property which 
he seeks to recover is the property of an existing joint family at the 
'date when the cause of action accrued.^ 

But where it is proved or admitted that a. Hindu family possesses 
joint j)roperty, the presumption is that all the property of which 
they are 7 )ossessed is joints 

prove by definite evidence how and when it happened. In such a case 
the onus of proving that the property is joint lies on the person who 
alleges it.) 

4. (1929) AIR 1929 PCI (3) ; 113 Ind Cas 897 (P C), Annamalai Chetty v. 

Subramanian Chetty. 

(1930) 120 Ind Cas 402 (403) (Nag), Hari v. Banga. 

(1882) 9 Cal 237 (241) : 7 Ind Jur 361 : 5 Shome L B 51, Obhoy Churn Chose 
V. Gobind Chunder Dey, 

'(1873) 12 Beng L R 349 (356), Denonath Shaio v. Hurrynarain Shaiv. 

'(1865) 3 Suth W R 173 (173), Umbika Churn Shet v. Bhuggobutty Churn 
Shei. 

(1865) 4 Suth W R 101 (101), Copal Chunder Chaterjee v. Baj Coomaree 
Dehia. (The jointne.ss to be proved by showing that the plaintiff was 
in possession either i^ersonal or constructive.) 

(1872) 17 Suth W R 505 (506, 507), Bhromar Coornar Deheev. BaneeMadhub 
Bancrjee. 

(1910) 8 Ind Cas 930 (933) : 4 Sind L R 161, Methararn v. Beivachand. 

(1888) 13 Bom 61 (66, 67), Toolseydas Ludha v. Preniji Tri- 
ciwidas.] 

5. (1882) 9 Cal 237 (241) : 7 Ind Jur 361 : 5 Shome L R 51, Obhoy Churn Chose 

V. Gobind Chtmder Dey. 

(1886) 11 Bom 216 (219), Bamchandra Narayan v. Narayan Mahadev. 

(Defendant in possession for thirtyfive years.) 

(1886) 11 Bom 221n : 1883 Bom P J 262, Vitkoha v. Narayan. 

^6. (1884) 6 All 442 (443, 444) ; 1884 All W N 154, Thakur Prasad v. Partab. 
(1882) 9 Cal 237 (241) : 7 Ihd Jur 361 : 5 Shome L R 51, Obhoy Churn Chose 
V. Gobind Chunder Dey. 

(1866) 3 Bom H C R A C 17o'(173), Guravi v. Guravi. (Defendant in pos- 
sessiion for thirty years.) 

(1933) AIR 1933 Bom 386 (393) : 145 Ind Cas 780, Lingangouda v. 
Sangangouda. 

[See (1913) 18 Ind Cas 868 (869) (Lah), Narinjan Singh v. Natha 
Singh.] 

• 7 . (1843) 3 Moo Ind App 229 (240) ; 6 Sutb W R 43 : 1 Bar 271 : 1 Suther 147 
(P C), Dhurvi Das Pandey v. ShOTna Soondri Dehiah, 

41866) lOTVToo Ind App 490 (505) : 2 Bar 177 (P C), Bavifershcd Temry ^* 
Sheochmn Doss. 
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6. Partition of joint family property. — According to tlie 
true notion of an undivided Mitakshara joint Hindu family, no 
individual member of that family, whilst it remains undivided, can 
predicate that he is entitled to any definite share in the joint family 
property.^ Partition therefore is the ascertainmefit of the shat'es 
of the existing coparceners in the joint proxDerty; in other words, it 
consists in a division hy which the proportion of each coparcener 
with respect to all or ayiy of the joint x)roperty is fixod.^ Once the 
shares are defined the partition is corajdete. After the shares ai’e so 
ascertained, the parties “might elect either to have a xmrtition of 
their shares by metes and bounds, or to continue to live together 
and enjoy their property in common as before. Whether they did 

one or the other would only affect the mode of enjoyment and not 

the tenure of the i)roj)Grty or their interest in it.”*^ 

Partition, in this sense, namely that of a division of x)roi)erty 
into si)ecific shares, is to be distinguished from [partition, in its other 
sense, namely a division of title. In its latter sense, it means a 

(1907) 11 Gal W N 478 (4BG) : 9 Bom L R 595 : 5 Cal L Jour 3B8 : 2 Mad 

L Tim 151 : 17 Mad L Jour 184 (P C), Anandrao v. Vamntrao. 

(1911) 10 Ind Gas 543 (545) ; 33 All 677, Earn Kishan Das v. Tandamnal. 

(1881) 8 Cal 517 (519) : 10 Cal L R 489 : 6 Iiid Jur 579, Ramvhul Singh v. 
Deg Narain Singh. 

(1878) 3 Cal 315 (317) : 3 Sar 78 : R & J 49 : 3 Suther 490 : 2 Ind Jar 151 
(P C), Banno v. Kashee Earn. 

(1921) AIR 1921 Cal 131 (13?) : 69 lud Cas 476, Nibaran Chandra v. Niru- 
pama Debi. 

(1911) 12 Ind Cas 6 (8) (Cal), Baramanand Mahanti v. Krishna Char an 
Patnaik. 

(1914) 22 Ind Cas 27 (28) (Cal), Ganpat Marwari v. Bal Mukund. 

(1906) 4 Cal L Jour 56 (61), Earna Nath Chatter jee v. Kusiim Karnini Debi. 

(1873) 19 Suth W R 231 (231) (P C), Chand Hurree Maitee v. Eajah 
Norendro Narain. 

(1865) 3 Suth W R 21 (23), Bissurribhur Sircar v. Soorodhuny Dossee. 

(1927) AIR 1927 All 454 (458) : 49 All 763 : 102 Ind Cas 66, Hurkesh Singh 
V. Mt. Hardevi. 

(1866) 1 Agra 285 (285), Dabee Suhai v. Shea Dass Eai, 

(1904) 6 Bom L R 925 (938), Wasantrao v, Anandrao. 

(1926) AIR 1926 Oudh 77 (78) : 1 Luck 1 : 91 Ind Cas 976, Ahhaidat Singh 
V. Eagho Indar Par tab. 

(1917) AIR 1917 Oudh 179 (ISO) : 39 Ind Cas 498, Lala Jagan v. Mathura 
Prasad. 

(1914) A^I R 1914 Oudh 228 (230) : 24 Ind Cas 633, Jagannath v. Kcdar. 

Note 6 

1. (1866) 8 Suth W R 1 (1) ; 11 Moo Ind App 75 ; 2 Sar 218 : 1 Suther 657 

(PC), Appoovier v. Eama Subba Iyer. 

2. (1866) 8 Suth W R 1 (1) : 11 Moo Ind App 75 : 1 Suther 657 : 2 Sar 218 

(P D)y Appoovier v. Eama Subba Aiyar. 

(1903) 30 Gal 738 (751) : 5 Bom L R 461 : 30 Ind Ax)p 139 : 7 Cal W N 578 : 

, 8 Bar 489 (P C), Balkishen Das v. Earn Narain Sahu. 

3. (190S);§0 Cal 738 (752, 758) : 5 Bom L R 461 : 30 Ind App 139 : 7 Cal W N 

\ ^78 : 8 Sar 489 (P C), Balkishen Das v. Ea7n Narain Salni. 

4. (1866^^ Suth W R 1 (1) : n Moo Ind App 75 : 1 Suther 657 : 2 Sar 218 

. ,(P C), Appoovier v. Eama Subba Aiyar. 

(1916) A I R 1916 P C 104 (108) : 43 Cal 1031 : 43 Ind App 151 : 37 Ind Cas 
321 : 12 Nag L R 113 (P C), Mi. Gxrja Bai v. Sadashiv Dhundiraj. 

Lim. Ill 
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severance of the joint status. All that is necessary for a severance 
of the joint status is a definite and unambiguous intimation by a 
member of the joint family of his intention to separate himself 
from the family and to enjoy his share in severalty.^ Thus, the 
severance of joint status is a matter of individual volition; while the 
actual partition may be effected by different methods : by private 
agreement, by arbitrators appointed by the parties, or, in the last, 
resort, by the Court.® 

A partition may be partial either in respect of the property or in 
respect of the persons making it.^ It is open to the members of a 
joint family to make a partition of a- part of the joint estate, while 
retaining their status as a joint family and holding the rest as the 
properties of a joint undivided family.^ However, where from the 
evidence of a case it can be held that the parties intended to sever, 
then the joint status of the family is determined, and with regard to 
any partition of the estate which remains undivided, the x>resumption 
is that the members of the family hold it as tenants-in -common 
unless and until a special agreement to hold it as joint tenants is 
proved,® When it is admitted or proved that a partition has already 


5. (1916) AIR 1916 P C 104 (lOS) : 43 Oal 1031 : 43 Ind App 151 : 37 Ind Gas 

3*21 : 12 Nag L R 113 (P C), Mt. Girja Bai v. Sadashiv Dhundiraj. 
(1922) AIR 1922 P C 201 (209) : 45 Mad 489 : 49 Ind App 168 : 68 Ind Gas 
451 (PC), Ttamalinga v. Narayan. 

(1913) 18 Ind Gas 30 632) : 35 All 80 : 40 Ind App 40 ; 16 Oudh Casl29(PC), 
Stiraj Narain v. Iqbal Narain. (What may amount to a separation 
or what conduct on the part of some of the Tnernbers may lead to 
disruption of the joint undivided family and convert a joint tenancy 
into a tenancy-in-comrnon must depend on the facts of each case.) 
(1929) A I R 1929 Bom 424 (426) : 121 Ind Gas 439, Mulji Narotavi v. 

Hiralal Ramchandra, (Dissenting from IS Bom 611.) 

(1876) 1876 Pun Rc No, 100, MiUsadi Mai v. Mt. Dhan Koiir. 

(1927) A I R 1927 Oudh 265 (273) : . 104 Ind Gas 587, Bishunath Kuar v. 
Sheo Bahadur Singh. 

6. (1916) A T R 1916 P C 104 (106) : 43 Cal 1031 : 43 Ind App 151 : 12 Nag 

L R 113 : 37 Ind Gas 321 (P C), Mt. Girja Baiv. Sadashiv Dhundiraj ^ 

7. (1866) 8 Suth W R 1 (1) : 11 Moo Ind App 75 : 1 Suther 657 : 2 Sar 218 (PC), 

Appoovier v. lianw. Subba Aiyar. (Partial as to property.) 

(1894) 18 Mad 418 (419), Muthusami Mudaliarv. Nallalculanatha Mudaliar. 
(Partial partition as to property.) 

(1925) AIR 1925 P C 49 (51) : 52 Ind App 83 : 48 Mad 254 : 87 Ind Gas 333 
(P C), Palani Amnial v. Muthuvenkatachala. (Partial as to person.) 
(1931) AIR 1931 Bom 97 (98) : 54 Bom 616 : 127 Ind Gas 510, Martand 
Pandarinath v. liadhahai Krishnarao. (Do.). 

(1927) AIR 1927 Bom 68 (73) : 50 Bom 815 : 100 Ind Gas 147, Bahanna 
Sangappa v, Parava Ningbamppa. (Do.). 

(1928) AIR 1928 Bom 367 (369) : 114 Ind Gas 392, Bhirnabai J ivangowda 
V. Ourunathgouda. 

[See (1886) 1886 Pun Re No. 66, Budha Mai v. Bhagwan Das.] 

8. (1922) AIR 1922 P C 201 (205) : 46 Mad 489 ; 49 Ind App 168 : 68 Ind Gas 

451 (P C), Ramliyiga v. Narayana. (Whether there was a disruption 
of the family status is to be found from the facts of the case.) 

(1909) 3 Ind Gas 9 (10) (Gal), Ajodhya Per shad v. Mahdeo Per shad. 

9. (1924) AIR 1924 Bom 31 (32) : 47 Bom 773 : 73 Ind Gas S69, Dagadu 

Govinda v. Sakubai Nana. (Decision in 18 Bom 611, held doubtful 
in view of A I R 1916 P C 104.) 
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taken place, the presumption is that all the joint family property was 
divided and the person alleging that family property in the exclusive 
possession of one of the members after such partition is liable to be 
partitioned, has to make good his allegation by jjroof.^^ 

This Article presupposes the existence of a joint family, that is, 
the status of jointness of the family. Where, therefore, the status 
of jointness is put an end to, the family does not remain a joint 
family within the meaning of this Article; and even if the property 
in possession of such family is not actually divided by metes and 
bounds, a suit to recover possession of the plaintilT’s share in such 
property is governed, 7iot by this Article, but either by Article 144 
or by Article 120 as the case may be.^^ 

(1931) AIK 1931 Bom 97 (98) : 54 Bom 616 : 127 Ind Gas 510, Marland v. 
Radhabai. 

(1923) AIR 1923 Lah 497 (497) : 73 Ind Gas 894 : 4 Lali 252, Beni Pcrshad 
V. Mt. Gurdevi. (18 Bom 611, Dissented from.) 

10. (1877) 3 Gal 315 (317) ; 3 Sar 78 : R & J 49 : 3 Suther 490 : 2 Ind Jur 161 

(P G), Banno v. Kashce Ram. 

(1932) A I R 1932 Mad 207 (211) : 55 Mad 483 : 137 Ind Gas 616, Kiimaran^a 
Chetty v. Muthuvijaya Raghiinatha. 

(1870) 7 Born H CRAG 153 (177, 178), Narayan Bahaji v. Nana Manohar, 
(1886) 11 Bom 216 (219) ; 1886 Bom P J 325, Ramchandra Narayan v. 
Narayan Mahadev. (WIkto it is admitted that there was a partition 
of the family property, but the plaintiff sets up the plea that the pro- 
perty which is in possession of the defendant for more than 12 years 
was left undivided, it is for him to prove some facts which will bar 
the operation of Article^ 127.) 

(1900) 25 Bom 367 (369) : 2 Born L R 1134, Vinayak Narsingh v. Datto 
Govind. 

(1921) AIR 1921 Bom 276 (277) : 45 14om 914: 61 Iml Gas 761, Ramchandra 
V. Tukaram. 

(1926) A I R 1926 All 453 (454) : 94 Ind Gas 944, Partab Narain v. Ram 
Kumar. (Where a family is admitted to be separate on the date of 
the suit, it is on the party that alleges that the acquisitions were 
made at a time when the family was joint, to prove that they were 
so made.) 

(1923) AIR 1923 Cal 18 (19) : 72 Ind Gas 680, Kailash Chajidra v. Bejoy 
Chafidra. 

(1898) 1898 Pun Re No. 66, Sadhu Rain v. Mt. Bgini Bai. 

(1927) AIR 1927 Oudh 499 (501) : 105 Ind Gas 410, Sarjoo Prasad v. Deo 
Dai Lai. 

[See (1936) AIR 1936 Pat 68 (69) ; 159 Ind Gas 453, Mudehram 
Rai V. Chandradeep Rai.] 

11. (1931) AIR 1931 P C 48 (51) : 68 Ind App 106 : 27 Nag L R 131 : 130 Ind 

Gas 673 (P C), Govindrao v. Rajabai. 

(1896) 24 Cal 309 (314), Banco Teioary v. Doona Tewary, 

(1922) AIR 1922 Mad 150 (152, 154) : 71 Ind Gas 177 : 45 Mad 648 (F B), 
Yerukola v. Yerukola. 

(1909) 1 Ind Gas 408 (409) : 32 Mad 191, Vaidyanatha Iyer v. Ayyasivamy 
Iyer. (If there was a division in status even with reference to the 
properties which were not divided by metes and bounds, then the 
Article applicable to a claim to enforce the right in a joint family 
property, that is Article 127, would not apply.) 

(1920) A I R "'1920 Mad 763 (769, 770) : 48 Mad 288 : 59 Ind Ciis 978, 
Keesara Venkatappayya v. Nayani Venkata Ranga Rao. (A suit for 
partition by the heir of one tenant-in- common against the heir of 
the other tenant-in-common is governed by Article 144 and not by 
Article 127.) 


Article 127 
Note 6 
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Article 127 Where, however, there is only a partial partition with the 

Notes result that a certain portion of the joint family property is left in 

6 — 9 the hands of the defendant, the property so left does not lose the 

character of joint family projierty. Hence, a suit to enforce a right 
to share in such property will fall within the scope of this Article. 

Where there has been a disruption of the status of the jointness 
of a Hindu family, and on the division of the joint family properties 
a portion of the moveable property is, by consent of all the quondam 
coparceners, left in management of a member of the family, a suit 
by one of such coparceners for an account of the property left in 
such management is governed by Article 89 and not by this Article. 
(See also Notes under Article 62, ante,) 

7. Muhammadans — Applicability of the Article to a suit 

by. — See Note 4, ayite. 

8. Burmese Buddhists — Applicability of the Article to a 
suit by. — See Note 4, ante. 

9. Conversion of a coparcener to alien faith. — A copar- 
cener, by conversion to an alien faith, such as Muhammadanism, 
ceases to he a coparcener ; and upon his conversion a separation 
is caused immediately.^ The possession of the family property by 
such converted member becomes that of a ten ant -in -common from 

(1980) AIR 1930 Bom 01 (62) : 54 Bom 4 : 124 Iiid Gas 773, Krishnaji 
Annajee v, Annajee Dhondajee . (Ar-tiele 120 applied.) 

(1877) 1877 Bom P J 194, Devapa v. Ganpaya. 

(1936) A I R 1936 Pat 68 (69, 70) : 159 Ind Gas 453, Mukhravi Bai v. 
C handradeep Bai . 

{See (1919) A I R 1919 Mad 531 (531, 534) : 42 Mad 431 : 52 Iriri 
Gas 470, Kiimarappa Chettiar v, Saminatha OhetHar. 

(1893) 4 Mad L Jour 43 (45), Ainrnu v. Kunhunni Menon.] 

[But see (1935) A I R 1935 Nag 137 (139) : 31 Nag L R 304 : 156 
Ind Gas 672, Manmrain v. Champalal . (The correctness of th(3 
decision is doubtful).] 

12, (1924) AIR 1924 Alad 113 (114) : 74 Ind Gas 1018, Bajagopala Aiyangar 

V, Soundararaja Aiyangar. 

(1929) A I R 1929 Mad 27 (28) : 114 Ind Gas 337, Vaiyapuri Chettiar v, 
Subrainania Chettiar. (The burden of proviiig the adverse nature of 
his po.ssession lies on the defendant.) 

(1894) 18 Mad 418 (419), Miithusavii Mudaliar v. N allakulanatha Muda- 
liar. 

(1887) 11 Bom 216 (219) : 1886 Bom P J 325, Bamchandra Narayan^ v 
Narayan Mahadev. (What would bar the operation of the Article 
in qnostion would be a reservation of a part of the joint estate from 
partition and a possession of that portion conceded to, and taken b}^ 
one of the sharers as the common property of himself and the other 
sharers.) 

(1927) AIR 1927 Oudh 499 (501) : 105 Ind Cas 410, Sarjoo Pramd v. 
Deodat Lai. 

13. (1930) AIR 1930 P C 18 (21) : 121 Ind Cas 205 (P C), Virayya v. Adenna. 
See also Notes under Article 89, ante. 

Note 9 

1. (1916) AIR 1916 Lah 43 (44) ; 1916 Pun Re No. 57 : 36 Ind Cas 549, 
Qanga Singh v. Mt. Begam. 
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the moment of his conversion and is not adverse to the other 
coparceners.*^ 

10. Debts realized after separation of the joint family. — 

See Notes under Articles 62 and 89, supra. 

11. Exclusion. — Clause 13 of Section 1 of the Act of 1859 did 
not contain the ’words “excluded” and “exclusion,” But it was held 
on an interpretation of the clause that time did not run against any 
member of the family in respect of his right to share in the family 
property unless he was excluded from such property.^ This interpre- 
tation was based upon the general principle of law that in the case 
of co-owners and joint tenants, the possession of one is in law the 
possession of all,*"^ unless ouster or exclusion was proved.'^ The Act of 

2. (1924) AIR 1924 Lah 479 (479): 80 Ind Gas 519, Jmnna Bai v. Qonda Ram. 

Note 11 

1. (1866) 3 Mad H C R 99 (102, 103), Govindan Pillai v. Chidamhara Pillai. 

2. (1918) AIR 1918 PCI (2) : 1918 Pun R<^. No. 64 : 47 Ind Gas 626 (P C), 

Ha? (lit S'lngli v. Gnrmxikh Stncjli. (If possession may be either lawful 
or unlawful, in the absence of evidence, it must be assumed to be the 
former.) 

(1873) 19 Suth \V R 231 (231) (P C), Chand Hiirree Maitee v. Puijah Nor^ 
endro Narain. 

(1926) AIR 1926 P C 100 (102) : 53 Ind App 220 : 48 All 529 : 20 Oudh 
Gas 316 : 98 Ind Gas 1013 : 1 Luck 389 (P C), Nirnian Singh v. 
Rudra Pariah Narain Singh. 

(1870) 1870 Pun Re No. 49, Lalla v. Jeygopal. 

(1906) 4 Cal L Jour 56 (61), Ranianath Chatter jee v. Kusum Kamini Dehi. 
(1917) AIR 1917 Lab 372 (372) : 39 Ind Gas 762, Uvirao Singh v. Lachnii 
Narayan. (Coparcener in possession alienating family property but 
continuing to stay in the same property even after such alienation — 
His pos.session does not become adverse from the date of alienation.) 
(1889) Pun Re No. 118, Das v. Maya Das. 

(1006) 30 Mad 201 (202) : 2 Mad L Tim 184, Dhoorjeti SMbbayyar v. Dhoor^ 
jeti Venkayya. (The fact that the plaintiff did not ask for a share 
does not amount to exclusion.) 

(1916) AIR 1916 Mad 511 (511) : 29 Ind Cas 183, Devaras 2 i Venkatachala 
Dwarkanadhn Ran v. Venkata Rao Pantulu. 

(1886) 10 Bom 24 (27), Nila Ramchandra v. Govind Ballal. 

(1868) 3 Agra 271 (271), Toolsec Ram v. Nahur Singh. 

(1918) AIR 1918 P C 277 (279) (P C), Muthumiyaghani v. Margaret Brito. 
[See (1864) 1 Suth W R 74 (74), Bemid Naik v. Doorga Churn Naik. 
(1921) GO Ind Cas 298 (300) (Cal), Bala Ram Guria v. Syama Char an 
Mondal. (Possession of one coparcener cannot be held prima 
facie as adverse to other coparceners — Even 50 years absence 
will not amount to adverse possession.) 

(1897) 3 Cal W N 774 (776), Baroda Sundari Deby v. Annoda Sundari 
Deby. 

(1887) 1887 Bom P J 9, Moro Sakharajn v. Keso Dinkar. 

(1920) AIR 1920 Mad 793 (796) : 52 Ind Cas 725, Narasiniha Deo 
Garu V. Krishnachandra Deo Garu, 

(1907) 6 Cal L Jour 735 (741, 742) : 35 Cal 961 : 12 Cal W N 127, 
Jogendra Nath Rai v. Baldev Das Marwari. (A silent posses- 
sion, accompanied by no act which can amount to an ouster 
or give notice to his co-tenant that his possession is adverse, 
ought not to be construed into an adverse possession; mere 
possession, however long continued if silent, cannot give one 
co-tenant in possession, title as against the other co-tenant.)] 

3. (1866) 10 Moo Ind App 511 (635) : 2 Sar 189 (P C), Jowala Buksh v. Dhartim 

Singh. 


Article 12T 
Notes 
9—11 
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1871 adopted this interpretation and Article 127 iH’ovided for suits 
by a person excluded from joint family property to enforce a right 
to share therein. 

There is no definition of the word “exclusion*’ in the Act, but, 
as observed by their Lordships of the Privy Council in Badhoba v. 
AburaOt^ an intention to exclude is an essential element in exclusion, 
and it is necessary for the Court in each case to be satisfied, before 
finding exclusion of any member, that there was an intention on the 
part of those in control and possession of the joint family property 
to exclude such member.^* 

The long absence of a member from the family^^ or his non- 
participation in the profits of the property^ would not, by itself, 

(1926) AIR 1926 P C 100 (102) : 53 Ind App 220 ; 48 All 529 : 29 Oudh Cas 
316 : 98 Ind Cas 1013 : 1 Luck 389 (P C), Nirman Singh v. Rudra 
Par tab Narain Singh. 

(1912) 17 Ind Cas 657 (658) : 37 Bom 84, Malkappa v. Mtidkappa, 

4. (1929) A I R 1929 P C 231 (237) : 53 Bom 699 : 56 Ind App 316 : 118 Ind 

Cas 1 (P C). 

[See also (1920) AIR 1920 Mad 793 (796, 797) : 52 Ind Cas 725, 
N arasimha v. Krishnachandra. 

(1917) AIR 1917 P C 77 (77) : 42 Ind Cas 258 (P C), Shyamananda 
Das V. llankanta Das. (What constitutes exclusion from a 
joint estate may well in many cases be a question of law.)] 

5. In the following cases such an intention tuas not present and it was held 
that there was no exclusion : 

(1906) 30 Mad 201 (202) : 2 Mad L Tim 184, Dhoorjetti Subhayyar v. 
Dhoorjeti Venkayya. 

(1890) 1890 Bom P J 207, Guriipadya y. Baslingayya. (Mere proof of quar- 
rels having taken place between the plaintifi and defendant in a 
particular year is not conclusive proof that there was exclusion of the 
plaintiS from joint family property, where even after such quarrel the 
parties continue to live in union.) 

(1910) 8 Ind Cas 930 (933) : 4 Sind L R 161, Mctharam v. Uewachand. 
(To hold exclusion it is not enough to prove defendant’s assertion 
that the property was separate self-acquired propert}^* 

(1886) 1886 Pun Re No. 18, Mehr Chand v. Duni Chand. 

[See (1885) 1885 Bom P J 170, Sayed Gularn Husein v. Bibi Anvar- 
nisa. (The mere fact of the person’s claiming to have excluded 
being in possession for more than twelve years or the person 
alleged to have been excluded, having made no claim for more 
than twelve years, is not sufficient to constitute exclusion.)] 

6. (1866) 3 Mad H C R 99 (102), Govindan Pillai v. Chidambara Pillai. 

(1898) 9 Mad L Jour 129 (130), Machiraju v. Simhachalam. (Absence stand- 
ing by itself is insufficient to establish exclusion.) 

[See (1920) A I R 1920 Mad 793 (796) : 52 Ind Cas 725, Narasimha 
Deo Garu v. Krishnachandra Deo Garu. 

(1927) AIR 1927 Mad 111 (112) : 99 Ind Cas 158, Govmdasami 
Chettiar y . Kothandapani Chettiar . (Plaintiff absent for eighteen 
years.) 

(1875) 1875 Pun Re No. 37, Gyan Singh v. Hazara Singh.'] 

7. (1927) AIR 1927 Mad 595 (596): 102 Ind Cas 300, Venkata lioiv v. Venkoha 

How. (The mere fact that the plaintiffs did not occupy the family 
hoixse at Bapatla while they were employed in the Vizianagaram 
service certainly does not show that they were ousted from the family 
property in any effective way). 

(1910) 6 Ind Cas 924 (925) (Mad), Samynantha Graniany v, Devasikamani 
Graniayiy. (Mere non-ijarticipation is not exclusion Tvithin the mean- 
ing of Article 127.) 
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be sufficient to establish the exclusion of such member from the 
family property though such fact would be of great evidentiary value 
in determining the question of exclusion."^ 

The exclusion contemplated by the Article is total exclusion and 
not partial exclusion In Nirman Singh v. Lai Budra Pratab 
Narain Singh, ^ the Subordinate Judge who first decided the case 
had observed as follows : 

“The cause of action would not arise unless the coparcener 
is absolutely excluded, and is not absolutely excluded if he is in 
receipt of maintenance from the family xu’operty . . . Exclusion, 
to bar a suit under Article 127, must be a total exclusion/' 
Their Lordships of the Privy Council upheld this view as the 
correct one. It would follow that where a member is in receipt of 
some x)ayment from the family property, there cannot be said to be 
any exclusion. The undermentioned cases^^ expressing a contrary 
view, namely that the exclusion need not bo total, t*an no longer be 
accepted as laying down the correct law. 

(1887) 11 Bom 365 (368), Dinlcar Sadashiv v. Bhikaji Sadaahiv. 

(1911) 9 Ind Cas 425 (426) (Oudh), Bharat Prasad v. Ganga Baksh. 

[See (1916) A I R 1916 Nag 19 (19) : 57 Ind Cas 339, Suka v. Balchi. 
(But on evidence it was held that plaintiff was separated from 
his two brothers.)] 

[See also (1901) 24 Mad 441 (443), Sellam v. Cdiinnammal, (The 
judgment suggests that the decision is under Art. 144 though 
the h(3ad-notor treats the case as though it were decided under 
Art. 127.)] 

8. (1866) 3 Mad HOB 99 (102), Govindan Pillai v. Chidarnbara Pillai. 
8a(1919)AIR 1919 Mad 631 (531, 533): 42 Mad 431: 52 Ind 470, 

Kurnarappa Chettiar v. Saminatha Chettiar, 

(1880) 5 Bom 48 (60) : 7 Ind Ajip 181 : 3 Suther 778 : 3 Shome L B 217 : 
4 Ind Jur 472 : 7 Cal L R 320 : 4 Sar 173 (P C), Laksliman Dada 
Naih V. Puvmchandra Dada NaiJc, 

(1897) 20 Mad 256 (268) : 24 Ind App 118 : 7 Sar 185 (P C), Lakshoii Dei i 
Guru V. Surya N arayana Dhatrazu. 

9. (1926) AIR 1926 P C 100 (103, 104) : 53 Ind App 220 : 48 All 529 : 

29 Oudh Cas 316 : 98 Ind Cas 1013 : 1 Luck 389 (P C). 

10. (1926) AIR 1926 P C 100 (103) : 53 Ind App 220 : 48 All 529 : 29 Oudh Cas 

316 : 98 Ind Cas 1013 : 1 Luck 389 (P C), Nirviun Singh v. Lai 
Rudra Pariah Narain Singh. (In this case it was asserted by the 
contesting defendants themselves that the plaintiffs were in receipt of 
cash inaintenance, and that they were in pos.sc.ssion of some lands in 
lieu of the same. It was held that plaintiffs had not been excluded 
from the proi)erty.) 

(1882) 8 Cal 788 (802) : 11 Cal L R 370 : 7 Ind Jur 17, Hemangini Dasi v. 
Nobin Chand Ghose. (“Admittedly the manager has been paying the 
annual allowance given to A and his children b}' the will within 
twelve years before the institution of this suit, and it is therefore 
not possible to say with reference to Article 127 that in respect of 
this share there has been any exclusion of the [daintiff.”) 

11. (1897) 21 Bom 325 (327, 328), Vishnu Ramchandra v. Qanesh slppaji. (The 

fact that the plaintiffs were not excluded from their share in part 
of the joint property does not j)revent Article 127, Schdulo H of the 
Limitation Act 15 of 1877 from operating in respect of another 
from which they had been excluded to their knowledge.) 

(1893) 1893 Bom P J 272, Harichandra v. Baghunath. (Bo.) 

(1886) 1886 Pun Re No. 86, Budha Mai v. Bhagioan Das. 


Article 127 
Note 11 
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Artiole 127 Subject to the principles stated above, the question whether a 

Note 11 person has been excluded from joint family property must depend 
largely upon the facts of tlie particular case under consideration.^*^ 
See the following illustrative cases : — 

1. A was the son of X by his lawful wife. After X's death, B, 
also a son of X by another woman, was permitted to live in 
the family house, and was paid maintenance not as being a 
coparcener but as a mere dependant and as being son of a 
concubine of X. B\s claim as a coparcener was also distinctly 
denied by A. more than twelve years before date of suit. It 
was held that under the circumstances, B must be considered 
to have been excluded from the enjoyment of joint family 
proper ty.^^ 

2. A member was refused partition more than twelve years before 
date of suit, and he did not receive any proceeds from the joint 
family property at any time thereafter. It was held that he 
was excluded from the joint family property. 

3. N, a member of the joint family, voluntarily went, after the 
death of his parents, to live with his maternal uncle. He 
was not turned out. He went with the consent of the eldest 
male member of the family. The members of the joint family 
did not, however, subscribe anything for his maintenance or 
marriage expenses. It was held by the Privy Council that N 
was not excluded from the joint family. 

4. In a suit for partition of joint family property, the defence was 
that the plaintiff’s father was expelled from the family and 
that he had received his share of the property. The evidence 
established that he re -appeared in the village where the family 
resided, that he took up his abode in the village and that he 
was recognised as a member of the family. It was held that 
no case of exclusion from the joint property could be made.^® 


(1983) AIR 1933 Rom 386 (392): 145 Ind Gas 780, Lingangmida v. Sangan- 
goiida. (In this case AIR 1926 P C 100 has been referred to for the 
purpose of another point but was not adverted to in connexion with 
the discussion on the question whether the exclusion should be partial 
or total.) 

12. (1929) AIR 1929 P C 231 (237) : 56 Ind App 316 : 53 Bom 699 : 118 Ind 

Gas 1 (P C), Itadhoha Baloba Vagh v. Aburao Bhagwa^itrao, 

(1920) AIR 1920 Mad 793 (796, 797) : 52 Ind Gas 725,Narasimha Deo Oaru 
V. Krishnachandra Deo Oaru, 

13. (1920) AIR 1920 Mad 793 (797) : 62 Ind Gas 725, Narsimha Deo Garu v. 

Krishnachandra Deo Garu. 

14. (1915) AIR 1915 Alad 1146 (1147) : 26 Ind Gas 904, Sinnasamy^ Gounden v. 

Subbafia Gounden. (A member of a joint Hindu family who was 
refused partition of his share and remained out of possession without 
receiving any profits for over twelve years was held excluded from 
joint family property.) 

15. (1929) AIR 1929 P G 231 (236) : 53 Bom 699 : 56 Ind App 816 : 118 Ind 

Gas 1 (P C), Radhoba Baloba Vagh v. Aburao Bhagivantrao. 

16. (1912) 15 Ind Gas 184 (185) (P C), Jeolal Mahton v. Loke Narayan Hahton* 
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5. The receipt of profits by one member of the family may be 
quite consistent with the title of the whole. One member of 
the family may be in receipt of one part of an estate, and 
another may be in receipt of another part of the estate, and 
they may have afterwards to account the one to the other in 
respect of the excess of receipts over their respective rights. 
In such a case there is no exclusion. 

6. Refusal to accept an offer of a monthly allowance on the ground 
of its inadequacy does not amount to exclusion.^® 

7. A, who was in Government service, had to leave his native 
village, entrusting the entire family property to the manage- 
ment of his undivided brother, B. In 1863, B wrote to A to 
take up the management of his share, but A did not do so. In 
1882 he instituted the suit for partition. B pleaded the bar of 
limitation, time running against A since 1863. It was held that 
the suit was within time as the letter conclusively showed that 
the possession of B had not been as his own property to the 
exclusion of /I, and that the mere circumstance that A had 
not continued to participate in profits of the i)roperty did not 
justify the inference that A had, subsequent to the date of the 
letter, been excluded.^® 

8. If from motives of convenience the members of a joint family 
reside on different portions of the family x^i’operty, one of the 
members taking charge of one shop to carry on trade there, and 
another taking charge of another shoi> to carry on trade there, 
the member of the family who has the more valuable shop 
cannot be allowed to set u}) at the end of twelve years the law 
of limitation and exclude bis brother from participating in the 
i)rofits of that shop.‘^® 

See also the undermentioned cases.^^ 

17. (1873) 19 Suth W R 2B1 (231) (P C), Chand Hurree Maitee v. Rajah 

Norendro Narain. 

18. (1913) 18 Ind Gas 30 (33) : 35 All 80 : 40 Ind App 40 : IG Oudh Gas 129, 

(P G), Siiraj Narain v. Iqbal Narain. 

19. (1887) 11 Bom 365 (368), Dinkar SadasMv v. Bhikaji Sadashiv. 

20. (1870) 14 Suth W R 228 (228), Sookh Lall Bhooj%valla v. Goolzar Bhoojioala. 

(1923) AIR 1923 Lah 669 (571) : 72 Ind Gas 742, Bhagavan Das v. Mt. 

Parbati, 

(1907) 11 Gal W N 127 (128) (Notes), Bhubnn Mohan v. Gourchayidra. 

(1927) AIR 1927 Oudh 265 (274) : 104 Ind Gas 587, Bishunath Knnwar 
V. Sheo Bahadur Singh. 

(1908) 4 Nag L R 120 (128), Bamdayal v. Gulabia Bai. 

(1869) 6 Bom H C R A G 238 (241), Sakho Narayan v. Narayan Bhikaji, 

21. (1927) AIR 1927 Mad 595 (596) : 102 Ind Gas 300, Venkata Bow v. Venkoba 

Bow, (Though the sole possession of the joint property may not in 
itolf be sufficient evidence of exclusion, yet such possession coupled 
with the course of conduct of the defendant such as expending a largo 
sum on the construction of the building, receipt of the income of the 
property entirely for himself, even in times of necessity, the absence on 
the part of the plaintiff to enforce his right with regard to the joint 
property, may amount to sufficient evidence from which exclusion 
may he inferred.) 


Article 127 
Note il 
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12, Exclusion — Onus of proof.— Where the plaintiff establishes 
that the family was joint at some time and possessed also joint 
property, it is for the defendant, in a suit by the plaintiff to enforce 
a right to share therein, to show that the plaintiff was excluded to 
his knowledge for more than twelve years before suit.^ 

The heaviness of the burden will, however, depend upon the 
facts and circumstances of each case. In Yellappa v. Tipanna,^ 
their Lordships of the Privy Council observed as follows : 

“When it appears from facts that through generations a 
13rop0rty has been possessed in a certain single line, it can 
never be said that it lies upon that line to establish that it was 
dissociated generations ago from another line which appears 
on the scene as a claimant and propones no facts of jointness, 
such as living in the same home, sharing in food or worship, or 
quoad estate x)articipating in the enjoyment or fruits thereof. 
To put, in consequence of a stretch of a doctrine of onus, an 
unnatural and forced construction upon the actual facts of family 
life and development, is not warranted either by the reason of 
the case or the law of India. 

Under the Act of 1859, apart from the question of exclusion, it 
was for the plaintiff to show that his suit was commenced within 
the period of twelve years from the death of the person from whom 
the property alleged to be joint was said to have descended, or that 
he had had possession of the share, or that he received payments 
on account of it. Under the Act of 1871, also, apart from the question 
of exclusion, the onus was on the defendant to prove that the 
plaintiff claimed and was refused his share within the prescribed 
period. 


(1894) 18 Bom 197 (202, 203), Krishnabai v. Khangowda. (The plaintiff 
must be made aware of an intention to exclude him from his rights.) 
(1910) 8 Ind Gas 930 (933) : 4 Sind L R 161, Metharam v. Eewachand. 
(Mere assertion that propert}^ is self-acquired is not enough to show 
exclusion.) 


Note 12 

1. (1929) AIR 1929 P 0 231 (238) : 53 Bom 699 : 118 Ind Gas 1 : 56 Ind App 

316 (P G), Radhoba Baloha Vagh v. Aburao Bhagwantrao, 

(1926) AIR 1926 P C 100 (102) : 63 Ind App 220 : 48 All 529 : 29 Oudh Gas 
316 : 98 Ind Gas 1013 : 1 Luck 389 (P C), Nirnion Singh v, Budra 
Par tab Narain Singh. 

(1904) 6 Bom L R 925 (946), Wasantrao v. Anandrao. 

(1898) 22 Bom 259 (260, 261), Jivanhhat v. Anibhat. 

(1898) 9 Mad L Jour 129 (130), Machiraju v. Simhachalam. 

(1888) 1888 Bom P J 3, Ganpatrao v. Vinayah. 

(1902) 4 Bom L R 135 (138), Ihihhamani v. MotilaL 
(1893) 18 Bom 197 (202), Krishna Bai v. Khangowda. 

(1895) 1 Cal W N 543 (544), Umesh Chandra v. Jagadis Chandra. 

(1906) 4 Cal L Jour 56 (61), Ramanath Chatter jee v, Kusum Kamini Dehi. 
(1910) 8 Ind Gas 930 (933) : 4 Sind L R 161, Metharam v. Bewackand. 

[See (1901) 24 Mad 441 (443), Sellani v. Chimmammal.] 

2. (1929) A I B 1929 PCS (10) ; 56 Ind App 13 : 53 Bom 213 : 114 Ind Oas 13 

(PC). 
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Under the Act of 1877 as well as under the present Act, the 
question of onus, which arose under the Acts of 1859 and 1871 as 
aforesaid, does not arise, as time has been made to run from the 
date when the “exclusion becomes known to the plaintiff,” But the 
onus, which lies on the defendant, is to show that the plaintiff’ was 
excluded to his knowledge more than twelve years before suit.'^ 

13t **To enforce a right to share.” — The expression “to 
enforce a right to share” would include not only a right to enforce a 
right to common enjoyynent of the family property, but also a right 
to claim actual x^ossession of a share by partition} The contrary 
view expressed in the undermentioned cases, namely that the 
Article is restricted to suits to enforce a right to share in the 
common enjoyment of the proj)erty, is; it is submitted, not correct, 

A suit for a mere declaration of a right to joint family property 
or for such a declaration and iyijmictioyi, is not a suit to “enforce 

3, (1869) 11 Suth W B 72 (75) : 2 Beng L R A C 284, Uma Sundari Dasi v. 
Dwarkanath Roy. 

(18T1) 15 Suth W R 400 (401), Rajoo Singh v. Ounesh Monee Burmonee. 
(1872) 17 Suth W R 451 (452), Promnno Coomar Mookerjee v. Shama Churn 
Mookerjee. 

(1872) 19 Suth W R 192 (193) : 12 Bcng L R 219, Qossain Dass Koondoo v. 
Sir 00 Koomaree Debia. 

(1875) 23 Suth W R 381 (382), Kristo Ghunder Burmo Surynah v. Mohesh 
Chunder Burmo Surmah. 

(1875) 25 Suth W R 37 (37), Krishna Dhun Ghowdhry v. Hur Coomary 
Chowdhrain. 

(1866) 3 Mad H C R 99 (102), Govindam Pillai v. Chidambara Pillai. 

(1890) 1890 Pun Re No. 142, Pala Mai v. Nehal Singh, 

(1875) 1875 Bom P J 351, Vidyashankar \ . Gawpatram, 

See also cases cited under Foot-Note (1) above. 

Note 13 

1. (1929) AIR 1929 P C 231 (233, 238) ; 56 Ind App 316 : 53 Bom 699 : 113 

Ind Gas 1 (P C), Radhoba Baloba v. Aburao Bhagivanirao. 

(1929) AIR 1929 P 0 1 (3) : 113 Ind Gas 897 (P C), Annamalai Chetty v. 
Subramanian Chetty. 

(1926) AIR 1926 P G 100 (101, 102) : 53 Ind App 220 : 48 All 529 ; 29 Oudh 
Gas 316 : 93 Ind Gas 1013 ; 1 Luck 389 (P 0),Nirman Singh v. Rudra 
Partab Narain Singh. 

(1880) 6 Bom 48 (59, 60) : 7 Iiid App 181 : 3 Suther 778 : 3 Shome L R 217 ; 
4 Ind Jur 472 : 7 Gal L R 320 ; 4 Sar 173 (P G), Lakshvian Dada 
Naik V. Ramchandra Dada Naik. 

(1885) 11 Gal 777 (783, 784) : 12 Ind App 112 : R & J 90 ; 4 Sar 642 (P 0), 
Raghunath Bali v. Maharaj Bali. 

(1900) 8 Ind Gas 512 (514, 516) (F B) (Mad), Rangiah Chetty v. Subraniayiia 
Chetty. 

(1891) 15 Bom 135 (143), Raoji v. Bala. 

(1930) AIR 1930 Bom 61 (63) ; 64 Bom 4 : 124 Ind Gas 773, Krishnaji v. 
Annajee. 

2. (1890) 13 All 282 (285) : 1891 All W N 88 (F B), Amme Raharn v. Zia 

Ahmad. 

(1912) 15 Ind Gas 394 (396) : 15 Oudh Gas 111, Bisheshar Tewari v. Bishe- 
shar Dayal. 

(1892) 16 Mad 186 (191), Muttakke v. Thimmappa. 

(1895) 22 Oal 954 (960), Mahomed Akram Shaha v. Anarbi Ghowdhrani. 
(1869) 11 Suth W R 132 (133), Lukhee Monee Dossee v. Brojo Bullub Seal. 
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a right to share” in the joint family property.’^ Such a suit would 
not also be maintainable under the Proviso to Section 42 of the 
Specific Belief Act, 1877, when the plaintiff has been excluded from 
possession.^ 

The right of a member of a Malabar tarioad to maintenance is 
a proprietary right based on co-ownership in the property of the 
tarxvad. Consequently, the claim to recover the maintenance or the 
arrears of maintenance falls within this Article, as it is eventually a 
claim to participate in the joint enjoyment of the tartvad property 
and, therefore, “ to enforce the right to share therein.”^ 

14. Suit to re-open partition. — A suit to re-open a partition 
and to re-adjust the shares of the parties thereto on the ground 
of mistake, is governed by Article 96 and not by this Article.^ 

18. Starting point of limitation. — Under the Act of 1859, 
time for such a suit as is contemplated by this Article ran from the 
death of the person from whom the property alleged to be joint is 
said to have descended, or from the date of the last payment to 
the plaintiff on account of the alleged share. ^ 

Under the Act of 1871, the starting point was the date when the 
plaintiff claimed and was refused his share.^ Under the present 

3. (1935) AIR 1935 Pesh 95 (97) : 157 Ind Gas 345, Moti Earn v. Devi Das. 

4. (1933) AIR 1933 Lah 712 (714) : 14 Lah 306 : 141 Ind Gas 409, Atma Earn 

V. Godhti Earn, 

(1935) AIR 1935 Pesh 95 (96) : 157 Ind Gas 345, Moii Earn v. Devi Das. 

5. (1936) AIR 1936 Mad 573 (574) : 163 Ind Gas 190, Narayana Tirumampu 

V, Valia Govinda. 

(1912) 14 Ind Gas 383 (385) : 36 Mad 203, Maravadi v. Pamahhar. 

(1892) 15 Mad 186 (192), Muttakhe v. Thirnmappa. 

Note 14 

1, (1931) AIR 1931 Mad 707 (710) ; 54 Mad 883 : 135 Ind Gas 9, Eania 
Kotaifya v. Sundarararnayya. 

[See (i927) AIR 1927 Nag 350 (350) : 104 Ind Gas 493, Jain v. 
Tukaravi.^ 

Note 15 

1. (1864) 1864 Suth W R 349 (350), Madhuh Dyal v. Punchanun Dyal, 

(1866) 6 Suth W R 170 (170), Bijdonath Ojha v. Gopal Mai. 

(1874) 21 Suth W R 130 (131), Anund Chunder Pooshalee v. Mohta Kishee 
Ddbia. 

(1869) 6 Mad H C R 31 (42, 43), Maharajuhingaru v. Eajah Eow Puntulu. 
(1869) 4 Mad H 0 R 364 (357), Subbaiya v. Eajeswara Sastrulu. 

(1888) 11 Mad 380(392), Jagannatha v. Earnbhadra. (Decision under the Act 
of 1859). 

(1873) 10 Bom H C R 228 (229), Shidhojirao v. Nikojirao. 

(1868) 3 Agra 133 (134), Mt. Jaraoo v. Fakeera. 

(1868) 8 Agra 95 (95), Khorun Singh v. Beharee Lall. [Held that the plain- 
tiffs* suit was barred by lapse of time, they having received nothing 
from the property, a share of which they claimed, for a period beyond 
that prescribed by clause 13.) 

(1868) 3 Agra 158 (168), Maksood Ali Khan v. Ghaseeooddeen Khan, (Do.) 

2. (1882) 6 Bom 741 (742), Hari v. Maruti. 

(1883) 7 Bom 297 (299) : 7 Ind Jur 540, Hansji Chhiba v. Valabh Chhiha. 
(1877) 3 Cal 228 (231), Kali Kishore Boy v. Dhunnunjoy Boy, 
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Article, the limitation is to be computed from the time when the 
exclusion from the joint family property first becomes known to the 
plaintiff,^ Like Article 118, the date from which the time begins 
to run is thus a subjective or personal date.'*' 

16. Suit by a minor. — Time, under this Article, runs when 
the exclusion becomes knotvn to the plaintiff. This is so even in the 
case of a minor. It cannot be laid down as a proposition of law that 
no knowledge can be imputed to a minor during his minority. Their 
Lordships of the Privy Council observe: “the view that you cannot 
impute knowledge to a minor is certainly not in accordance with the 
facts of the human nature.”^ Time, therefore, will begin to run even 
against a minor from the date of his knowledge, though by virtue of 
Section 6 ante he would be entitled to file a suit within three years 
after attaining majority, even if the date of knowledge was beyond 
twelve years of the suit. Of course, if the date of knowledge is not 
shown by the defendant to be beyond twelve years of the suit, the 
suit will not be barred by the mere fact that it was filed more than 
three years after the plaintiff’s attaining majority.^ In the under- 
mentioned decision,^ where a suit was brought by the quondam minor 
plaintiff eight years after his attaining majority, it was observed : 
“ even if it be held that he became aware of his exclusion from the 
date of his attaining majority, the suit is clearly within time.” This 
decision has to be explained on the assumption that the defendant 
failed to offer proof of knowledge beyond twelve years of the suit, 

(1876) 1876 Pun Re No. 100, M^Usadi Mol v. ML Dhan Kour, 

3. (1888) 10 All 343 (346) : 1888 All W N 38, Hashmat Bcgam v. Mazher 

Husain. 

(1882) 6 Bom 741 (742), Hari v. Maruti, 

(1912) 17 Ind Gas 642 (643, 644) : 37 Bom 64, Babaji Akoba v. Dattu 
Laxman. 

(1881) 8 Cal 653 (655) : 6 Ind Jur 637, IsstiriduU Singh v. Ibrahim. 

(1917) AIR 1917 Oiidh 179 (180) : 39 Ind Gas 498, Lala Jagan v. Mathura 
Prasad. 

(1897-1901) 2 Upp Bur Rul 458 (459), Maung Tha Sii v. Maimg Paw. 

(1912) 17 Ind Gas 657 (658) : 37 Bom 84, Malkappa v. Mudkappa. 

[See (1895) 21 Bom 325 (327), Vishitu Ramchandra v. Ganesh Appaji. 

(As to the framing of issue touching the point of limitation.) 
(1885) 11 Cal 777 (783, 784) : 12 Ind App 112 : 4 Sar 642 (P C), 
Raghunath Bali v. Maharaj Bali.] 

4. (1924) AIR 1924 P C 137 (141) : 51 Ind App 220 : 48 Bom 411 : 79 Ind Gas 

971 (P C), Kalyandappa v. Chanbasappa. (This was a decision on the 
interpretation of Article 118 under which the time runs from thf 3 
knowledge of the plaintiff.) 

Note 16 

1. (1924) AIR 1924 P C 187 (141) : 51 Ind App 220 : 48 Bom 411 : 79 Ind Gas 

971 (P C), Kalyandappa v. Chanbasappa, 

(1920) AIR 1920 Mad 793 (797) : 52 Ind Gas 725, Narasimha Deo Garu v. 
Krishnackandra Deo Garu. 

2. (1899) 2 Oudh Gas 348 (360), Lai Gauri Kant v. Shankar Bakhsh Singh. (Of 

doubtful authority on another question ; See Note 3.) 

3. (1929) A I B 1929 All 302 (305) : 116 Ind Gas 849, Niranjan Prasad v. 

Behari Lai, 
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Article 128 


Article 129 


and it cannot be said that the High Court wanted to lay down 
as a proposition of law that no knowledge can be imputed to a 
minor during his minority. 

It has been held in the undermentioned decision'* by the Madras 
High Court that where there is a guardian, knowledge of the 
guardian should be imputed to the minor. 

17. Section 28 and this Article. — Where a suit is barred 
under this Article, the right to the property itself gets extinguished 
under Section 28, ante} 


1 28 .* By a Hindu 
for arrears of main- 
tenance. 


Twelve years. 


When the 
arrears are 
payable. 


1 29 .* Py ^ Hindu 
for a declaration of his 
right to maintenance. I 


Twelve years. 


When the right 
is denied. 


Articles 128 and 129. 

Synopsis 

1. Legislative changes. 

2. Scope of the Articles. 

3. Article 128 distinguished from Article 129. 

4. “By a Hindu.” 

5. Arrears of maintenance. 

6. Right to maintenance. 

7. “When the right is denied.” 


❖ Act of 1877, Article. 128, 129 

Same as above. 

Act of 1871, Article 128 

1:28, .l>y a Hiudu for 1 Twelve years. 1 When the maiuteiiance sued for i& 
inainteiiauce. | j claimed and refused. 


4. (1920) A I K 1920 Mad 793 (798) : 52 Ind Cas 725, Narasimha Deo Qaru v. 
Krishnachandra Deo. 

Note 17 

1. (1882) 8 Cal 919 (921) : 7 Ind Jur 85 (P C), Raw Soonder Roy v. Ramsahye 
Bhugnt. 

(1908) 27 Mad 192 (196) : 1.3 Mad L Jour 341, Ramanathan Chetti v. 
Murugappa Chetti. 

(1914) AIR 1914 Mad 440 (443) : 38 Mad 684 : 22 Ind Cas 655, Nanjaya 
Miidali V . Shamnuga Mudali. 

(1921) A 1 R 1921 Mad 24. (27) : 44 Mad 131 : 60 Ind Cas 583, Atchamma v. 
Bap-iah. (Right to property extinguished under S. 28 — Bight of 
survivor.ship of the excluded memter is also lost.) 

[But see (1866) 3 Mad H C R 99 (103), Qovindan Pillai v. Chidamhara 
Pillai. (Decision under Act of 1859 wherein there was no 
corresponding Section to the present Section 28.)] 



FOR DECLARATION OP RIGHT TO MAINTENANCE 


1775 


Articles 128 and 129. 

1. Legislative changes. 

1. Clause 13 of Section 1 of the Act of 1859 which corresponded to 

these Articles applied only to cases where maintenance claimed 
was a specific charge on the inheritance of any estate;^ in 
other cases, clause 16 of Section 1, which gave six years from 
the accrual of the cause of action, was applied.^ 

2. Article 128 of the Act of 1871 did not provide for a suit for 

arrears of maintenance, but ran as follows: — “Ily a Hindu 
for maintenance — twelve years, when the maintenance sued 
for is claimed and refused.” It was held in the undermentioned 
case'"* that this Article was not intended to define or create 
cause of action, but simply to lay down the period within 
which an existing right may be enforced. 

2. Scope of the Articles. — The corresponding provision of the 
Limitation Act of 1859, namely Section 1 clause 13, applied to 
suits for the recovery of maintenance, whether the right to receive 
maintenance arose out of the general Hindu law, or out of a 
si)ecific deed granting such maintenance.^ Articles 128 and 129 
apply only where the maintenance is claimed not on the basis of 
contract but on the basis of stains of the plaintiff under the Hindu 
law}^ A claim for maintenance based solely on contract will be 


Articles 
128 & 129 
Notes 
1—2 


Act of 1859, Section 1 clause 13 

.... To suits for the recovery of maintenance where the right to receive 
such maintenance is a charge on the inheritance of any estate — the period of 
twelve years from the d(3ath of the persons .... on whose estate the maiute- 
nance is alleged to be a charge; or from the date of the last payment to the 
plaintiff or any person through whom he claims, by the person in possession or 
management of such property or estate . . . on account of such maintenance. . . 

Articles 128 and 129. 

Note 1 

1. (1865) 4 Suth W R 84 (84), Binode Chatter jee v. Luckhec Monee Dehia. 

(When the right to have such maintenance is a charge not on the 
estate of a deceased pcrso?i but on the estate of a living person, 
clause IB Section 1 of Act 14 of 1859 can have no application.) 

(1868) 5 Bom H CRAG 130 (1B2), Timmappa Bhat v. Parfueshriainma, 
(1868) 4 Mad H C R 137 (138), Abbakkn v. Aniniu Shettati. 

(1879) 6 Ind App 114 (118) : 3 Bom 415 : 3 Ind Jur 332 ; 2 Shome L R 274 : 
3 Shome L R 190 ; 8 Suther 617 : 4 Sar 24 : 6 Cal L R 1G2 (P C), 
N arayanrav Ilamchandra v. Itaynabai. 

(1889) 12 Mad 347 (349), Bamanamma v. Samhayya. 

2. (1878) 2 Bom 637 (638), Kalo Nilakanth v. Lakshniibai. 

3 (1879) 3 Bom 207 (209) : 3 Ind Jur 566 : 1879 Bom P J 261, Jivi v. Raniji 
Walji Chowdhuri, 

Note 2 

1. (1864) 1864 Suth W R (Gap) 13 (13), Bamasoondery Debea v. Shaina Soon- 
dery Debea, 

la (1896) 23 Cal 645 (668), Girijanund Datta Jha v. Sailajanund Datta Jha. 
(1936) AIR 1936 Pat 158 (159) : 161 Ind Cas 478, Bahu Bamji Das v. 
Mahamaya Prasad. 

(1915) AIR 1915 Cal 650 (652) : 26 Ind Oas 939, Narendra Chandra Lahari. 
V. Nalini Sundari Debt. 
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governed by Article 115 or Article 116.^ And, if the maintenance is 
made a charge upon an immovable property, a suit to enforce such a 
charge would be governed by Article 132.^ 

Whenever the right to maintenance is founded on the Hindu 
law, these Articles will apply, even if the rate of maintenance is 
fixed by an agreement. In this view, it is submitted, the following 
decision^ is open to doubt. Whether the suit is based upon Hindu 
law or upon a contract is to be determined from the nature of the 
plaint.^ 

3. Article 128 distinguished from Article 129. — A right to 
maintenance is a right which accrues on the hapiiening of a certain 
event, and is not a recurring right but is a constant one till the 
happening of some other event which determines it. On the other 
hand, a right to recover arrears of maintenance is a recurring right 
unless maintenance is fixed by the parties at one consolidated sum.^ 

The cause of action for a suit to recover arrears of maintenance 
accrues from time to time according to the want and exigencies of 
the Iverson entitled." 

4. “By a Hindu.*’ — Articles 12B and 129 govern those cases in 
which the maintenance or the arrears thereof is claimed by virtue of 
a right based upon the general Hindu law and not upon a contract. 
The words “by a Hindu” should be taken to mean “by a person 
claiming under the Hindu law.”^ The term Hindu does not admit of 
any exact definition; all that can be said is that if a person is born a 
Hindu, mere deviation from orthodoxy is not sufficient to deprive 
him of Hindu status. He might continue to possess it even if he 


‘2. See the eases cited in Foot-Note (la) above. 

3. (1883) 9 Cal 945 (951) : 13 Cal L R 330 : 10 Ind App 45 : 4 Sar 442 : 7 Iiid 

Jur 443 : R & fT 72 (P C), Ahmed, H ossein Khan v. Nihal-ud-din 
Khan. (Suit between Muhammadan brothers.) 

4. (1924) AIR 1924 Nag 176 (177) : 75 Ind Cas 833, Bhonajee v. SarasioatL 

5. (1984) AIK 1984 Pat 99 (lOi, 102) : 12 Pat 8G9 : 149 Ind Cas 738, Sara;^- 

wati Kuer v. Shear at an Kner. 

(1936) A I R 1936 iVIad 573 (574) : 163 Ind Cas 190, Narayana v. Vaha 
Govinda. 

Note 3 

1. (1921) AIR 1921 Lah 121 (123) : 2 Lah 243 : 64 Ind Cas 892, Charanjii 

Singh v. Amir xili Khan. 

2. (1879) 3 Bom 415 (420) : 6 Ind App 114 : 6 Cal L R 162 : 3 Ind Jour 332 : 

2 Shome L R 274 : 3 Shorn© L R 190 : 3 Suther 617 : 4 Sar 24 
(P C), Narayana Bao Bamchandra v. Bamabai. 

(1863) 2 Mad H C R 36 (37), Venko'padhaya v. Kaveri Hengusu, 

Note 4 

1. (1896) 23 Cal 645 (663), Girijammd Datta Jha v. Silajantind Datta Jha. 
(1878) 2 Bom 624 (629), Sidlmgappa v. Sidava, (The liability to maintain 
under the Hindu law ari.ses out of the jural relation of the Hindu 
family and ha.s no connexion with contract.) 

(1936) AIR 1936 Pat 158 (159) : 161 Ind Cas 478, Babu Batnji Das v. Eai 
Mahainaya Prasad. 

[S(!?(1929) air 1929 Lah 872 (873) : 121 Ind Cas 428 : 11 La'll 
99, Parshotam v. Balwant,] 
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•becomes a member of Brahmo Samaj or accepts the religious persua- 
sion of the Sikhs or the Jains or at times worships with Buddhists.* 

The effect of the words *‘by a Hindu” in these Articles excludes 
from their application not only a suit for maintenance brought by 
one who is 7tot a Hindu, ^ but also a suit brought by one who though 
a Hindu is not entitled to maintenance under the Hindu law} As 
to persons who are entitled to maintenance under the Hindu law, 
see the undermentioned cases. ^ 

5. Arrears of maintenanoe. — In order to recover arrears of 
maintenance, it is necessary to prove that there was a wrongful 
withholding of maintenance for the period for which the arrears 
are claimed.^ Mere non-payment of maintenance is not a conclusive 
proof of wrongful withholding. But it constitutes prima facie proof 
of wrongful withholding, and if it is coupled with a denial of the 
plaintiff’s right to maintenance, it may become a sufficient i)roof of 
wrongful withholding to entitle the plaintiff to claim arrears of 
maintenance,* 


Articles 
128 & 129 
Notes 
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2. (1903) 31 Cal 11 (32, 33) : 30 Ind App 249 : 7 Cal W N 895 : 5 Bom L R 

845 : 13 Mad L Jour 881 : 1903 Pun Re No. 84 : 1903 Pun L R 
185 : 8 Bar 543 (P C), Bhagwan Koer v. J, O. Bose. 

(1922) AIR 1922 P C 197 (200) : 49 Cal 310 : G6 Ind Gas 609 : 48 Iiid App 
553 : 11 Low Bur Rul 155 (P 0), Ma Yait v. Maung Chit Maung. 
(1926) AIR 1926 Lali 100 (lOG) : 94 Ind Cas 695 : 7 Lah 275, Basant Das v. 
Hem Si7igh. (Udasis coiiKtitute a sect of Sikhism — They are Hindus.) 
[See (1927) AIR 1927 Pat 145 (169) : G Pat 606 : 106 Ind Cas 620, 
Ishwari Prasad v. i/nri Prasad Lai.] 

3. (1919) AIR 1919 Bom 37 (37) : 51 Ind Cas 968, AU Mohamed v. Fatima 

Mohamed. (Claim for maintenance by a Muhammadan — Article 61 
applied.) 

4. (1915) AIR 1915 Cal 550 (551) : 26 Ind Cas 939, Narendra Chandra v. 

Nalini Stmdari. (Article 128 does not apply when claim is by stranger 
to family — Widow of invalidly adopted son is not member of family.) 

5. (1896) 20 Bom 181 (188, 189), Maharana Shri Fatesangji v. Kuvar Hari- 

sing ji. (Right of maintenance in impartible estate.) 

(1918) AIR 1918 P C 81 (83): 41 Mad 778 : 45 Ind App 148 : 47 Ind Cas 354 

(P C), Barna Bao v. Bajah of Pittapur. (Impartible zaniindari 

Suit for maintenance by an adopted son of the late Rajah against the 
present Rajah.) 

(1903) 27 Mad 13 (15), Lingappa Goundan v. Yemdasan. (Claim by illegiti- 
mate son of a Hindu by a woman not a Hindu, to maiutenance.) 

(1902) 29 Cal 557 (570, 576) : 6 Cal W N 530, Siddesury v. Janardhan. 

(Widowed daughter-in-law — Moral obligation of the father-in-law 

Legal obligation of his heir.) 

Note 5 

1. (1893) 18 Mad 403 (405), Seshamma v. Suhharayadii. 

2. (1900) 24 Mad 147 (154, 155) : 27 Ind App 151 : 5 Gal W N 74 : 10 Mad L 

Jour 294 ; 2 Bom L R 945 : 7 Sar 761 (P G), Mallikarjuna Prasada 
Nayadu v. Durga Prasada Nayadu. (Reversing 17 Mad 362.) 

[See (1885) 10 Bom 327 (338) : 11 Ind Jur 24, Bamrao Trimhak v. 
Yeshivantrao Madhavrao.] 

a/so (1873) 12 l^ng L R 238 (248) : Ind App Sup Vol 203 : 20 
Suth W R 21 : 3 Sar 269 (P C), Baja Prithee Singh v. Rani 
Eajkooi^i] 
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It is not necessary to prove a demand for each year’s mainten* 
ance as it became payable.^ While a demand is allowed to be prima 
facie evidence of need on the plaintiff’s part, it is not in a demand 
that the right to obtain the arrears of maintenance is rooted.^ 

Wrongful withholding of maintenance constitutes a cause of 
action. The withholding of maintenance may be x^i*cved otherwise 
than by a demand and refusal, that is, by any circumstances which 
would amount to a refusal of maintenance.^ 

Arrears of maintenance can be claimed for any number of years 
within the period of limitation, unless abandonment or waiver is 
expressed or can be implied from the circumstances of the case.^ 
However, it must first be x)roved that the plaintiff’ is entitled to 
maintenance under the general Hindu law.^ And even on such i)roof, 
the grant of arrears is a matter within the discretion of the Court 
and the Court may for sufficient reasons refuse to award any arrears,, 
or may award arrears at a rate lower than that fixed for payment in 
the future.'* As to circumstances when arrears of maintenance may 
be totally refused by the Court, see the undermentioned cases. 

3. (1900) 24 Mad 147 (154, 165) : 27 Ind App 151 : 5 Cal W N 74 : 10 Mad L 

Jour 294 : 2 Bom L R, 945 : 7 Bar 761 (P C), Malliharjuna v. Baja 
Venka ta Barfialingam ma . 

(1911) 10 Ind Gas 110 (111) (Mad), Bangathayi v. Nelli M^imtswamy. 

(1911) 12 Ind Cas 708 (708) : 3G Bom 131, Farvaihi Bai Bhagiraih v. 
Chatru Lunbaji. 

4. (1918) AIR 1918 Bom 122 (122) : 43 Bom 66 : 47 Ind Cas 623, Karhasappa 

V. Kallava. 

(1900) 24 Mad 147 (155) : 27 Ind App 151 : 5 Cal W N 74 : 10 Mad L Jour 
294 : 2 Bom .L R 945 : 7 Sar 761 (P C), Mallikarjima Prasada 
Nayadu v. Diirga Prasada Nayadu. * 

5. (1879) 6 Ind App 114 (119) : 3 Bom 415 : B Ind Jur BB2 : 2 Sliome JU R 274 : 

3 Shome L R 190 : 3 Suther 617 : 4 Sar 24 : 6 Cal L R 162 (P C), 
Narayan Rao Raniachandra v. Ramabai, 

6. (1S92) 17 Bom 45 (48), Motilal Prannath v. Bai Kashi, 

7. (1928) A I R 1928 Mad 501 (562) : 107 Ind Cas 641, Erishnamachariar v. 

Chellamnial. 

(1911) 10 Ind Cas 110 (111) (Mad), RangatJiayi v. Nelli Munusimviy, 

(1864) 1864 Suth W R (Gap) 3 (^),RamLal Mookerjee v.Mt.Tara Soondaree 
Debia. (Waiver inferred from the facts of the case.) 

(1934) AIR 1934 Pat 99 (103) : 12 Pat 869 ; 149 Ind Cas 738, Sarasioati 
Kiier V. Sheoratan Kucr, (Interest on arrears of maintenance was not 
allowed.) 

[See also (1894) 20 Bom 181 (188, 189), Fatesangji Jasvatsangji v. 
Ilarisangji Fatesangji. (Right of maintenance in impartible 
estate.)] 

8. (1934) AIR 1934 Pat 99 (103) : 12 Pat 869 : 149 Ind Cas 738, Sarasioati 

Kuer V. Sheoratan Jitter, 

9. (1899) 21 All 183 (185, 186) : 1899 All W N 22, Raghubans Kunwar v. 

Bhagwant Kunwar. (Eleven years’ delay in bringing the suit for 
arrears of maintenance — Arrears at Rs. 16 and future maintenance ai 
Rs. 80 a month allowed.) 

(1918) AIR 1918 Bom 122 (122) : 43 Bom 66 : 47 Ind Cas 623, Karhasappa 
V. Kallava. 

(1893) 18 Mad 403 (404), Seshamma v. Subbarayadu. 

10, (1928) AIR 1928 P C 187 (190) : 110 Ind Gas 30 (P C), Naganna Nayudu v. 
Rajayalakshimi Devi, (AIR 1926 Mad 767, Reversed.) 
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6, Right to maintenance. — A claim by a junior member of a 
tarivad against the karnavan to enforce his right to participate in 
the joint enjoyment of the tarwad property is not a suit relating 
to maintenance but is one for the enforcement of a right to or in 
immovable property. The right to maintenance in a Malabar tarivad 
is the mode in which the right of ownership is enforced. Hence, a 
suit for maintenance by a junior member of a tarwad is one that by 
its nature falls under Article 127 as a suit to enforce the right to 
share in joint family property and not one under Article 129.^ 

As to whether a decree can be passed for future maintenance, 
see the case^ cited below. 

7. “When the right is denied.” — Time runs from the date 
when the right is denied, that is, when there is a formal and final 
refusal on the part of the defendant of the right of the plaintiff for 
maintenance.^ 

Even where the suit to establish a right to maintenance is barred, 
the right is not extinguished and a defence of a right to maintenance 
will not be barred.^ 

It is for the defendant who sets up the bar of limitation to prove 
the denial at a time beyond the period prescribed.^ 


130 ." For I Twelve years. When the right to Article 130 
the resumption resume or assess the 

or assessment of land first accrues, 

rent-free land. 

Act of 1877, Article 130 
Same as above. 

Act of 1871, Article 130 

Same as above, with an additional proviso which ran : — Provided that no 
such suit shall be maintained whcro the land forms part of a permanently 
settled estate, and has been held rent-free from the time of the Permanent 
Settlement. 


(1889) 12 Mad 183 (185, 186), Venhanna v. Aitamma. 

(1920) AIR 1920 Lah 306 (303) : 1919 Pun Ke No. 147 : 55 Ind Gas 2, Mt. 
Bholi Bai v. Mt, Chiinni Bai, 

Note 6 

1. (1912) 14 Ind Gas 383 (385) : 36 Mad 208, Maravadi v. Pamakkar. 

(1903) 13 Mad L Jour 499 (499), Achutan Nair v. Kimjunni Nair. 

2. (1891) 19 Gal 139 (145, 146) (P B), Ashutosh Banner jee v, Lukhimoni Debya. 

Note 7 

1. (1896) 20 Bom 181 (189), Fatesangi Jaswatsangji v. Harisangji Fatesangji, 
(1899) 12 Mad 347 (349), Ramanarmna v. Sambayya. 

2. (1924) AIR 1924 Oal 364 (366) : 73 Ind Gas 235, Gopal Chandra v. Kadam- 

hini Dasi, 

3. (1914) AIR 1914 Mad 457 (457) : 23 Ind Gas 831, Bangappa Kalaka v. 

Kulandai AyaL 


Articles 
128 & 129 
Notes 
6—7 
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Article 180 
Note! 


Synopsis 

1. Scope of the Article. 

2. Right first accrues. 

8. Right of resumption of land. 

4. Denial of liability to assessment. 

5. Effect of bar under this Article. 

6. Reyenue sale. 

7. Suits by Government. 


1. Scope of the Article. — The Article applies to suits for the 
resumption or assessment of rent-frea land. Unless and until the 
tenure in question is found to be a rent-free tenure, this Article has 
no application.^ In other words, a suit for the assessment of land 
presumably liable to be assessed is not covered by this Article.^ 
Where the land is not rent-free and the relationship of landlord and 
tenant exists, the right to have fair rent assessed continues so long 
as the relationship continues^ and mere non-payment of rent for a 
period does not bar the landlord’s right to have the rent assessed 
and to recover the rent from the tenant.^ 


Act of 1859, Section 1 clause 14 

To suits by the proprietor of any land or by any 
person claiming under him, for the resumption or assess- 
ment of any lakheraj, or rent-free, land — the period of 
twelve years from the time when the title of the person 
claiming the right to resume and assess such lands, or of 
some person under whom he claims, first accrued. Pro- 
vided that, in estates permanently settled, no such suit, 
although brought within twelve years from the time when 
the title of such person first accrued, shall bo maintained 
if it is shown that the land has been held lakheraj, or 
rent-free from the period of the Permanent Settlement. 


Article 130 — Note 1 

1. (1919) AIR 1919 Cal 885 (88G) : 47 lud Cas 420, Karnini Sundari v. Abdul 

Halim. (Record of Rights in this case stated that though no rent was 
paid at the moment, the land was liable to pay rent.) 

(1923) AIR 1923 Cal 392 (393) : 72 Ind Cas 329, Alcbar Sarcar v. Eamesh 
Chandra Moitra, 

ISee (1914) AIR 1914 Cal 270 (272) : 21 Ind Cas 415, Keshwar 
Bhagat v. Sheo Prasad Lai.'] 

2. (1919) AIR 1919 Cal 989 (990, 991) : 46 Ind Gas 428, Dhananjoy Manjhi v. 

Upendra Nath Deb. (The Record of Rights showed that the land was 
liable to be assessed for rent.) 

(1919) AIR 1919 Cal 885 (886) : 47 Ind Cas 420, Ka7nini Sundari v. Abdul 
Halim, 

3. (1932) AIR 1932 Cal 41 (42) : 133 Ind Gas 693, Gour Sundar Majumdar v. 

Krishna, Kamhii Chaudhurain, 

4. (1923) AIR 1923 Cal 392 (393) : 72 Ind Cas 329, AJcbar Sarcar v. Eamesh 

Chandra Moitra. 

' (1912) 16 Ind Cas 365 (366) : 40 Cal 173, Prosonna Kumar Muhherjee ^* 
Srikantha, 

(1878) 2 Cal L R 569(570), Protap Chunder Ckotvdhry v , Shukhee SooUduree 
Dassee, 


Limitation of 
twelve years. Suits 
by pi‘opi'ietor of land 
to resume or assess 
lakheraj, or rent- 
free land. Proviso, 
if the land has been 
held rent- free froyn 
the time of the Per- 
marient Settlement. 
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Article 180 
Notes 
2—8 


3. Ri^ht of resumption of land. — In suits for resumption of 
land granted to the defendant for life, the right to resume arises on 


[See (1916) AIR 1916 Bom 273 (274) : 40 Bom 606 ; 36 lud Oas 505, 
Madhavrao v. Ansuyabai. 

(1913) 19 Ind Cas 64 (65) (Cal), Chintamoni Dutt v. Jogeshur Bhatta- 
charya. 

(1868) 10 Suth W E 461 (461), Dhunput Singh v. Rus&ovioyee Chow- 
dhrain. (Prcsumpfeion of ‘rent-free’ from continued non-payment 
of rent discussed.) 

(1921) A I B 1921 Bom 176 (176) ; 60 Ind Cas 892 : 45 Bom 638, 
Bhima Bai v, Swami liao. (There must be some overt act, such 
as refusal to pay rent.)] 

Note 2 

1. (1874) 23 Suth W R 24 (24), Mt.Bunnoo v. Mo^dvie Arneerooddeen. (Plaintiff 

a purchaser from Government.) 

(1864) 1 Suth W R 197 (198), Niru7ijun Acharjee v. Kurali Charn Bauer jee, 
(Putncedar deriving title from ziirnindar whoso right to resume 
lapsed.) 

(1865) 3 Suth W R 33 (36), Krishlo Mohundoss Buhshee v. Joy Eishen 
Mookerjee. (Do.) 

(1871) 15 Suth W R 436 (436) Gunga Barn Chowdhry v. Huree Nath 
Chowdhry. (Do.) 

(1864) 1864 Suth W R 170 (170), Sheikh Busseeroodeen v. Shihpersad 
Choivdry. (Suit by dar-putneedar who purchased at a sale — Limita- 
tion does not begin from date of sale but from the time when the right 
accrued to predecessor.) 

(1866) 3 Mad H C R 67 (68), Sri Raja Seta Rama Krishna Rayudappa 
Ranga Boo Bahadur Garu v. Stri Jagunti Sitayamma Garu, 

2. (1867) 2 Agra 189 (189), Dayum Khan v. Thujisookh Bai, 

3. (1896) 1896 Bom P J 602, Nasarvanji Jehangirji Wadia v. Sir Jamsetji 

Jijibhoy. (The land became assessable in 1879-80 ; ever since then the 
defendant refused to pay assessment.) 

4. (1889) 16 Cal 449 (455), Bir Chunder Manikya v, Eajmohun Goswami, 

(1889) 16 Gal 450n (452), Nil Komul Chuckerhutty v.Bir Chunder Manikya, 

[See (1871) 15 Suth W R 474 (475, 476), Bajah Suttyanund Ghossal v. 
Bur Kishore Dutt, 

(1872) 17 Suth W R 363 (364) : 8 Beng L R App 82, Sowdaminee Debee 
V. Suroopchunder Boy.l 

[But lee (1878) 2 Cal L R 569 (570), Protap Chunder Chowdhry v. 
Shukhee Soondaree Dassee. (The decree in the prior suit haying 
left the defendant in the position of a tenant, he cannot change 
his position without an intermediate surrender to the land- 
lord.)] 


2. Ri^ht first accrues. — Where a cause of action for resump- 
tion or assessment has arisen in favour of a particular person, 
time begins to run from that date and the fact that the plaintiff 
succeeds to such person will not give him a fresh starting point of 
limitation.^ So also, the mere recognition of the plaintiff’s right 
to resumption contained in a wajih-uUurz does not amount to a 
re-grant so as to give plaintiff a new starting point for the right 
of resumption.^ 

A suit for assessment must be brought within twelve years of 
the date on which the land became liable to assessment.^ A decree 
declaring certain lands to be liable to resumption and assessment in 
a prior suit between the parties gives new starting point of limitation 
for a subsequent suit for actual assessment."* 
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the death of the grantee.^ 

An unequivocal demand for possession so as to operate as a final 
election of the landlord to re-enter, constitutes the starting i)oint of 
limitation for an action for resumption.^ 

In the case of lands granted for service, the refusal to perform 
the service gives the cause of action for resumption,^ The mere 
non-'performance of the service does not, by itself, make the posses- 
sion of the holder adverse to the plaintiff.^ A grant created by a 
zamindar for personal services to be rendered would be prima facie 
resumable when the services are dispensed with f but in such a case 
the plaintiff is not entitled to resume the grant before he gives the 
grantee notice dispensing with his services.^ It would also seem to 
be necessary in such cases to establish that, on the terms of the 
grant, it was resumable by remission of service/ 

A grant rent-free for a particular purpose cannot be resumed 
so long as the i)urpose continues and no right of resumption or 
assessment arises.^ 

Where a grant of land making the grantee exempt from the 
payment of the Government revenue is void under law, the land is 
resumable. 

4. Denial of liability to assessment, — In suits for assessment 
of rent, the cause of action may arise upon a distinct notice of the 
tenant’s claim to hold the land rent-free,^ that is, a hostile claim to 

Note 3 

1. (1924) AIR 1924 Pat 298 (299) : 71 Ind Gas 929, Abram v. Jagatraj 

Kuer, 

2. (1924) AIR 1924 Pat 449 (450) : 3 Pat 320 : 78 Ind Gas 474, Kamakshya 

Narain Singh v. Suraj Nath Misra. 

3. (1929) AIR 1929 Pat 433 (436) : 9 Pat 425 : 123 Ind Gas 630, Nirrnal 

Kumar v, Surjan Dusadh. 

4. (1922) A I R 1922 Pat 541 (542) : 1 Pat 292 : 69 Ind Gas 703, Nand Lai 

Sahu V. Shrinivas Hukuin Singh. 

(1899) 23 Bom 602 (604, 606, 607) : 1 Bom L R 61, Komargowda v. Bhirnaji. 
(There must be a refusal to parform service or a claim to hold the land 
free of service.) 

5. (1895) 22 Cal 938 (942), Radha Pershad v. Budhu Dashad. 

6. (1895) 22 Gal 938 (942), Radha Pershad v. Budhu Dashad. 

7. (1877) 1 Bom 586 (589) : 1 lud Jur 849, Keval Kuler v. Talukhdari Settle- 

ment O fflcer. 

8. (1912) 13 Ind Gas 513 (515) : 39 Cal 439, Birendra Kishore v. Akraynali. 

(Grant to certain tenants to construct embankments to a silted-up 
tank and to re-excavate the tank — Tank excavated and kept up.) 

9. (1880) 2 All 545 (550, 551, 554) (F B), Jaganath Pandey v. Prag Singh. 

(S. 10, N. W. P. Regulation 19 of 1793; S. 30, Act 18 of 1873 and 

S. 79, Act 19 of 1873 — Length of possession by grantee is immaterial : 
see page 550.) 

[See (1868) 9 Suth W R 1 (2) ; Beug L R Sup Vol 774 (F B), Mako- 
med Akil v. Asadunnissa Behee.] 

Note 4 

1. (1926) AIR 1926 Cal 883 (885, 886) ; 95 Ind Cas 622, Devendra NiwaAn y • 
Jhumur Pramanik, 
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the knowledge of the The same principle would apply in 

«uits for resumption.*^ 

At the preparation of the Eecord of Eights the defendants claimed 
to be entitled to hold the lands without payment of rent. Their 
contention was, however, overruled and an entry in the Eecord was 
made that the land was not exempt from payment of rent. It was 
held that a suit for assessment of rent, instituted more than twelve 
years after the above infructuous assertion of the right of the 
defendants, was not barred. In a similar case, where in the Eecord 
of Eights no actual decision of the question was made by the 
Settlement Officer but the tenant was entered as a settled raiyat 
and no rent had been assessed, it was held that limitation ran from 
the date of the Eecord of Eights.’^ 

5. Effect of bar under this Article. — The effect of not suing 
within the period prescribed is to create rights by adverse i)ossession 
in a party who has proved possession of the lands without any 
stipulation for rent for over the said period.^ The reason is that a 

2. (1916) AIR 191G Cal 880 (880) : 82 Ind Cas 856, Birendra Kishore v. Iia7yi 

Kuinar Chakkravarthi. 

(1915) AIR 1915 Cal 386 (387) ; 30 Ind Cas 896, Birendra Kishore v. 
Lakshrni. 

(1915) AIR 1915 Cal 527 (528) : 31 Ind Cas 391, Kali Mohan Tripura v. 

Bireyidra Kishore. (Claim in settlement proceedings.) 

(1912) 13 Ind Cas 517 (518) (Cal), Birendra Kishore v. Dilwar AH. 

(1912) 13 Ind Cas 518 (519) : 39 Cal 453, Bireruha Kishore v. Boshan Khan* 
(1933) AIR 1933 Pat 596 (597) : 145 Ind Cas 949, Kisho Prasad Singh t. 
Triheni Sahai. 

■(1936) AIR 1936 Cal 289 (291) : 9 E Cal 589 (590, 591) : 106 Ind Cas 821, 
Chandra Kumar Be v. K. C. Mukerjee, Official Beceiver. (Limita- 
tion begins only from the time of the landlord’s knowledge that tenant 
is holding land without payment of rent.) 

[See (1915) AIR 1915 Cal 416 (416) : 30 Ind Cas 917, Birendra 
Kishore v. Nazir Mahomed.'i 

3. (1878) 3 Cal 793 (790), Petamher Baboo v. Nilmony Singh Deo, 

4. (1918) AIR 1918 Cal 784 (785) : 38 Ind Cas 409, Birendra Kishore v. 

Fill jail Bihi. (This was not a suit in respect of rent-free laud.) 

5. (1912) 15 Ind Cas 04 (64) (Cal), Aman Gazi v. Birendra Kishore, 

Note 5 

1. (1924) AIR 1924 Cal 093 (094, 097) : 51 Cal 135 : 81 lud Cas 493, Sailaja 
Nath Bay v. Reshee Case Law. 

(1915) AIR 19i5 Cal 835 (830) : 30 Ind Cas 948 (F B), Birendra Kishore v. 
Bamachandra Dey, (Suit for assessment of rent — No relationship of 
landlord and tenant alleged — Defendant claiming rentdree title for 
over twelve years.) 

(1914) A I R 1914 Cal 820 (821) : 24 Ind Cas 319, Jafar Ahmed v. Birendra 
Kishore. (Do.) 

(1880) 5 Cal 949 (952) : 6 Cal L R 200, Abhoy Churn Pal v. Kally Per shad. 
(1807) 7 Suth W R 21 (22, 23) : 11 Moo Ind App 345 ; 1 Suther 676 : 2 Sar 
284 (P C), Gunga Gohind Mundul v. Collector of the 24 Pergunnahs. 
(1864) 1 Suth W R 248 (249), Badha Kisto Mytec v . Bhugivan Chtinder Bose. 
(1916) AIR 1916 Bom 273 (274) : 40 Bom 606 : 36 Ind Gas 505, Madhavrao 
V. Anusuyabai. 

(1933) AIR 1933 Pat 596 (697) : 146 Ind Cas 949, Kesho Prasad v. Tribeni 
Sahay. 

■(1866) 1 Agra Rev 38 (40), Bhagoutee Charun v. Baboo Shiva Pershad, 
(Rent-free holder encroaching on adjoining land and enjoying it for 
over twelve years — Suit for assessment or resumption barred.) 


Artiole 130 
Notes 
4—8 
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Article 180 suit to resume or to levy assessment on rent-free lands is a suit. 

Notes really for possession within the meaning of Section 28 of the 

d — 1 Limitation Act.^ 

A distinction has to be drawn between a claim of adverse posses- 
sion in respect of the absolute interest and that in respect only of a 
limited interest as a tenant. In the latter case, a claim for assess- 
ment of rent will not be barred except as provided by Article 130.^ 

The different periods in respect of two different claims cannot 
be tacked on to raise a plea of adverse possession in a suit for 
assessment of rent,*^ 

A tenant, however, is not precluded from asserting adverse 
possession in respect of land which w^as not part of his tenure 
originally but which was a later accretion held by him adversely 
to the jdaintiff.^ 

6. Revenue sale. — Where, under any enactment for the time 
being in force, a sale held for arrears of revenue is subject to all 
incumbrances, a claim by adverse possession acquired prior to such 
sale has been held to be an “incumbrance”^ and in such a case, though 
a suit for assessment or resumption may not be barred as such, 
under this Article, the claim by adverse possession will i)revail as- 
an incumbrance as aforesaid.^ 

7. Suits by Government. — A suit by the Government or by an 
auction-purchaser claiming under the Government for resumption or 
assessment is not governed by this Article but by Article 149.^ 


[See (1933) A I B 1933 All 624 (625) : 150 Ind Cas 264, Tika v. Bihi 
Kalswnulnnissa. 

(1915) AIR 1915 Cal 422 (423) : 30 Ind Cas 946, Birendra Kisore 
Manihya v. Ananda'priya Baishanabi. 

(1915) A I r ’i 915 Gal 557 (558) : 30 Iiid Cas 942, Birendra Kishore 
Manikya v. Ravicharan Dass. 

(1909) 4 Iiid Cas 494 (494) (Cal), Pran Krishna Shaha v. Naba 
Kumar Choivdhary. (Lakheraj title obtained by claim of 
adverse possession as Lukherajdars.) 

(1875) 24 Suth W R 389 (390), Shaikh Ghogoolee v. Shaikh Muzhur. 
(1865) 4 Suth W R 53 (53), Dhunyut Singh v. Boojah Sahoo, 

(I860) 6 Suth W R 294 (295), Oossain Shea v. Mahadeo Suhaye, 
(1866) 7 Suth W R 531 (532) : Berig L R Sup Vol 730, James Furlong 
V. Kushroo MundurJ] 

2. (1921) AIR 1921 Bom 303 (306) : 45 Bom 694 : 61 Ind Cas 40, Sakharam 

Govind v. Trimbakrao Ramchandra, 

3. (1926) AIR 1926 Cal 883 (885) : 95 Ind Cas 622, Devendra Naryan v. 

Jhuynur Pramanik. 

4. (1934) AIR 1934 Pat 31 (32) : 146 Ind Gas 811, Shambu Bhagat v. Ramdas 

Bhagat. (First claim was a jagir right which was negatived by the 
High Court. Subsequent claim of right to hold rent-free.) 

6. (1911) 11 Ind Gas 30 (30, 31) (Gal), Taran Chandra v, Qanendra Nath. 

Note 6 

1. (1894) 22 Oal 244 (251, 262), Karmi Khan v. Brojo Nath Das. (Section 53;, 

Bengal Revenue Sale Law (Act 11 of 1859).) 

2. (1894) 22 Cal 244 (252), Karmi Khan v. Brojo Nath Das. 

Note 7 

1.(1882) 8 Cal 230 (235, 236); 10 Cal L R 41, Koylashbashiny Bossee v. 
Qocoolmoni. 
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.131.* To esta- Twelve years. When the plaintiff Article ISH 
blish a periodically is first refused 

recurring right. the enjoyment of 

) the right. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Sait for recovery of arrears of 

payments periodically due. 

i. Suit against co.sharer or rival 
claimant of right. 

8. “Periodically recurring right.” 

6. Bight to turn of worship. 

7. Suit for enhancement of rent, etc. 

8. Right to maintenance. 

9. Starting point of limitation. 

Other Topics 

Burial fees ... ... ... ... See Note 6 F-N (6> 

Exclusive or perpetual right ... ... ... See Note 5 F-N (5) ; 

Note 6, Pt. 2- 

Extiijguishment of right ... ... ... See Note 2, Pt. 4 

Malikana ... ... See Note 4 Pt. 3; Note 5 F-N (C)' 

Mere non-payment of rent for 12 years — No adverse possession ... See Note 9 

F-N (2)^ 

Right to office lost — Right to recurring payments also lost ... See Note 2,. 

Pts. 5 to 7 

Suit for mere declaration — Consequential relief not necessary ... See Note 2, 

Pts. 2, 3 

“To establish” ... ... ... See Note 2 F-N (3) ; Note 3 

1. Legislative changes. — There was no specific iirovision 
corresponding to this Article in the Act of 1859} The Article w^as 
first introduced in the Act of 1871 and repeated in the Acts of 1877 
and 1908. 

2. Scope of the Article. — Where a plaintiff is entitled to a 
periodically recurring right but is refused the enjoyment of such 
right, he can sue for a declaration that he is entitled to such right. 

Such a suit will be one for the establishment of a periodically recur- 
ring right and will come within the purview of this Article, Thus, 
where a plaintiff claims to be entitled to receive a certain 'percentage 

^ Acts of 1877 and 1871 

Same as above. 

Act of 1859 

No corresponding provision. 

Article 131 — Note 1 

1. See (1871) 16 Suth W R 29 (80) : 6 Beng L R 362, Gaur Mohan Chowdhurp 
V. Madan Mohan Chowdhury. (Such suits were held to be 
governed by the residuary provisions of clause 12, Section 1 of Act 
of 1859.) 
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on the revenue collections of certain villages every year but the 
Government refuses to pay him such percentage and contends that 
he is only entitled to a fixed annual payment, a suit for a declaration 
by the plaintiff that ho is entitled to a percentage of the revenue 
collections every year will be one within this Article.^ 

The Article will ax)ply to a suit for a hare declaration that 
the plaintiff is entitled to a periodically recurring right. It is not 
necessary that the suit must include a prayer for consequential 
relief? The contrary view^ is, it is submitted, not correct. 

It has been hold that where the plaintiff has been refused the 
enjoyment of his periodically recurring right and he does not sue 
for the establishment of such right within the period of limitation 
j)rescribed by this Article, his right will be extinguished under 
Section 28, ante? 

Whore the plaintiff’s recurring right depends on some other 
right which is extinguished under Section 28, the recurring right 
also will be extinguished and no suit will, thereafter, lie for the 
establishment of such right.^ Thus, where the plaintiff’ claims a 
right to inspect the accounts of a temple annually but this right 
depends on the plaintiff”s right of supervision over the management 
of the temple, the iffaintiff’ will lose his right of annual inspection 
of accounts also it he loses, by efflux of time, his right of supervision 
over the management of the temple.^’ Similarly, where a right to 
certain annual payments is attached to an office, the loss of the right 
to the office will also involve the loss of the right to the annual 
payments/ 

3. Suit for recovery of arrears of payments periodically 
idue. — Where the ^daintiff is entitled to certain annual or other 
I)eriodical payments and the suit is for the recovery of arrears of such 
payments, there is a conflict of decisions as to whether this Article 

Note 2 

1. (1934) AIR 1934. P C 108 (112) : 148 Ind Gas 790 ; 58 Bom 306 : 61 Ind App 

190 (P 0), Secy, of State v. Farashram Madkavrao. (Oonfirmiug 
AIR 1932 Born 319.) 

2. (1937) AIR 1937 Mad 303 (307) : 173 Ind Gas 307, Chakrapani Mao v. 

Venkatadri Appa Rao. (7 Mad 341, Followed.) 

e, (1893) 16 Mad 294 (295) : 3 Mad L Jour 98, Balakrishna v. Secy, of State* 
(1903) 26 Mad 291 (313, 314) : 13 Mad L Jour 27, Batyiamasari v. Akilan^ 
dammal. (The expression *‘to establish” is used as the correlative of 
“fco sot aside.”) 

4. (1883) 1883 Pun Re No. 106 x^age 331, Durga v. Bhonatu. (Grazing rights.) 

5. (1917) A I R 1917 Mad 407 (408) : 35 I. C. 646, Siddalinga v. Ramackandra. 
(1938) A I R 1938 Mad 47 (50), Krishni&h v. Lodd Govind Doss. 

[See (1935) AIR 1935 Mad 377 (378) : 157 Ind Gas 569, Ambalam^ v. 
V. R. M . Peria Karuppan. (Landlord not suing for possession 
within 12 years after termination of lease — Right to recover 
arrears of rent also is barred.)] 

€. (1917) A I B 1917 Mad 407 (408) : 35 I. C. 646, Siddalinga v. JRamachandra. 
■7. (1938) A I B 1938 Mad 47 (50), Krishniak v. Lodd Govind Doss. (26 Mad lX3, 
Followed ; A I B 1920 Mad 447, Explained.) 
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applies to such a suit. The view generally adopted is that such a 
suit is not a suit to establish a periodically recurring right but one to 
enforce mch right and that therefore this Article will not apply to 
such a suit.^ But it has been held by the Madras High Court^ and 
the Judicial Commissioner’s Court of Nagpur'^ that such a suit also 
will come within the scoi)e of this Article. It is submitted that this 
view is not correct. But even according to the Madras High Court, ^ 
if the suit is not against the person liable to make the payment in 
the first instance but against a person who has received the payment, 
this Article will not apply, the reason being that in the latter case 
the suit will be one for money had and received and will come under 
Article 62 supra. Similarly, a suit for recovery of rent*' or wages® 
will not be governed by this Article as there are special Articles 
.applicable to such cases. 


Note 3 

1. (1937) A I E 1937 All 57 (GO) : 166 Ind C.as 8‘i3 : I L E (1937) All IdO, 
Hidayat Ullah v. Gokul Chand. (A I E 1914 Mad 377 (F B), Dissented 
from.) 

(1912) 14 Ind Gas 505 (505) * 34 All 246, Lachminarain v. Turah Unnissa. 
(1931) A I E 1931 Bom 189 (190) : 55 Bom 193 : 131 Ind Gas 465, J anardhan 
Trirnbak v. Dinkar Hari, 

(1917) A I E 1917 Bom 10 (11) : 42 Bom 277 : 44 Ind Gas 851, Huchrao 
Tirnmaji v. Bhirnarao Gururao, 

(1897) 22 Bom 669 (671), Ghainanlal v. Bapuhhai. 

(1929) A I E 1929 Lah 872 (873) ; 11 Lah 99 : 121 Ind Gas 428, Parshotam 
Smgh V. Balwant Singhs 

(1921) A I E 1921 Lah 12l‘(123) : 64 Ind Gas 892 : 2 Lah 243, Charanjit 
Singh v. Amir AH, 

(1906) 1906 Pun Rc No. 83 p. 306 : 1907 Pun L R No 89, Dost Muham^ 
mad V. Sohan Singh. 

(1919) A I E 1919 Oudh 84 (86) : 22 Oudh Gas 345 : 54 Ind Gas 540, Jagdeo 
V. Mathura Prasad, 

(1936) AIR 1936 Pat 158 (159) : 161 Ind Gas 478, Babu liarnji Das v. 
Mahamaya Prasad. 

(1934) AIR 1934 Pat 44 (44, 45) : 154 Ind Gas 1013, Padhum Lai v. Tribeni 
Singh. 

(1926) AIR 1926 Pat 205 (207) : 5 Pat 249 : 94 Ind Gas 826, Baidyanath 
Jiu V. Hardiitt Dioari. 

[But see (1910) 5 Ind Gas 869 (870) : 34 Bom 349, Sakharam Hari v. 
Lakshrnipria Thirtha Sioami.'] 

‘2. (1914) AIR 1914 Mad 377 (379) : 38 Mad 916 : 23 Ind Gas 806 (F B), Mana 
Vikrama Zamorin v. Achuta Menon. 

(1938) AIR 1938 Mad 47 (50) : Krishniah v. Lodd Govind Doss. 

(1936) A I R 1936 Mad 704 (706) : 164 Ind Gas 794, Chinnathambiar v. 
Eama Iyer, 

(1887) 10 Mad 115 (117), Alubi v. Kimhihi. 

(1920) AIR 1920 Mad 447 (447) : 58 Ind Gas 788, Ghulavi Cause v. Jannia. 
(1936) 1936 Mad WN 156 (156), Srinivasa Upadhyayay. Padniakke Hengsu. 

3. (1928) 109 Ind Gas 85 (86) (Nag), Nazar AH v. Akaji. 

4. (1938) AIR 1938 Mad 47 (51), Krishniah v. Lodd Govind Doss. 

[See also (1910) 6 Ind Gas 869 (870) ; 34 Bom 349, Sakharam Hari v. 
Laxmi Pria Tirtha Swami.] 

5. (1935) A IE 1935 Mad 682 (684) : 158 Ind Gas 228, Chathanni Eayiran v. 

Narayan Ayyar. 

6. (1936) AIR 1936 Mad 149 (150) : 161 Ind Caa 475, Sivaram Jo-i Sha v. 

Nagappaya. 
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Where a suit is brought both for the declaration of a right to* 
certain periodical payments as well as for recovery of arrears of such 
payments, this Article will only apply to the former relief and not 
to the latter relief.^ 

Where the defendant denies the plaintiff's right to the payments 
claimed, the plaintiff will not be entitled to a decree for arrears of 
payments unless he establishes his right to such payments. Hence, 
in such cases, if the suit for the establishment of the plaintiff’s right 
is time -barred under this Article, his claim for the arrears also will 
be time-barred. The plaintiff cannot evade the operation of this 
Article by framing his suit merely as one for the recovery of arrears 
in such cases.^ But this principle will not apply where the plaintiff 
has already obtained a decree against the defendant establishing his 
right and such decree is in force. 

4. Suit against co-sharer or rival claimant of right. — It has 

generally been held that where the suit is for the establishment of 
a right to periodical payments, this Article applies whether the 
defendant is the person originally liable to pay or is a co-sharer 
who has received payment from that person.^ 

7. (1900) 1906 Pun Re No. 83 p. 300 : 1907 Pun L R No. 89 : 1906 Pun W R 

No. 126, Dost Muhammad Khan v. Sohan Singh, 

(1937) AIR 1937 All 57 (60) : 166 Ind Gas 823 : I L R (1937) All 140, Eida- 
yat Ullah v. Ookul Chand, 

(1891) 15 Bom 135 (138), Ilaoji v. Bala, 

(1931) AIK 1931 Bom 189 (190) ; 55 Bom 193 ; 131 Ind Gas 465, Janardan 
Trimbak v. Dinkar Hari. 

8. (1937) AIR 1937 All 57 (60, 61) : 166 Ind Gas 823, Eidayat Ullah v, GokuV 

Chand. 

(1880) 5 Bom 68 (71), Chhaganlal v. Bapubhai. 

(1891) 15 Bom 135 (138, 140), Baoji v. Bala, 

(1872) 9 Bom H G R 260 (264, 265), Madvala Ginapa v. Bhagavanta Devji. 
(1880) 5 Cal 949 (952) : 6 Gal L R 260, Abhoychurn v. Rally Per shad, 

(1809) G Bom II CRAG 56 (58), Raiji Manor v. Desai Kalyan Bai. 

9. (1880) 5 Bom 68 (71), Chhaganlal v. Bapubhai, 

(1885) 9 Bom 111 (114), Dulabh Vahuji v. Bansidar. 

(1891) 15 Bom 135 (140), Baoji v. Bala, 

(1917) AIR 1917 Pat 364 (364) ; 40 Ind Gas 864, SaiyuBud^din v. Avadh' 
Behari Singh. 

[Bui see (1887) 11 Bom 222 (234), Shivram Dinkar v. Secretary of 
State. (Docree for arrears for a particular year might establish* 
the plaintid’s right to them in that year.)] 

Note 4 

1. (1910) o I)id Cas 8G9 (870) ; 34 Bom 849, Sakharam Hari v. Laxini Priya 
Tirtha Sioarni. 

(1891) 15 Bom 135 (137, 143), Baoji v. Bala. 

(1890) 14 Bom 236 (241), Keshav Jagannath v. Narayan Sakaram, 

(1884) 8 Bom 426 (432), Desai Manehlal Amriilal v. I>esai Shivlal Bhogiled. 
(Suit to establish plaintiff’s right to share of amin sukdhi allowance 
received by defendant from Government — Suit brought within twelve* 
years of receipt by the sharer of the surplus was within time.) 

(1919) AIR 1919 Oudh 84 (84) : 22 Oudh Cas 345 : 54 Ind Gas 54 ^ 0 , Jagdeo- 
V. Mathura Prasad, (3 Oudh Cas 351, Followed.) 

(1875) 24 Suth W R 385 (385), Bahar Shah v, Pero Shah. 
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But in tho undermentioned case^ it was held by the Madras 
High Court that a suit against a person for declaration that the 
plaintiff is entitled to receive certain annual payments direct from 
■the Government (from whom such payments were being received) 
and not through the defendant was governed by Article 120 and not 
by this Article. But no reasons are given for the decision. 

In the undermentioned case^ it was lield by the Privy Council 
Tthat a suit for declaration of title to malikana allowance against a 
. rival claimant was governed by Article 120. 

6. ‘‘Periodically recurring right.” — The Article applies only 
where tho plaintiff claims a right against the defendant. Hence, 
where the plaintiff onl^" seeks to establish that he is not liable in 
respect of a certain periodical right claimed by the defendant against 
him, this Article does not a])ply.^'^ Thus, a suit for a declaration that 
the j)laintiff is not liable to pay water cess to the Government is not 
within this Article.^ On the same principle, a suit for a declaration 
that the ydaintiff is only liable to pay a certain sum periodically to 
the defendant and not the higher sum claimed by the defendant is 
not governed by this Article.^ 

Further, the right must be a recurring right,’^ If the right claimed 
accrues once and for all, tho Article does not a])|)ly. Hence, a suit to 
establish the plaintiff’s right under a certain lease to hold land as a 
permanent tenant at a fixed annual rent, does not come within tliis 
Article as in such a case tho right of the ])laintiff accrues once and 
"lOr all when the lease comes into force and does not recur. ^ 

[See also (1887) 9 All 213 (216, 217) : 1887 All W N 22 : 11 Ind dur 
192, Sahihunnissa Bihi v. Jlafiza Bihi. (Doubted if the statute 
applied at all to the case, but if it did apply, the twelve years’ 
period under this Article or Article 127 applied.)] 

2. (1903) 13 Mad L Jour 267 (268), Srinivasa Bamamijachariar v, Suhba- 

chariar. 

3. (1929) AIR 1929 P C 166 (169) : 51 All 439 : 117 Ind Gas 498 : 56 Ind App 

267 (P 0), Mt. Jaggo Bai v. Utasava Lai. 

Note 5 

la (1899) 1 Bom L R 373 (378), Khanderao v. Ilamji. 

1. (1914) AIR 1914 Mad 534 (535) : 37 Mad 322 : 18 Ind Gas 770, Secretary 

of State V. Janakiramayya. 

[See also (1916) AIR 1916 Mad 9S4 (981) : 31 Ind Gas 267, Suhhanna 
V. Secretary of State i] 

2. (1909) 3 lud Gas 747 (748) : 33 Mad 171, Achamina v. Narayanasanmiy 

Naidti. 

(1902) 12 Mad L Jour 126 (127), Gopala Dasu v. Perraju. (Suit for declara- 
tion that plaintiff was only liable to pcay Kattubadi at a certain and 
not at the enhanced rate demanded b}’ defendant, proprietor of village 
— Plaintiff’s cause of action arose when each demand was made.) 

3. (1921) AIR 1921 Bom 175 (177) : 45 Bom 638 : 60 Ind Gas 892, Bhwiabai 

Padappa v. Stvamirao Shrinivas. 

(1919) AIR 1919*Mad 31 (31) : 52 Ind Cas 637, Bankaralinga Mudaliar v. 
Kuthalinga Mudaliar. 

(1878) 4 Cal 683 (685), Eshan Chunder Roy v. Monmohini Dassi. 

(1923) AIR 1923 Cal 392 (394) : 72 lud Cas 329, Akbar Sarcar v. Eamesh 
Chandra* 

4. (1899) 1 Bom L R 373 (378), Khanderao v. Bamji. 
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In the undermentioned case,® the Madras High Court observedi 
as follows : 

“The mere fact that sums of money are paid periodically 
does not make the right one that periodically recurs. The right 
is always there, but it is only exercised at such times as the sums 
fall due. To put an illustration, it seems to us it would be just as 
reasonable to say that an official entitled to a salary of so many 
rupees a month can call that a periodically recurring right. We 
do not agree with that contention at all. We think the distinc- 
tion is plain. In the one case the right is always vested in one 
person to receive periodical j)ayments : in the other the right 
which at one time is vested in one person, at another time 
passes away to somebody else, which, of course, is a periodically 
recurring right in the true sense of the term.** 

It is submitted that the test suggested by the Madras High 
Court in the above case is not correct and that a right can bo a 
X)eriodically recurring right, although it is not vested in two different 
persons at different x^eriods of time. 

For instances of x)Briodically recurring rights within the meaning 
of this Article, see the undermentioned cases.® 


5. (1920) AIR 1920 Mad 447 (447) : 58 Ind Cas 788, Ghulam Ghouse Khan 

Saib V. Jannia, (A claim that the plaintiff is the mutawalli of a 
mosque and as such is entitled to all yeomiah allowance received by a 
rival claimant is governed by Article 120. Article 131 does not apply 
to a x>erxx5tual right to receive an annual or a monthly allowance.) 

6. (1934) AIR 1934 P C 108 (112) : 61 Ind App 190 : 58 Bom 306 : 148 Ind 

Gas 796 (P C), Secretary of State v. Parashram Madhavrao, (Con- 
firming AIR 1932 Bom 319— Right to get a percentage on the 
revenue collections of certain villages every year.) 

(1904) 14 Mad L .lour 477 (479), Jagannatha Pandia Jiyar v. Muthia 
Pillai. (Right to rent.) 

(1933) AIR 1933 Pat 695 (696, 697) : 150 Ind Cas 242, Naga Manjhi v. 
Kini Mahatani. (Do.) 

(1915) AIR 1915 All 67 (67) : 28 Ind Gas 600, Mohammad Hussain v. 
Mohammadi Bibi. (Do.) 

(1918) AIR 1918 Cal 740 (741) : 39 Ind Oas 522, Surja Datia Sarma v. 
Ehadahia Koch. (Do.) 

(1926) AIR 1926 Gal 883 (885) : 95 Ind Cas 622, Devendra Narayan v. 
Jhimiur Pramanik. (Do.) 

(1914) AIR 1914 Cal 29 (32): 20 Ind Gas 910, Barhamdut Missir v. Krishna 
Sahay. (Do.) 

(1916) A I R 1916 Bom 143 (144) : 41 Bom 159 : 38 Ind Cas 54, Gayiesh 
Vinayak v. Sitabai Narayan. (The payment of dhara or assessment 
or customary rent to inamdar is a recurring right within Art, 131.) 
(1935) AIR 1935 Cal 744 (746) : 160 Ind Cas 121, Dinanath Kar v.Jitendra 
Nandan Das. (Customary right to remission of rent is a periodically 
recurring right.) 

(1914) AIR 1914 Cal 32 (34) : 21 Ind Cas 179, Hem Chandra Chowdhury 
V. Atul Chandra Chakravarti. (Right to recover 
(1884) 10 Cal 697 (708), Qopi Nath Chobey v. Bhugwat Per shad. (Right to 
malikana is a perodically recurring right.) 

(1875) 24 Suth W R 385 (385), Bahar Shah v. Pero Shah. (Suit to recover 
burial fees, the right to which accrued whenever a corpse was brought 
for bzirial — Period of limitation held to be twelve years from the 
date of the first refusal of the enjoyment of the right.) 
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6. Right to turn of worship*— A palla or right to worship an 
idol in turn is a periodically recurring right within the meaning 
of this Article.' But an exclusive and perpetual right of worship 
is not a recurring right.^ 

7. Suit for enhanoement of rent, etc. — A suit for the 
establishment of the plaintiff’s right to an enhancement of the 
payments which he is entitled to receive periodically from the 
defendant is a suit to establish a periodically recurring right within 
the meaning of this Article.' 


(1889) 1889 Puu Re No. 164 p. 513, Gahna v. Ikhlas Khan. (Right to levy 
talukdari duos from the defendant.) 

(1883) 1883 Pun Re No, lOG page '6'^l^Durga v. Bhonatu. (The right to graze 
cattle in certain forests is periodically recurring right (assumed).) 

(1988) AIR 1938 Mad 47 (50), Krishniah v. Ladd Govinda Doss. (Here- 
ditary right to receive a small fraction of the zamindari’s melvaraiti 
in each village is periodically recurring right.) 

(1936) AIR 1936 Mad 704 (705) : 164 Ind Gas 794, Pandiachinna Thamhiar 
V. Rama Iyer. (Claim to get a manihani or an annual allowance from 
and out of the revenue collections of a village is a periodically recur- 
ring right.) 

(1914) AIR 1914 Mad 377 (377) : 38 Mad 916 : 23 Ind Gas 806 (F B), 
Manavikrama Zamorin Raja Avargal of Calicut v. Achutha Menon* 
(Right to adbna allowance is periodically recurring right.) 

(1900) 10 Mad L Jour 114 (115), Veerabhadra Varaprasada Roto v. Vcllanki 
Venkatadri. (Holder of hereditary office of karnani — Suit by, to estab- 
lish right to annual payment as rusuni is within this Article.) 

(1928) 109 Ind Gas 85 (86) (Nag), Nazar Ali v. Akoji. (Right to receive 
latvajama or deshmukhi allowance is periodically recurring right.) 

(1919) AIR 1919 Oudh 84 (84) : 22 Oudh Gas 345 : 54 Ind Gas 540, Jagdeo- 
V. Mathura Prasad. (Right to a share in olferings of a temple is perio- 
dically recurring right.) 

(1900) 3 Oudh Gas 351 (‘667]^ Sheikh Chedi \ . Deputy Covi7nissioner, Ba hr aith. 
(Declaration of plaintiff’s right to a moiety of offerings made at shrine 
of Muhammadan saint is within this Article). 

[See (1914) AIR 1914 Low Bur 241 (243) : 8 Low Bur Rul 64 : 24 
Ind Gas 911, Secy, of State v. Ma Dive. (Covenant for renewal 
in lease, on same terms, i. e. to contain same covenant — Such 
covenants will not include the covenant for reiiGwal itself.)] 

Note 6 

1. (1882) 8 Cal 807 (809) : 10 Gal L R 439, Gopeekishen Gossamy v. Thakoordoss 

Gossamy. 

(1884) 4 Cal 683 (685) Eshan Chunder Roy v. Monniohini Dassi. 

[But see (1871) 15 Suth W R 29 (30) : 6 Beng L R 352, Oaur Mohan 
Chowdhuryv. M a dan Mohan Chotvdlmry. (Right to turn of 
worship of idol is not recurring right.)] 

2. (1884) 4 Cal 688 (686), Eshan Chunder Roy v. Monmohini Dassi. 

Note 7 

1. (1916) AIR 1916 Pat 120 (121) : 39 Ind Gas 85 : 2 Pat L Jour 124, Brij 
Behari Singh v. Sheo Sankar Jha, (Claim to enhanced rent.) 

(1897) 21 Bom 394 (396), Qopal Bao v. Mahadeva Boo. (Do.) 

(1902) 6 Cal W N 360 (362), Jotindra Mohan Tagore v, Chandra Nath 
Safui. (Do.) 

(1900) 10 Mad L Jour 114 (115), Veerahadra Varaprasada Row v. Vellanki 
V enkaiadri to annual payment payable to holder of hereditary 
office as rusum at enhanced rate is within this Article.) 


Article ISf. 
Notes 
6-7 
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JLptiole 181 

8—9 


8. Ri^ht to maintenance. — A right of maintenance cannot 
bo strictly called a periodically recurring right. Such a right is a 
constant right which accrues upon the happening of a certain 
event and continues till the happening of some other event which 
determines it.^ 

9. Starting point of limitation; — Limitation begins to run 
under this Article from the time when the plaintiff is first refused 
the enjoyment of his right. ^ In order to constitute a refusal within 
the meaning of this Article, there must be a definite demand and 
refusal. The mere fact that the xdaintiff has not exercised his right 
is not enough.^ 

(1924) AIR 1924 Pat 193 (196) : 72 Ind Cas 781, Sheopratap Duhey v. Sheo^ 
gulam Lai. (A suit for enhancement brought more than six years 
after the date of the final publication of the Record of Rights, in 
which the defendants are entered as raiyats at fixed rates, is not 
barred by limitation, as such Record of Rights does not create or 
extinguish any rights. Article 120 does not apply but Article 131 
governs the case.) 

(1899) 1 Bom L R 373 (378), Khanderao v. liamji. 

'(1926) AIR 1926 Bom 345 (346) : 95 Ind Cas 851, Shri Bala Maharaj v. 
Sakaram Venkatesh. 

[See (1918) AIR 1918 Cal 740 (741) : 39 Ind Cas 522, Surja Datta v. 
Ekadahia Koch. (Where, however, before claiming enhance- 
ment of rent, a i)ermanent tenure under which the defendant 
claims to hold the land has to bo set aside.)] 

[But sec (1910) 5 Ind Cas 115 (116) (Cal), Mohammad M,ehdi Ilassan 
Khan v. Phul Kuar Mahion. (Suit for declaration that rent 
payable by defendant to plaintiff was at a higher rate than that 
entered in the Record of Rights is governed by Article 120 and 
cause of action arises at the time of the entry in the Record of 
Rights.)] 

Note 8 

.1. See (1921) AIR 1921 Lah 121 (123) : 2 Lah 243 : 64 Ind Cas 892, Charanjit 
Singh v. Amir Ali Khan. 

(1864) 2 Mad H C R 36 (37), Venkopadhyaya v. Kavari llengusu. 

Note 9 

1. (1899) 9 Mad L Jour 57 (59), Ttamasioami Aiyar v. Kanthayyan. 

2. (1926) AIR 1926 Cal 883 (885) : 95 Ind Cas 622, Devendra Narayan v. 

Jhumur Prarnanik. 

(1891) 15 Bom 135 (138, 143), Eaoji v. Bala. 

(1882) 1882 Pun Re No. 146 page 448, Kamman v. Budh Singh. 

(1926) AIR 1926 Bom 345 (346) : 95 Ind Cas 861, Shri Bala Maharaj v. 
Sakharam Venkatesh. 

(1921) AIR 1921 Bom 175 (176) : 45 Bom 638 : 60 Ind Cas 892, Bhimabai 
Padappa v. Swamirao Shrinivas. 

<1916) A I R 1916 Bom 143 (144) : 38 Ind Cas 54 : 41 Bom 159, Ganesh 
Vinayah v. Sitahai Narayan. 

<1899) 1 Bom L R 373 (378), Khanderao Bahurao v. Ramji Jivaji, (Refusal 
of a right to hold land as permanent tenant at a certaiii fixed amount 
of rent — Refusal takes place when landlord demands and obtains rent 
at enhanced rate, assuming that plaintiff’s suit to establish his right 
to hold as such permanent tenant is suit to establish a periodically 
recurring right,) 

(1885) 9 Bom 111 (114), Dulabh Vahuji v. Bansidhar Bai^ 

-(IQSS) AIR 1935 Gal 744 (746): 160 Ind Cas 121, Dinanath Kat v. jitendra 
Nandan Das. (Right to remission of rent — Refusal to grant remission 
in the case of some tenants cannot bar right of the tenants in general.) 



TO ESTABLISH A PEKIOBICALLY llECUERING RIGHT 1793 


Illustration, 

A was entitled to receive from the Government 1 rupee annas 
per cent, of the yearly revenue collections in certain villages. 
The Government, however, without authority substituted in 
1889 a fixed allowance to be paid to A, and was x^aying it to A, 
In 1900, A applied to the Government that he should be given 
1 rupee 5i annas per cent, of the yearly assessment and not the 
fixed allowance. The Government refused the application in 
1913 and A sued the Government in 1923 for a declaration of 
his right to receive the allowance on the i^ercentage basis. 

(1926) AIR 1926 Cal 552 (554) : 91 Ind Cas 411, Manohar Das Mahanta v. 
Brojendra Dal Das. 

(1915) AIR 1915 Gal 550 (552) : 26 Ind Cas 939, Narendra Chandra v. 
Nalini Sundari. 

(1914) AIR 1914 Cal 32 (34) : 21 Ind Cas 179, i/em Chandra v. Atul 
Chandra. 

(1902) 6 Cal W N 360 (362), J otindra Mohan Tagm'e v. Chandra Nath 
Safui. 

(1874) 21 Suth W R 88 (89), Syed Shah Aleh Ahrmid v. Nehal Singh. 

(1914) AIR 1914 Lah 242 (244) : 23 Ind Cas 445, Kirparavi v. Jaichand. 
(1901) 1901 Pun Re No. 108 page 381, Mt. Zinat v. Murtaza Khan. 

(1889) 1889 Pun Re No. 164 page 514, Gahana v. IJchlas Khan. 

(1883) 1883 Pun Re No. 106 page 331, Durga v. Bhonatti. 

(1923) AIR 1923 Lah 122 (123) : 69 Ind Cas 6, Lekhu Bam v. Mohammad 
Ramzan, 

(1918) AIR 1918 Mad 1 (2) : 41 Mad 374 : 44 Ind Cas 699 (F B), Kumar- 
appa Beddi v. Manavala Goundan. (Refusal by Govcrninont to 
recognize custom under which the mirasdar claimed such dues from 
the defendant (not Government) does not necessarily show that the 
defendant must have refused.) 

(1910) 5 Ind Cas 615 (017) (Mad), Bangarayya Garu v. Jagannaiha Baju 
Garu, 

(1884) 7 Mad 341 (343) : 8 Ind Jur 188, Bamnad Zemindar v. Dorasami. 
(The denial by the defendant must have been made in answ'er to a 
demand by or on tehalf of the plaintiff.) 

(1906) 29 Mad 42 (43) : 16 Mad L Jour 35, Lakshminarayan v. Venkata 
N arasimha Naidti. (Nomcollcction does not necessarily imply that 
it is in consequence of denial of plaintiff’s right.) 

(1904) 14 Mad L Jour 477 (479), Jagannatha Pandiajiar v. Mutkia Pillai. 
(1928) 109 Ind Cas 85 (86) (Nag), Nazar Ali v. Akaji. 

(1900) 3 Oudh Cas 351 (357), Sheikh Chedi v. Deputy Commissioner ^ 
Bahraith. 

(1926) AIR 1926 Pat 340 (344) : 96 Ind Cas 188 : 6 Pat 51, Midnapore 
Zamindari Co., Ltd. v. Mukiakeshi Patrani. 

[See also (1923) A I R 1923 Cal 392 (394) : 72 Ind Cas 329, Akhar 
Sarcar v. Bamesh Chandra. (Mere non-payment of rent for 
12 years does not make the possession of the tenant adverse.) 
(1879) 4 Cal 661 (663) : 3 Ind Jur 565, Poresh Narain Boy v. Kassi 
Chunder Talukdar, (Do.) 

(1937) AIR 1937 Pat 96 (98) : 167 Ind Cas 238, Kameshivar Singh v. 
Sakhawat AU. (Do.) 

(1913) 18 Ind Cas 248 (243) (Mad), Sreenivasa Pantulu Garu v. Jogi 
Baju. (Do.)] 

[But see (1889) 11 Bom 222 (234), Shivram Dinkar v. Secretary of 
State. (Total discontinuance of payment for more than twelve 
years — Right barred.) 

(1892) 15 Mad 161 (163), Bamchandra v, Jaganmohana. (Do.) 

(1872) 9 Bom H 0 R 260 (264, 265), Madvala v. Bhagvanta. (Case 
under 1869 Act.)] 
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Article 181 Their Lordships of the Privy Council held that the starting 

Note 8 point under this Article for the suit was the refusal by the 

Government in 1913 and that the suit was not barred,® 

Where the plaintiff is once refused the enjoyment of his right 
but the dispute is compromised and the plaintiff’s right is again 
recognized, limitation under this Article will only run from the time 
when subsequently there is a refusal of enjoyment of the right.^ 
The word ‘^plaintiff” in this Article includes the person from 
or through whom he derives his title (see Section 2 clause 8, ante) 
and hence, where the first refusal of the enjoyment of the right has 
been made when the jdaintiff’s predecessor. in-title was entitled to 
the right, limitation under this Article will begin to run from such 
refusal and there will be no fresh starting point of limitation after 
the plaintiff succeeds to the right. ^ 

The burden of proving that more than twelve years before the 
suit there was a demand and refusal of the enjoyment of the 
plaintiff’s right, is on the defendant f 


Article 132 


1 32 .* To enforce payment of 
money charged upon immoveable 
property. 

Explanation. — For the purposes 
of this Article — 


Tvrelve When the 
years, money 
sued for 
becomes 
due. 


(a) the allowance and fees res- 
pectively called malihana and haqqs, 
(h) the value of any agricul- 
tural or other produce the right to 
receive which is secured by a charge 
upon immoveable propey|,y, and 
(c) advances secured by mort- 
gage by deposit of title deeds, 

shall be deemed to be money 
charged upon immoveable property.! 




Act of 1877, Article 132 


132 .- — To enforce imyment of money 
chtirged upon immoveable property. 


Twelve years. 


Explanation . — The allowance and fees 
respectively called malikana, and haqqs 
shall, for the purpose of this clause, bo 
deemed to be money charged upon im- 
moveable propert 3 \ • j 


When the money 
sued for becomes 
due. 


3. (1934) AIR 1934 P C 108 (112) : 148 Ind Oas 796 ; 58 Bom 306 : 61 Ind 

App 190 (P C), Secretary of State v. Parashram Madhavrao. (Con- 
firming AIR 1932 Bom 319 (322).) 

4. (1875) 24 Suth W R 385 (385), Bahar Saha v. Per o Shah. 

5. (1900) 10 Mad L dour 114 (115), Veerabhadra Varaprasada Roiv v, Veltafiki 

Venkatadri. (9 Bom 198, Followed*) 

6. (1914) AIR 1914 Cal 82 (34) : 21 Ind Cas 179, Hem Chandra Chowdkury^ 

V . Atul Chandra Chakravarii. ^ 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “To enforce payment.” 

4. “Charged.” 

8. Suit to enforce a charge created by decree. 

6. Suit on charge created by award. 

7. Suit to enforce vendor's lien. 

8. Suit to enforce charge in other cases. 

9. Mortgage by a Hindu father — Suit against sons 

to enforce pious obligation. 

10. One mortgagor paying off mortgage — Suit for 

contribution against co-mortgagor. 

11. Suit against substituted security. 

12. Claim for interest due under mortgage. 

13. Suit against surety for mortgagor. 

14. Suit to enforce right obtained by subrogation. 

15. Renewal of mortgage — Suit on renewed mortgage. 

16. Person interested not made party to mortgage suit 

— Subsequent suit against him. 

17. Suit against trespasser. 

18. Suit for personal decree. 

19. Immovable property. 

20. Explanation, clause (a). 

21. Explanation, clause (b). 

22. Explanation, clause (c). 

23. “When the money sued for l^eomes due.” 

24. Mortgage for a term certain with default clause 
— Starting point. 

28. Suspension or revival of cause of action. 

26. Failure to sue on mortgage in time — Effect of. 

27. Claim by mortgagee disallowed — Suit to enforce mortgage. 

Other Topics 

Allowance not charged on immovable property— Suit for it is not governed by 
this Article ... ... ... ... See Note 20, Pt. 5 

Date fixed in mortgage for payment — Mortgagor adjudicated insolvent — No fresh 
cause of action ... ... ... ... See Note 23, Pt. 9 

Art of 1871, Article 132 

132 , — For money charged upon im- j Twelve years. When the money 
moveable property. I sued for becomes 

Explanation. — The allowance and fees ' 

called malihana and haqq^s shall, for 
the purpose of this clause, be deemed 
to be money charged upon immoveable 
property. 

Ac| of 1859 — See Legislative changes, Note No. 1. 


Article 182 
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Article 182 
Notel 


Interest as damages — Article not applicable ... ... See Note 12, Pt. 6 

Mortgage by conditional sale ... ... ... See Note 2 F-N (7) 

Mortgaged property becoming submerged — No suspension of cause of action 

See Note 25, Pt, 1 

Redemption of sub-mortgage by mortgagee — No fresh cause of action ... 

See Note 23, Pt. 10 

Section 28 not applicable to mortgage suits ... ... See Note 20, Pt. 1 

Special or local law ... ... ... ... See Note 2, Pt. 9 

Suit by Hindu widow for recovery of money spent in discharge of husband’s 
debts ... ... ... ... ... See Note 8, Pt. 5 

Suit by Hindu widow to recover arrears of maintenance ... See Note 8 F-N (1) 
Suit by principal against agent ... ... ... See Note 3, Pt. 4 

Suit by subsequent mortgagee to enforce payment out of surplus proceeds 

... See Note 11, Pts. 1, 2 

Suit by vendee for money paid under sale, on sale being set asidciSeoNote 8,Pt.G 
Suit for share of mortgage money received by co-owner of propert}^ 

See Note 8, Pt. 4 

Suit to enforce maintenance allowance ... ... See Note 8, Pt. 1 

Suit to enforce mortgage money from out of substituted security — Starting point 

See Note 11, Pt. 7 

Suit to recover unpaid purchase money personally from vendee — Article not 
applicable ... ... ... ... See Note 7, Pt. 3 

1. Legislative changes. — There was no specific provision 
correspo riding to this in the Act of 1859 and it was held that a suit 
to enforce a mortgage was one falling under clause 12 of Section 1 
of that Act.^ Malikanas and haqqs were, under that Act, regarded 
as interests in immovable property, a non-enjoyment of which for 
a x^eriod of twelve years was held to extinguish a right thereto.^ 

Column 1 of the corresponding Article of the Act of 1871 provided 
for suits “for money charged upon immoveable xiroperty.” The 
words “to em force x'^aymont of money charged upon immoveable 
property’' were sulistituted in the Act of 1877 for the first column 
of Article 132 of the Act of 1871. 

Article 132 — Note 1 

1. (1875) 1 Cal 103 (107) : 25 Suth W R 84 : 3 Ind App 1 ; 3 Sar 581 : 3 Suther 

222 (P C), Junesrnar Dass v. Mahabeer Singh. 

(1808) 10 Suth W R 50 (57), Pearce Mohun Bose v. Gohind Chunder Addy. 
(1868) 9 Suth W R 170 (173, 174) ; Beng L R Sup Vol. 879 (F B), Surivan 
Hussain v. Sha Zadali Golarn Mahovied. 

(1868) 10 Suth W R 379 (379) : 6 Beng L R 387n, Ragunandan v. Majbuth 
Singh. 

(1867) 2 Agra 244 (244), Koonjbeharee Lall v. Bam Narain. 

(1869) 1 N W P H C R 260 (261), Nowah Oomrao Begum v. Khooshee Ram, 
(1874) 1874 Bom P J 81 (81), Bappoo v. Kalu. 

(1867) 8 Suth W R 51 (54), Mt. Janee Khanum v. Mt. Amatool Fatima 
Khanum. (Lien for dower due to a Muhammadan widow.) 

(1875) 8 Mad H CR 100 (l02),Naraya7iaPillaiv.Ramasaw7nyThavutharan. 
(1864-65) 2 Mad H C R 51 (54), Chetti Ooundan v. Sundaram Pillai. 

(1864-65) 2 Mad H C R 307 (308), Krisht7ia Rao v. Hachapa Sugapa, 
(1866-67) 3 Mild H C R 92 (93), Raja Koundan v. Mutta7n7nal, 

(1870-71) 5 Mad H C R 864 (367), Venkatasamy v. Basireddy Konda Reddy ^ 

2. (1915) AIR 1915 Cal 552 (558) : 21 Ind Cas 779, Mohes7'i Prosad Si7igh v. 

Baijnath Haza7'i, (Not enjoyed for more than twelve years before Act 
of 1871 — Claim for malikana was barred.) 
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The Explanation as it stood originally was substituted by the 
present Explanation without the clause (c) by Act 1 of 1927. 
Clause (c) of the Explanation was added by Act 21 of 1929. 

2. Scope of the Article. — This Article applies to suits to 
enforce payment of money charged upon immovable property.^ The 
suit must be one to recover money out of the immovable 'pro'perty 

(1906) 10 Cal W N 151 (153), Jagarnath Fershad Singh v. Kharach Lai. 
(1868) 9 Suth W R 102 (102), Hiranund Sahu v. Mt. Ozecrun. 

(1867) 7 Suth W R 336 (337), Mt. Ozeerun v. Baboo Ilecranund Sahoo. 

(1869) 12 Suth W R 498 (498) : 4 Beng L R A C 29, BhiUi Singh v. ML 
Nimu Beh'U. 

(1881-1882) 6 Bom 546 (559, 560) : 6 Ind Jur 648 (P E), Collector of Thana 
V. Hari Sita Rain. 

(1872) 9 Bom H 0 R 99 (112), Balwantrao v. Furushotam Siddeshivar. 

(1878) 10 Born H G R 281 (290, 291) : 13 Beug L R 254 : 21 Suth W R 178 : 
3 Sar 306 : 1 lud App 34 (P 0), Maharana FtUtenhangji JasivanL 
sangji v. Desai Ktdlianraiji Hukamatraiji. (Toda giras haq is 
immovable property.) 

(1873) 19 Suth W R 94 (95), Gobind Ghunder v. Ram Chunder. 

(1870) 13 Suth W R 465 (466), Beebee Chummimt v. Mt. Cm Knlsoom. 

(1869) 12 Suth W R 498 (498) : 4 Beug L R A G 29, Bhuli Singh v. Mt. 
Nimu Behu. 

(1869) 12 Suth W R 46 (46) : 3 Beng L R App 102, Bhuli Singh v. Mt. 
Nehma Bha. 

(1868) 10 Suth W R 302 (303), Budhrul Hug v. The Court of Wards. 

(1906) 10 Cal W N 151 (153), Jagarnath Fershad Singh v, Kharach Lai. 

[See (1874) 21 Suth W R 88 (89), Syed Shah Aleh Ahmud v. Nchal 
Singh.] 

[See also (1862-1863) 1 Bom II C R 186 (IvSS), Bharat Sing ji Mansanji 
V. N avanidharaya Afansuhhrarii.'] 

[See however (1865) 2 Suth W R 162 (163), Government v. Roop 
Narairi Singh. 

(1866) 6 Suth W R 151 (152), Hceranund Sahoo v. Mt. Ozeerun. (Six 
years.)] 

Note 2 

1. (1931) AIR 1981 Pat 285 (291) : 134 Ind Ga.s 609 : 11 Pat 112, Mukhdeo 
Singh v. llarakh Narayan Singh. 

(1921) A I R 1921 Pat 403 (405) : 63 Ind Gas 297, Jainandan Prashad v. 
Baijnath Sar an. 

(1908) 1908 Pun Re. No. 95 ; 1908 Pun \V R 165, Daulat Ram v. Woollen 
Mills Co. Ltd. 

(1897) 1897 Pun Re No. 33, Mt. Fazlan Niohan v. Muhammad ji. 

(1880) 1880 Pun Ro No. 69, Kala Shah v. Fazl. 

(1938) A I R 1938 Lah 145 (146), Mt. Mohan Devi v. Talib Mehdi Khan. 
(1921) AIR 1921 Lah 293 (294), Udho Ram v. Gobind Lai. 

(1926) 95 Ind Gas 1004 (1004) (Oudh), Naresh Misra v. Bidya Tewari. 

(1915) AIR 1915 Bom 272 (272) ; 39 Bom 720 : 31 Ind Gas 180, Virchand 
Vajekaran v. Kondu Kasom Atar. 

(1921) AIR 1921 Mad 514 (515) : 66 Ind Gas 554, Eamasami Iyengar v. 
Kuppusarni Iyer. (Registered contract to indemnify charging immov- 
ables.) 

(1885) 9 Bom 233 (235), Hari Mahadaji v. Balamhhat Raghunath, 

(1912) 15 Ind Oas 851 (852) (All), Bhagwali Singh v. Sarup Singh. (Suits ‘ 
governed by Article 132 are not entitled to the benefit of Section 31 
ante^ now repealed.) 

(1887) 9 All 168 (164) : 1887 All W N 15, Ramsidh Pande v. Balgobind. 


Article 132 
Notes 
1—2 
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AFtiole^l82 charged and not from the defendant personally.^ (See Note 18 

Note 2 below.) 

On the introduction of Article 147 in the Act of 1877, there 
arose a conflict of decisions as to the applicability of this Article to 
suits on mortgages as distinguished from charges. According to some 
decisions this Article ax)plied only to suits relating to charges and 
suits for sale or foreclosure in res[)oct of mortgages were governed by 
Article 147.^ According to other decisions Article 147 only applied 
to cases where the mortgagee sued for sale or foreclosure in the 

(1875) 7 N W P H C R 223 (226), Radho Panaday v. Blip Kuar. 

(1911) 10 Tnd Cas 910 (910) (Bom), Dayarnni v. Laxaman. (The limitation 
prescribed for a suit or application of the kind referred to in Section 
48 of the Deccan Agriculturists’ Relief Act, is twelve years.) 

(1930) AIR 1930 All 630 (531) : 123 Ind Cas 379, Mahomed Ishaq v. 
Municipal Boards Caionpore. 

(1887) 14 Cal 687 (691) : Madho Misser v. Sid,h BinaiJc Upadhya 
(Where a document creates neither mortgage nor a charge this 
Article is inapplicable.)] 

[See also (1927) AIR 1927 All 417 (418): 100 Ind Cas 670 : 49 All 430, 
Anpurna Kunwar v. Ram Radar ath. 

(1871) 8 Bom H C R A C 61 (63), Gokal Bhai Mulchand v. J haver 
Chalurhhuj .] 

2. (1885) 7 All 502 (506) : 12 Ind App 12 : 9 Ind Jur 160 : 4 Sar 619 (P C), Ram 

Din V. Kalka Prasad. 

(1896) 19 Mad 100 (103), Vizianagaram Maharajah v. Sitararnarazu. 

(1887) 10 Mad 100 (101) : 11 Ind Jur 59, Seshayya v. Annamma. 

(1898) 11 Mad 66 (59), Rathnasami v. Siihramanya. 

(1883) 5 All 461 (462) : 1883 All W N 114, Raghubar Dayal v. Lachmin 
Shankar. 

(1914) 22 Ind Cas 959 (960) : (1913) 1 Upp Bur Rul 178, Nga Ya Ba v. Bga 
By a. 

(1935) A I R 1935 All 239 (240) : 56 All 711 : 155 Ind Cas 390, Srinathji v. 
Panna K un ivar . 

(1883) 12 Cal L R 165 (167), In the ^natter of T. Agabeg. 

(1881) 1881 Pun Re No. 90 page 194 (199), Gahi Mai v. Shera. (Per Braud- 
roth, J.) 

(1884) 1884 Pun Re No. 55 (P 13), Dei'i Das v. Ishar Das. 

(1906) 33 Cal 998 (1000), Kallar Roy v. Ganga Pershad Singh. 

(1893) 20 Cal 79 (84) : 19 Ind App 234 : 6 Sar 241 (P C), Kameswar Pershad 
V. Raj Kumari Rattan Koer. 

(1886) 12 Cal 389 (395), Miller v. Runga Nath Moulick. 

(1888) 15 Cal 542 (545), Khub Lai Saliu v. Pudmanund Singh. 

(1927) AIR 1927 All 268 (269) : 99 Ind Cas 553, Mt. Kubra Begam v. Fazal 
Husain. 

[See also (1886) 1886 Bom P J 112 (112), Dulanbai v. Sakharam. 

(18S6) 1886 Bom P J 169 (169), Oungabai v. Venkaji.] 

3. (1902) 25 Mad 220 (243) (P B), Narayana Ayyar v. Venkataramana Ayyar. 

(Dissenting from 21 Mad 326 (F B).) ' 

(1887) 10 Mad 509 (617) : 11 Ind Jur 452, Rangasami v. MtUhukumarappa. 
(1886) 9 Mad 218 (220) : 10 Ind Jur 182, Alibav. Nami. 

(1900) 1900 Pun L R No. 12, Jawahir Singh v, Chand Hour. (Following 
1890 Pun Ro No. 112 (F B).) 

(1884) 6 All 551 (554, 555, 556, 559) : 1884 All W N 188, Shih Lai v. Oanga 
Prasad. 

(1883) 1883 All W N 200 (200), Radho v. Umar Daraz Khan. 

(1894) 1894 All W N 57 (68) : 16 All 207, Todar v. Ayuh Khan. 

(1896) 20 Bom 408 (413, 416, 422) (F B), Datto Dudheshvar v. Vithu. 

(1891) 16 Bom 183 (186), Venkatesh Shetti v. Narain Shetti. 
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alternative and this Article would apply in other cases notwith- Article 182 

standing that the suit was based on a mortgage and not merely on a Note 2 

charge.^ A third view was that whatever might be the position with 

regard to mortgages created after the coming into force of the 

Transfer of Property Act of 1882, with regard to hypothecations of 

immovable property made before the coming into force of that Act, 

it was this Article that applied and not Article 147. This view was 

based on the ground that in such cases there was only a charge and 

not a mortgage as defined by the Transfe3r of Property Act.^ The 

decision of the Privy Council in V astuieva Mudaliar v. Sreenivasa 

Pillai^' has set the above conflict at rest and it is now settled law 

that this Article applies to all suits for sale or foreclosure in respect 

of mortgages as well as to suits to enforce charges and tliat Article 

147 is confined to cases where the mortgagee is ontitJed to sue and 

sues for foreclosure or sale in the ahternatived 

(1890) 14 Bom 577 (579), Onkar Ramshei Marumdi v. Finn Govardhan 
Farshotani Das. 

(1889) 13 Bom 90 (9G, 99) : 13 Ind Jur 181 (F B), Motiram v. Vital. 

(1889) 14 Bom 377 (380), BulaJchi Ganushet v. Tulcarambhat. 

(1886) 10 J3om 519 (526), Kheniji Bhagvandas Gujar v. Rama. 

(1886) 10 Bom 592 (595), Govind Bhaichand v. Kahiak, 

(1890) 14 Bom 269 (272, 273), Manckji Framji v. Rustornji. 

(1880) 1880 Pun Re No 101, page 240 (244, 246), Rarmiath v. Mt. Jio. 

(1889) 2 0 P L R 57 (57), Ghasirarn v. Didichand. 

(1900) 3 Oudli Oas 156 (162), Khurshed AH Khan v. Ram Dyal, 

4. (1987) 14 Oal 730 (740) (F B), Girvjar Singh v. Thakur Narain Singh. (Over- 

ruling 12 Cal 111.) 

(1907) 34 Cal 941 (945, 952) : 11 Cal W N 959 : 6 Cal L Jour 237 (F B), 

Balarani Gantia v. Mangta Das. 

(1898) 21 Mad 826 (332, 333, 337, 339) (F ,B), Jiamachandra Rayugaru v, 

ModJin Fadhi. 

(1898) 8 Mad L Jour 217 (219), Nilakanta Ratho v. Oayigapani Pandu. 

(1890) 1890 Pun Re No. 112 p. 327 (331, 333), Ravi Saran Das v. Mehtab. 

(1893) 6 C P L R 64 (65), Akharkhan v. Mt. Fazilabi. 

(1872-1892) 1872-1892 Low Bur Rul 555 (563, 565), Pethaperumal Clietty v. 

James L. Phillips. 

5. (1898) 21 Mad 139 (140) : 7 Mad L Jour 315, Ferianna Gounden v. M.uth'U- 

vira, Gfonnden. 

(1898) 21 Mad 326 (332) (F B), Ramachandra Rayugaru v, Modhu Fadhi. 

(1887) 10 Mad 509 (513, 515) ; 11 Ind Jur 452, Rangasami v. Muthukumar- 
appa. 

(1886) 9 Mad 218 (222) : 10 Ind Jur 182, Aliba \\ Nanu, (Per Muthiisami 
Iyer, J.) 

6. (1907) 30 Mad 426 (433, 434) : 34 Ind App 186 : 4 All L Jour 625 : 9 Bom L R 

1104 : 11 Cal W N 1005 : 6 Cal L Jour 379 : 17 Mad L Jour 444 ; 2 
Mad L Tim 333 (P 0). 

7. (1893) 20 Cal 269 (272), Nilcomal Framanick v. Kamini Kooviar Basu. (The 

Article applies to mortgages by conditional sale also.) 

(1907) 34 Gal 941 (945) : 11 Gal W N 959 : 6 Cal L Jour 237 (F B), Balaram 
V. Mangta Das. (Do.) 

(1926) AIR 1926 All 493 (494, 496) : 94 Ind Gas 849 : 48 All 302, Sheorain 
Singh v, Babu Singh, (Do.) 

(1926) AIR 1926 All 551 (552) : 95 Ind Cas 100, Khan Sahai v. Mahur-^ 
viun. (Do.) 

(1924) AIR 1924 Mad 736 (737) : 82 Ind Gas 399, Agjxes Isabella Campbell 
V. Audikesavalu Nayadu. (This Article does not apply to English 
mortgages.) 
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Article 182 
Notes 
2—3 


This Article will apply not only to a suit against the mortgagor 
but also to one against the mortgagor’s representative.® 

Where a period of limitation is proscribed by a special or local 
law for a suit which would otherwise fall within this Article, the suit 
must be brought within the period so fixed by the special or local law.® 

In the undermentioned case,^® a mortgaged jDroperty was sold 
for arrears of land revenue and j^iirchased by a third party. The 
mortgagee then sued to enforce the mortgage against the purchaser. 
It was held that the suit, not having been brought within the six 
months’ ^leriod laid down by Section 59 of the Madras Eevonue 
Eecovery Act, was barred by limitation. 

Where a single suit comprises both a claim to enforce a charge 
upon immovable property and a claim to enforce the j^ersonal covenant 
contained in the mortgage document, one of the claims may be barred 
but not the othor.^^ 

3. “To enforce payment.** — These words will include suits 
for foreclosure^ and suits for sale. They will not include suits for 
possessio7i (^r for confirmation of possession*^ or for rcdomption.^*^ 


(1898) 21 Mad 320 (332) (E B), lianiachandra liayu garu v. ModJm Paclhi. 
(Article applies to mortgage deed where the mortgagee is orititled to 
|)Osses!rdon of the mortgaged property.) 

8. (1917) AIR 1917 Mad 880 (882) : 32 Ind Oa.s 901, Mtiniaiipa v. Sicbhiah. 

(Transferee of the property.) 

(1924) A I R 1924 Rang 204 (200*) : 1 Rang 714 ; 79 Ind Gas 700, Ma Lon v, 
Ma Nijo. (Suit against the pre-emptor of the mortgaged property.) 

9. (1900) 4 Cal L Jour 553 (555), Kali Char an Lhowmik v. Harendra Lai Boy, 

(Suit for rent which is a charge under Bengal Tenancy Act.) 

(1935) A I R 1935 IMad 378 (379) : 100 Ind Gas 254, Mimicii^al Gonncil, 
Trichinopoly v. Batnam Pillai. (Suit for recovery of property tax is 
govonuid by Section 345 of Madras District Mnnicipalities Act.) 

(1938) A I R 1938 Nag 202 (202) : 173 Ind Gas 800, Bamchandra Oovind v. 
Mishrimal Chandannial. (Suit under Borar Alienated Villages Ten- 
ancy Law for rent is goveinicd V)y Section 70 (3) of that Act.) 

10. (1887) 10 Mad 02 (03), Ycllaya v. Viraya. 

11. (1885) 7 All 502 (505) : 12 Ind App 12 : 9 Ind Jur 100 : 4 Sar 019 (P 0), 

Barn Dm v. Kalka Prasad. 

(1870) 1870 Pun Rc No. 73, Shankar Las v. Ghasita, 

[Sec also (1925) AIR 1925 Oudh 92 (92, 93) : 79 Ind Gas 942 : 27 
Oudh Gas 208, Knar Bchari Lai v. Lala Beni Madho.] 

Note 3 

1. (1917) A I K 1917 Mad 232 (233) : 34 Iiid Gas 475, liamayya v. Seshayya. 
(1932) A I R 1932 Oudh 178 (179) : 139 Ind Gas 61, Kam Sarup v. Gaya 

Prasad, 

(1933) AIR 1933 Oudh 81 (83) : 142 Ind Gas 821, Ganga Prasad v. Bishu- 
nath Singh, 

[See (1930) AIR 1930 Oudh 178 (182) : 118 Ind Gas 835 : 5 Luck 53, 
Mata Din v. Iftikhar Hnsain.] 

2. (1899) 27 Cal 185 (187), Aman Ali v. Azgar Ali Mia, 

(1902) 7 Cal W N 11 (20), Bumvari Jha v. Ramjee Thak%ir, (Confirmation 
of possession.) 

2a(1926) AIR 1926 Pat 337 (339) : 5 Pat 513 ■: 94 Ind Gas 284, Mt, Rarnjhari 
Koer V, Lala Kashi Nath Sahai, (Mortgagee’s right of redemption 
cannot be said to be one to enforce payment of the mortgage money.) 
(1934) AIR 1934 All 946 (948) : 153 Ind Gas 664, Narotam Das v. Sanwal 
Lass, (Do.) 
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Time, for a suit for foreclosure, will run from the date fixed for 
payment of money in default of which foreclosure is to be made.'^ 

A suit by a x^i’incipal against his agent for accounts and to enforce 
a charge on immovable property created to secure the monies which 
might be found due from the agent on taking accounts will be 
governed by this Article.^ 

4, “Charged/* — Tlie word “charged” in this Article is not 
limited to a charge such as is referred to in Section 100 of the 
Transfer of Property Act/ though such a charge would also be 
governed by this Article/ It is definitely settled after the decision 
of their Lordships of the Privy Council in V asudev a Mudaliar v. 
Srinivasa Pillai^ that it would include a mortgage, which is 

(1935) AIR 1935 Oudh 139 (140): 153 Ind Gas 808: 10 Luck 5'dljlam Adhar 
V. Shankar Bakhsh Singh. 

(1933) A I R 1933 Lah 503 (504) : 14 Lah 596 : 142 Ind Gas 805, Sundar 
Das. V. Beli Ram. (Suit for redemption by ^misno mortgagee.) 

(1937) AIR 1987 Nag 205 (207) : I L R 1937 Nag 367 : 172 Ind Gas 289, 
Banikunwar Bai v, Mt. Chitlia Bai. 

(1929) AIR 1929 Cal 609 (610) : 119 Ind Gas 135 : 57 Cal 704 (F B), Saya^ 
niali Molla v. Anisitddin Molla. 

(1890) 14 Bom 113 (114), Dandbhai liambhai v, Dandbhai Allibhai. 

[But see (1910) 5 Ind Gas 877 (878) (Cal), Nidhiram Bandoyadhya v. 
Sarbessur. 

(1920) AIR 1926 Gal 560 (560) : 91 Ind Gas 719, Nil Madhah Maha- 
yatra v. Joy Gopal Mahanti. 

(1925) A I H 1925 Mad 150 (150) : 82 Ind Gas 864, Ayyayya v. Ven- 
kalaramayya. 

(1925) AIR 1925 ’Mad 76 (78) : 84 Ind Gas 301, Lakshmanan Chettiar 
V. Sella Miithu Naickcr.'] 

3. (1933) AIR 1933 Oudli 81 (83) : 142 Ind Gas 821, Cariga Prasad v. Bisim- 

nath Singh. 

4. (1920) AIR 1920 Gal 848 (849) : 59 Ind Gas 126, Dasarathi Chaiierjee v. 

Asit Mohan Ghosc. 

(1916) A I R 1916 Cal 680 (682) : 43 Cal 248 : 30 Ind Gas 697, Madhustedan 
Sen V. Puikhal Chand.ra Das. 

(1915) A I R 1915 Gal 118 (119) ; 24 lud Gas 18, Troilokhyanath Mandal v. 
Ahinash Chandra Roy. 

(1908) 35 Gal 298 (301) : 7 Cal L Jour 279 : 12 Cal W N 820, Ilafezuddin 
Mandal v. Jadu Nath Saha. 

[But see (1910) 5 Ind Gas 59 (60) (Cal), Jogesh Chandra v. Benodelal 
Roy.] 

Note 4 

1. (1922) 67 Ind Gas 939 (940) (Lah), Abdul Samad v. Municipal Committee, 

Delhi, (Charge which will ojKjrate not immediately but on the 
happening of a condition also coinea within Article 132, though not 
under Transfer of Property Act, Section 100.) 

(1924) AIR 1924 Rang 204 (206) : 79 Ind Gas 766 : 1 Rang 714, Ma Lon v. 
Ma Nyo. (L purchased an oil-well subject to a mortgage in favour of 
B and right of pre-emption in favour of N . lie made payments to thc3 
mortgagee B in part satisfaction of the mortgage decree on the oil-well, 
such payments being necessary to save the oil-well : Held, that L had 
a charge for the amounts paid, as against N who exercised his right 
of pre-emption as well as against persons claiming through N.) 

(1926) AIR 1926 Mad 141 (142): 90 Ind Gas 551, Kottayya v. Koitayya. 

2. (1886) 9 Mad 218 (221) : 10 Mad L Jour 182, Aliba v. Nanu. 

3. (1907) 30 Mad 426 (434) : 34 Ind App 186 : 4 All L Jour 625 : 9 Bom L R 

1104 : 11 Cal W N 1005 : 6 Cal L Jour 379 : 17 Mad L Jour 444 : 2 
Mad L Tim 333 (P 0). 


Article 132 
Notes 
8—4 
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Article 132 
Notes 
4—7 


6. Suit on charge created by award. — A suit to enforce a 
charge created by an award would be governed by this Article.^ 

7. Suit to enforce vendor’s lien. — A suit by a vendor of 
immovable property for recovery of the unpaid purchase money by 
enforcement of the charge on the property to which he is entitled 
under Section 55 sub-section 4 clause (b) of the Transfer of Property 
Act, 1882, is governed by this Article.^ Time will run from the date 
of sale.^ 


expressly excluded from the definition of the word charge” in 
Section 100. 

5. Suit to enforce a charge created by decree. — Where a 
decree makes a certain sum of money a charge on immovable 
property, a suit to enforce such charge is within the purview of 
this Article.^ 


Noted 

1. (1921) AIR 1921 Lah 292 (293), Narain Singh v. Naranjmi, 

(1904) 7 Oudh Cas 108 (110, 111), Raja Mohajmnad Mu?niaz Ali Khan v. 
Wazir Khan. 

Note 6 

1. (1928) AIR 1928 Born 264 (265) : 111 Ind Cas 881, Isram Govind Patil v. 
Trimhah Ganpat. 

Note 7 

1. (1934) AIR 1984 All 525 (526) : 148 Ind Cas 669, Ahmad Ali v. Eaihan 

T\dZ(X • 

(1929) AIR 1929 All 121 (122) : 107 Ind Cas 679, Kallu v. Rain Das. (Not 
governed by Article 116.) 

(1908) 80 All 172 (174) : 1908 All W N 71 ; 8 Mad L Tim 374 : 5 All L Jouc 
248, Munir unnissa v. Akhar Khan. 

(1936) AIR 1936 All 870(878) : 1661. 0. 908, Ram Chander v. Ram Chander. 
(1899) 21 Ail 454 (458) : 1899 All W N 170,/Iar Lai v. Muhamdi, 

(1921) AIR 1024 Mad 854 (854) : 82 Ind Cas 481, Authinarayana Aiyar v. 
Krishnaswami Aiyar. 

(1906) 29 Mad 305 (307), Ramkrishna Ayyar v. Subraynania Ayyen. 

(1898) 22 Bom 846 (848-849), Chunilal v 'Bai Jethi. 

(1894) 18 Bom 48 (50), Virchand Lalchand v. Ktimaji. 

(1933) A I R 1933 Lah 109 (110) : 141 Ind Cas 435 : 14 Lah 380, Gulzari 
Mai V. Maghi Mai. 

(1933) A I R 1933 Oudh 33 (34) ; 141 Ind Cas 468 : 8 Luck 185, Dayilat Ram 
V. Indr a jit. (It is immaterial whether vendor has paid his creditors.) 
[See (1916) AIR 1916 Oudh 143 (144) : 33 Ind Cas 527, Mukta 
Perskad v. Abdul Razaq. (Money left with vendee for paying o3 
mortgage is not unpaid purchase money — Vendor has no lien — 
Suit for refund is nob governed by Article 132.)] 

[See also (1910) 7 Ind Cas 639 (640) (Ail), Bar Chand v. Kishori 
Singh. 

(1921) A I R 1921 All 74 (75) : 63 Ind Cas 495 : 43 All 544, Bashir 
Ahmad Khan v. Nazir Ahmad Khan.] 

[But see (1900) 24 Mad 238 (236), Avuthala v. Dayurnma.] 

2. (1936) AIR 1936 All 870(873) : 1661. C. 908, Ram Chander v. Ram Chander. 
(1924) AIR 1924 Mad 854 (854) : 82 Ind Gas 481, Authinarayana Iyer v, 
Krishnaswami Iyer. (And nob from the date to which payment of 
purchase money is postponed.) 

[See however (1894) 18 Bom 48(50), Virchayid Lalchandv . Kumaji*] 
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A claim to recover unj^aid purchase money personally from the 
vendee does not, of course, fall under this Article, but would be 
governed by Article 111, ante} 

8. Suit to enforce charge in other cases. — This Article will 
apply to suits to enforce a maintenance allowance charged on 
immovable property,^ or to enforce a payment of money charged 
by a document on immovable property, “ or to recover hattuhadi 
which is a rent-charge.^^ 

As to whether a co-sharer who i)ays off tlio revenue due to 
Government in order to save the estate has a charge on tVie estate 
for the amount in excess of his share, see Note 7 to Article 99, ante. 

In the following cases it was held that the suit was not one for 
the enforcement of a charge within the moaning of this Article : — 

1. Suit for money spent by a trustee out of his own pocket 
for the purposes of the trust. ^ 

2. Suit for a share of mortgage money received by a co. owner 
of property who has mortgaged the same and received the 
mortgage money. 

3. (1898) 22 Bom 846 (849), Chunnilal v. Bai Jethi. 

Note 8 

1. (1883) 9 Cal 945 (951) ; 10 Ind App 45 : 13 Cal L R 330 : 4 Sar 442 : 7 Iiid 

Jur 443 : R & J 72 (P C), AJwiad IJosHem Khan v. Nihal-nd-din 
Khan. 

(1936) AIR 1936 Mad 573 (574) : 163 Ind Cas 190, Narayana Tiruma7nim 
V. Valia Govvnda. 

[See aho (1934) AIR 1934 Pat 99 (102) : 149 Ind Gas 738 : 12 Pat 
869, Sarasivali Kuer v. Bahnria Sheoratan Kuer. (A Hindu 
widow’s niaintcnance is not a charge on her husband’s pro- 
perties and a suit to recover arrears of maintenance is not 
governed by Article 132.)] 

2. (1934) AIR 1934 P C 119 (122, 123)r: 154 Ind Cas 596 (P C), Barahoni Coal 

Concern Ltd. v. Deha Prasanna Mukherjee. 

(1888) 15 Cal 06 (69) : 14 Ind App 137 : 5 Sar 78 : 11 liid Jur 432 (P C), 
Girish Chunder MalU v. Anundo Moyi Debi. (Will.) 

(1934) AIR 1934 Mad 1 (7) ; 149 Ind Cas 379: .57 Mad 218, Hama Rayanim- 
gar v. Ve^ikatalinga^n Nayanirn, Bahadur. (Money cRarged under 
security bond.) 

(1919) A 1 R 1919 Mad 432 (434) : 49 Ind Cas ,587 : 42 Mad 302, Krishna 
Chettiar v. Venhaiachala Chettiar. (Security bond executed by guar- 
dian — Suit to recover out of the properties given as security money 
due by guardian is within the Article.) 

(1924) 46 Mad L Jour 65 (56) (NRG). (Do. — Time in such a case runs from 
the date of the ward attaining majority.) 

2a (1896) 19 Mad 103 (103) (Note) : 5 Mad L Jour 142, Venkatararna Doss v. 
Maharajah of Vizumagararn. 

3. (1916) AIR 1916 Mad 57 (59, 62) : 28 Ind Cas 290 : 38 Mad 260, Kaliba 

Mavulvijav .Saran Bivi Saila. 

Bui where there is a statutory charge in favour of the trustee^ this Article 
unit apply to a suit to en force it : 

(1931) AIR 1931 Cal 493 (495) : 134 Ind Cas 75, Eajestoar Prasad v. 
Eajani Nath Banerjee. 

4. (1913) 22 Ind Cas 959 (960) : (1913) 1 Upp Bur Rul 178, Nga Ya Baiv v. Nga 

By a. 


Article 132 
Notes 
7—8 
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Article 132 
Notes 
8—10 


3. Suit by a Hindu widow for recovery of money which she 
expended in discharge of her husband’s debt.^ 

4. Suit by vendee of property for recovery of monies paid by 
him as per directions in the sale deed on such sale deed being 
set aside. ^ 

See also the undermentioned cases. ^ 

9. Mortgage by a Hindu father — Suit against sons to 
enforce pious obligation. — Where a Hindu father executes a 
mortgage in favour of a third person, a suit by such third person to 
enforce a mortgage, whether against the father or against the sons 
on whom such mortgage is binding, is governed by this Article.^ 
Where the mortgage is not binding as such on the sons, but they 
are liable to pay the debts by reason of their pious obligation to pay 
their father’s debt under the Hindu law, a suit to recover such 
debt in enforcement of such pious obligation would be governed by 
Article 120 and not by this Article. See Note 49 to Article 120 and 
the undermentioned cases. ^ 

10. One mortgagor paying off mortgage — Suit for contri- 
bution against co-mortgagor. — Section 95 of the Transfer of 
Property Act, 1882, as it stood before the Amending Act 20 of 
1929, ran as follows : — 

“Where one of several mortgagors redeems the mortgaged 
property and obtains possession thereof, ho has a charge on the 
share of each of the other co-mortgagors in the property for his 
proportion of the oxi)enses properly incurred in so redeeming 
and obtaining possession.” 

In Ahmad Whili Khan v. Shamsh-ul~Jahan Begam,^ it was 
held by their Lordships of the Privy Council that the Section 

5. (1928) AIR 1928 Mad 820 (823) : 110 Ind Gas G13 : 51 Mad 815, 

sioarni Kavimdan v. Pomiayya Kavundaii. 

6. (1923) A I R 1923 Mad 392 (396) : 74 Iiid Gas 416, Go'pala Iyengar v. Munr 

rnachi iieddiar. 

7. (1912) 17 Ind Gas 351 (352) (Cal), Lachmi Narain v. Dhanukdhari Prosad 

Singh. 

(1921) AIR 1921 Bom 182 (183) : 45 Bom 597 : 60 Ind Gas 903, Chhotalal 
Karsandas v. Vishnu Ganesh. 

Note 9 

1. (1907) 29 All 544 (553) : 1907 All W N 159 : 4 All L Jour 424, Bam Singh 

Sohha Bayn. 

(1888) 11 Mad 413 (415), Ariahudra v. Dorasamy. 

(1913) 19 Ind Gas 878 (880) (Gal), Sheo Narain Boy v. Mokshada Das Miira. 
(1898) 2 Cal W N 603 (605), Pran Krishna Tewary v. Jadii Nath Trivedy. 
(1907) 34 Cal 184 (190) : 11 Cal W N 294 : 5 Cal L Jour 441, Moheshwar 
Diitt Tevari v. Kishuyi Singh. 

2. (1916) AIR 1916 Pat 203 (204) : 37 Ind Gas 184 : 1 Pat L Jour 497, Jwala 

Prasad v. Pratap Udai Nath. 

(1908) 7 Cal L Jour 195 (196), Bhagivat N. Chaudhury v. Suha Lai Jha, 
(1916) AIR 1916 Cal 279 (282) : 42 Gal 1068 : 29 Ind Gas 629 (F B), Bidya 
Prosad v. Bhup Narain. 

Note 10 

1. (1906) 28 All 482 (487) : 33 Ind App 81 : 3 All L Jour 360 ; 10 Cal W N 626; 

3 Cal L Jour 481 : 1 Mad L Tim 143 : 8 Bom L R 897 : 16 Mad L 
Jour 269 ; 8 8ar 918 (P C). 
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was not limited in its operation to mortgages under which possession 
passed, but applied also to other mortgages. A suit to enforce the 
charge given by the Section was held governed by this Article. 
But there was a difference of opinion on the question as to the 
starting point of limitation for a suit to enforce such a charge. The 
general trend of opinion was that time began to run from the date 
of payment or redemption of the mortgage and not from the date 
when money })ecame due under the mortgage/^ In the undermen- 
tioned case'"^ it was held that time ran from the date when the 
mortgage fell due and not from the date of redernj)tion thereof. 
The present Section 95 of the Transfer of Pro])erty Act now makes 
it clear that the right of the redeeming mortgagor is only that 
of a subrogee to the rights of the mortgagee and tluit a suit for 
enforcement of such right of subrogation must bo brought within 
a period of twelve years from the date when the mortgage fell due 
and not from the date of redemption.^ 


la(19B4) A I R 1934 Pat G12 (G14) : 13 Pat 356 : 155 Tnd Gas 75G, Bireyidra 
Keshri Prasad v. Sarasiaaii Kuer, 

(1918) AIR 1918 Pat 322 (323) : 46 Ind Gas 479, Mt, Ilira Kuer v. PalUu 
Singh, 

(1932) AIR 1932 All 250 (251) : 137 Ind Gas 86, Collector of Farrukhabad 
V. K {shore Mohan. 

(1928) AIR 1928 All 241 (245) ; 109 Ind Gas 38 : 50 All 569, Aziz Ahmad 
Khan v. Chote Lai. 

(1904) 2G All 227 (233) : 1904 All W N 3, Bhagwan Das v. Har Dei. 

(1936) AIR 193G Mad 500 (502) : 1G2 Ind Gas 828, Sriramuhi v. Rama- 
krishnaiiya. 

(1904) 1 All L Jour 27G (278), Sagar Mai v. Janki Das, 

(1906) 28 All 743 (746) : 1906 All W N 216, Yakub Ali Khan v. Kishun Lai. 
(1890) 12 All 110 (114) : 1890 All W N 31, Ihn Hasan v. Bamdai, (Plaiutifl- 
mortgagor’s property sold in execution.) 

(1911) 11 Ind Gas 145 (150) : 33 All 708, Bhagwan Das v. Karavi Husain. 
(Do.) 

2. (1925) AIR 1925 Oudh 613 (614) : 92 Ind Gas 559, Jahan Begam v. Munyii 

Mirza, 

(1934) AIR 1934 Pat 612 (614) : 13 Pat 356 : 155 Ind Gas 766, Birendra 
Keshri Prasad v. Sarasivati Kiier. 

(1930) AIR 1930 Oudh 260 (261, 264) : 125 Ind Gas 402 : 5 Luck 727, 
Muhammad Mian v. Bharat Singh. 

(1932) AIR 1932 All 250 (251) ; 137 Ind Gas 86, Collector of Ferukhabad v, 
K {shore Mohan. 

(1936) AIR 1936 Mad 500 (502) : 162 Ind Gas 828, Sriranmlu v, Kama- 
krishnayya. 

(1935) AIR 1935 Oudh 245 (250) : 154 Ind Gas 267 : 10 Luck 690, Nisar 
Ahamad Khan v. Manzur Ahmad Khan, 

(1928) AIR 1928 All 241 (245) ; 109 Ind Gas 38 : 50 All 569, Aziz AJwiad 
Khan v, Chote Lai. 

(1931) AIR 1931 Gal 251 (256) : 58 Cal 1167 : 130 Ind Gas 889 (P B), Vmar 
Ali V. Asmat Ali. 

[See (1927) AIR 1927 Oudh 552 (553): 2 Luck 686: 105 Ind Gas 302, 
Rameshwar v. Mt, Sheorani. (AIR 1925 Oudh 613, Followed.)] 

3. (X921) AIK 1921 Cal 166 (169) : 57 Ind Cas 868, Raj Kwnari Debi v. 

Mukunda Lai Bandopadhyaya. (Overruled in A I R 1931 Cal 251 
(F B).) 

4. (1931) AIR 1931 Cal 251 (252) : 58 Cal 1167 : 130 Ind Cas 889 (P B), Umar 

Ali V. Asmat Ali. 


Article 182 
Note 10 
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Article 132 11, Suit against substituted security. — Where the mortgaged 

Note 11 property is converted into another form or is transferred under 
circumstances in which the mortgagee will not be entitled to proceed 
against the mortgaged property, he will be entitled to proceed against 
the property into which the mortgaged property has been converted 
or against the proceeds received by the transfer, in the same way 
as he could have proceeded against the mortgaged property. This 
principle is recognized in Section 73 of the Transfer of Property Act 
which runs as follows : — 

‘‘(1). Where the mortgaged property or any part thereof or any 
interest therein is sold owing to failure to pay arrears of revenue 
or other charges of a public nature or rent due in respect of such 
property, and such failure did not arise from any default of the 
mortgagee, the mortgagee shall be entitled to claim i)ayment of 
the mortgage-money in whole or in part, out of any surplus of 
the sale-proceeds remaining after payment of the arrears and 
of all charges and deductions directed by law. 

*‘(2). Where the mortgaged property or any part thereof or 
any interest therein is acquired under the Land Acquisition 
Act, 1894, or any other enactment for the time being in 
force providing for the compulsory acquisition of immovable 
property, the mortgagee shall he entitled to claim payment of 
the mortgage-money, in whole or in part, out of the amount 
due to the mortgagor as compensation. 

“(3). Such claims shall prevail against all other claims except 
those of prior encumbrancers, and may he enforced notwith- 
standing that the principal money on the mortgage has not 
become due.” 

The Section deals only with two cases of substituted security, 
viz.j whore the mortgaged property is sold for arrears of public 
demand or is acquired under the Land Acquisition Act. But 
the princijile is of general application and applies to all cases of 
substituted security. Where certain mortgaged property was sold in 
execution of a mortgage decree and there was a surplus of the sale 
proceeds remaining after the decree was satisfied, it was held by their 
Lordships of the Privy Council in Barham Deo Prasad v. Tara 
Chand^ that the surplus moneys represented the security which a 
subsequent mortgagee had in the property and that a suit by the 
subsequent mortgagee to enforce his right by payment out of the 
surplus sale proceeds would be governed by this Article. See also 
the undormontioncKl cases to the same effect.^ 

In Muniappa v. Snhhiah,^ Srinivasa Iyengar, J., in dealing 
with the question of limitation in suits by mortgagees to enforce 

Notelli 

1. (1913) 21 Ind Oas 961 (964) : 41 Cal 654 : 41 Ind App 45 (P 0). 

2. (1925) AIR 1925 Oiidh 215 (218) : 84 Ind Cas 539, Chandra Kunwar v. 

Shea Dayal, 

(1906) 33 Cal 92 (98, 112) : 9 Gal W N 989, V. Tara Cftani. 

3. (1917) A I B 1917 Mad 880 (882) : 32 Ind Oas 901. 
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payment out of substituted securities, observed as follows : 

“ Again the mortgaged property after the date of the mortgage 
may assume a new form and in that new form may be in the 
hands of the mortgagor or of a third party. Even in such cases a 
suit by the mortgagee to enforce payment of his debt may be 
governed by Article 132. As for example, (a) the mortgaged 
property may have been sold for arrears of Government revenue 
payable by the mortgagor; (b) by a landlord for arrears of rent ; 
(c) by a first mortgagee under a power of sale, or (d) through 
Court in execution of a decree for sale to which mesne encum- 
brancers are parties. 

“It might have been acquired in the exercise of the right 
of eminent domain. For other examples, see Ashburner on 
Mortgages, page 230, and Jowala v. Hu?'hims^ In all these cases 
the original security in the hands of the purchaser is freed of 
all encumbrances subsequent to the charge for realizing which 
the pro])erty was sold. In fact, the charge is transferred to the 
surplus sale proceeds (see Sections 73 and 97 of the Transfer of 
Property Act) ; and a suit by an encumbrancer who is entitled 
to be paid out of it, to follow it in the hands of a person holding 
it, is a suit to enforce payment of money charged on immovable 
property, though at the time of the institution of the suit, 
the immovable property has assumed the shape of money. 
In equity, the money is still considered to be land. Again, 
instead of the original security, there may be a substituted 
security, as for instance, in cases where the original mortgage 
was an undivided share of immovable property for which, by a 
subsequent partition, a particular portion is allotted : Byjnath 
Lall V. Bamoodeen Ghowdry} In all the above cases, the 
person, in whose hands the substitute for the original security 
is, holds it subject to the right of the encumbrancers as if 
they were alienees of the securities.*' 

Applying the principles rofei’red to above it has been held that 
this Article would apply to all suits to enforce payment of mortgage- 
money from out of the substituted security.^’ 


4. (1853) S D N W P 569. 

5. (1873-74) 21 Suth W R P C 233 (236) : 1 Ind App 106 : 3 Sar 333 : 2 Suthcr 

942 (PC). 

6. (1938) AIR 1938 All 221 (226) ; 174 Iiid Cas 702 (F B). Girdhar Lai v. Alay 

Hasan Musanna, (Land acquisition). 

(1900) 27 Cal 180 (184), Kamala Kant Sen v. Ahul Barkat. (Sale for arrears 
of Government revenue.) 

(1903) 31 Cal 745 (751), TJymdra Chayidra Singh v. Mohvri Lai Marvari. 
(Do.) 

(1906) 3 Cal L Jour 52 (58), Umaiara Gupta v. Uma Charan Sen, (Do.) 
(1901) 5 Cal W N 366 (359), Jogeshur Bhagai v. Ghayiasham Dass. (Do.) 
(1909) 3 Ind Cas 311 (314) (Cal), Isriprosad v. Bai Gunga Prosad. (Do.) 

(1926) A I R 1926 Mad 343 (345) ; 91 Ind Gas 754, Punnayya v. Ven- 
katappa Bao. (Where a vendee of a mortgaged house pulls down 
the house and utilizes the materials for other buildings or otherwise 
deals with them, he cannot escape his liability in respect of the 


Article 1S2: 
Note 11 
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Article 132 
Note 11 


Time, in the above cases, will begin to run from the date when 
the money becomes due under the mortgage sought to be enforced 
and not when the security is substituted.^ 

In the undermentioned case® a casuarina plantation was mortgaged 
to the plaintiff. After some time the defendant with the connivance 
of the mortgagor cut and removed the trees standing on the land. 
The plaintiff then sued the defendant for the recovery of the value 
of the trees. It was held that the suit was not one for the enforce- 
ment of the payment of mortgage-money out of a substituted security 
but was one for damages or cornx^ensation for depreciation of security 
and was not, therefore, governed by this Article. 

Where A receives from B the money due by him under a 
mortgage to C, a suit by C against A for recovering the money so 
received by him is not a suit to recover money charged upon 
immovable prox>Grty within the meaning of this Article.^ A contrary 
view has been held in the undermentioned cases. It is submitted 
that they are not correct. 

Aj a mortgagee, obtained a decree for sale of the mortgaged 
I)rox)erty against B, the mortgagor. He subsequently mortgaged the 
decree to C. Thereafter he x^^ii’chased tlie mortgaged 
satisfaction of his mortgage. C then filed a suit against A to enforce 
his mortgage out of the yiroperty which A had purchased from B in 
satisfaction of the decree. It was held by tlie High Court of 
Allahabad that the suit was governed by this Article, The reason 
given was that though at the time of the mortgage to C the decree 
mortgaged should be considered as moveable yiroperty, it became 
converted into immovable yiroyierty at the time of the suit, and that 

mortgage as vendee of the mortgaged property and the yxjriod of 
limitation for the enforcement of such liability is the usual period of 
limitation ax)plicable to the case of a mortgage.) 

(1910) A I R 191G Nag 84 (86): 34 Ind Gas 704: 12 Nag L R 90, Vis^vanath 
V. Shanker Lai. (Second mortgagee foreclosing and selling property to 
inalguzar — Suit by first mortgagee against substituted security.) 
(1923) AIR 1923 Mad 76 (80) : 70 Ind Gas 648 : 45 Mad 827, Abdul Kadir 
V. Somasuudaraui. (Tin sheds pulled down and converted into 
money.) 

7. (1900) 27 Gal 180 (lQ^), Kaviala Kant Sen v. Abdtd Barkat. 

(1906) 3 Gal L Jour 62 (58), Urnatara Gupta v. TJma Charan Sen. 

(1938) AIR 1938 All 221 (226) (FB), Girdharlal v. Alay Hasan Musanna. 
[But see (1909) 3 Ind Gas 811 (314) (Cal), Isri Prosad v. Eai Gwiga 
Prosad Singh Bahadur.] 

8. (1917) AIR 1917 Mad 880 (881, 884) : 32 Ind Gas 901, MicJiiappa v. 

Subbiah. 

9. (1916) AIR 1916 Mad 524 (525) : 28 Ind Gas 495, Narayanan v, Rangasami 

Chetty. (30 Mad 298, Followed.) 

10. (1909) 1 Ind Gas 732 (734) : 1909 Pun Re No. 37, Sham Lai v. Johri Mai. 
(1920) AIR 1920 Lab 407 (407) : 66 Ind Gas 944, ML Asa v. Mt. Harnamu 

(1 Ind Gas 732, Followed.) 

11. (1917) AIR 1917 All 309 (310) : 37 Ind Casf4 : 89 All 74, ML Jamnadei 

V, Lala Ram. 
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C*s suit was therefore a suit to enforce payment of money charged 
on immovable 'property. It is submitted that this view is not 
correct. At its inception the mortgage in favour of C was only of 
moveable property and the conversion of the latter subsequently 
into immovable i.)roperty will not alter the character of the mortgage 
when made as one of moveable property. 

12. Claim for interest due under mortgage. — Whore interest 
is due on the contract of mortgage, the mortgagee is entitled, in the 
absence of any contract to the contrary, to treat the interest due 
under the mortgage as a charge on the estate.^ The amount awarded 
as reasonable compensation for breach of penal clauses in a mortgage 
deed relating to interest has been held to be, for purposes of 
limitation, a portion of the mortgage money.^^ A suit to enforce the 
payment of interest so charged on the mortgaged property would 
1)0 governed by this Article.^ 

The general principle is that interest is accessory to the prin- 
cipal, unless tiiore is an independent contract to pay the interest. 
See Note 1 to Article 63, ante. It follows that where the interest is 
accessory to tlie principal, a suit for interest would be barred if a 
suit for tlie principal would bo ])arrGd.'^ It follows also that where 
the principal is not barred a claim for interest will not be barred 
oven though it may extend to more than twelve years before the 
date of the suit.'* In the undermentioned case*"* where interest under 
the mortgage document was payable annually and the principal in a 
certain number of years, it was held that the claim for interest would 
be barred after twelve years from the date of the default though the 

Note 12 

1. (1924) A I R 1924 P C 183 (183) : 5 Lah 425 : 51 Ind App 877 : SO Ind Gas 

820 (P C), Ganga Barn v. Natha Singh. 

la(1915) AIR 1915 Oudh 31 (55) : 30 Ind Gas 323, Narendra Bahadur Singh 
V. Oudh CoDirnercial Banlc^ Ltd* 

2. (1925) AIR 1925 Lah 113 (114) : 82 Ind Gas G22, Bamvari Lai v. Kallu 

Khan. 

(1926) A I R 1926 Lah 530 (532) : 92 Ind Gas 762, Ladha Singh v. Sunder 
Singh. (A I R 1924 P G 183, Followed.) 

(1923) A I R 1923 Nag 181 (182), Kadar Miya v. Chandmiya. 

(1909) 2 Ind Gas 111 (112) (Gal), Nilmoney Sinha v. Hardhan Das. 

(1925) AIR 1925 Lah 182 (182) : 79 Iiid Gas 24, Bamji Lai v. Munshilal. 

(1888) 1888 Pun Re No. 57, Badha Kishen v. Muhamdu. 

(1883) 6 Mad 417 (418), Davani v. Ratna. (G Bom 719 (F B), Followed.) 

(1916) AIR 1916 Mad 78 (79) : 30 Ind Gas 818, V asudevayi v. Komiruyeita- 
manna. (Express provision in mortgage deed that the mortgaged 
properties were to be security for principal and interest — Hence 
Article 132 applies to claim for interest.) 

(1898) 22 Bom 107 (108, 110), Manager ViBioba v, Vigneshwar . (Claim for 
interest is not restricted to the period fixed for payrneut.) 

(1897) 24 Cal 699 (703) : 1 Cal W N 437 (P B), Moti Singh v. Baniohari 
Singh. 

3. (1935) AIR 1935 Lah 516 (517) : 158 Ind Gas 844, Attar Singh v. 

Singh. 

4. (1934) A I R 1934 Mad 695 (696) : 152 Ind Gas 617 : 58 Mad 266, Suramina 

V. Venkayya. 

5. (1909) 2 Ind Gas 111 (112) (Cal), Nilmoney Sinha v. Hardhan Das. 


Article 132 
Notes 
11—12 


Lim. 114 
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Artiole 132 claim for interesb might not have been barred. It is submitted that 

Notes unless it could be said that there was an independent contract to 

12—14 pay in such a case, the decision cannot be accepted as correct. 

Where interest is claimed, not by virtue of a stipulation in the 
mortgage document, but as damages, this Article has no application 
as such interest cannot be said to be a charge on the land.® 

A executes a mortgage to B containing a personal covenant to 
pay the principal and interest secured by the mortgage. A suit on the 
personal covenant to pay the principal is allowed by the mortgagee 
to be barred by limitation. But within twelve years of the date 
when the mortgage-money fell due the mortgagee sues to enforce 
personally the payment of interest falling due within six years of 
the suit. It was held that the suit was not barred inasmuch as the 
principal debt continued to exist as a charge even though the claim 
on the personal covenant was barred.' 

13. Suit against surety for mortgagor. — /I executes a mort- 
gage in favour of B, 0 stands surety for A and executes a simple 
bond of suretyship for that purpose. A suit against C to enforce 
his liability as a surety is not one to enforce payment of '‘money 
charged on immoveable property” within the meaning of this Article.^ 

14. Suit to enforce right obtained by subrogation. — Section 
92 of the Transfer of Property Act proscribes the circumstances 
under which a person paying off a mortgage is subrogated to the 
rights of the mortgagee. A suit by such person for recovery of money 
by enforcing the rights so obtained by him will be governed by this 
Article.^ The terminus a quo for such a suit will be the date on 
which money became duo under the mortgage iiaid off.^ The contrary 

6. (1805) 18 Mad 331 (336), Thayar A^nynal v. Lakshrni Ammal. 

[See however (1895) 18 Mad 248 (250) : 4 INIitd L Jour 2r>5, Rama 
lleddi Y. Apyaji Reddi. (21 Cal 274, Followed.) 

(1922) AIR 1922 Lah 251 (256) : 66 Irid Gas 771 : 3 Lah 200 (F B). 
Motan Mai v. Muham.viad Bakhsh. (If the mortgagee is a 
defendant, in a suit for redemption, he is entitled to such 
damages for entire period of non-payment.)) 

7. (1928) AIR 1928 Lah 653 (654) : 111 Ind Gas 808, Balia Ram v. Hira Lai 
(1930) A I R 1930 Lah 737 (737) : 126 Ind Gas 433, Munshiram v. Purayi^ 

cha7id. (A I R 1928 Lah 653, Followed.) 

Note 13 

1. (1927) A I R 1927 Mad 945 (945) : 105 Ind Gas 168, Mutlm Chettiar v.Reng-^ 
appa Naidu, 

Note 14 

1. (1912) 14 Ind Gas 496 (504) : 39 Cal 527 : 39 Ind App 68 (P 0), Mahomed 

Ibrahim H ossein Khan v. Amhika Per shad Singh. 

2. (1912) 14 Ind Gas 496 (504) : 39 Cal 527 : 39 Ind App 68 (P C)i Mahomed' 

Ibrahim Ilossem Khan v, Ambika Pershad Singh. 

(1905) 2 Cal L Jour 574 (581, 582), Baijnath Singh v. Mahomed Ibrahim 
II ossein. 

(1930) AIR 1930 Nag 166 (ITl, 1T2) ; 127 Ind Gas 881, Sheoji v. Bhaskar. 
(1987) AIR 1937 Nag 402 (406), Totaram Jawaharlal v. Harischan^^- 
Harkisan. 

(1925) AIR 1925 Nag 21 (25) : 87 Ind Gas 264, Narayan v. Syed Hafi*. 
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view, viz,, that time runs from the date of payment, has been held 
in the undermentioned case.^ It is submitted that this view is 
against the decision in Mahomed Ibrahim Ilossem Khan v, Ambika 
Fershad Shigh,'^ and is not correct. 

There is a difference of opinion as to the starting point of 
limitation where a decree had been obtained on the mortgage at 
the time of payment. It was htdd in the undermentioned decisions® 
that in such cases time will run from the date of the payment of 
the decree. A contrary view, viz., that time will run only from the 
date when the money becomes due under the mortgage, has been 
held in other cases. ^ It is submitted that the latter view is correct. 

15. Renewal of mortgage — Suit on renewed mortgage. — 

Where one mortgage is renewed by another, the starting point of 
limitation for a suit on the latter mortgage would be the date on 
whicVi such mortgage falls due and not the date on which the earlier 
mortgage falls due, even though the mortgagee is entitled to ])riority 
over intermediate incumbrancers to the extent of the amount due 
under the earlier mortgage.^ See also Section 19 Note 36, ante. 

[Sec also (1929) AIR 1929 Pat 94 (95): 115 Irid Gas 652, Sadhuprasad 
Bidyad, har v. Hari Krishna Panda, (Mortgage time-barred 
at the date of payment — Person paying of! does not get any 
right.)] 

3. (1930) .4. 1 R 1030 AH 501 (566) ; 125 Incl Ca.s 751, Paraa Ham v. ilt. Mewa 

Kunwar. 

4. (1912) 14 Ind Gas 496 (504) : ;19 Cal 527 : 39 Ind App 68 (P C). 

5. (1922) AIR 1922 All 153 (155) : 63 Ind Gas 604 : 44 All 67, Slnh Lai v, 

Munyiii Lai. 

(1936) AIR 1930 All 83 (43) : 58 All 602 : 160 Ind Gas 541 (P P), Alam Ali 
V. Deni Char an. 

(1936) AIR 1936 All 578 (581) : 58 All 1056 : 165 Ind Gas 7 (F li), Pam 
Dhan v. Mi, Chtinni Kumvari. 

(1930) AIR 1930 All 561 : 125 Ind Gas 754, Paras Earn v. Mi. Mewa 
Kunwar. 

(1926) A I K 1926 Nag 84 (86) : 92 Ind Gas 118 : 24 Nag L R 92, Suryabhan 
V. Renuka. 

6. (1927) AIR 1927 Mad 631 (635) : 50 Mad 626 : 102 Ind Gas 316, Kotnppa 

V. Ilaghavayya. 

(1925) AIR 1925 Mad 80 (82) : 81 Ind Gas 771, Parvati v. Venkaiarayna. 

(1936) AIR 1936 All 636 (637) ; 58 All 912 : 161 Ind Gas 725, Rarii Sarup 
V. Bhagiuati Prasad. 

(1922) AIR 1922 Pat 499 (501) : 1 Pat 780 : 68 Ind Gas 707, Sibayiand 
Misra v. Jagmohan Lai. 

(1914) A I R 1914 Oudh 251 (254) : 17 Oudh Gas 38 : 23 Ind Gas 448, Deputy 
Commissioner of Lucknow v. Sukhnandan. 

(1917) A I R 1917 Nag 152 (154) : 42 Ind Gas 796 : 13 Nag L R 217, Nathu- 
rayri v. Sheolal. 

[See also (1937) AIR 1937 Mad 826 (830), Madappaya v. Mahabala 
Pao.] 

Note 15 

h (1935) AIR 1935 Mad 64 (65) : 153 Ind Gas 2 : 58 Mad 270 (F B), Syirya^ 
narayana Pao v. Venkataraju. 

(1918) A I R 1918 Mad 1327 (1329) : 38 Ind Caa240, Velayuda v. Narasiniha. 

(1904) 8 Cal W N 385 (389), Baranashi Pershad Chowdhury v. JoJiori Lai. 
[But see (1929) AIR 1929 Oudh 449 (451) : 121 Ind Gas 88, Jagan- 
nath Prasad v. Naurayig Singh. (39 Cal 527 purported to be 
followed.) 
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16. Person interested not made party to mortgage suit — 
Subsequent suit against him. — Where a prior mortgagee sues 
upon his mortgage without making the subsequent mortgagee or 
other person interested in the mortgaged property a x)arty to the 
suit, the latter is not bound by the decree passed in such suit. A 
fresh suit on the prior mortgage against such person is governed by 
this Article,^ As to the starting point of limitation for such suits, 
it has been held in the undermentioned cases^ that time would run 
from the date on which money would be due under the mortgage. 
In the cases cited below, ^ however, a different view was taken and 
it was held that where a subsequent purchaser of the mortgaged 
property in court auction was not made a party to the mortgage 
suit by reason of the fact that the mortgagee was not aware of 
such purchase, time for a fresh suit against such purchaser on the 
mortgage would run from the date when such ijurchaser took posses- 
sion under his purchase and not from the date of the mortgage. 
These decisions seem to rest on grounds of hardship and do not seem 
to be reconcilable with any established princii)le of law. 

17. Suit against trespasser. — A suit for the enforcement of the 
mortgage against a third person who has entered on the mortgaged 
property subsequent to the mortgage and has been in possession 
adversely to the mortgagor, is governed by this Article.^ Such a suit 

(1932) AIR 1932 Oudli 314 (316) : 7 Luck 26 : 139 lud Cas 626, Ecm 
Sakai V. Kunwar Sah.] 

Note 16 

1. See the caso« cited in Foot-Notes (2) and (3) below, 

2. (1931) A I R 1931 Mad 542 (544, 549) : 133 Ind Cas 497, Chandramrnn v. 

Secthan Naidti. 

(1928) A I R 1928 Rang 189 (191) : 0 Rang 297 : 111 Ind Cas 132, T. 0. Bose 
V. Obedur Rahman. 

(1933) A I R 1933 All 908 (910) : 56 All 134 : 147 Ind Cas 575, Bansidhar v. 
Shiv Singh. 

(1931) AIR 1931 All 466 (481) : 53 All 1023 : 134 Ind Cas 1 (F B), Ram 
Sanehi Lai v. Janki Prasad. 

(1935) A I R 1935 Cal 139 (141) : 62 Cal 75 : 154 Ind Cas 868, Jagat Chan- 
dra De V. Abdul Rashid. 

(1933) A I R 1933 Cal 912 (913) : 60 Cal 1193 : 147 Ind Cas 808, Surendra 
Lai V, Ahmmad Ali. 

(1922) A I R 1922 Bom 334 (335) : 69 Ind Cas 165, Dattatraya Mangeshaya 
V. Venkatesh Vasiideo. 

(1906) 3 Cal L Jour 10471, Aughore Nath Banerjee v. Deb Narain Gain. 

3. (1935) A I R 1935 Mad 680 (682) : 157 Ind Cas 1050, Gopalan Nair v. 

Maideen Madar Rowlhen. 

(1936) A 1 R 1936 Mad 70 (77, 80) : 170 Ind Cas 856 : 59 Mad 312, Sambasiva 
Ayyar v. Suhraviania Pillai. 

(1905) 32 Cal 891 (904, 907) : 9 Cal W N 728 : 1 Cal L Jour 371, Ear Per- 
shad V. Dalmardan Singh. 

Note 17 

1. (19.1C) A I E 1916 Mad 990 (1000) : 31 Ind Cas 412 : 39 Mad 811 (F B), 
Vyapuri v. Sonamina Boi Ammani. 

(1917) A I B 1917 Mad 880 (882) : 32 Ind Cas 901, Muniappa v. Subbiah. \ 
U923) A I E 1923 Mad 160 (163) : 99 Ind Cas 8U, Sundaram Ayyar if. 
Thiyagaraja Pillai. 
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is not barred by the fact that the third party has perfected his title 
by prescription against the mortgagor.^ 

18. Suit for personal decree. — It was held in some old cases^ 
that this Article would apply even to suits claiming a personal 
decree in respect of money due under a mortgage or charge. It is 
now settled that this is not correct and that this Article has no 
application to such suits. Such suits will now be governed by 
Article 116 or Article 120. See Notes 19, 20 and 21 under Article 
116 and the undermentioned cases. ^ 

19. Immovable property. — The Article applies only to suits 
for enforcement of payment of money charged upon immovable 
property and not moveable property. This Act does not define the 
expression “immoveable property.” The expression must, therefore, 
be understood in the sense in which it is defined in the General 
Clauses Act, 1897. Under that Act the expression has been defined 
as including land, benefits arising out of land, and things attached 
to the earth, or iiermanently fastened to anything attached to earth. 
The following have been held to be “immoveable property” within 
the meaning of this Article : 

(19U) A I R 1914 All 95 (90) : 24 Ind Gas 997 : 36 All 567 (F B), Baj Nath 
V. Narain Das. 

(1918) AIR 1918 Cal 933 (936, 939) : 37 Ind Gas 277 ; 44 Oal 425, Priya 
Sakhi Debi v. Bireshioar Samanta. 

[But see (1916) A I R 1916 Cal 311 (312) : 28 Ind Cas 917, Bircshwar 
Samanta v. Priya Sakhi Dehi.] 

2. (1916) A I R 1916 Mad 990 (998) : 31 Ind Cas 412 : 39 Mad 811 (F B), 
Vyapuri v. Sonanirna Boi Amniani. 

(1924) AIR 1924 Oudh 19 (27) : 73 Ind Cas 428, Galstaun v. Abid Hussain. 

Note 18 

1. (18S1-S2) 6 Bom 719 (724) (F B), Lalluhhai v. Naran. (Ovorruliug 5 Bom 

463.) 

(1883) 1883 Bom P J 23 (23), Narayan v. Bajaram. 

(1886) 9 Mad 218 (219, 220) : 10 Ind Jur 182, Aliba v. Nanit. 

2. (1898) 20 All 386 (388) : 1898 All W N 83, II amid- ud- din v. Kedar Nath. 
(1890) 14 Bom 377 (380), Bulakhi Garni Shed v. Tukarambhat. 

(1896) 23 Cal 397 (402), Baghunath Sahay v. Lalji Singh. 

(1867) 8 Suth W R 334 (335), Gora Ghand Dutt v. Lake Nath Diiii, 

(1876) 1876 Pun Re No. 73, Shaiikar Das v. Ghasita. 

(1923) AIR 1923 Lab 23 (24) : 72 Ind Cas 897, Bukhan Din v. Ilassan Din. 
(1898) 21 Mad 242 (243) : 8 Mad L Jour 81, Unichaman v. Ahmad Kutti. 

(Suit under Section 68, Transfer of Property Act,) 

(1916) AIR 1916 Pat 350 (352) : 35 Ind Cas 43, Baja Bam v. Hannman. 
(1934) AIR 1934 Pat 624 (627) : 152 Ind Cas 897, Kirti Narayan v. Suren^ 
dr a Mohan. 

(1913) 20 Ind Cas 176 (175) (All), Sheo Prasad v. Sheo Prasad. 

(1897-1901) 2 Upp Bur Rul 518 (520, 621), Maung Shtve Dole v. Ma Le. 
(Article 120 applied.) 

(1913) 20 Ind Cas 360 (362) : (1913) 1 Upp Bur Rul 164, Nga Tok v. Nga 
E Gyan, (Claims arising in equity — Article 120 applies.) 

Note 19 

la (1904) 27 Mad 628 (530): 13 Mad L Jour 446, Mahalingav.GanapatiSubbien. 
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1. The right of a landlord to recover rents and profits from 
his tenant.^ 

2. Standing trees.^ 

3. A usufructuary mortgage right in immovable property.'^ 

4. A simple mortgage right in immovable property.^ 

5. Jahagir income, such income being a “benefit to arise out 
of land.’*^ 

6. A house which is built on a site with foundation laid in it/' 
The following have been held not to bo immovable x)roi)erty 

within the meaning of this Article : 

1. A right to a turn of worship in a temi^le.^ 

2. A decree on a mortgage.^ 

20. Explanation, clause (a). — A malihana is a deduction 
from the assets of a Government settled estate of a sum which is 
payable to its prox)rietors in consideration of their x^osition as 
such, and of their relation to Government as the X)ayers of revenue.^ 
The hagqs referred to in this Exx)lanation are fixed charges upon 
immovable prox^erty, of which x>ayment can be enforced by the sale 
of the x>rox)erty charged.^ Zamindary dues called hhet and khurak fall 
within the Explanation to this Article. As has been seen in Note 1, 
malikajias and haqqs were, under the Act of 1859, regarded as 
interests in immovable prox)erty. Under the Exxdanation, such allow- 
ances are to bo deemed as money charged ux)on immovable x>i"operty, 

1. (1885) 7 All 120 (123, 124) : 1884 All W N 283, Muhammad Zaki v. Chatku, 
(1916) AIR 1916 Oudh 176 (177) : 18 Oudh Cas 380 : 33 lud Gas 555, Ram 

Jiwan V. Jadunath. 

(1938) A I R 1938 Pat 16 (17) : 173 Ind Cas 64, Shaikh Hamsan AH v. Bahu 
Lai Singh. 

(1907) 3 Nag L R 164 (170, 171), Singai Murlidhar v. Lai Prem Narain. 
(Dissenting from 3 Nag L R 81.) 

2. (1887) 1887 All W N 59 (60), Ram Ghulam v. Manohar Das. 

(1911) 9 Ind Cas 478 (478) (All), Mangal Sen v. Mt. NaoU. (Mortgage of 
grove of mango trees standing upon the holding.) 

3. (1927) A IR 1927 Lah 373 (375); 103 Ind Cas 742, Mtmilal v. Kishore 

Chand. 

4. (1927) AIR 1927 Lah 373 (375) : 103 Ind Cas 742, Momilal v. Kishm-e 

Chand. 

5. (1894) 1894 Pun Re No. 4, Ram Pershad v. Kisan SingJi. 

6. (1926) AIR 1926 Mad 343,(344) : 91 Ind Cas 754, Pimnayya v. Venkata'p'pa 

Rao. 

7. (1919) A I R 1919 Cal 671 (671, 672) : 4,6 Cal 455 : 47 Ind Cas 25, Narasingha 

Banagoswami v. Prolhodman Teivari. (Article 120 governs the suit.) 

8. (1917) AIR 1917 All 309 (310) : 37 Ind Cas 4 : 39 All 74, Mt. Jamiiadei v. 

Lala Ra77t. 

Note 20 

1. (1867) 9 Suth \V R 102 (102), Herranu7id Shoo v, Mt. Ozeerun. 

2. (1878-80) 2 All 358 (861), Kirath v. Ganesh. (A zamindari due customarily 

payable on the sale of a house situated in a mohalla is not a haq(l 
within the meaning of this Article.) 

[See also (1916) AIK 1916 Oudh 129 (130) : 19 Oudh Oas 49 : 33 Ind 
Cas 461, Dej)7ity Coni7ms,sio7ier, Fyzahad v. Jag jiwan Baksh 
Singh. (Right to receive cash na^ikar out of profits of a village 
is a haqq within the meaning of this Article.)] 

2a (1882) 1882 All W N 28 (28), AR V. Ma/iara.; Sinp^i. 
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and if the right to such allowance is not lost by prescription the 
claim for arrears will not be barred if such arrears became due within 
twelve years of the suit.'^ 

But in order that this Article may apply, the plaintiff must claim 
the allowance as a charge upon the immovable property concerned,** 
Where the allowance claimed is not a charge upon immovable 
property, a suit for such allowance is not governed by this Article.^ 
A suit by one co-sharer in vatan against another co-sharer who 
has improperly received the plaintiff’s share of certain haqqs is 
not governed by this Article.® The reason is that the Article applies 
only to suits against tlie person originally liable for the payment 
of the haqq. 

21. Explanation, clause (b). — Before the introduction of 
clause (b) of the Exi)laoation in the year 1927, there w^as a difference 
of opinion on the question whether a suit on a mortgage made to 
secure a loan in kind was governed by Article 132, some cases 
holding that the Article would not apjdy,* and other cases holding 

3. (1896) 1896 Bom P J 373 (373), M ajrnudar v. Chandrasmtgji. (Haqq.) 

(1926) A 1 K 1926 Cal 552 (554) : 91 Ind Cas 411. Manohar Das v. Brojendra 

Lai. (Do.) 

(1880) 5 Cal 921 (922) : 6 Cal L R 133, Jlurmiizi Begum v. IJirdaynarain. 
(Malikana.) 

(1906) 10 Cal W N 151 (152), J agaryiath Bershad Singh v. Kharach Lai. 
(Do.) 

(1915) A I R 1915 Cal 652 (553) : 21 Ind Cas 779, Mohesri Prasad Singh v. 
Baij Nath. 

(1919) A I R 1919 All 331 (334) : 49 Ind Cas 737 : 41 All 259, Nathu v, 
Ghansham Singh. 

(1908) 1908 All W N 209 (210), Manohar Lai v. Kashi Ham. 

(1913) 19 Ind Cas 63 (64) : 35 All 185, Shaida Ali v. Phullo. 

(1921) AIR 1921 Pat 47 (48) : 61 Ind Cas 130 : 6 Pat L Jour 34., Rameshwar 
Singh v. Siiraj Narain Jha. 

4. (1905) 33 Cal 998 (1000), Kallar Hoy v. Ganga Bershad. (If plaintiff does 

not seek to enforce charge, Article 115 is applicable.) 

(1919) A IR 1919 All 331 (334) : 49 Ind Cas 737 : 41 All 269, Nathu v. 
Ghansham Singh, 

(1934) AIR 1984 Pat 44 (45) : 154 Ind Cas 1013, Padhum Jjal v. Triheni 
Singh. 

(1912) 14 Ind Cas 605 (505) : 34 All 246, Lachhmi Narain v. Turab~im^ 
Nissa, 

5. (1869) 6 Bom H C R AC 56 (58), Haiji Manor v. Desai Kallian Hoy Huk^nat 

Hai. (Pagadi allowance paid by Government to certain person on 
account of desaigiri haqq is not charge on land.) 

(1867-68) 4 Bom H C R A C 189 (190), Maharana Fatehsangji v. Desai 
Kalyanraya. (Toda Garas paid in cash is not a charge on land.) 

6. (1883) 7 Bom 191 (193), Harmukh Gowri v. Ilarisukh Prasad. (Such a suit 

is governed by Article 60.) 

(1898) 22 Bom 669 (671), Chaman Lai v, Bapubhai, 

(1884) 8 Bom 426 (431), Desai Maneklal Amriilal v. Desai Shivlal Bhogilal. 
(Suit by one sharer against another is governed by three years’ 
limitation.) 

[See also (1885) 9 Bom 111 (114), Dulab v. Bansidhar Hai.] 

[But see (1880-81) 5 Bom 68 (70), Chhagan Lai v. Bapubhai. (Twelve 
years’ limitation,)] 

Note 21 

1. (1918) AIR 1918 Cal 943 (943) : 44 Ind Cas 518, Kandarpa Naran Mandal 
v, Sridhar Hoy. (Article 116 or Article 120 applies.) 
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a contrary view.^ Clause (b) now makes it clear that this Article 
will apply to such cases. 

22. Explanation, clause (c). — This clause was introduced into 
this Article by Section 9 of Act 21 of 1929. The reason for such 
introduction was given by the Select Committee in their Eeport as 
follows : 

“There is much conflict of decisions regarding the period of 
limitation which governs a suit to recover the money due on a 
mortgage by the dex^osit of title deeds. Some Courts have held 
that it is sixty years, while others hold that it is twelve years. 
We think that this conflict should now be set at rest ; and as 
the i)rex>onderance of opinion is in favour of x)roviding a twelve 
years' rule in such cases, we i)rox)ose to bring these mortgages 
under Article 182 of the Indian Limitation Act, 1908, " 

23. “When the money sued for becomes due.“ — The question 
when the money sued for ‘becomes due’ has necessarily to be decided 
with reference to the terms of the x'^articular document in question,^ 
Where the deed Axes no time for xmyment, time will run from the 
date of the deed.‘^ Where a ixudod is fixed, time would run from a 

(1917) AIR 1917 Cal 619 (620) : 37 Ind Cas 805, EasU Bihari Das v. 
Kunjahihari Patra. 

2, (1921) 64 Ind Cas 310 (311) (Cal), Gnanendra Nath Gosh v. Panch Konri 
Garain, 

(1921) 64 Irid Cas 210 (211) (Cal), Joy Narain Gole v. M angohiiida Bern, 
(1922) A I R 1922 Nag 23 (24) : 18 Nag L R 111 : 65 Ind^Jas 697, So7nlal 
V. Dhamoa. 

(1909) 2 Ind Cas 111 (112) (Cal), Nilmoiiey Shiha v. Ilardhan Das. 

(1021) AIR 1921 Cal 172 (174) : 48 Cal 625 : 61 Ind Cas 639 (F B), Eavi- 
chand Sur v. Iswarchandra Giri. 

(1920) AIR 1920 Cal 583 (584) : 47 Cal 125 : 51 Ind Cas 849, Didra Narain 
Shao V, Dijabar Sarnania. 

(1919) A I R 1919 Cal 476 (477) : 50 Ind Cas 608, Sridhar Chandra v. Earn 
Gobinda J ana. 

(1919) AIR 1919 Cal 325 (325) : 51 Ind Cas 241, Mohesh Chose v. Umesh 
Chandra Chose. 

(191S) AIR 1918 Cal 232 (232) : 46 Ind Cas 78, Sriyalilal v. Saralchandra. 
(1920) AIR 1920 Cal 988 (988) : 58 Ind Cas 995, Jogendra Naih Smgh v. 
Afohan Lai Khaii. 

(1920) AIK 1920 Cal 855 (856) : 60 Ind Cas 715, Dina Bandhu Maiti v. 
Bishnu Betva. 

(1919) AIR 1919 Cal 860 (860) : 46 Ind Cas 384. TJrishikcsh Singh v. Lakhi 
Narain Singh. (A suit on a mortgage for a sum of money on which 
the interest is payable in paddy.) 

Note 23 

1. (1931) A 1 R 1931 Pat 285 (290) : 134 Ind Cas 009 : 11 Pat 112, Mtilchdeo 

Singh V. Harakh Narayan Singh. 

(1930) AIR 1930 P 0 188 (192) : 12*6 Ind Cas 417 : 57 Ind App 194 : 54 
Bom 495 (P C), Nilkanth Bahvant v. Vidya Narasinh Bharathi. (It 
was held that on the facts of the case the money did not become due 
until demand was made.) 

2. (1893) 20 Cal 269 (272), Nilcovial Pra^nanick v. Kamini Kooviar Basu, 
(1927) AIR 1927 All 499 (502) : 103 Ind Cas 160 (F B), Bhusirai v. Ganesh 

Rai. 

(1921) AIR 1921 Mad 624 (626) : 70 Ind Cas 759, Jagana Sanyasiah v. 
Atchanna Naidu. (Clause in mortgage saying mortgagor would pay 
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date so fixed.^ Where the mortgage money is payable on demand, 
then on the principles discussed in Note 6 to Article 59, time would 
run from the date of the document'^ unless the condition of demand 
is an integral term of the contract of mortgage.^ 

Illustrative cases. 

1. A mortgage bond executed on 24th July 1892 provided that the 
money due under it should be paid in eight yearly instalments. 
Each instalment had to be paid on Magh Sudi Puranmashi 
of each year. The last payment was to be made on Magh Sudi 

after discharging another mortgage on some of the mortgaged proper- 
ties — Time for limitation is not postponed.) 

(1915) AIR 1915 Oudh 111 (112) : 18 Oudh Cas 86 : 27 Ind Cas 510, Gajraj 
Singh v. Baghubar. 

(1926) AIR 1926 Lah 225 (226) : 92 Ind Cas 656, Z^ada v. Gurdas Bain. 
(Where according to the terms of the mortgage deed the mortgagor is 
at liberty to pay at any time, the mortgagee is equally at literty to 
foreclose and limitation under Article 132 of Sch. 1 to the Limita- 
tion Act begins to run at once.) 

3. (1928) AIR 1928 All 159 (162) : 108 Ind Cas 152 : 50 All 328, Ashiq Husain 

V. Chaturbhuj . 

(1931) AIR 1931 All 203 (204) : 133 Ind Cas 311, Bam Dayal Aminuddifi. 
(1931) AIR 1931 All 537 (538) : 181 Ind Cas 547, Bam Sewak Kueri v. Bam 
Bup Teli. (Clause providing that on discovery of an act of bad faith 
on the part of the mortgagor, mortgagee could ask for principal before 
due date — Non-payment of interest every year is not act of bad faith 
so as to give an earlier starting j>oint.) 

(1884) 7 Mad 328 (336) : 8 Ind Jour 369, Arunachala v. Zamindar of Siva- 
giri. 

(1922) A 1 R 1922 Oudli 102 (104) : 65 Ind Cas 408, Mahadeo Tewari v. Sitla 
Bakhsh Singh. (Where a deed of further charge provides that the l)or- 
rower is entitled to pay the deV)t at any time prior to the date 
on which the original mortgage is to be redeemed, the deed fixes a 
date for payment 'and the limitation for the recovery of the money 
due on it does not begin to run from the date of its execution.) 

(1929) AIR 1929 Oudh 214 (215) : 121 Ind Gas 286, Sheo Bahadur Singh 
V. Nauhai Singh. 

(1911) 9 Ind Cas 482 (483) (All), Mahabir Prasad v, Durbijai Bai. (Subse- 
quent mortgage providing money should l)e paid at the time of redemp- 
tion of earlier one — Time runs from the date of redemption of earlier 
mortgage . ) 

[See also (1919) A I R 1919 Cal 520 (521) : 50 Ind Cas 71, Bhut Nath 
Bose V. Kali Prasad. (Mortgage bond fixing period of repayment 
but providing that on default three years* produce is to be 
given to the mortgagee and if not given, amount and interest 
was to be recovered — No cause of action till after expiry of 
l^criod of latter condition.)] 

4. (1919) AIR 1919 All 56 (59) : 52 Ind Cas 684 : 42 All 70, Bani Barkatun- 

nissa v.Mahbooh AU Mian.CRxxlQ applies also to transferee of mortgage 
rights.) 

(1934) AIR 1934 Mad 644 (645) : 152 Ind Cas , Kamalambal v.Purusho- 
tarn N aid'll. 

(1928) AIR 1928 Rang 189 (191) ; 111 Ind Cas 132 : 6 Rang 297, T. C. Bose 
v. Obedur Bahman Choiudhury. 

(1898) 21 Mad 139 (140) : 7 Mad L Jour 315, Perianna Goundan v. Muthu 
Veer a Goundan. 

(1916) AIR 1916 Mad 486 (487) : 31 Ind Cas 335, Surayya v. Bayirazu. 

5. (1933) AIR 1933 Rang 188 (190) : 147 Ind Cas 281 : 11 Rang 328, Tan 

Soon Thye v. Loinel Emile Du Bern. 

(1934) AIR 1934 Rang 51 (53) : 148 Ind Cas 721, Villa v. Petley. 


Article 182 
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Puranmashi 1956 corresponding to 14th February 1900, It 
was held that the whole question turned upon the intention 
of the parties and that the money became due in that case 
on 14th February 1900 and not on 24th July 1900.® 

2. Where immovable properties were hypothecated to secure the 
payment of rent reserved by a lease and the lien could not be 
enforced in a Eevenue Court nor in a Civil Court until a decree 
for arrears had been obtained in the Eevenue Court, it was held 
that time for enforcing the security ran from the date of the 
decree of the Eevenue Court. ^ 

3. A mortgage bond dated 14th June 1876 stipulated that the 
money should be re-paid in the month of Jeth 1289 Fasli, being 
a period of six years, tlie last of Jeth 1289 answering to 1st 
June 1882. The six years’ period ended on 14th June 1882, and 
the suit was filed on 13th June 1894. It was held that the suit 
was in time the money having become duo on 14th Jime 1882.® 

4. A mortgage fixed a date of i)aymont. Subsequent thereto the 
mortgagor became insolvent. It was held that time ran from 
the date so fixed in the document and that the order of 
adjudication did not give a fresh cause of action.^ 

5. A mortgagee made a sub-mortgage in favour of a third person 
and subsequently redeemed it. He then sued the mortgagor for 
the mortgage money and claimed that limitation must be 
reckoned from the date of the redemption of the sub-mortgage. 
It was held that the redemption did not furnish a fresh cause 
of action. 

6. Where A makes a mortgage with possession in favour of B and 
the mortgagee is subsequently dispossessed, time for a suit by 
the mortgagee for sale of the |)roperty would run from the 
date of dispossession.^^ Similarly, whore a mortgagor covenants 
to give possession of the mortgaged property in default of payment 
of the mortgage-money on a particular date and commits default 
in such payment, time for a suit to enforce the mortgage was 
held to run from the date of the failure to give j)ossessioD.^^ 

6. (1915) AIR 1915- All 272 (272, 273) : 29 Ind Gas 980, Dwarka Prasad v. 

Baja Ram, 

7. (1921) A I R 1921 All 301 (303) : 63 Ind Gas 504 : 43 All 539, Mahadeo Bai 

V. Baldeo Rai. 

8. (1897) 24 Cal 382 (384), Latifunnessa v. Dhan Kumcar, 

9. (1918) A I R 1918 Mad 1122 (1123) : 38 Ind Gas 169, Pararnasivan Pillai v. 

Aristotle Chakojia. 

10, (1902) 25 Mad 220 (231) (P B), Narayana Ayyar v. V enkataramana Ayyar. 

11. (1930) AIR 1930 Cal 703 (704) : 129 Ind Cas 108, Afiruddi v. Joy Chandra 

Naha. 

(1922) AIR 1922 All 197 (199) : 64 Ind Cas 768 : ii All 77, Muhammad 

Hanif v. Ishri Prasad. 

(1928) AIR 1928 Tat 582 (584) ; 112 Ind Cas 655 ; 8 Pat 68, Mt. Jugesri 

Kuer V. Aftab Chand. 

12.. (1926) AIR 1920 All 551 (552): 95 Ind Cas 100, Khan Sahai v.Mahurmun. 

iSee also (1883) 1883 All W N 216 (216) : 6 All 71, Jaglal Singh v, 
Nandlal Singh.] 
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Where in a mortgage there is a personal covenant to pay, the 
cause of action for enforcement of the security as well as the 
personal covenant is the same, namely, the date when the money 
becomes due at the expiry of the term fixed.^^ 

24, Mortgage for a term certain with default clause — 
Starting point. — A executes a mortgage document to B with a 
stipulation that the mortgage money is to be paid within a period 
fixed. There is a further stipulation that interest is to be paid 
annually or at particular periods and that on default of payment of 
interest as provided the whole amount shall become due or that the 
mortgagee shall be entitled to call for the wliole amount. A commits 
a default in the payment of interest as stipulated in the document. 
A executes a mortgage document to B with a stipulation that the 
amount is to bo paid in a certain number of instalments. There is a 
further stipulation that in default of i)aymGnt of one or more instal- 
ments the whole shall become due. What is the starting point of 
limitation for a suit to enforce payment of the mortgage money in 
sucli cases ? Before the decision of the Privy Council in Lasa Din 
v. Mt, Gulab Ktinwar,^ there was a considerable conflict of opinion 
among the High Courts on this question. It was held in the under- 
mentioned cases^ that the money became “due’* as soon as it could 

13. (193G) AIR 1936 Sind 14 (15) : 161 Ind Gas 518 : 29 Sind L R 361, 
Nenumal Jiamal v. Chandunial Assanmal. 

(1934) AIR 1934 All 397 (404) : 148 Ind Cas 951 : 56 All 954 (F B). 
Mahomed Hussain v. Samval Das. 

Note 

1. (1932) AIR 1932 P C 207 (211) : 138 lud Cas 779 ; 7 Luck 442 : 59 Ind App 

370 (P C). 

2. (1915) AIR 1915 All 189 (192, 194) ; 37 All 400 ; 28 Ind Oaa 910 (P B), 

Gayadin v. J human Lai. 

(1927) AIR 1927 All 244 (244) : 99 Ind Cas 762, Anant Ram v. Khushal 
Singh. 

(1920) AIR 1920 All 493 (494, 495) : 94 Ind Cas 849 : 48 All 302, Sheoram 
Singh v. Babu Singh. 

(1923) AIR 1923 All 1 (5) ; 09 Ind Cas 981 ; 45 All 27 (P B), Shib Dayal v. 
Maherban. 

(1922) AIR 1922 All 524 (524) ; 67 Ind Cas 100, Ram Das v. Muhammad 
Said Khan. 

(1921) AIR 1921 All 296 (297, 298) : 63 Iiid Cas 441 : 43 All 590, Pancham 
V. Ansar Hussain. 

(1921) AIR 1921 All 192 (193) ; 63 Ind Cas 886; 43 All 671, Nathi v. Tursi. 

(1922) AIR 1922 All 37 (39) ; 66 Ind Cas 171 ; 44 All 360, Collector of 
Jaunpur v. Jamna Prasad. 

(1916) AIR 1916 Oudh 1 (1) : 32 Ind Cas 551, Tulshi Ram v. Muhammad 
Hadi. 

(1929) AIR 1929 Oudh 536 (538) : 125 Ind Cas 390, Lasa Din v. Mt. Gulab 
Kunwar. (Reversed by the Privy Council in A I R 1932 P C 207 .) 

(1915) AIR 1916 Lah 292 (293) : 31 Ind Cas 808, Sham Sundar v. Abdul 
Ahad. 

(1926) 95 Ind Cas 249 (250) (All), Mendai Lai v. Dularey Lai. 

(1909) 2 Ind Cas 653 (653) (Cal), Jagdeo Singh v. Bal Govind Singh. 

(1897) 20 Mad 246 (248) : 7 Mad L Jour 222, Perumal Ayyan v. Alagirisami 
Bhagavathar. 
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legally be demanded, that is, upon the first default. In some cases^ 
it was held that the mortgagee could waive such default and sue on 
the basis of the next default. In the third class of cases'^ it was held 
that a default clause was inserted in the mortgage document for the 
benefit of the mortgagee and that time did not begin to run before 
the date fixed in the document for payment of the money unless 
the mortgagee exercised his option of enforcing the payment before 
the date fixed. This conflict has now been set at rest by the decision 
in Lasa Dins case^ referred to above. In that case the mortgage 
document provided as follows : — 

“In case of default, the said creditor shall, at all times, 
within and after the expiry of the stipulated period of six years 
aforesaid, have the power to realise the entire mortgage money 
and the remaining interest and the compound interest due to 
him, in a lump sum, through Court.” 

(192S) A I R 1928 Mad 952 (953, 954) ; lOB Ind Cas 786, Shan77iuga Kone v. 
Ila7nali7igam Pillai, 

(1900) 1900 Pun Ro No. 23 : 1900 Pun L R178, Milkhi Rain v. Achhru Mai. 
(1930) AIR 1930 Lah 993 (994) : 129 Ind Cas 201, SaJiib S%7igh v. Gurdial 
Singh. 

(1922) AIR 1922 Lah 281 (284) : 3 Lah 59 : 74 Ind Cas 187, Ram Chand v. 
Bank of Uppei’ India Ltd. Delhi. 

(1930) AIR 1930 Bom 297 (298) : 125 Ind Cas 701, Gaiipati Bala v. Bhiku 
Sakharain. 

(1920) A I R 1920 Cal 840 (840) : Cl Ind Cas 208, Sakhawat Ali Khan v. 
Ainir Prarnanik. 

(1897) 24 Cal 281 (285) : 1 Cal W N 229, Siial Chand Nahar v.Hyder Malta. 
(1917) A I R 1917 Cal 171 (172) : 33 Ind Cas 606, Raifazaddin v. Ashraf Ali 
Pal. 

(1913) 20 Ind Cas 156 (157) (Cal), Srinivasa Prosad v. Sheo Cobind Dobaij, 
(1932) A 1 R 1932 Oudh 253 ^254) : 138 Ind Cas 145, Nathoo Shigh w.Kalloo. 
(1917) AIR 1917 Oudh 235 (237) : 37 Ind Cas 442, Maiiohar Lai v. ML 
Sakma Bcgarn, 

(1918) A I R 1918 Oudh 323 (324) : 47 Ind Gas 655, Laohmi Narain v. Daya 
SJuinkar. 

[See (1929) AIR 1929 All 908 (909) : 120 Ind Cas 552, Rannadhar v. 
Raj Narain. (Default. — No clear provision in mortgage em- 
powering mortgagee to sue for debt — Time runs from date 
fixed and not from date of first default.)] 

[See also (1876) 1876 Bom P J 4, Nathu v. Krishna.] 

3. (1924) A I R 1924 Cal 139 (141) : 79 Ind Cas 271, Surendranath v. Baja 

Reshce Case Law. 

(1916) AIR 1916 Lah 451 (451) : 29 I. C. SrA,Jahan Khan x.Chandi Shah. 
(1924) AIR 1924 Lah 702 (706, 707) : 76 Ind Cas 1048, Nanak Chand v. 
Meer Mohamad Khan. 

(1918) AIR 1918 Oudh 152 (154) : 45 I. C. 613, Mubarak Ali v. Gopinath, 

4. (1929) AIR 1929 Mad 371 (377, 378) : 120 Ind Cas 853, J. P. Rego v. 

Phillip Tauro. (Per Venkatasubba Rao, J. — Ramesam, J., took the 
opposite view on this point but on another view arrived at the same 
result.) 

(1928) A I R 1928 Mad 637 (639) : 107 Ind Cas 650, Rangaswamy Pillai v. 
Kuppuswamy Deekshatar. 

(1926) AIR 1926 Mad 160 (160) : 49 Mad 403 : 90 Ind Cas 1033, Muthia 
Chettiar v. Venkatasubbarayulu Naidii, 

(1917) AIR 1917 Oudh 177 (178) 40 Ind Cas 232 : 20 Oudh Cas 182, Bavi 

Prasad v, Mt. Qadro. 

(1928) AIR 1928 Oudh 493 (494) : 111 Ind Cas 106, Ganga Dayal v. 
Mathura Prasad. 
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Their Lordships of the Privy Council after referring to the Article 182 
decision in Pancham v. Ansar Hussain a previous decision of Note 24 
the Board, observed as follows : 

“There can be no doubt that, as pointed out by Lord Blanes- 
burgh, a proviso of this nature is inserted in a mortgage-deed 
‘exclusively for the benefit of the mortgagees,’ and that it purports 
to give them an option either to enforce their security at once, 
or, if the security is ample, to stand by their investment for the 
full term of the mortgage. If on the default of the mortgagor — 
in other words, by the breach of his contract ■ — the mortgage 
money becomes immediately ‘due,’ it is clear that the intention 
of the parties is defeated and that what was agreed to by them 
as an option in the mortgagees is, in effect, converted into an 
option in the mortgagor. For, if the latter after the deed has 
been duly executed and registered finds that he can make a 
better bargain elsewhere, he has only to break his contract by 
refusing to pay the interest and instanti,' as Lord BJanes- 
burgh says, he is entitled to redeem. If the principal money is 
‘due’ and the stipulated term has gone out of the contract, 
it follows in their Lordships’ opinion that the mortgagor can 
claim to repay it, as was recognised by Wazir Hasan, J., in his 
judgment in the Chief Court. Their Lordships think tliat this is 
an impossible result. They are not prepared to liold that the 
mortgagor could in this way take advantage of his own default : 
they do not think that upon such default he would have the 
right to redeem and in their opinion the mortgage money does 
not ‘become duo’ within the meaning of Article 132 of the 
Limitation Act, until both tlie mortgagor’s right to redeem and 
the mortgagee’s right to enforce his security have accrued. This 
would of course also be the position if the mortgagee exercised 
the option reserved to him.” 

(19B1) AIR 1931 Pat 285 (292) : 134 Incl Gas G09 : 11 Pat 112, Mukhdeo 
Singh v. Harakh Narayan Singh. 

(1917) AIR 1917 Mad 951 (953) : 39 Mad 981 : 35 lud Gas 418. Narna v. 

Ammaniamvia . 

(1918) AIR 1918 Mad 1122 (1123) : 38 Ind Gas 169, Pararnasivan Pillai v. 

Aristotle Chakona. 

(1906) 10 Mad L Jour 364 (365), Vythilinga Nadan v. Narayana Sami 
Ayyan. 

(1921) 62 ind Gas 762 (763) (Mad), Kaliappa Nadar v. Sa7ni Iyer. 

(1919) AIR 1919 Mad 562 (563) : 51 Ind Gas 724, Pa^nadh Bibi Avivial v. 

Kayidasami Pillay, 

(1919) A I R 1919 Mad 843 (844) : 48 Ind Gas 191, Lachakk animal w 
Sokkayya Naick. 

(1899) 22 Mad 20 (22) : 8 Mad L Jour 167, Nettakaruppa Gnnndan v. 

K umarsanii Goundayi. 

(1921) AIR 1921 All 171 (172) : 63 Ind Gas 25, Girdhari Lalv.Gohindliayn. 

[See (1928) AIR 1928 Oudh 289 (290, 291) : 3 Luck 439 : 112 Ind 
Ca# 130 (F B), Bayn Koer v. Patraj Koer.] 

[But see (1928) AIR 1928 Mad 705 (707) : 112 lud Gas 270, 

Miikyaprana Bhaita v. Keln> Namhiyar. (Obiter dictum of 
Ramesam, J.)] 

5. (1926) AIR 1926 P C 85 (86) : 53 Ind App 187 : 48 All 457 : 99 I C 650 (PC). 
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The view expressed in Lasa Dins case^ has been followed in the 
undermentioned cases.® 

Whore the mortgagee does exercise the option, time will run from 
the default. Where the mortgagee exercised his option to enforce the 
mortgage on default, by sending a registered notice to the mortgagor 
demanding payment of the mortgage money, it was held, following 
the decision in Lasa Dins case,^ that time ran from the date of the 
default.^ See also the undermentioned case.® 

A mortgage bond provided for the repayment of the x)rincipal 
sum in twenty instalments with a stipulation that on default of 
payment of any one instalment, the mortgagee could recover the 
entire sum with interest. It was held that the cause of action in 
respect of any particular instalment was different from the cause of 
action in resxjoct of other instalments or in respect of the entire sum 
and that the iffaintiff could recover all the instalments falling due 
within twelve years of the suit.® 

25. Suspension or revival of cause of action. — The fact that 
the mortgaged property becomes submerged under water does not 
cause any suspension of the period of limitation for a suit to enforce 
the mortgage.^ 

Where a conveyance of a })ortion of the mortgaged property in 
discliarge of tlie claim under the mortgage subsequently turns out to 
be inoperative, the mortgagee gets a fresh cause of action and a suit 
instituted within tw'elve years of such cause of action is in time.^ 

26. Failure to sue on mortgage in time — Effect of. — 

Section 28, ante, is confined to suits for possession and does not 

6. (1934) A I B 1934 Nag 191 (192) : 30 Nag L B 290 : 152 Ind Gas 438, Punaji 

V. Govinda Itaghoba. 

(1936) A I B 1936 Sind 14 (14) : 29 Sitid L K 301 : 161 Ind Cas 518, Nenu- 
mal Jiamal v. Chanduwal Assanntal. 

(1933) A I R 1933 Oudli 06 (67) ; 8 Luck 242 ; 142 Ind Cas 60 (P B), Par- 
hati V. Mahomed Ahrahirn. 

(1935) AIR 1935 All 421 (422) ; 157 Ind Cas 675, Hoii Lai v. Milhu Lai. 
(1934) AIR 1934 All 152 (153) ; 56 All 496 ; 151 Ind Cas 900, Abdvl Rah- 
man V. Sheo Dai/al. 

(1934) AIR 1934 All 397 (400, 404) : 148 Ind Cas 951 ; 66 All 954 (F B), 
M 'iihamniad Hussain v. Safiwal Das, 

(1935) AIR 1935 Mad 884 (885) : 159 Ind Cas 172, Thirthagiri Utlayan v. 
Vcnkaiarama Chetty, 

(1934) A I B 1934 Mad 227 (228, 229) : 148 Ind Cas 311, Bappu a. Venhata- 
chalayalhi Iyer, 

7. (1984) AIR 1984 Oudh 473 (474) ; 151 Ind Cas 856, Bajendra Bahadur 

Singh v. Tiaghubir Singh. 

8. (1928) AIR 1928 Mad 637 (640) : 107 Ind Cas 050, Bangaswami Pillai v. 

Ktippusu’amy Deehshaiar. 

9. (1935) A I R 1935 Pat 383 (385), 15 Pat 1 ; 156 Ind Cas 475, Baghunatidan 

Singh v. Kisluin Singh. 

Note 25 » 

1. (1933) AIR 1933 Pat 698 (693) : 146 Ind Cas 856, Baghunath Bhagat 'i- 

Meghu Mander. 

2. (1905) 1 Cal L Jour 337 (348), Surjiram Marwari v, Barkamdeo Persad, 
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apply to mortgage suits. ^ Even though, therefore, the right to 
enforce the mortgage security may be barred under this Article, 
the right of the mortgagee is not extinguished.*^ Thus, in a suit for 
redemption by the mortgagor the mortgagee can, in defence, claim 
payment of the principal as well as the unpaid interest oven though 
a suit on the mortgage either for principal or for interest might 
have become barred on the date of the redemption.*^ On the same 
principle a subsequent mortgagee whose right to sue for recovery of 
money under his mortgage is barred by limitation under this Article, 
can, nevertheless, sue for redemption of a prior mortgage.^ Similarly, 
a prior mortgagee in x)ossession may set up bis mortgage as shield 
against a subsequent mortgagee who is suing on his mortgage, 
although the period of limitation for the enforcement of the prior 
mortgage may have exiured.''* 

Where a defendant mortgagee is in possession under a usufruc- 
tuary mortgage and also holds a simple mortgage, ho cannot, in a 
suit for redemption of the usufructuary mortgage, ciaiin tliat the 
simple mortgage should also be redeemed,^* unless there is a contract 
to the contrary.^ See Section 61 of the Transfer of Property Act. 

27, Claim by mortgagee disallowed — Suit to enforce 
mortgage, — Where a mortgagee prefers an objection to an attaci\- 
ment to an execution of a decree and the vSanie is disallowed under 
Order 21 Kule 62 of the Civil Procedure Code, ha is bound to file 
a suit to establish the right claimed by him within one year of tho 


Note 26 

1. See Note 4, Section 28, ante. 

2. (1933) AIR 1933 Bom 25 (26) : 141 Ind Gas 811, Naiknial Moiiram v, 

Nilkanth Vishnu. 

3. (1890) 1890 Pun Re No. 8 pp. 18 (21), Ghasita Mai v. Ishar Das. 

(1890) 1890 Pun Re No. 147 page 472 (P B), Kamra v, Bishambar Das. 

(1914) AIR 1914 Lah 344 (345) : 22 Ind Gas 528, Joti Pershad v. JIakim 

All. 

4. (1933) A I R 1933 Bom 25 (26) : 141 Ind Gas 811, Nafhmal v. Nilkanth. 

5. (1929) AIR 1929 Mad 465 (467) : 116 Ind Gas 841, Karupi'ian Chetiiar v. 

Venkata Permn(d. 

(1923) AIR 1923 Bom 199 (200) ; 72 Ind Gas 404 : 47 Bom 652, Eangappa 
Kondappa Korpe v. Vithu Krishna ji Waiker. 

(1903) 7 Cal W N 11 [%0), Bunumree v. lianiji. 

(1931) AIR 1931 Oudh 157 (159) : 132 Ind Gas 767, Mathura Prasad v, 
G hans hiam Das . 

(1900) 27 Gal 185 (187), Amanali v. Azgarali Mia. 

6. (1919) AIR 1919 Mad 59 (61) : 49 Ind Gas 123 : 41 Mad 1043, Mangeshwar 

Narain Rao v. Shiva Rao. 

[But iee (1918) AIR 1918 Mad 1332 (1335) : 37 Ind Gas 756, Athan 
Kutti V. Sutarjanam.^ 

7. (1932) AIR li32 All 558 (559) : 138 Ind Gas 492, Paras Ram v. Sheo Dhan.^ 
(1930) AIR 1930 All 416 (417) ; 122 Ind Gas 411 ; 52 All 539, Jokhu. 

Bhunja v. Sitla Baksh Singh. 

[See also (1910) 8 Ind Gas 853 (354) : (1910) 1910 Pun Re No. 93,. 
Swan Singh v. Karim Baksh.’] 
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date of the order and cannot claim to enforce his mortgage within 
the period prescribed by this Article.* 


. 133 . {Omitted Tyy Section 3 of the Indian Limita- 
tion (Amendment) Act (1 of 1929 j.] 

Note. — This Article is now re-enacted as Article 48 A. See 
Article 48 A and the Notes thereunder. 


When the 
t r a n s f er 
b e c o mes 
known to 
the plain- 
tife. 

S ynopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Suit to recover possession. 

4. “Conveyed or bequeathed in trust.” 


. 1 34," io recover posses- 
sion of immoveable property 
conveyed or bequeathed in trust 
or mortgaged and afterwards 
transferred by the trustee or 
mortgagee for a valuable consi- 
deration. 


Twelve 

years. 


S. Property comprised in Hindu, Muhammadan or Buddhist 
religious or charitable endowment. 


Act of 1877, Article 134 


Twelve years. 


134. — To recover possession of immoveable 
property conveyed or bequeathed in trust, or 
mortgaged, and afterwards purchased from the 
trustee or mortgagee, for a valuable considera- 
tion. 

Act of 1871, Article 134 

134. — To recover jiosscssion of immoveable | Twelve years, 
property conveyed in trust or mortgaged and 
afterwards purchased from the trustee or mort- 
gagee in good faith and for value. 

Act of 1859, Section 5 


The date of 
purchase. 


The date of 
purchase. 


the 


the 


5. In suits for the recovery from the purchaser or any person claiming under 
ComputatAon of period of him of any property purchased bona fide and foe 
limitation in splits to recn- valuable consideration from a trustee, depositary, 
ver properly pvrekased pawnee, or mortgagee, the cause of action shall 
from depositaries, pavmecs, bo deemed to have arisen at the date of the pur- 
or mortgagees. chase : 

Provided that, in the case of purchase from a deposi- 
Proviso. tary, pawnee, or mortgagee, no such suit shall be main- 
tained unless brought within the time limited by Clause 15, 
Section 1. 'M 


Note 27 

1. (1027) AIR 1927 All 593 (594) : 102 Ind Gas 792 : 49 All 903, Debi Das v. 

Tli/nirlt nii fl 
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6. Section 10 and Article 134. 

7. Transfer must be for valuable consideration. 

8. “Transfer” — Valid transfer, 

9. Transfer, if includes execution sale. 

10. Good faith. 

11. Nature of transfer by mortgagee contemplated by Article. 

12. Transferee getting possession subsequent to transfer — 

Effect. 

13. “Mortgagee.” 

14. Mortgage, if should be one with possession. 

15. Mortgagee transferring but subsequently getting re-trans> 

fer — Effect. 

16. Starting point of limitation. 

17. Time for redemption by mortgagor not ripe at date of 

transfer by mortgagee — Limitation for mortgagor’s 

suit against transferee. 

18. Adverse possession against mortgagee, whether adverse 

possession against mortgagor. 

19. Mortgagor’s estate in the hands of a limited owner at 

the time of transfer by mortgagee — Suit by person 

succeeding to estate on termination of limited estate. 

Other Topics 

Article applies to cases of express trusts only See Note 4, Pt. 1 

Article 184 B and this Article ... See Note 5 

Article 141 and this Article ... ... See Note 19 

Gift — Article not applicable ... See Note 7, Pt. 1 

Gift in return for services rendered or to bo rendered is for valuable considera- 
tion ... ... See Note 7, Pt. 3 

Sub-mortgage is not tran.sfer ... See Note 11, Pt. 2 

Suit for declaration of invalidity of sale by trustee See Note 3, Pt. B 

Transfer by trustee and transfer by mortgagee ... See Note 10 

1. Legislative changes. 

1. Section 5 of the Act of 1859 (which corresponded to tlie present 
Article) contained a proviso under which the rule (enacted by 
the Section) that limitation ran from the date of the transfer 
was subject to the condition that in the case of a transfer by a 
mortgagee, the suit against his transferee could not be brought 
after the expiry of the period of limitation that would have 
been applicable to a suit against the mortgagee himself. There 
is nothing corresponding to this proviso in the later enactments. 

2. The corresponding Article in the Act of 1871 contained the 
words “conveyed in trust.” The words “conveyed or bequeathed 
in trust ” were substituted in the later Acts. 

3. The words ^transferred by the trustee or mortgagee” in the 
present Act were inserted in place of the words 

from the trustee or mort^gee” which appeared in the corres- 
ponding Articles in the earlier Acts.^^ The word ''ptirchase* 

Article 134 — Note 1 

1^1(1023) AIR 1923 Bom 155 (162) : 67 lud Gas 761, Bank of Bombay v. 

Faztdbhoy Ebrahim. 
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Article 134 
Note 1 


1. (1896) 6 Mad L Jour 260 (262), Kuttipurath Valia Baja v. Kesava Potuval. 

2. (1912) 16 lud Cas 53 (55) (Mad), Narsya Udpa v. V enlcatara^nana Bhatia,. 

(36 Cal 1003 (P C), Followed.) 

(1918) A I R 1918 Pat 570 (574,575): 47 Iiid Cas 290, Nathe Pujari v. 
Badha Benode Naik. 

also (1910) 8 Ind Cas 745 (746) (Mad), Veranunal v. Suhbu Singh, 
(Puachase means transfer of absolute ownership.)] 

3. (1908) 1908 Pun Re No. 30 : 1908 Pun W R No. 35 : 1908 Pun L R No. 102 

(F B), Basheshar Lai v. Bhai Natha Smgh, 

(1905) 8 Oudh Cas 233 (239), Kalka Singh v. Debi Singh. 

4. (1905) 2 Cal L Jour 546 (551), Bam Kanai Ohosh v. Hari Narayan Singh 

Deo Bahadur. 

(1903) 27 Bom 373 (377): 5 Bom L R 241, Narayan Manjaya v. Shri Barna- 
chandra Devasthan. (Permanent lease.) 

(1914) A I R 1914 Cal 813 (815) : 42 Cal 536 : 24 Ind Cas 899, Hulada 
Prasad, Deghoria v. Kalidas Naick. 

(1909) 3 Ind Cas 93 (95) (Gal), Jnananjan Banerji v, Adoremoney Dassec. 
(Maurasi lease purchase.) 

5. (1898) 20 All 482 (484, 490) : 1898 All W N 123 (F B), Behari Lai V. 

Muhammad M zittaki . 

(1898) 22 Bom 225 (228, 229), Maluji v. Fakirchand. (Under Act of 1877, 
held, that though a mortgagee (from the mortgagee) was a ‘purchaser’ 
within the meaning of Article 134, he was not an out and out pur- 
chaser but has only purchased the right to hold till debt is paid.) 

(1891) 15 Bom 583 (585), Yesu Bamji v. Balkrishna Lakshman. 

(1901) 24 Mad 471 (487, 488) (F B), Manavikraman Ettan Tamhuran v. 
Amrmi. (Before the Act of 1908, this Full Bench of the Madras High 
Court held that a mortgage by the mortgagee was a ‘purchase’, approv- 
ing 24 Mad 473 F N (1) and dnssenting from 24 Mad 474 F N (1). ) 
(1911) 12 Ind Cas 737 (738) : 36 Bom 146, Bagas v. Nathabhai. 

[See (1898) 1898 Bom P J 258, Bhaskar Vishnu v. Sakharam Narayayi.] 
5a (1909) 36 Cal 1003 (1015) : 36 Ind App 148 : 4 Ind Cas 449 (P C), Abhiram 
Gostvami v. Shama Charan Nandi. (There being no absolute title 
conveyed — 33 Cal 511, Reversed.) 

[See also (1911) 10 Ind Cas 683 (684) : 38 Cal 526 : 88 Ind App 76 
(P C), Isrvar Shyam Chand Jiu v. Bam Kanai Ghose.'\ 

6. (1922) AIR 1922 P 0 123 (128) : 65 Ind Cas 161 : 44 Mad 83L : 48 Ind App 

302 {F C), Vidya Varuthi Thirtha Swamigal v. Balustvami Iyer. 
(Reversing A I R 1918 Mad 984.) 

(1918) AIR 1918 Cal 580 (581) : 44 Ind Cas 567, Monmotho Nath Laha v. 
Anjioda Prosad Boy. 

(1919) AIR 1919 Lah 209 (210) : 51 Ind Cas 795 : 1919 Pun Re No. 99, 
Zafar Aliy. Kishen Chand. 

(1919) AIR 1919 Mad 972 (980) ; 40 Mad 1040 : 43 Ind Gas 31 (F B), Seeti 
Kutti V. Pathmnrna. 

[See (1916) AIR 1916 Cal 728 (729) : 43 Oal 34 : 29 Ind Cas 337, 
Bameshar Malia v. Jiu Thakur Gosivami. (Annual rent 
is valuable consideration.) 

(1921) 41 Mad L Jour 35 (N I c) Critical note on 45 Bom 508 : 
AIR 1921 Bom 227, Bahusingh Bamchandra v. Pandu*] 

7. (1921) 61 Ind Cas 627 (628) (All), Gurdial v. Munnalal. 


was held to include only the transfer of an absolute interest and 
not a right lesser than that.^ In this view a permanent lease^ 
or a mortgage^ was held not to be covered by the Article. In 
some other oases it was held that leases^ and mortgages^ were 
pro tanto “purchases.*' The latter view was, however, rejected 
by the Privy Council, by which it was held that the term 
“purchase” in the Article only included transfers of ownership 
and not transfers of a limited interest like permanent leases, 
etc. The present Act, by using the word “transfer,” makes the 
Article applicable to all kinds of transfer so as to include 
permanent leases^' and mortgages. 
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4. The corresponding Article in the Act of 1871 contained the Article 184 

words ‘*in good faith" with reference to the purchaser.® These Notes 

words have been omitted in the subsequent Acts. As to whether 1 — 2 

good faith in the transferee is still essential notwithstanding the 

omission of those words, see Note 10, infra, 

5. The starting point of limitation under this Article was the date 
of the transfer. By the Amending Act 1 of 1929, it is now the 
date on which the transfer becomes known to the plaintiff. 

2. Scope of the Article. — Commenting on Section 5 of the Act 
of 1859 which corresponded to this Article, their Lordships of the 
Privy Council in Badhanath Doss v. Gisborne d Co.,^ observed as 
follows : 

“Their Lordships desire to say that the provision of the 
Section is founded, no doubt, upon considerations of high policy 
— of a policy which their Lordships do not at all doubt is one 
which is extremely beneficial to India, having regard to the 
circumstances of that country. But their Lordships cannot fail 
to observe that the provisions of the Section are of an extremely 
stringent kind. They take away and cut down the title, which, 
ex hypothesi is a good title of a cestiii que trust or of a i) 0 rson 
who has deposited, pawned or mortgaged property; they cut 
down that title as regards the number of years that the person 
would have had a right to assert it : from a very great length of 
time, sixty years, they cut it down to twelve years. It is, 
therefore, only xvroper that any i)erson claiming the benefit of 
this Section should clearly and distinctly show that he fills the 
position of the person contemplated by this Section, as a t)orson 
who ought to be protect(3d. " 

The above observations were quoted with a])proval by the Privy 
Council in Juggernaiith Sahoo v. Syud Sha Mahomed f which was 
also a decision bearing on Section 5 of the Act of 1859. The view 
laid down by the Privy Council in the above cases is regarded as 
applicable to the Article in its x)resent form also and the Article 
has been regarded in the light of a provision which cuts down the 
period of limitation which would have otherwise applied to the class 
of suits mentioned in the Article.^ The reason for thus abridging 

{1925) AIR 1925 Rang 377 (378) : 3 Rang 367 : 90 Irid Gas 1011, A. T, A. 

R. M. M. Chetty Firm v. M. A. M. Mahomed Kasim. 

(1920) AIR 1920 Cal 879 (382) ; 47 Cal 866 : 58 Ind Gas 705, Naram Das v. 

Abdur Rahim. 

(1919) AIR 1919 Mad 972 (980) : 40 Mad 1040 ; 43 Ind Oas 31 
(F B), Seeti Kutti v. Pathumma.'] 

8 . Section 5 of the Act of 1859 also aj^plied only to a fide"' purchaser of 

property from a trustee or mortgagee. 

Note 2 

1. (1871) 15 Suth W R P 0 24 (27) : 14 Moo Ind App 1 : 2 Suther 397 : 2 Sar 

636 : 6 Beng L R 530 (P C). 

2. (1875) 23 Suth W R P 0 99 (102) : 2 Ind App 48 : 3 Suther 61 : 14 Beng L 

R 386 : 3 Sar 419 (P C). 

8. (1938) AIR 1938 Mad 394 (395), Krishnaswami Ayyar v. Sdbarathnam 

Chetti. 
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the period of limitation that would have otherwise applied has been 
stated”* as follows : 

“ The underlying idea may be that the creator of the trust 
or the original mortgagor put the trustee or mortgagee in a 
position to deal with the property wrongly as well as rightly, 
and that after a limited time neither the cestui que trust nor 
the mortgagor shall be permitted to question those dealings.” 

8. Suit to recover possession. — A suit for redemption is a 
suit for recovery of possession within the meaning of this Article.^ 

A suit by worshipi)ers of a thahurdwara for ejectvieyit of the 
transferee and restoration of the property to the trustee is not a 
suit for x^ossession within this Article (even if otherwise this Article 
will apply to the suit).^ 

A suit for a declaration that a sale by a trustee is invalid is not 
within the Article, the suit not being one for x)ossession.^ 

The Article applies to a suit against the representative of a 
transferee as w’ell as to a suit against a transferee.* 

4. “Conveyed or bequeathed in trust.'* — The expression 
“trust” seems to he used in the Limitation Act in a general sense 
as including both express and constructive trusts. (See Notes to 
Section 2 clause 11, ante.) But it has been held by the Privy 
Council that the expression “conveyed or bequeathed in trust” in 
this Article must be taken in the same sense as the expression 
“vested in trust for a specific purpose” has in Section 10 ante and 
that the Article only applies to cases of express trusts.* 

(1919) AIR 1919 Mad 972 (981) : 40 Mad 1040 : 43 Ind Cas 31 (F B), Seeti 
Kutti V. Pathuinma. 

4. (1920) A I R 1920 Cal 379 (382) : 47 Cal 866 : 58 Ind Cas 705, Narain Das v. 
Ahdur Rahivi. 

Note 3 

1. (1927) AIR 1927 All 807 (810): 102 Ind Cas 135, Lakhmi Das v. Mt. Badla. 
(1919) AIR 1919 Mad 972 (987) : 40 Mad 1040 : 43 Ind Cas 31 (P B), 

Seeti Kutti v. Pathumvia. (Per Srinivasa Iyengar, J.) 

(1926) AIR 1926 Oudh 547 (548) : 1 Luck 423 : 97 Ind Cas 874 : 29 Oudh 
Cas 353 (F B), Sri Bam v. Najibullali. 

[But tee (1920) AIR 1920 Bom 350 (351) : 44 Bom 614 : 57 Ind Cas 
568, Taramiya Pirsaheh v. Shibelisaheh Fakirsaheb. (In the 
judgment it is not clear whether the transferee is an assignee 
of the mortgagee rights or a purchaser of the property itself.)] 

2. (1936) AIR 1936 Lah 784 (784) : 165 Ind Cas 48, Dwarka Das v. Biktii 

Bam. 

[But see (1897) 24 Cal 418 (429), Sajedur Baja v. Gour Mokun Das 
Baishnav.] 

3. (1914) AIR 1914 Mad 708 (711) : 24 Ind Cas 369 : 38 Mad 1064, Venkata^ 

chala Beddiar Collector of Trichno'poly. (Article 120 applies.) 

4. (1919) AIR 1919 Mad 972 (983) : 40 Mad 1040*: 43 Ind Cas 31 (F B), Seeti 

Kutti V. Pathumma. (Per Srinivasa Iyengar, J.) 

Note 4 

1, (1922) AIR 1922 P C 123 (128) ; 48 Ind App 302 : 44 Mad 831 : 66 Ind 
Cas 161 (PC), Vidya Varuthi Tirtha Stvamigal v. Baluswamy Ayyar^ 
[See also (1922) AIR 1922 Lah 271 (272) : 65 Ind Cas 722» Diwan 
Singh v. Sham Das,] 
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8. Property oomprised in Hindu, Muhammadan or Buddhist Article 131 
religious or charitable endowment. — Before the decision of the Note 8 

Privy Council in Vidya V aruthi v. Baluswamyt^ there was a conflict 
of decisions as to whether the property comprised in a Hindu or 
Muhammadan religious or charitable endowment was “property 
conveyed in trust’' within the meaning of this Article. It was 
generally held that such property was prox)erty conveyed in trust 
within this Article and that a suit for the recovery of such property 
(where it had been improperly alienated by the manager of the 
endowment) was governed by this Article/^ The contrary view was 
held in the undermentioned cases. ^ This conflict was set at rest by 
the decision of the Privy Council in Vidya V aruthi v. Baktswamy ^ 

In that case, it was held by the Privy Council that the expression 
“property conveyed or bequeathed in trust” in this Article must be 
understood in the same sense as the expression “property vested in 
trust for a specific purpose” has in Section 10 ante and that the 
property of a Hindu or Muhammadan religious or charitable endow- 
ment was not such property. It was therefore held that this Article 
did not apply to a suit for the recovery of such property. It was 

Note 5 

1. (1922) AIR 1922 P C 12B (128) : 48 Ind App 302 : 44 Mad 831 ; 65 Ind Gas 

161 (P C), 

2. (1885) 9 Bom 169 (172), Rupa Jagset v. Krishnaji Govind. 

(1898) 1898 Bom P J 97, Allima Gavsurniya v. Murari* 

(1920) AIR 1920 Cal 772 (773) : 60 Ind Gas 689, Mohaviad Kazimuddin v. 

Sobha KhaUin. (Wakf.) 

(1920) AIR 1920 Gal 379 (382) : 47 Cal 866 : 58 Ind Gas 705, Narain Das 
V. Abdur Rahim, 

(1912) 16 Ind Gas 927 (928) (Cal), Madhu Sudhan Mandal v. Radhika 
Prosad Das. 

(1905) 2 Cal L Jour 546 (549, 550), Ram Kanai Ghosh v. Ilari Narayaii 
Singh Deo. 

(1903) 31 Gal 314 (317), Jagamha Gosivamini v. Ram Chandra Goswami. 

(1869) 11 Sufch W R 13 (14) : 2 Bang L R A 0 155, Brojo Soondurce Dehia 
V. Liichmee Koonwaree. 

(1869) 11 Suth W R 36 (37), Gobind Nath Roy v. LucJmiee Koomaree. 

(1868) 10 Suth W R 458 (459), Bhurruck Chunder Sahoo v. Golam 
Shuriiff, 

(1919) AIR 1919 Mad 571 (571, 572) : 52 Ind Gas 914, Naiaraja Desikar 
V. Valliammai Achi. (Propert}'' not convoyed to the mahant for his 
personal use but for the benefit of the mutt — The transaction is a 
conveyance in trust.) 

(1879) 2 Maci 175 (179) : 3 Ind Jur 558, Sammantha Pandara v. Sellappa. 

(1918) AIR 1918 Oudh 345 (347) : 45 Ind Gas 292, Basdeo Ban v. Rajn 
Saran. 

3. See (1897) 1897 Bom P J 146, Venkatesh v. Tirmnappa, 

(1873) 20 Suth W R 471 (472), Btirn Suroop Dass v. Khashee Jha. 

(1866) 6 Suth W R P C 3 (9) : 2 Moo Ind App 390 (P C), Jeioan Doss Sahu 
V. Kubeer-ud-deen. 

(1910) 5 Ind Gas 4 (11, 16) : 33 Mad 265 (P B), Kailasam Pillai v. Nataraja 
Tambiran, 

{See also (1913) 19 Ind Gas 658 (669) : 37 Bom 224, Mahamad Gaus 
Dadasaheb v. Rajbax Roshanbux,] 

4. (1922) AIR 1922 P C 123 (128) : 48 Ind App 302 : 44 Mad 831 : 65 Ind Gas 

161 (P 0). 
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Article 134 further hold in tho above case that such a suit would be governed 

Note 8 by Article 144. As regards the starting point of limitation, it was 

held that limitation would begin to run from the termination of the 
tenure of office of the alienating manager and not from the date of 
the alienation. In other words, the possession of the alienee would 
become adverse to the institution within the meaning of Article 144 
only from the termination of the tenure of office of tho alienating 
manager. This view was based on the ground that an alienation by 
the manager of a religious endowment was good during the period 
he was in office and it was only on his ceasing to bo manager that 
the possession of the alienee became unlawful. 

After tho above decision of the Privy Council, it was settled law 
that this Article did not apply to cases where the property sought 
to be recovered was i)roperty comprised in a Hindu, etc. religious 
or charitable endowment,® except where property was transferred to 
a specific person to be held in trust by him for the benefit of a 
certain religious or charitable institution so as to constitute such 
person an express trustee.®^ It was also clear that Article 144 
applied to such suits.® But it was hold in some decisions that the 
rule laid down in Vidya V aruthi s case!^ regarding the starting point 
of limitation was not applicable to the following cases : 

1. Where the alienation sought to be impeached was an out 
and out sale and not merely a transfer of a limited interest 
like a permanent lease.^ 

2. Where the transfer had been made by the dharmaharta 
or manager of a temple.^ 


5. {1933) AIR 1933 All 19(19) : 54 All 909 ; 143 IndOas 4.62, Sarahdeo Bharthi 

V. Rain Bali. 

(1933) A I R 1933 Bom 217 (222) : 57 Bom 709 : 148 Ind Gas 385, Hamid- 
viiya Bar fuddin v. Nagmdas Jivanji. 

(1926) AIR 1926 Gal 568 (574, 575) : 94 lud Gas 235, Gangajyrosad Chau- 
dhury v. Kuladananda Roy. 

(1926) AIR 1926 Cal 287 (288) : 90 hid Gas 667, Behari Lai v. Murali- 
dhar. 

(1936) AIR 1936 Lah 784 (784) : 165 Ind Gas 48, Divarka Das v. Bikhi 
Ram. 

(1925) AIR 1925 Mad 822 (822, 823) : 86 Ind Gas 231, Ranga Dasan v. LaU 
chuma Dasan. 

(1924) AIR 1924 Mad 827 (827) : 95 IndOas 845, V enkatararnana v. Sampa. 
(1935) AIR 1935 Oudh 425 (426) : 166 Ind Gas 92, Wahid Ali v. Mahbooh 
Ali Khan. 

[See (1926) A I R 1926 Cal 322 (324) : 90 Ind Gas 781, Jaheda Khatun 
V. Mahormnad Mozajfar Ali.'] 

5a (1926) 95 Ind Gas 699 (700) (Lah), Narain Dass v. Sardul Singh. (On the 
terms of the endowment held, that it was a trust.) 

6. See cases in Foot-Note 5 al)ove. 

7. (1933) AIR 1933 Bom 217 (224) : 57 Bom 709 ; 148 Ind Gas 385, Hamid- 

miya Sar fuddin v. Nagindas Jivanji. 

(1928) A i R 1928 Mad 614 (622) : 110 Ind Gas 894, Vadlarmidi Sastrulu v. 
Veyikafaseshayya . 

8. See (1928) A I B 1928 Mad 014 (622, 623) : 110 Ind Cas 894, Vadlamudi 

Sastrulu v. Venkataseshayya. 



FOB POSSESSION OF PROPEKTY TRANSFERRED BY TRUSTEE 1831 


It was held that in the above two cases limitation would run 
from the date of the alienation and not from the date of the 
termination of the tenure of office of the alienating manager. 

In this state of the law, Section 10 ante w'as amended by Act 1 
of 1929 by the addition of a now x^aragraph. Under this paragraph, 
property comprised in a Hindu, Muhammadan or Buddhist religious 
or charitable endowment must be deemed to be })roperty vested in 
trust for a sx^ecific puiT)osG and the manager of such property must 
be deemed to be a trustee. But the provision in the paragraph is 
expressly confined to the interjR-etation of the words “trust” and 
“trustee” for the jiurpose of Section 10. Hence, for the purpose of 
this Article, the ruling in V idya Vainithis case^ is still ap|)licable and 
it must be held that i)roporty comprised in a Hindu or Muhammadan 
religious or charitable endowment is not proi.)erty convoyed or 
bequeathed in trust within the meaning of this Article. Hence, 
where such property is transferred for consideration by the manager 
of the endowment and a suit is brought by the succeeding manager 
for the recovery of the xjroperty, this Article will not apjdy to the 
suit. The Legislature has, however, enacted a specific ju'cvision with 
regard to such suits in Article 134 B which was introduced into the 
Act by Act 1 of 1929. This Article x)rescribes a x)eriod of twelve years 
for such suits and the ])oriod of limitation under the Article begins 
to rim from the termination of the tenure of olhce of the alienating 
manager. The Article applies equally whether the transfer im])eached 
is a transfer of a limited interest or is an out and out sale. The 
Article also ai)plies to all kinds of endowments and is not inajq)licable 
to alienations by dharmakartas or managers of temple property. 

In rulings of the Privy Council delivered after the enactment of 
Article 134 B, it has been held that even under the previous law^ 
the rule that limitation began to run only from the termination of 
the tenure of ofllce of the alienating manager and not from the date 
of the alienation was equally aj)j)licablo, whether the alienation was 
a transfer of a limited interest or was an out and out sale and 
whether the alienor was a dharrnakarta of a temple or the rnokunt 
of a vmitfi 

Thus, Article 134 B does not effect any change in the law of 
limitation applicable to the class of suits dealt with therein. The 

9. (1936) AIR 1936 P C 183 (186) : 162 Iiid Gas 465 : 59 :Ma(i 809 : 63 Ind 
Ax)p 261 (P C), Ponnanibala Demkar v. reriyanan Chetty. (Alienation 
by dhariiiakarta — Time runs from date of death or removal from olhce 
of alienor.) 

(1933) A I R 1933 P C 75 (77, 78) : 142 Ind Gas 214 : 12 Pat 251 : 60 Ind 
App 124 (P G), liarn Charan Das v. Naiiranyi Lai. 

ISee also (1925) AIR 1925 Alad 822 (822', 823) : 86 Ind Gas 231, 
Ranga Dasan v. Laclumia Dasan. (Sale — Limitation runs 
only from the death or removal of alienating manager.) 

(1930) AIR 1930 Mad 582 (684, 588) : 125 Ind Gas 79, Venkata^ 
subbaraytidu v. Silar Sahib. (Do.)] 

[But see (1933) AIR 1933 Mad 533 (535) : 144 Ind Gas 541, Aru^ 
mugam Pillai v. Mohideen Sheriff. (Distinction made between 
alienation by manager having beneficial interest iji the trust 
property and one made by a manager having no such interest.)] 


Article 134 
Note 5 
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Article 134 Article only embodies a specific provision relating to such suits, 
Notes whereas under the previous law such suits were held to fall under 

6 — 8 the general and residuary iirovisions of Article 144. See also the 

undermentioned case^^ and Notes under Articles 134 A to 134 C. 

6. Section 10 and Article 1341. — Section 10 ante provides inter 
alia that a suit for recovery of property vested in trust for a specific 
I)urpose and transferred by the trustee without consideration can be 
brought at any time. In other words, Section 10 creates a total 
exemption from the bar of limitation in regard to such suits. Where 
the transfer is one for valuable consideration, a suit for the recovery 
of the X)roperty from the transferee is not governed by Section 10 and 
is not exempt from the bar of limitation.^ This Article and Articles 
134 A to 134 C i)rescribe the period of limitation for such suits. 

7. Transfer must be for a valuable consideration. — The 

Article applies only to transfers for valuable consideration. It will 
not therefore aj^dy to cases of gift,^ or to a transfer for an alleged 
consideration which however is inserted nominally to serve as a 
cloak to cover what is really a gift.^ But a “gift” by a trustee of 
trust property in return for services rendered or to be rendered by 
the donees in connection with the trust temi)le is for valuable 
consideration.^ An exchange of one land for another is a transfer 
for valuable consideration, though it may turn out subsequently that 
the land exchanged has to be surrendered to a third party claiming 
in his own right. ^ 

8. “Transfer** — Valid transfer. — The transfer must be valid 
as hekveen the transferor and the transferee, though it may not be 

10. (1936) AIR 1936 Lah 784 (784): 165 IdcI Oas 48, Dwarka Das v. MikhiEam. 

(Suit by worshippers of temple for ejectment and not for possession 
against alienee is not governed by Article 134.) 

Note 6 

1. (1918) A I R 1918 Bom 183 (184) : 46 Ind Gas 19, Bamacharya v. Shrini- 
vasacharya. 

(1879) 4 Cal 897 (919) : 4 Cal L R 193 : 4 Ind Jur 287, Greejider Chunder 
Ghose V. Mackintosh. 

[See also (1919) AIR 1919 Bah 410 (411) : 53 Ind Oas 577 : 1919 Pun 
Re No. 109, Jamiat Singh v, Mt, Baji.'] 

Note 7 

1. (1912) 13 Ind Cas 375 (376) (Upp Bur), Nga Paio v. Nga Lu Gale. 

(1904) 6 Bom L R 38 (41), Vithu v. Keshav. 

2. (1930) AIR 1930 Mad 298 (300) : 126 Ind Cas 279, Subba Bao v. Veeranja- 

neyaswami. (Eight annas rent p. m. to temple for house in a valuable 
locality is not valuable consideration.) 

(1922) AIR 1922 P C 123 (134) : 48 Ind App 302 : 44 Mad 831 : 66 Ind Gas 
161 (P C), Vidya Varuthi v. Balnswami Ayyar. 

[See also (1925) AIR 1925 Mad 796 (796) : 95 Ind Cas 100^, Lakshmi- 
narayana v. Rajamma. (Permanent lease of family trust 
property held not for consideration.)] 

3. (1918) AIR 1918 Bom 183 (183) : 46 Ind Cas 19, Bamacharya Verikat- 

ramanacharya v. Shrinivascharya Venkatranianacharya. (Perform- 
ance of religious ceremonies are of transcendent importance for 
Hindus and therefore valuable.) 

4. (1907) 30 Mad 316(318): 17 Mad L Jour 149, Bajagopalan v. Somamndara. 
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operative against a trust or other person. Where therefore there is 
no transfer but the alleged transferor only states that though the 
property stands in his name it really belongs to the alleged alienee 
and has no objection to the municipal authorities transferring the 
property to the name of the alleged alienee, there is no transfer for 
the Article to operate.^ 

9, Transfer, if includes execution sale. — In Subhiah v. 
Mohammad Mustafa,^ where in execution of a decree against a 
trustee the trust property was sold in court auction and the question 
arose whether this Article or Article 144 applied to a suit for posses- 
sion against the auction -purchaser, it was hold that the Article did 
not apply to such cases and their Lordships of the Privy Council 
observed : “This is not, in fact, a transfer by a trustee himself for 
valuable consideration, though there is little difference between a 
transfer under an adverse execution and sale by the trustee himself.** 
A similar view has been taken in the undermentioned cases. ^ 

It has however been hold that a court auction-purchaser in execu- 
tion of a decree against a mortgagee must be considered to be only a 
mortgaqee for the purposes of this Article and that if such auction- 
purchaser transfers, by private treaty, to a third person, a suit for 
possession against such transferee would be governed by this Article.^ 

Note 8 

1. (1930) AIR 1930 Mad 298 (299) : 126 Ind Cas 279, Subba Bao v. Veeran- 
janeyasivami. 

Note 9 

1. (1923) AIR 1923 P C 175 (177) : 46 Mad 751 : 50 Ind App 295 : 74 Ind Cas 

492. 

2. (1930) AIR 1930 All 417 (418) : 124 Ind Cas 408, Abdul Aziz v. Mumii Lai. 
(1927) AIR 1927 All 619 (620) : 102 Ind Cas 891, Ishri v. Het Bam. 

(1921) AIR 1921 All 389 (391) : 61 Ind Cas 546 : 43 All 164, Mt. Ram Piari 

V. Biulh Sen. 

(1923) AIR 1923 Cal 1 (6) : 74 Ind Cas 630 60 Cal 49, Charu Chandra 
Pramanik v. Nahush Chandra Kundu. 

(1927) AIR 1927 Mad 1028 (1029, 1030), Thiruvikrama Ayyar v. Vyapuri 
Naicken. 

(1918) AIR 1918 Mad 974 (978) : 40 Ind Gas 50, Subbaiya Pandaram v. 
Mahamad Mustapha M aracayar . 

(1919) AIR 1919 Oudh 150 (152) : 52 Ind Gas 159 : 22 Oudli Cas 72, 
Mohammad Mohsin v. Mohammad Ahid. 

(1902) 25 Mad 99 (102) : 11 Mad L lour 323 (F B), Ahayyied Kuttiv. Barnan 
Namhudri. (12 Mad 316, Overruled.) 

(1910) 7 Ind Cas 570 (571) (All), Paras Bam v. Lalman. (Article 134 does not 
apply to forced sales in execution.) 

(1906) 2 All L Jour 234 (236) : 1905 All W N 56, Sheo Nath Singh v. Mahi^ 
pal Singh. 

(1925) AIR 1925 Sind 167 (170) : 79 Ind Cas 466 : 19 Sind L R 268, Maho^ 
med Moosa v. Kazi Fatehullah. 

(1903) 6 Oudh Gas 305 (321), Nawah Farrukh Begum v. Sheikh Ahmad Ali. 
(Purchaser of mortgagor’s right, title and interest — Article does not 
apply.) 

[See (1910) 6 Ind Cas 877 (878) (Cal), Nidhiram Bandopadhya v, 
Sarbessur Biswas. 

(1886) 11 Cal 121 (131) : 11 Ind App 218 : 4 Bar 578 : 8 Ind Jur 
688 (P 0), Kalidas Mullick v. Kanhaya Lall Pundit.'] 

3. (1930) AIR 1930 All 417 (418) : 124 Ind Cas 408, Abdul Aziz v.Munni Lai. 


Article 134 
Notes 
8—9 



JLrtiole 134 
Note 10 


1834 FOB POSSESSION OP PBOPEBTY TRANSFEBBED BY TRUSTEE 

10, Good faith. — The words ''bona fide'" and “in good faith’* 
were used in the Limitation Acts of 1859 and 1871 respectively. It 
was held in cases arising under the said Acts that it was necessary 
to prove a belief in good faith on the part of the purchaser that he 
was acquiring an absolute title.^ 

The said words were omitted in the later Acts, and the question 
has arisen whether the protection of the Article is available only to 
a transferee who has taken the transfer bona fide wdthout notice 
of the restriction in the title of the transferor. In the case of a 
transferee from a trustee, there is an almost complete consensus of 
opinion that want of good faith on the part of the transferee is 
immaterial.^ 

But there has been a conflict of opinion in India, very often in 
the same Court, as to whether the Article applies to a transferee 
from a mortgagee who has not taken the transfer in good faith. 
The basis of the conflict lies in the fact that there is a distinction 
between a transfer by a trustee and a transfer by a mortgagee, in 
that the trustee, who is vested with a full title to the property can 
transfer a full title, whereas a mortgagee, who is vested only with a 
limited interest in the property, cannot transfer more than ivhat 
he has himself got. In Badhanath Doss v. Gisborne d Co,f^ which 
vras a case under Section 5 of the Limitation Act of 1859 wherein 
the word “purchase” was used instead of the word “transfer” and it 
was also provided that the purchase must be bona fide, Lord Cairns 
in delivering the judgment of the Board observed as follows : 


(1915) A I R 1915 All 422 (428) : 30 Tncl Caf? 504, Ohasi Barn v. Mt, Kishna. 

(1918) AIR 1918 Mad 1201 (1203) : 38 lud Cas 194, Kannusami Thanju 
royan v. Muihusarni Pillai. 

Note 10 

1. (ISfiG) 5 Suth W R 120 (121), Luteefun v. Bego Jan. (Act of 1859— Bona 

fides considered niaterial.) 

(18G6) 5 Suth W R 238 (239), Khyroonissa v. Salehoonissa Khatoon, (Do.) 

[See (1876) 1 Bom 269 (279, 281), Maniklal Alrnaram v. Manchershi 
Dinsha. (Even under the Act of 1871 the view was held that 
mere notice of existence of a trust is tiot against bona fides of 
transferee.)] 

2. (1931) AIR 1931 Cal 113 (115, 116, 120) : 58 Cal 234 : 130 Ind Cas 276, 

Bailmnthanath Roy v. AhmeduUa, 

(1920) AIR 1920 Cal 379 (381, 382) : 47 Cal 866 : 58 Ind Cas 705, Narain 
Das V. Abdur Rahim. 

(1924) AIR 1924 Oudh 44 (45) : 77 Ind Cas 737 : 26 Oudh Cas 197, Gomii 
Misra v. Deota Din Singh. 

(1919) AIR 1919 Oudh 313 (314) : 53 Ind Cas 168, Muhammad Abbas v. 
Mt. Nasiban. 

(1926) 95 Ind Cas 699 (700) (Lah), Narain Das v. Sardul Singh. 

[See also (1931) A I R 1931 Lah 129 (130) : 130 Ind Cas 780, Faml 
Din v. Mohammad Hafiz.] 

[But see (1905) 2 Gal L Jour 448 (456, 457), Ram Churn Tewary v. 
Protab Chandra DtUt. (Act of 1877 — If transfer with know- 
ledge of defect of title, Article 144 applies.) 

(1899) 9 Mad L Jour 93 (96), Ambalavana Desigar v. Ba^yu Bow 
Jagadip. (Do.)] 

2a (1871) 15 Suth W R P 0 24 (27) : 14 Moo Ind App 1 (16, 16) : 6 Beng L B 
530 : 2 Suther 397 : 2 Sar 636 (P G). 
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“Their Lordships think that, in order to claim the benefit of Article 134 

this Section, a defendant must show three things : first, that he Note 10 
is a purchaser according to the jiroper meaning of that term; 
second, that he is a purchaser hona fide] and, third, that he is a 
purchaser for valuable consideration. 

“Now what is the meaning of the term ‘purchaser’ in this 
Section ? It cannot be a person who purchases a mortgage 
as a mortgage, because that would be merely equivalent to 
an assignment of a mortgage ; it would be the case of a x^erson 
taking a mortgage with a clear and distinct understanding that 
it was nothing more than a mortgage. It, therefore, must moan, 
in their Lordships’ opinion, some x^erson who jiurchases that 
which, de facto ^ is a mortgage, upon a representation made to 
him, and in the full belief, that it is not a mortgage but an 
absolute title.” 

The Calcutta High Court^ has held that the question as to good 
faith is now immaterial as those w'ords have been deliberately 
omitted from the Article and as there are no words therein 
compelling a contrary view, the only restriction provided in the 
Article being the x^f^ssing of valuable consideration. The Nagpur 
High Court lias held that the question as to ‘good faith’ is now 
immaterial, and that there is no distinction in this resxioct between 
a transferee from a trustee and a transferee from a mortgagee.^ In 
Oudh, some cases® have proceeded ujion the view that Article 134 
ax)i)lies only to transferees in good faith, the view being based on 
the decision of the Privy Council in Badhanath Doss’s case.'^^^ Other 
cases^ have held that the question of good faith of the transferee is 
immaterial. 

3. (1931) AIR 1931 CmI 113 (116, 121) : 58 Cal 234 : 130 Irid Gas 275, 

Baikmithanaih Biyy v. Ahmedulla. (Costello, J., still felt a doul)t 
whether actual kiiow'lcdge of the defect of title instead of contractive 
notice is immaterial.) 

4. (1929) AIR 1929 Nag 267 (268) : 118 Iiid Gas 682, Daulat v. Baliram. 

5. (1929) A I R 1929 Nag 267 (268) : 118 Ind Gas 682, Danlat v. Baliram. 

6. (1922) A I R 1922 Oudh 7 (8. 9) : 25 Oudh Gas 115 ; 67 Ind Case 572, Bijai 

Parfah SingJi v. Eaghuraj Singh. {Heldy however, that only actual 
notice of default of title in mortgagee and not merely constructive 
Jiotice will deprive transferee of x^rotection of this Article.) 

(1923) AIR 1923 Oudh 246 (247) : 79 Ind Gas 274 : 26 Oudh Gas 64, 

Mohammad Ahhas v. Shahamat Plusain. (Mortgagee purX)orting to 
transfer as vendee from, mortgagor — Transferee taking hona fide — 

Article 134 x)rotects the latter though it may appear later that mort- 
gagee had really no sale in his favour.) 

(1919) AIR 1919 Oudh 313 (314, 315) : 53 Ind Gas 168, Mudiammad Ahhas 
V. Mt. Nasihan. 

(1926) AIR 1926 Oudh 492 (493) : 95 Ind Gas 143, Honoman Singh v. 

Umrao Kaur. (Actual notice alone disentitles transferee to protection 
— Not mere constructive notice.) 

(1920) AIR 1920 Oudh 17 (21) : 23 Oudh Gas 125 : 57 Ind Gas 497, Mahhuh 
AH V. Mohammad Husain. 

(1906) 9 Oudh Gas 373 (376), Mahahir Singh v. Bana Sheoraj Singh. 

7. (1909) 2 Ind Gas 250 (253) : 12 Oudh Gas 84, Dal Singh v. Gzirprasad. 

(1926) AIR 1926 Oudh 547 (548) : 97 Ind Gas 874 : 1 Luck 423 : 29 Oudh 

Gas 353 (F B). Sri Bam v. Najihullah. (AIR 1920 Cal 379 and 
AIR 1922 Bom 234, Followed.) 
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Article 134 
Note 10 


(1933) AIR 1933 Oudh 38 (40) : 140 Ind Cas 182, Raghunandan Misra v. 
Mahadeo. (AIR 1926 Oudh 537 (F B), Followed.) 

8. (1895) 19 Bom 140 (144). 

9. (1930) A I R 19 Bom 292 (294) : 125 Ind Cas 699, Shiva ji \ . Ghannava. 

(Notice of only mortgagee rights in transferor disentitles transferee 
from benefit of this Article.) 

(1925) AIR 1925 Bom 417 (417) : 89 Ind Cas 189, Vishwa Nath v. Tuka 
Bam Vithu. (Transferee from mortgagee knew that transferor was 
only a mortgagee and also had the mortgagee’s title deeds given to 
him at the transfer — Article 134 does not apply.) 

10. (1915) AIR 1915 All 425 (426) : 37 All 660 : 30 Ind Cas 956, Dirgpal Singh 

V. KalUi, 

(1929) 118 Ind Cas 659 (660) (All), Beliari Lai v. Babu Bam. (A I R 1915 All 
425, Followed.) 

(1915) AIR 1915 All 422 (423) 30 Ind Cas 564, Ghasi Bam v. Mt. Kishna. 

(1930) AIR 1930 All 417 (418) 124 Ind Cas 408, Abdul Aziz v. Muyii Lai. 

(1927) AIR 1927 All 807 (809) 102 Ind Cas 135, Lakhmi Das v. Badla. 

(1887) 9 All 97 (102) : 1886 All W N 303, Bhagwan Sahai v. Bhagwan Din. 
(Act of 1877.) 

(1915) AIR 1915 All 203 (204,206) : 29 Ind Cas 403, Parma Lai v. Bameshar 
Sahai. 

11. (1931) AIR 1931 Lah 464 (464) : 132 Ind Cas 184, Mehnga v. Zaman Ali 

Shah. 

(1926) AIR 1926 Lah 676 (677) : 96 Ind Cas 886, Zaman Ali Shah v. Btira. 
(1924) AIR 1924 Lah 468 (469) : 80 Ind Cas 321, Wajir Chand v. Naihu 
Ram. 

(1923) A I R 1923 Lah 219 (221) : 71 Ind Cas 577, Sri Bam v. Matwala 
Bain . 

[But see (1931) AIR 1931 Lah 129 (130) : 130 Ind Cas 780, Fazal 
Din V. Mahomed Hafiz. (Addison, J.)] 

12. (1900) 24 Mad 471 (487, 488) (F B), Manavikramana v. Amynu. 

(1929) AIR 1929 Mad 145 (146) : 115 Ind Cas 149, Mariyumma v. Andu, 
(1929) AIR 1929 Mad 417 (418) : 119 Ind Cas 154, Boynan Catholic Mission, 
Tinnevelly District v. Thiryimalaiyappa Mudaliar. (That transferee 
had no solid reason for the belief does not necessarily imply that he 
had no such belief.) 

(1925) AIR 1925 Mad 1127 (1128) : 87 Ind Gas 578, Ahammad v. Manakkal 
Karnavan. (Mortgagee selling as absolute owner but transferee ac- 
qucscing in title of mortgagor — Article 134. does not apply.) 

(1917) AIR 1917 Mad 996 (997) : 32 Ind Cas 265, Tholasiyiga Mudali v. 
Nagalinga Chetty. (The substitution of words “transferred by” for 
“purchased from” makes no change in this respect.) 

(1915) AIR 1915 Mad 656 (658) : 26 Ind Cas 1, Singaram Chettiar v. 
Kalyanasundarayn Pillai. 

(1900) 24 Mad 473 (Note), 7Vrina Kutty v. Valia Bani af Arnbabi Kovilagam. 
[See also (1919) AIR 1919 Mad 1097 (1100, 1101) : 45 Ind Oas 975, 
Muthaya Shetti v. Kanthappa Shetty.] 

[But see (1918) AIR 1918 Mad 1201 (1203) : 38 Ind Cas 194,^ Kan^ 
yiusami Thanjiroyan v. Muthusami Pillai. (Bona fides in the 
sense of want of constructive notice not necessary.) 

(1927) AIR 1927 Mad 1028 (1029), Thiruvikrama Iyer v. Vyapuri 
Naicken. (Obiter.) 

(1926) AIR 1926 Mad 81 (82, 84) : 49 Mad 29 ; 92 Ind Oas 842, 
Venku Shettiihi v. Ramachandrayyar. (Obiter — The case was 
really one of bona fides).] 


In Pandu v. Vithu,^ the High Court of Bombay held that the 
principle of Radha^iath Doss^scase^^tipplied also to the interpretation 
of the present Article and that the Article applied only to transferees 
in good faith. And this view has been affirmed in subsequent cases.^ 
The High Courts of Allahabad, Lahore, Madras^^ and the 
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Court of the Judicial Commissioner of Sind^*"^ have also held that the 
Article does not apply unless the transferee has taken the transfer 
in good faith. 

Whichever view should x)revail, there can be no doubt that when 
a person has taken a transfer for valuable consideration and is in 
possession of the prc7i)erty and time has begun to run against the 
plaintiff, a subsequent Icnoioledge on the jiart of the transferee of the 
transferor’s limited rights will not i)revent time running in favour 
of the transferee. 

11* Nature of transfer by mortgagee contemplated by 

Article. — The transfer by a mortgagee contemplated by this 
Article is a transfer which the mortgagee purports to make as the 
otvner of the property and not as the mortgagee. Hence, the Article 
does not aj^ply where a mortgagee merely purports to transfer his 
rights as mortgagee} Thus, a sub-mortgage is not a ‘transfer’ 
contemplated by this Article, inasmuch as it is only an assignment 
of mortgagee rights.^ But, where the mortgagee imrports to transfer 

13. (1926) AIR 1926 Sind 145 (148) : 91 Ind Cas 87 : 20 Sind L R 277, Sulenian 

Hashim v. Esso, (Transferee with notice of mortgage — Article not 
applicable.) 

14. (1922) A I R 1922 Bom 234 (234) : 46 Bom 903: 67 Ind Cas 308, Keshav 

Ilaghunath v. Gafur Khan Bairn Khan. 

Note 11 

1. (1929) AIR 1920 P C 158 (161) : 56 Ind App 192 : 51 All 367 : 117 Ind Cas 

22 (P 0), James llichards R. Skinner v. Naunihal Singh. 

(1871) 15 Suth W R P C 24 (28) : 6 Beng L R 530 : 14 Moo Ind App 1 : 2 
Suther 397 : 2 Sar 636 (P C), Radhanath Doss v. Gisborne d Co, 

(1927) AIR 1927 All 689 (689, 690) : 103 Ind Cas 255, Puttu Lai v. Ram 
Chandar. (The deed of transfer not being clear whether the mort- 
gagee’s right was transferred or the mortgagor’s right itself, it was 
presumed that the transfer conveyed only such right as the mortgagee 
possessed.) 

(1925) AIR 1925 All 707 (712, 717) : 47 All 803 : 92 Ind Cas 63, Naunihal 
Singh v. A. G. Skinner. 

(1887) 9 All 97 (102) : 1886 All W N 303, Bhagwan Sahai v. Bhagwan Din. 
(1905) 1905 All W N 56 (57) : 2 All L Jour 234, Sheo Nath Singh v. Mahipal 
Singh, 

(1881) 1881 All W N 122 (122), Karnta Prasad v. Dakar AH. (Onus of proof 
is on defendant to prove facts which will make Article 134 applicable.) 
(1881) 1881 All W N 75 (75), Chandan Kuar v. Jhuran Singh. 

(1892) 1892 Bom P J 221, Yarnaji Hahaji v. Devji Kashiba. 

(1923) AIR 1923 Cal 1 (5) : 50 Cal 49 : 74 Ind Cas 630, Charu Chandra v. 
Nalnish Chandra. 

(1913) 19 Ind Gas 122 (123) (Lah), Fatteh Muhammad v. Sultan Muhammad. 
(1926) AIR 1926 Mad 311 (311, 313) : 93 Ind Cas 276, Lakshmana v. 

Sankarayandiam Pillai. (The question is one of intention of parties.) 
(1912) 15 Ind Cas 609 (610, 611) (Mad), Veerabadra Tevan v. Veeraypa 
Teioan. (Onus is on defendant to prove purchase of an absolute 
interest and not mortgagee interest.) 

(1906) 29 Mad 501 (507) : 1 Mad L Tim 290 : 16 Mad L Jour 358, Vythi^ 
Ungam Pillai v, Kuthiravatta Nair. 

(1889) 12 Mad 316 (318, 319) : 13 Ind Jur 255, Muthu v. Kambalinga. 

(1916) AIR 1916 Oudh 84 (85) : 32 Ind Cas 314, Mirsa Yar Ali Beg v. 
Danish Ali. 

2, (1894) 18 Bom 387 (389), Savalaram v. Genu, 


Article 134 
Notes 
10—11 
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Article 134 the property as the owner of it and not merely as mortgagee, the 

Note li Article will apply whatever may be the nature or extent of the 

rights which he intends to transfer. It is not necessary that the 
transfer must purport to be a sale. Thus, a mortgage executed by 
the mortgagee purporting to act as the owner of the property, will 
be within the Article.^ 

The guardian of a mortgagor who was a minor Sold the equity of 
redemption to another person without any legal necessity. The latter 
redeemed the mortgage and obtained possession of the x)roperty from 
the mortgagee. The minor on attaining majority sued to set aside 
the sale by the guardian and for possession of the x)roperty. It 
was held that this Article did not aiojdy to the suit. The reason was 
that the mortgagee in handing over possession of the property to the 
jiurchaser of the equity of redemption acted only as mortgagee and 
did not i)rof 0 ss to act as the owner of the property.^ 

Where there is no transfer by the mortgagee and he merely 
suffers another to take possession of the mortgaged iiroiierty, this 

(1910) 5 Incl Cas 932 (932) (Mad), Paramestiarayi v. Keethatath Aleenia. 

(1925) A I R 1925 Rang 140 (142) : 2 Rang 561 : 84 Ind Cas 984, Ma Myat 
Gyi V. Ma Ma Nyan. 

3. (1918) AIR 1918 All 352 (353) : 45 Ind Cas 549, Abhilakh Dhelphora v. 

Liladhar Dhalphora. 

(1907) 29 All 471 (478) : 1907 All W N 133 : 4 All L Jour 375. Euseni 
Khanarn v, Ali Husain Khan. ('Transfer by assignee of mortgagee.) 
(1881) 1881 All W N 169 (169), liuji Rai v. Wali Muhammad. 

(1924) AIR 1924 Bom 417 (418) : 80 Ind Cas 763, Krishnaji Sonji v, Sada- 
nand. 

(1888) 12 Bom 352 (358), Vishmi Chiniaman v. Balaji, 

(1927) AIR 1927 Mad 1028 (1029), Thiruvihrama Ayyar v. Vyapuri 
Naicken. 

(1918) AIR 1918 Mad 1201 (1202) : 38 Ind Cas 194, Kannusami Thanji- 
royan v. Muthusami Pillai. 

(1918) AIR 1918 Mad 974 (977) : 40 Ind Cas 50, Subbaiya Pandaram v, 
Mahanied Mustapha M aracayar . 

(1898) 21 Mad 151 (152), Rego v. Ahhii Behari. (Mortgagee ^mrchasing equity 
of redemption from mortgagor after latter has already sold the equity 
to another is only a mortgagee, and a sale by him is within the 
Article.) 

(1870-71) 5 Mad H C R 385 (389), Sitka Armnal v. Rengasami Iyengar. 

(1926) A I R 1926 Oudh 547 (548) : 29 Oudh Cas 353 : 97 Ind Cas 874 : 

1 Luck 423 (F B), Sri Rani v. Najihullah. 

(1909) 2 Ind Cas 260 (253) : 12 Oudh Cas 84, Dal Singh v. Gur Prasad. 

4. (1929) AIR 1929 P C 158 (161) : 51 All 367 : 56 Ind App 192 : 117 Ind Cas 

22 (P C), James Richards R. Skinner v. Naunihal Singh. 

(1922) A I R 1922 Bom 350 (351) : 68 Ind Cas 487 : 46 Bom 993, Talukhdari 
Settleme/nt Officer v,. Akuji Abhrarn Musi. 

5. (1932) AIR 1932 Bom 23 (24) : 134 Ind Cas 366, Shidlingava Sadeppa v. 

Rajava Tanesahcb. 

also (1883) 1883 Pun Re No. 124, Azim v. Mahmud. (Party not 
really interested in equity of redemption redeeming from mort- 
gagee in jjossession — Subsequent possession by such person for 
more than 12 years — Adverse possession — Right of party so 
redeeming to defeat suit for redemption by representative of 
mortgagor by jdea of 12 years' adverse possession — Article 148 
applicable — No abridgment of the period allowable under 
Article 134.) 
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Article does not ai)ply to the suit against the person thus taking 
possession.® 

12. Transferee getting possession subsequent to transfer— 
Effect. — As the Article contemplates a suit for possession, it clearly 
presupposes that the defendant is in j^ossossion at the date of the 
suit. But, suppose the transferee from the trustee or the mortgagee 
gets i)ossession not on the date on which the deed of transfer is 
executed but subsequently. Is the Article applicable to such cases 
and if it applies, what is the starting point of limitation under the 
Article ? There is a conflict of views on these questions. 

The first view is that the transfer contemplated by the Article 
is a transfer xoith possession.^ Thus, according to this view, a simple 
mortgage by the trustee or mortgagee will not be a “transfer’" 
within the meaning of this Article although as a result of subse- 
quent developments, the simple mortgagee may obtain possession of 
the property.^ According to this view, also, where the transferee is 
given possession under the transfer but is given such possession 
some time after the deed of transfer, the “transfer” referred to in 


(1937) AIR 1937 Mad 451 (45G) : 172 Ind Cas 47, Vcdil Kelu v. Chek- 
Icara Cheppan. (Usufructuary mortgage by haryuvoan of tar- 
wad — Another person claiming himself to be karyiavayi— Such 
claimant paying off mortgage bema jlde believing his right to 
do so and taking possession — Claimant is subrogated to mort- 
gagee rights by such payment — Such person’s possession is not 
adverse to mortgagor — Suit for redemption by mortgagor more 
than 12 years after such possession is not barred — Suit is not 
barred under Article 134.)] 

6. (1913) 21 Ind Cas 348 (350) : 7 Low Bur Rul 97, Mating Shwe Pe v. Ma 
Yu Ma. 

Note 12 

1. (1919) AIR 1919 Mad 972 (980 982) : 40 Mad 1040 ; 43 Ind Cas 31 (P B), 
SeeA.i Kutii v. Pathumvia. (Per Abdur Rahim and Sesbagiri Iyer, 
JJ.) 

(1907) 29 All 471 (480) : 1907 All W N 133 : 4 All L Jour 375, Huseni 
Begum v. Collector of Cawnpore, (Transfer by way of mortgage 
- — Mortgagee foreclosing and obtaining possession — Limitation under 
Article runs only from date of obtaining possession.) 

(1899) 23 Bom 614(018, 619) : 1 Bom L R lO^l^Ramchandra Vithal v. Sheikh 
Mohidin. 

(1933) AIR 1933 Mad 533 (534) ; 144 Ind Cas 541, Arinnugarn Pillai v. 
Mohideeti Sheriff Sahib. 

(1938) AIR 1938 Mad 394 (396), Krishnaswami Aiyar v. Saharathtiam 
Chetti, 

(1926) AIR 1926 Oudh 594. (601) : 97 Ind Cas 922 : 1 Luck 529, Achche 
Mirza v. Ahmad Shah. 

(1925) AIR 1925 Rang 877 (379) : 3 Rang 367 : 90 Ind Cas 1011, 
A. T . A. li, M . M. Chetty Firm v. M. A. M. Mahomed Kasim. 

2. (1921) AIR 1921 All 389 (390) : 43 All 164 : 61 Ind Cas 546, Bam IHari v. 

Budh Sen. (Transfer by way of simpk mortgage — Simple mortgagee 
bringing to sale mortgaged property and buying same in execution and 
obtaining possession — Article does not apply to suit for redemption 
against such mortgagee.) 

(1899) 23 Bom 614 (618) : 1 Bom L R 102, Bamchandra v. Sheikh Mohidin. 
(Simple mortgage — Subsequent mortgage with possession to same 
mortgagee — Article does not apply to former mortgage.) 


Article 13f> 
Notes 
11—12 
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Article 13i the Article will not be complete till delivery of possession and 

Notea’ therefore limitation will commence to run under the Article only 

12—13 from the date on which possession is given to the transferee.^ 

The second view is that this Article will also |bpply to a transfer 
without possession, where subsequently the transferee gets possession 
of the property, and the limitation for a suit for possession against 
the transferee will commence to run in such cases^iot from the date 
on which the transferee gets possession but from the date on which 
the transfer is effected.'*' 

The third view is that the word “transfer’* in the Article does 
not necessarily mean a transfer with possession but that the Article 
does not apply to cases in which the transferee does not get posses- 
sion of the property on the date of the transfer. The view x>roceeds 
on the ground that as limitation commences to run under the Article 
(as it stood before 1929) from the date of the transfer, the Article 
must be held to apply only to cases in which the cause of action for 
the suit has arisen on such date.^ 

Though there is a divergence of views as to the interpretation of 
this Article with reference to the (juestion under discussion, there is 
a general consensus of judicial oi)inion that limitation for a suit for 
possession against a transferee from a trustee or mortgagee cannot 
begin to run before he gets ])OSsession.*'' The second view set forth 
above, viz, that limitation will commence to run from the date of 
the transfer independently of the question wdiether the transferee 
gets possession on such date, is against the weight of authority and 
is not good law. 

As to the period of limitation applicable to suits for j)OSsession 
against transferees from trustees or mortgagees in cases where this 
Article does not ap])ly, see Notes under Articles 144 and 148, infra 
and the undermentioned cases.^ 

See also Note 17, infra, 

13. “Mortgagee.’* — This Article will apjdy to a suit against an 
alleged transferee from a mortgagee only where it is shown that at 

3. (1919) AIR 1919 Mad 972 (980, 983) : 40 Mad 1040 : 43 Ind Cas 31 (F B), 

Sceti Kutti v. Fathiimma, (Per Abdur Rahim and Seshagiri Iyer, JJ.) 

4. (1919) AIR 1919 Mad 972 (980, 983, 986) : 40 Mad 1080 : 43 Ind Cas 31 

(F B), Seed Kutti v. Palhumma. (Per Wallis, C. J. and Goufcts- 
Trotter, J.) 

(1920) AIR 1920 Cal 379 (383) : 68 Ind Cas 705 ; 47 Cal 866, Narain Das 
V. Abdur Tiahim, (Per Richardson, J. ; Shamsul Hilda, J. dubitante.) 
(1929) 118 Ind Cas 659 (659) (All), Behari Lai v. Balm Bam, 

5. (1919) AIR 1919 Mad 972 (981, 983, 984, 987) : 40 Mad 1040 : 43 Ind Cas 

31 (F B), Seed Kutti v, Pathumma. (Per Seshagiri Iyer and Sree- 
nivasa Iyengar, .1,1.) 

6. (1930) 1930 Mad W N 1148 (1150), Veeranna v. Venhadu. 

7. (1919) AIR 1919 Mad 972 (983) : 40 Mad 1040 : 43 Ind Cas 31 (F B), Seeti 

Kutti V. Patlmmma. (Per Seshagiri Iyer, J. — Article 144 applied,) 
(1921) AIR 1921 All 389 (391) : 43 All 164 : 61 Ind Cas 546, Ram Piari v. 
Budh Sen. (Article 144 applied.) 
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the time when the transfer was made there was a subsisting mortgage 
on the property and that the transfer was made by the mortgagee} 

Illustrations^ 

1. A, a prior mortgagee, sued on his mortgage without impleading 

a puisne raoi^gagee, and obtained a final decree for foreclosure. 
A then sold the property to C. In a suit by B, the puisne mort- 
gagee, to enforce his rights against the property in the hands of 
C, it was held that this Article did not apply to the suit. The 
reason was that at the time of the sale to C, A had acquired the 
equity of redemption also in the property and had ceased to be 
a mortgagee.^ 

2. ^, a prior mortgagee of certain property, sued on the mortgage 
without impleading jB, a puisne mortgagee of the property. A 
decree was passed in the suit and in execution of the decree 
the property was sold and purchased by C who then sold the 
])ro|ierty to -D, In a suit for redemi)tion brought against D by 
JB, it was held that this Article did not apply to the suit, the 
reason being that C, by purchasing the property in execution 
of the mortgage decree, did not become the mortgagee of the 
proijerty.^ 

3. A mortgagee in possession, the right of redemption against whom 
is barred by limitation, sells the property to another. No suit 
for redemption of the property in the hands of the purchaser 
can be brought on the ground that the x>laintiff is entitled under 
this Article to a period of twelve years from the date of the 
sale. The reason is that at the date of the sale to the defendant 
the vendor had become absolute owner of the iiroperty and had 
ceased to be a mere mortgagee of it."* 

4. Under the law x)rior to the amendment of Section 95 of the 
Transfer of Property Act by Act 20 of 1929, a co- mortgagor 
redeeming the mortgaged x)roi)erty and obtaining possession 
of the iH'operty had only a charge on the shares of the other 
co-mortgagors for their }>roj)ortions of the mortgage money. 
Hence, it was held that such a redeeming co-mortgagor was not 
a mortgagee within the meaning of this Article.^ 


Note 13 

1. (1917) AIR 1917 Oudh 290 (291) : 20 Oudh Gas 164 : 89 Iiid Gas 582, 

Chhoti Begarn v. Ram Prasad, 

2. (1914) AIR 1914 All 63 (64) ; 36 All 327 : 23 Ind Gas 559, Munna Lai v. 

Munnu Lai, 

3. (1917) AIR 1917 Oudh 290 (291) : 20 Oudh Gas 164 : 39 Ind Gas 582, 

Chhoti Beg am v. Rarti Prasad. 

4. (1871) 16 Suth W R 96 (97), Ram Dhun Bhuggut v. Guncshee Mahtoon 

(Mortgagee and heirs enjoying the mortgaged property for over 100 
years — Subsequent sale.) 

5. (1916) AIR 1916 All 134 (136, 137) : 88 All 138 : 34 Ind Gas 244, Jai 

Kishen v. Budhanand, 

(1894) 1894 Bom P J 149, Datio Narsinh v. Babaji Bachyaji. 
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5. A transfer by a sub ^mortgagee is not a transfer by a mortgagee 
within the meaning of this Article.^ 

6. In a suit for redemption of a mortgage » X, who was in possession 
of the property, was also impleaded as a defendant. It was held 
that this Article did not apply to the claim against inasmuch 
as he claimed his title from a third party and not from the 
mortgagee/ 

7. A mortgages a certain property to B. He then grants a life 
estate in the j)roperty to C with remainder to D. During the 
subsistence of the life estate of C, his rights in the property 
are acquired by at a court sale. B then sells the property to 
E, i)urporting to do so as an absolute owner. After C's death D 
sues E for redemption of the mortgage and possession of the 
property. It was held that the acquisition by B of the rights 
of G does not make B the absolute owner of the property 
inasmuch as C had only a life interest in the x>roperty and that 
he continues to be only a mortgagee of the property for the 
purposes of this Article. But, inasmuch as the sale to E takes 
place during the subsistence of the ‘particular’ estate of B, the 
Article applicable to D’s suit is Article 140 and not Article 134.® 

8. Where a transfer is made by a mortgagee purporting to be a 
transfer of the absolute title to the xn-operty, this Article is not 
rendered inapplicable merely because at the time of the transfer 
the mortgagee thinks that he is the absolute owner of the 
property and not merely a mortgagee,^ 

9. A mortgagee, getting a decree against the mortgagor by which 
i:>ossession is ordered to be given to the mortgagee till the debt 
is paid off, continues to be a mortgagee for the purposes of this 
Article,^^ 

14. Mortgage, if should be one with possession. — Where 
a mortgagee is not entitled to i)Ossession under or by virtue of bis 


[But •ee (1910) 5 Ind Gas 123 (124.) : 32 All 160, Saidiuldin Khan, 
V. llatan Lai. (Redeeming co-mortgagor held to be a mortgagee.) 

(1886) 8 All 295 (299, 300) : 1886 All W N 98, Ntcra Bibi v. Jagat 
Narain.] 

6. (1927) AIR 1927 All 177 (179): 99 Ind Gas 280, Munawar Ali v. Jagamilan 

Ham . 

7. (1889) 1889 Pun Re No. 161, Nihal Singh v. Mutsaddi. 

8. (1929) AIR 1929 P C 158 (161) : 56 Ind App 192 : 51 All 367 : 117 Ind Gas 

22, J ames Richards li, Skinner v. Naunihal Singh. 

[See also (1915) AIR 1915 Mad 656 (658) : 26 Ind Gas 1, Singaram 
Chettiar v. Kalyansundaram Pillai. (Mortgage by A to B— 
C succeeding to A's estate, as a Hindu widow — C's rights 
transferred to B — Suit by reversioner against B — Article 141 
applies.)] 

9. (1929) AIR 1929 P C 158 (161) : 51 All 367 : 56 Ind App 192 : 117 Ind Gas- 

22 (P C), Janies Richards R, Skinner v. Naunihal Singh* 

10. (1895) 19 Bom 140 (143), Fandu v. Vithii. 
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mortgage, but obtains possession subsequently in some other way 
and then transfers the property to a third person, and the mortgagor 
sues for possession such third person, does this Article apply? The 
question arose in Nazinihal Smgh v. Alice Georcjiana Skinner but 
the learned Judges constituting the Bench differed in their views. 
According to Mr. Justice Lindsay, this Article will apply to such a 
case, the reason being that the Article does not say “mortgaged 
with possession,” that there is no reason why it should make 
any difference to the transferee whether the possession which his 
transferor has at the time of the transfer arose directly out of the 
mortgage or was prior to the date of the transfer acquired in some 
other way, and that even if the mortgage was a simple one and the 
mortgagee subsequently got possession of the mortgaged property 
otherwise, as for example, by purchase in execution of a simple 
money decree obtained by another creditor, the Article will still apply 
if it is established that at the time of the transfer the mortgagee 
was in possession, no matter under what title. Kanhaiya Lai, J., 
dissented from this view and held that the Article applied on'ly to 
the case of a mortgage with possession or followed by possession as 
a necessary incident or ingredient of it, inasmuch as a mortgagee 
who is not in possession cannot transfer possession to another or 
give what he does not j)Ossess. The case went up on appeal to the 
Privy Council in Skinner v. Namiihal Singh^ and the view of 
Lindsay, J. was affirmed. 

IS. Mortgagee transferring but subsequently getting re- 
transfer — Effect. — A mortgagee cannot improve his position by 
purporting to transfer the mortgaged property to a third person and 
subsequently getting the re-transfer of the same from the transferee. 
His position would be just what it was before the transfer was 
made, and a suit for redemption of the mortgage by the original 
mortgagor would be governed by Article 148 and not by this Article.^ 
In the undermentioned case^^ the defendant, a mortgagee, imrcbased 
in execution of a money decree the share of one of two mortgagors. 
He then sold the shares of both the mortgagors in one of the fields 
purchased by him to a third person, as if he had become owner of 
the equity of redemption of both the mortgagors. Subsequently, he 


Note ii 

1. (1925) AIR 1925 All 707 (712, 716, 717) : 47 All 803 : 92 Ind Cas 63. 

2. (1929) AIR 1929 P C 158 (161) : 117 Ind Cas 22 : 51 All 367 : 66 Ind App 

192 (P C), 

Note 15 

1. (1919) AIR 1919 Oudh 160 (161) : 22 Oudh Cas 72 : 62 Ind Cas 159, 

Mohammad Mohsin v. Mohammad Abid, (Mortgagee after making 
temporary transfer gets back possession before transferee acquires 
adverse rights.) 

2. (1920) AIR 1920 Bom 20 (20) : 44 Bom 848 : 58 Ind Cas 39, Kalu v. JBwp- 

cliand. 
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purchased the said field from the third person. In a suit by the 
other co-mortgagor whose share was not sold in the execution sale, 
the mortgagee claimed the protection of this Article as a purchaser 
for valuable consideration. It was held that he could not do so and 
that he must be treated as a mortgagee and not as an innocent 
transferee without notice. 

16. Starting point of limitation. — Before the amendment of 
the Article in 1929, the starting point of limitation under the 
Article was the date of the transfer. The above amendment has 
substituted the words “ w-hen the transfer becomes known to the 
jdaintiff” in the place of the words “the date of the transfer” 
which occurred before. Thus, under the amended Article, limitation 
commences to run from a later date than would have been the case 
under the Article before the above amendment. Where a right to sue 
had accrued under the unamended Article and had become time- 
barred under that Article, it cannot be revived in consequence of 
the amendment.^ See Preamble, Note 26, ante. 

The burden of proving that the transfer became known to the 
plaintiff within twelve years of the suit is on the plaintiff.^ (See 
Section e3, Note 38.) 

See also Note 12 above. 

17. Time for redemption by mortgagor not ripe at date of 
transfer by mortgagee— Limitation for mortgagor's suit against 
transferee. — Where at the date of the transfer by a mortgagee, 
the j)eriod fixed for the redemption of the mortgage has not expired, 
and consequently the mortgagor is not entitled to sue for redemption 
or possession of tlie property at such date, this Article cannot apply 
to a suit for possession against the transferee by the mortgagor. The 
reason is that the Article contemplates suits for which the cause of 
action has arisen at the date of the transfer, such date being the 
date on which limitation begins to run under the z\rticle (as it stood 
before the amendment in 1929).^ 

18. Adverse possession against mortgagee, whether adverse 
possession against mortgagor. — See Notes under Article 144, 

infra. 


Note 16 

1. (1933) AIR 1933 Oudh 38 (40) : 140 Ind Gas 182, Eaghunandan Misra v. 

Mahadeo. 

2. (1933) AIR 1933 Oudh 33 (39, 40) : 140 Ind Gas 182, BagJiuyiandan Misra 

V, Mahadeo. 

Note 17 

1. (1938) AIR 1938 Mad 394 (396), Krishnaswami Ayyar v. Sabarathnam 
Chetti. 

(1919) AIK 1919 Mad 972 (984, 985) ; 43 Ind Gas 31 : 40 Mad 1040 (F B), 
Seethi Kutti v. Pathwnma, (Per Srinivasa Iyengar, J.) 
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19. Mortgagor’s estate in the hands of a limited owner at 
the time of transfer by mortgagee-^Suit by person succeeding to 
estate on termination of limited estate. — -4 mortgages a certain 
property to B. A then makes a will by which the mortgaged property 
is given to C, Z) and Z?, his sons, for their lives in succession with 
remainder to his daughter, Z\ After A*s death, C, his eldest son, 
succeeds to the property. C‘s interest in the property is purchased 
by B in execution of a money decree against him. B then sells the 
property to G. C, I) and E die one after another. F, on succeeding 
to the estate on F's death, sues G for redemption of the mortgage 
and for i)ossession of the property. It was held by the Privy Council 
that the transfer to G by must be deemed to be a transfer by a 
“mortgagee’* within the meaning of this Article, hut that inasmuch 
as such transfer was made during the existence of the “particular” 
estate of C, the suit is governed by Article 140 and not this Article.^ 

A mortgagor (a Hindu) died leaving a daughter. The mortgagee 
then sold the property to the defendant as if he was the full owner 
of it. The daughter did not sue for the recovery of the {uropcrty 
during her lifetime. On the daughter’s death, her son succeeded to 
the estate as the next reversioner. The son then sued the defendant 
for the recovery of the property. It was held by the Madras Higli 
Court that the suit was governed by this Article and not by Article 
141.^ It is submitted that the decision seems to be inconsistent 
with the decision of the Privy Council above referred to and that 
therefore the correctness of the decision is open to doubt. 

In the undermentioned case,^ A^ a Hindu, mortgaged a certain 
property and died leaving a widow. The widow transferred her right 
in the pi*operty to the mortgagee who thereafter sold the property 
to the defendant. After the termination of the widow’s estate, the 
next reversioner who succeeded to the estate sued the purchaser 
from the mortgagee for redemption. It was observed by the Madras 
High Court that seeing that the transferor from wdiom the defendant 
claimed title acquired the equity of redemption in the suit property 
from the widow of the mortgagor, there were strong grounds for 
holding that Article 141 was applicable to this as to other alienations 
(if any) by the widow. 


Note 19 

1. (1929) AIR 1929 P C 158 (161) : 51 All 367 : 117 Ind Gas 22 : 56 Ind App 

192 (P C), James Bichar ds R. Skinner v. Naunihal Singh. 

2. (1921) AIR 1921 Mad 272 (273, 276) : 44 Mad 961 : 68 Ind Gas 734, Nara- 

yanaswami Naicker v. Feriasamy Odayar. 

3. (1915) AIR 1916 Mad 656 (668) : 26 Tnd Gas 1, Singaram Chettiar y. 

Kalyansundram Pillai, 
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Article 13iA 


Article 134 B 


Article 134 C 


134 A, To set aside a I Twelve 
transfer of immoveable pro- years, 
perty comprised in a Hindu, 
Muhammadan or Buddhist 
religious or charitable endow- 
ment, made by a manager 
thereof for a valuable consi- 
deration. 


When the 
transfer be- 
comes known 
to the plain- 
tiff. 


I 34 B. By the manager Twelve 
of a Hindu, Muhammadan or years. 
Buddhist religious or charit- 
able endowment to recover 
possession of immoveable 
property comprised in the 
endowment which has been 
transferred by a previous 
manager for a valuable con- 
sideration. 


The death, 
resignation 
or removal 
of the trans- 
feror. 


1 3,4 C. By the manager Twelve 
of a Hindu, Muhammadan or years. 
Buddhist religious or charit- 
able endowment to recover 
possession of moveable pro- 
perty comprised in the en- 
dowment which has been sold 
by a previous manager for a | 
valuable consideration. ! 


The death, 
resignation 
or removal 
of the seller. 


Articles 134 A, 134 B & 134 C. 

5 ynopsis 

1. Legislative changes. 

2. Scope of the Articles. 

3. Retrospective effect of Articles. 

4. Suit by persons interested in endowment to set aside 

alienation of endowment property (Article 134 A). 

5. Suit by manager of Hindu etc. religious or charitable 

endowment for possession of immovable property 
transferred by a previous manager (Article 134 B). 

6. “Manager.” 

7. Transferred for valuable consideration. 

8. Sale in execution of decree against manager — Suit for 

recovery of possession from auction-purchaser. 
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9. “Death, resignation or removal of the transferor” (Article 
134 B). 

10. Acquisition of prescriptive title by alienee. 

1. Legislative changes. — Articles 134 A to 134 C were inserted 
in the Act by Act 1 of 1929. 

2. Scope of the Articles. — The prox)erty of a Hindu, Muham- 
madan or Buddhist religious or charitable endowment is not alienable 
excei)t for legal necessity.^ Where such proi)erty is alienated by the 
manager of the endowment without any legal necessity, the aliena- 
tion can be set aside. A suit for setting aside such alienation and 
for restoring to the manager possession of the property (where 
possession also has l:)een transferred to the alienee) can be brought 
by persons interested in the endowment, such as worshij^pers, etc. 
(See Note 4, infra) Article 134 A will apxdy to such suits where 
the i)roperty alienated is immovable xn’oj^erty. Where it is moveable 
property and the alienation is a sale, Article 48 B, ante, will a])ply to 
the suit. 

Even where the alienation is nob set aside, it will be good only 
during the tenure of office of the transferring manager. On the 
termination of his tenure of office, the alienation will cease to have 
any effect and the succeeding manager will be entitled to sue the 
alienee for possession of the xiroporby. Article 134 B will apply to 
such suits where the property alienated is immovable proi)erty. 
Where the property alienated is moveable property and tlie aliena- 
tion is a sale. Article 134 C will ai)jdy to the suit, 

3. Retrospective effect of Articles. — Tlie general princixda 
being that the law of limitation apx^licable to a suit is the law in 
force at the date of the institution of the suit. Articles 134 A to 
134 0 apply to all suits instituted after their coming into force 
although the transfer sought to be avoided by the suit might have 
been made before the coming into force of the Articles.^ But the 
Articles cannot apjdy to suits already instituted at the date of their 
coming into force.^ 


Articles 
134 A to 1340 
Notes 
1-3 


Articles 134 A, 134B & 134C — Note 2 

1. (1909) 4 Ind Gas 449 (451) ; 36 Cal 1003 : 3G Ind App 148 (P C), Ahhiram 
Gosiva7ni v. Shyama Char an Nandi. 

(1938) AIR 1933 Mad 415 (416), Ala7n Khan Sahib v. Karuppannasainy 
Nadan 

Note 3 

1. (1937) AIR 1937 Cal 306 (307) : 172 Ind Caa 315 : I L R (1937) 2 Cal 242, 

Sri Raghunath Jin v. Ganga Govinda. 

(1937) AIR 1937 Lah 9 (10) : 169 Ind Gas 732, Abdul Qadir v. Sirafud. 
dm. 

2. (1935) AIR 1935 P C 44 (46) : 57 All 159 : 62 Ind App 47 : 153 Ind Cas 

1100 (P C), Mahadeo Prasad v. Karia Bharthi. 

(1938) AIR 1938 Mad 415 (416), Alam Khan Sahib v. Karuppannaswaniy 
Nadan. 

(1930) AIR 1930 Pat 455 (467) : 9 Pat 885 : 127 Ind Cas 817, Naurangi^ 
Lai V, Ram Charan Das. 
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At*ticl68 
134 A to 134 C 
Notes 

i—a 


5. Suit by manager of Hindu, etc. religious or charitable 
endowment for possession of immovable property transferred 
by a previous manager (Article 134 B). — Prior to the decision 
of the Privy Council in Vidya V aruthi v. Baluswamy} it was 
generally held that the property of a Hindu or Muhammadan 
religious or charitable endowment was property convoyed in trust 
within the meaning of Article 134 and that a suit by the manager of 
such endowment for the recovery of immovable property which had 
been transferred for valuable consideration by a previous manager 
w^ould come within the provisions of that Article.*^ But this view 


4. Suits by persons interested in the endowment to set 
aside alienation of endowment property (Article 134 A). — 

Before the enactment of Article 134 A, there was a conflict of 
decisions as to the period of limitation applicable to a suit brought 
by persons interested in any endowment (other than a succeeding 
manager) for declaration that an alienation by the manager of the 
endowment was invalid and for ejectment of the transferee and 
restoration of the property to the manager of the endowment. On 
the one hand, it was held by the Calcutta^ and Madras'^ High Courts 
that such a suit was one for possession and as such was governed by 
Article 134 or — if that Article was held not applicable — by Article 
144. But on the other hand, it was hold by the Lahore High Court^ 
that such a suit was not a suit for possession and was governed by 
Article 120. It is conceived that such suits would virtually be suits 
for the setting aside of alienations made by the manager of the 
endowment and would bo governed by Article 134 A now.‘* 


Note 4 

1. (1897) 24 Cal 418 (429), Sajediir Baja Chaiidhari v. Gour Mohun Das. 

2. (1918) AIR 1918 Mad 464 (464) : 41 Mad 124 : 42 Ind Cas 366, Chidam- 

haranatha Thamhiran v. Nallasiva Mtidaliar. 

3. (1919) AIR 1919 Lah 12 (12) ; 1 Lah 66 : 51 Ind Cas 755, Shadi v. Abdur 

Bahwian, 

(1904) 1904 Pun Re No. 9 page 42, Asa Bam v. Parsoram. (Following 1899 
Pun Re No. 8.) 

4. See Report of Select Committee. 


Note s 

1. (1922) AIR 1922 P C 123 (128) : G5 Ind Cas 161 : 48 Ind App 302 : 44 Mad 

831 (P C). (Explaining AIR 1916 P C 256.) 

2. (1898) 20 All 482 (490) : 1898 All W N 123 (P B), Behari Lai v. Muhammad 

Muitaki, 

(1909) 3 Ind Cas 93 (95, 96) (Cal), Jnananjan Banerjee v. Adoremoney Dassee, 
(1903) 27 Bom 500 (513, 614) : 5 Bom L R 303, Sagun v. Kaji Ilumn. 

(Property dedicated to mosque. Following 27 Bom 363.) 

(1916) AIR 1916 Cal 728 (729) ; 43 Cal 34 : 29 Ind Cas 337, Rameshwar 
Malla. \ Jiu Thakur. 

(1920) AIR 1920 Cal 379 (382) : 47 Cal 866 ; 58 Ind Cas 705, Narain Das v. 
Abdur Bahim. (Muhammadan wakf.) 
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Articles . 
134 A to 134 C 
Note 5 


(1911) 9 Ind Cas 133 (131) (Cal), Puma Chandra Chowdhuri v. Kinkar 
Manjhi. 

(1897) 24 Cal 418 (429), Sajedur Raja v. Gour Mohun. 

(1903) 27 Bom 373 (377) ; 5 Bom L K 241, Narayan Manjaya v. Shri 
Bamackandra, 

(1908) 1908 Pun Re No. 127 page 575 : 1908 Pun W R No. 123 (F B), liar 
Gain Deo v. Baldeo Das, 

(1919) AIR 1919 Lah 12 (12, 13) : 1 Lah 06 : 51 Ind Cas 755, Sliadi v. 
Abdur liahvian. 

See also cases in Section 10, Note 25 Foot-Note 2. 

[See also (1890) 23 Cal 536 (545), Nihnony Singh v. Jagabandhu Roy, 
(Limitation runs from date of alienation.) 

(1913) 18 Ind Cas 319 (320) : 16 Oudh Cas 109, Mian EamuUidMin 
All Shah V. Court of Wards, Nanyara District BahraicJi, 
(Do.)] 

3. (1935) AIR 1935 P 0 44 (46) ; 62 Ind App 47 : 57 All 169 : 153 Ind Gas 
1100 (P C), Mahadco Prasad y, Karia Bharthi, 

(1933) AIR 1923 P C 75 (77, 78) ; 142 Ind Cas 214 : 12 Pat 251 : 60 
Ind App 124 (P C), Barn Charan Das v. Naurangi Lai. (Reversing 
AIR 1930 Pat 455.) 

(1936) AIR 1936 P C 183 (186) : 162 Ind Cas 465 : 63 Ind App 261 : 59 Mad 
809 (P C), Daivasikamoni Ponnanihala Desikar y . PeriyannanChetty, 
(1923) AIR 1923 P C 175 (177) ; 50 Ind App 295 : 46 Mad 751 : 74 Ind Cas 
492 (P C), Subhiah Pandram v. Md, Mustafa Markayar. 

[See also (1926) AIR 1926 P C 9 (12) : 53 Ind App 24 : 93 Ind Cas 
280 ; 5 Pat 312 (P C), Lai Chand Marwari v. Ramrup Gir. 
(1923) AIR 1923 P C 44 (45) : 50 Cal 329: 50'Ind App 84 : 71 Ind Cas 
646 (P C), Abdur Rahim v. Narayan Das, (Article 134 does 
not apply to Hindu etc., religious endowments.)] 

3a (1926) AIR 1926 Cal 913 (915) : 95 Ind Cas 644, Raja Manindra Narain v. 
Executors, Bhuban Chandra Estate. 

(1923) AIR 1923 Cal 130 (134) : 69 Ind Cas 707, Gajendra Nath Day v. 
Ashraf Hossain, 

(1937) AIR 1937 Lah 9 (11) : 169 Ind Cas 732, Abdul Qadir v. Siraj^Ud- 
din. 

(1938) AIR 1938 Mad 415 (416), Alam Khan Sahib v. Karuppannasami 
Nadan^ 


was overruled by the Privy Council in the above decision and it was 
held that such suits would not be governed by Article 134 but by 
Article 144. It was further held by the Privy Council in the above 
case that the starting point of limitation under Article 144 in such 
cases was the date of the termination of the tenure of office of the 
transferring manager and not the date of the alienation. In other 
words, the possession of the alienee became “adverse” to the insti- 
tution only from the date of the termination of the tenure of office of 
the alienating manager. This view was based on the ground that the 
alienation of property belonging to a Hindu, etc. endowment by the 
manager was good (where it was not set aside in proper proceedings 
taken for the purpose) so long as the alienating manager held office, 
and the possession of the alienee became unlawful only on the 
cessation of the transferring manager’s term of office. The above 
view was also adopted in several later decisions of the Privy Council^ 
and of the High Courts. In some of these later decisions of the 
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Articles Privy Council/ the earlier decisions of that Tribunal in Gnana 
134A to 134G Sambandav, Vein Pandaram^ and Damodar Das v. Lakhan Das,^ 
Note S in which it had been held that limitation ran from the date of 
the alienation, were distinguished on the ground that in them the 
alienation was not only of an item or items of property belonging to 
an endowment but was of the mtitt and its properties which was void 
ab initio, so that the x^ossession of the alienee was unlawful from the 
beginning. It was also made clear that the principle that limitation 
runs only from the date of the termination of the tenure of office of 
the alienating manager and not from the date of the alienation, 

(1933) AIR 1933 Mad 533 (536, 537) : 144 Ind Cas 541, Aruinugavi Pillai 
V. Mohideen Seriff. 

(1932) AIR 1982 Mad 328 (831) : 137 Ind Cas 487, Periyanan Cheity v. 

Govinda Bao. (Article 144 applies to such suits.) 

(1926) AIR 1926 Mad 769 (771) : 49 Mad 543 : 96 Ind Cas 371, Barna Beddy 
V. Bang a Dassan. 

(1926) AIR 1926 Pat 239 (241) : 5 Pat 341 : 93 Ind Cas 303, Badri 
Narayan Singh v. Kailash Gir, (Time runs from the death of previ- 
ous mahant and not from the time of succession of the plaiutiS 
mahant.) 

(1922) AIR 1922 Pat 178 (181) : 63 Ind Cas 231, Ba7n Padarath Singh v. 
Mahan th Basdeo Das. 

[See also (1925) AIR 1925 Mad 796 (796): 95 Ind Cas 1002, Lakshvii^ 
narayana Kulluraya v. Rajamfyia. (Prox)erty of Hindu, etc., 
religious endowment is not property conveyed in trust withiu 
Article 134.) 

(1922) AIR 1922 Lah 271 (272) : 65 Ind Cas 722, Diwan Singh v. 
Sham Das. (Do.) 

(1923) 73 Ind Cas 711 (714) (Pesh), Ghulayn Haidar v. Mayiager, 
Committee Samadh Baba Phula Singh. (Do.)] 

In the following cases ivhich icere decided before Vidya Varuthi's case 
(A I B 1922 P. C. 123) it was held that adverse possession of the alienee only 
comynenced from the termination of the tenure of office of the alienor and 
not from the date of the alienation : — 

(1916) AIR 1916 Mad 332 (335, 336) : 19 Ind Cas 694 (698) ; 38 Mad 356, 
Muthusamier v. Methanithi Swayniyer. 

(1896) 6 Mad L Jour 270 (272), Syed Gulam Nabi Sahib v, Nagammal, 

(1886) 10 Bom 34 (41), Jamal Saheb v. Murgaya Swami. 

(1866) 6 Suth W R P C 3 (9) ; 2 Moo Ind App 390 : 1 Suther 100 (P C), 
Jewan Doss Sahu v. Kuheeroodin. 

(1873) 20 Suth W R 471 (472), Burn Suroop Dass v. KhasJiee Jha. 

[See also (1908) 1908 Pun Re No. 30 p. 195 : 1908 Pun L R No. 102 : 
1908 Pun W R No, 35 (F B), Basheshar Lai v. Hatha Singh. 
(Case before Vidya VaruthVs case — Article 134 in Act of 1877 
only applicable to sale.s and not mortgages.] 

4. (1935) AIR 1935 P C 44 (46) : 153 Ind Cas 1100 : 57 All 159 : 62 Ind App 

47 (P C), Mahadeo Prasad v. Karia Bharthi. 

(1933) AIR 1933 P C 75 (77. 78) : 142 Ind Cas 214 : 12 Pat 251 : 60 Ind 
App 124 (P C), Ram Charan Das v. Naurangi Lai. 

5. (1900) 23 Mad 271 (279): 27 Ind App 69 : 4 Cal W N 329 : 10 Mad L J 29 : 2 

Bom L R 597 : 7 Sar 671 (P C). (Reversing 19 Mad 243.) 

0. (1910) 7 Ind Cas 240 (240) : 37 Cal 885 : 37 Ind App 147 (P C). 
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applied equally to all classes of endowments and not merely to Articles 
mutts/ Further, the principle applied to all kinds of alienations of 13iA to 134 C 
the endowment property and not only to leases^ executed by the Notes 

manager of the endowment as was the case in Vidya V aruthi v. ® ® 

Baluswamy} 

Thus, even under the law as it stood prior to the enactment 
of Article 134 B, a suit by the manager of a Hindu, etc. religious 
or charitable endowment for recovery of possession of immovable 
property alienated by a previous manager was governed by a twelve 
years’ period of limitation running from the date of the termination 
of the tenure of office of the alienating manager. Article 134 B gives 
legislative effect to this view,^ The enactment of the Article does 
not, therefore, effect any change in the law of limitation ap])licable 
to such suits, except for the fact that while under the x)revioiis law 
such suits were governed by the residuary and general Article, 

Article 144, there is now a specific Article dealing with them. 

6. “Manager/* — Articles 134 B and 134 C contemi3late a suit 
by the manager of the endowment. A suit by a person who is in 
actual possession of the mtcU or other institution, as the case may 
be, and who sues for the recovery of the property for the benefit of 

7. (1936) AIR 1936 P C 183 (186) : 162 Ind Gas 465 : 59 Mad 809 : 63 Iiid 

App 261 (P C), Dai'vasilihamoni Ponnambala Desicar v. Periyanan 

Chetty. 

(1938) AIR 1938 Mad 415 (417) Alayn Khan Sahib v. Karuyyanyiaswami 

Nandan, 

[See also (1923) AIR 1923 P C 175 (177) : 50 Ind App 295 : 46 Mad 
751 : 74 Ind Gas 492 (P G), StMiah Pandaram v, Md, Mus^ 
tafa. 

(1890) 13 Mad 277 (280), Mahomed v, Gawpati, 

(1927) AIR 1927 Mad 1163 (1164) : 104 Ind Gas 355, Vellachami 
Naicher v. Alagarasarni Naicker, 

(1926) AIR 1926 Mad 193 (194) : 91 Ind Gas 377, Qovinda Puio v. 

Chmnathurai Pillai. 

(1927) AIR 1927 Mad 850 (850) : 104 Ind Gas 125, Chinnaihurai 
Pillai V. Qovinda llao, 

[But see (1922) AIR 1922 Pat 243 (247) : 1 Pat 475 : 67 Ind Gas 
401, Bamrupgir v. Lai Chayid Marvari. (In this case it was 
held that the above rule did not apply to cases where the title 
to the property was in the idol and not the mahant — Submit- 
ted that the view is not correct.)] 

8. (1933) AIR 1933 P G 75 (77, 78) : 142 Ind Gas 214 : 12 Pat 251 : 60 Iiid 

App 124 (P 0), Bam Char an Das v. Kaurangi Lai, 

[But see (1926) AIR 1926 Oudh 444 (446) : 95 Ind Gas 27 : 2 Luck 
239, Parkasdas v, Janki Ballabha. (In this case it was held 
that the alienation being an out and out transfer and not a 
lease, adverse possession would commence immediately on the 
alienee getting possession — Submitted that the distinction 
made is wrong.)] 

9. (1936) AIR 1936 Mad 188 (190) : 161 Ind Gas 234, Jagathambal Anni v. 

Periathambi, 

(1937) AIR 1937 Lab 660 (661) : 172 Ind Gas S19, Bachint Singh v. Ganpat 

Bai. 
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the institution and not for his personal benefit, will be within the 
Articles.^ 

A suit by a committee of management appointed by the Court 
on the removal of a previous manager will be one by a “manager” 
within the Articles.^ 


7. Transferred for valuable consideration. — A lease^ or 
a mortgage^ is a transfer for valuable consideration within the 
meaning of Article 134 B. The transfer need not be an out and 
out sale. 

It has been held by the Madras High Court with reference to 
the law as it stood prior to the enactment of Article 134 B that 
where the alienation amounts to a negation of the trust, it will be 
void ah initio and that the possession of the alienee will be adverse 
to the institution from the beginning and limitation will start 
running from the time of the alienee getting possession under the 
transfer. Thus, where the manager transfers property belonging to 
the endowment not as endowment property but as being his private 
property, the transfer will amount to a negation of the trust and 
will be void ab initio, so that, limitation will commence to run in 
such cases immediately and not from the cessation of the term of 
office of the alienating manager.’^ 

In Vidya V arnthi v. Baltmvami,^ the head of a mutt granted a 
permanent lease of certain lands belonging to the mutt on a quit 
rent of rupees twenty-four a year. The Privy Council observed as 
to this that it will be ridiculous to hold that the rent reserved was 
“valuable consideration” within Article 134 of the Act. 

8. Sale in execution of decree against manager — Suit for 
recovery of possesfidon from auction-purchaser.— In Subbaiya 


Note 6 

a. (1933) AIR 1933 P C 76 (76) : 142 lud Gas 214 : 12 Pat 251 : 60 Ind App 
124 (P C), Ea77i Cliarayi Das v. Naurangi Lai, 

(1935) AIR 1935 P C 44 (46) : 57 All 169 : 62 Ind App 47 : 163 Ind Cas 
1100 (P G), Mahadeo Prasad Singh v. Karia Bharthi, 

2. (1937) AIR 1937 Lah 660 (661) : 172 Ind Cas 319, Bachint Singh v. Oanpat 

Bail . 

Note 7 

1. (1937) AIR 1937 Cal 305 (307) : I L R (1937) 2 Cal 242 : 172 Ind Cas 616, 

Sri Baghunath Jin v. Ganga Gobinda. 

2. (1937) AIR 1937 Lah 660 (661) ; 172 Ind Cas 319, Bachint Singh v. Ganpat 

Bai, 

3. (1938) AIR 1938 Mad 60 (64), VenJcatasubramaniya v. Sivagurunatha 

Chstiiar. 

(1938) AIR 1938 Mad 415 (416, 418), Alam Khan Sahib v. Karuppanna- 
swamy, (Property dealt with as his own and act amounting to repu- 
diation of trust — Time runs immediately.) 

4. (1922) AIR 1922 P C 123 (134) : 65 Ind Gas 161 : 48 Ind App 302 : 44 Mad 

831 (P C). 
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Pandaram v. Mohamad Mustafa^ (which was a case decided under Aptioles 

the law as it stood before Act 1 of 1929), it was held by the Privy 134 A to 184 C 

Council that the argument that an alienation by the manager of a Notes 

religious endowment is good during the tenure of office of the alienor 8 — 0 

and that the possession of the alienee becomes adverse to the 

institution only from the cessation of the term of office of the 

alienor, did not apply to a case where property had been acquired 

under an execution sale. But the above decision of the Privy 

Council has not been treated in later decisions^ as an authority for 

the unqualified proposition that in the case of execution sales, the 

adverse possession of the auction -purchaser commences immediately 

on his getting possession under the sale and not on the cessation of 

tlie term of office of the manager in execution of a decree against 

whom the property is sold. The decision is taken as illustrating the 

principle that where the alienation of the endowment property 

takes place in negation of the trust, it is void ah initio and the 

adverse possession of the alienee commences immediately.'^ It is 

pointed out that in Stihhaiya P andaram' s case^ tlie sale was in 

execution of a decree for the personal debts of the manager. See 

also the undermentioned cases.'* 

9. “ Death, resignation or removal of the transferor ” 

(Article 134 B). — The starting point of limitation under Article 134 B 
is the death, resignation or removal of the transferor. ^Yhore the 
maJiant of a mutt disposed of all the property of the mtcU and 
dedicated it to the deity of another sect, it was held that this 
determined the tenure of office of the niahant and that time under 
Article 134 B ran from the date of such disposal.^ 

Suppose A, the mahant of a mutU transfers for consideration 
certain property belonging to the mutt and dies* A is succeeded by 
B, B does not sue for the recovery of the property from the alienee. 

B is succeeded, on his death, by G. Limitation for a suit by 0 will 
commence to run from the death of A, the alienating mahant, and 
not from tiie death of JB, the plaintiff’s immediate predecessor- in - 

Note 8 

1. (1923) AIR 1923 P C 175 (177) : 46 Mad 751 : 50 Ind App 295 : 74 Ind 

Gas 492 (P C). 

2. (1938) AIR 1938 Mad 60 (64), Venkatasubrarnania v. Sivagurunatha. 

(1938) AIR 1938 Mad 416 (416), Alam Khan Sahib v. Kariiyyanjiastcaniy, 

3. (1938) AIR 1938 Mad 60 (64), Venkatasubrarnania v. Sivagurunatha. 

4. (1911) 12 Ind Gas 926 (927) ; 36 Bom 135, Pandurang Balaji v. Dnya7iu 

Bahaji. (Sale in execution of decree against manager — Advervse posses- 
sion commences immediately on auction-purchaser getting possession.) 

(1926) AIR 1926 Cal 913 (916) : 95 Ind Gas 644, Manindra Narain v. Exe- 
cutors, Bhuban Chandra Estate, 

Note 9 

1.(1938) AIR 1988 Pat 143 (144) 174 Ind Cas Z91^ Bamlagan Gossain v, 

Nandipat Mahton, 
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office.^ Even in the cases which were decided before the coming into 
force of the Article and in which Article 144 was held to apply to 
such cases, it was held that time ran only from the termination of 
the tenure of office of the transferor and not from the termination 
of the tenure of office of the plaintiff's immediate predecessor.^ 

Suppose A, the manager of a religious endowment, grants a 
permanent lease of property belonging to the endowment. A dies and 
is succeeded by B. Though the lease granted by A comes to an end 
on his death, it is open to his successor B to grant a fresh lease to 
take effect in continuation of the lease granted by A. Suppose B does 
so and dies afterwards. He is succeeded by G, In such circum- 
stances, limitation for a suit for possession by C, B’s successor-in- 
office, will only commence to run from the death of B and not from 
the death of A, This was the view taken with reference to the law 
prior to the coming into force of Article 134 It is submitted 
that the same will be the rule now also. 


10. Acquisition of prescriptive title by alienee. — Where a 
suit for possession of property improperly alienated by the manager 
of an endowment is not brought within the period |)rescribed by 
Article 134 B, the alienee who has obtained possession under the 
transfer will acquire, under Section 28, ante^ a title to the property.^ 


2. (1938) AIR 1938 Mad 415 (416), Alam Khan Sahib v, Karuppannasamy, 

(23 Mad 271 (P C) and 23 Cal 536, Followed.) 

3. (1926) A I R 1926 Cal 913 (914) : 95 Ind Gas 644, Baja Mayiindra Naram 

V. ExectitorSy Bhuban Chandra Estate. 

(1927) AIR 1927 Pat 49 (51): 97 Ind Cas 637, Gopal Charjya v. Blmn Kali, 
(Each successor as maharit does not acquire fresh limitation from his 
succession to challenge transfer of debutter property.) 

(1912) 16 Ind Cas 927 (928) (Cal), Madhu Sudan v. Eadhika Prosad Das. 
(1922) AIR 1922 Mad 406 (407) : 70 Ind Cas 369, Madura Devastanam v. 
Sarnia Fillai. 

4. (1922) AIR 1922 P C 123 (135) : 65 Ind Cas 161 : 48 Ind App 302 ; 44 Mad 

831 (P 0), Vidya Varuthi Thirtha Sioaniigal v. Baltisarny Ayyar. 
(1936) AIR 1936 P G 183 (187, 188) : 59 Mad 809 : 03 Ind App 261 : 162 
Ind Cas 465 (P C)^ Daivasikhamoni Ponnambala Desikar v. Periyanan 
Chetty. 

(1938) AIR 1938 Mad 415 (417), Alam Khan Sahi v. Karuppannasamy. 
(1916) AIR 1916 Mad 332 (336) : 38 Mad 356 : 19 Ind Cas 694 Muthu- 
samier v. Methanithi Swamiyar. 

(19:31) AIR 1931 Lah 675 (675), Ear Nath v. Mohar Singh, (Held in the 
circumstances of the case that the action of the succeeding mahant 
created tenancy from month to month.) 

Note 10 

1.(1937) AIR 1937 Cal 305(307, 308) : I L R (1987) 2 Cal 242 : 172 Ind Cas 
315, Thakiir Sri Sri Baghunath Jiu v. Oanga Govindapati. 

(1938) AIR 1938 Mad 415 (416), Alam Khan Sahib v. Karuppannastvamy* 
[But <ee (1923) A I R 1923 Mad 545 (550) : 72 Ind Caa 789, Ja93<^ 
Bow V. Gari Bihi, (Submitted not correct.)] 
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Article 138 


1. Legislative changes. — There was no provision corresponding 
to this Article in the Act of 1859 and suits in the inofussil by 
mortgagees for possession were governed by the twelve years’ rule 
prescribed by clause 12 of Section 1.^ Article 135 was first intro- 
duced in the Act of 1871 but the third column contained the words 
“when the mortgagee is first entitled to possession.” These words- 

^ Act of 1877, Article 135 

Same as above. 

Act of 1871, Article 135 

Columns one and two, same as above. 

The third column ran : Where the mortgagee is first entitled to possession. 

Act of 1859 

No corresponding provision. 


Article 135 — Note 1 

1. (1868) 9 Suth W R 170 (174) : Beng L R Sup Vol. 879, Stirwan Hossein 
V. Shahazadah Golani. 

(1876) 1 Cal 163 (168) : 25 Suth W R 84 : 3 Ind App 1 : 3 Suther 222 : 3 Sar 
681 (P 0), Juneshivar Dass v. Mahabeer Smgh, 
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were changed into “when the possession of the mortgagor deter, 
mines." But the change in the wording of the third column has 
not, according to the Bombay High Court, effected any change in 
the starting point of limitation.^ 

2* Scope of the Apticle. — This Article governs suits instituted 
in a Court not established by Royal Charter, by a mortgagee for 
X^ossession of the x^roperty mortgaged. Limitation for such a suit 
instituted in a Court established by Royal Charter is provided for 
by Article 146, infra. 

The Article apxdies only to suits for x)ossession where the mort- 
gagee as such claims possession. Where the mortgagee leases the 
mortgaged property to the mortgagor as his tenant and subsequently 
sues the mortgagor for ejectment, the claim for x>osse8sion is not 
by the mortgagee as such, i. e. by virtue of the mortgage, and 
consequently this Article does not apply. Article 139 infra would 
apply to such case.^ Similarly, where a mortgagee by conditional sale 
entitled under the instrument to x^ossession only after foreclosure, 
forecloses the mortgage and thereafter sues the mortgagor for posses- 
sion, the claim for possession is as a proprietor and not as a mortgagee 
and consequently Article 144, and not this Article, apxdies.^ Again, 
where the mortgagee gets possession under the mortgage l)ut the 
mortgagor subsequently disx)ossesses the mortgagee or gets into 
X)ossession with the permission of the mortgagee and then refuses 
to vacate it, a suit by the mortgagee for x>ossession would not be 
governed by this Article.’^ 

The Article obviously does not apply to a suit by a simple 
mortgagee for sale of the mortgaged property.’* Such a suit is, firstly, 

2. (1933) AIR 1983 Bom 439 (443) : 147 hid Gas 919 : 57 Bom 593, Oa7ii>at 
Bhujang v. Hanamgov^da Shidagauda, 

Note 2 

1. (1913) IS Ind Gas 899 (900) (All), Tulsirain v. Sunderlal. 

(1909) 1 Ind Gas 208 (209) : 31 All 318, Khmtnilal v. Madan Mohan. 

(1920) AIR 1920 Lah 217 (217) : 57 Ind Gas 2G9, Des Raj v. Jamal Singh. 
(1890) 1890 Pun Re No. 114, Ganpat Rai v. Jeican Lall. 

2. (1918) AIR 1918 Lah 198 (200) : 1918 Pun Re No. 79 : 45 Ind Gas 563, 

Ratan Das v. Mt. Guran. 

3. (1913) 22 Ind Gas 65 (67) ; 9 Nag L R 179, Anj-mnan Islamia v. Hisamal. 
(1899) 27 Cal 185 (188), Ainan Ali v, Azgar All, 

[See also (1928) AIR 1928 Pat 682 (584) : 8 Pat 68 : 112 Ind Gas 655, 
ML Jugcsri Kuer v. Aftab Chand.] 

4. (1907) 30 Mad 420 (434) : 34 Ind App 186 : 4 All L Jour 625 : 9 Bom L B 

1104 : 11 Cal W N 1005 : 6 Gal L Jour 379 : 17 Mad L Jour 444 : 2 
Mad L Tim 333 (P C), VeS7ideva Mudaliar v. Srmivasa Pillai. 
(Simple mortgagee’s suit to enforce the charge by sale of the mort- 
gaged property is governed by Article 132.) 

(1883) 5 All 1 (6) : 9 Ind App 99 : 5 Shome L R 80 : 4 Sar 382 (P C), Karan 
Singh v. Bakar Ali Khan. 

(1914) AIR 1914 All 95 (96) : 36 All 567 : 24 Ind Gas 997 (F B), Rajnath 
V. Narain Das. 

(1923) AIR 1923 Bom 415 (416) : 76 Ind Gas 217, Raghunath Vithal v. 
Madhav Raval. 

(1918) AIR 1918 Cal 933 (937, 910) : 44 Cal 425 : 37 Ind Cas 277, Priya 
Sakhi Dehi v. Bireshwar Samanta. 
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•not one by a mortgagee entitled to possession as such, nor is it a 
•suit for possession. Nor does the Article aijply to a mortgagee by 
•conditional sale who is not entitled to possession.® 

3. Suit must be for possession. — The Article has no application 
unless the suit is one for possession. A suit for a declaration is not 
one for possession.^ 

4. Suit for possession, if one for specific performance of 
contract. — Where the instrument of mortgage stipulates that 
the mortgagor should give possession to the mortgagee, a suit for 
possession in enforcement of this stipulation may be regarded as a 
suit for specific x^oi’formance of a contract governed by Article 113, 
a7ite. But since it is also a suit by the mortgagee for x>ossession within 
this Article which must be regarded as a specific Article governing 
such cases, the Article that must be taken to govern such a case is this 
Article and not Article 113, in accordance with the general principle 
of interpretation of statutes that a special Article will prevail over a 
general one.^ 

Where the instrument of mortgage recites that possession has 
been given to the inortgagee, a suit by the mortgagee for x>ossession 
wdiich in fact had not been given is not a suit for specific iierformance 
of any contract and is clearly governed only by this Article.^ 

5. Suit against persons claiming through mortgagor. — The 

suit contemplated by this Article is not restricted to a suit against a 
mortgagor only. It would apx)ly to suits also against x^^^rsons deriving 

(1896) 19 Mad 249 (253) : 23 lud App 32 : 6 Mad L Jour 53 : 7 Sar 10 
(P C), Sri Rajah Papainma Rao v. Sri Vira Rratapa. 

(1900) 23 Mad 37 (40) : 9 Mad L Jour 258, Nallamuthu Pillai v. Betha 
Naicken. 

(1916) A I R 1916 Mad 990 (997) : 39 Mad 811 : 31 lud Gas 412 (F B), 
Vyapuri v. Sonamma Boi Am7nani. 

[See also (1902) 25 All 35 (38) : 1902 All W N 175, Ramlal v. Masum 
Ali Khan. 

(1919) AIR 1919 All 56 (59) : 42 All 70 : 52 lud Gas G84, Barkai-un- 
7iissa Begavi v. Mahboob Ali ]SIian.~\ 

5. (1893) 20 Cal 269 (272), Nilcornal Pramanick v. Kamini Koomar Basil. 

(1884) 10 Cal 68 (73) : 13 Cal L R 51, Modun Molnm Chowdhry v. Ashad Ally 

(1918) AIR 1918 Lah 198 (201) : 45 Ind Cas 563 : 1918 Pun m No. 79, 
Ratan Das v, Mt. Guran. 

[See also (1926) AIR 1926 Lah 302 (308) : 93 lud Cas 688, Sardari 
Mai V. Gang a Ram.l 

Note 3 

1. (1908) 1908 Pun W R No. 115 (page 390) : 1908 Pun Re No. 57, Nagar v. 
Saudagar. 

Note 4 

1. (1884) 1884 All W N 123 (123), Gopal Rao v. Baji Lai. 

(1890) 1890 Pun Re No. 96, Kanhya Lai v. Mohru. 

2. (1910) 7 Ind Cas 646 (647) (All), Ram Chand v. Behari. 

(1883) 1883 Pun Be No. 134, Bam Chand v. Cyan Chand. 


Article 135 
Notes 
2—5 


Lim. 117 
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Notes 
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7. Starting point. — As has been seen in Note 1 ante, suits, such 
as those contemplated by this Article, were governed by Section 1, 
clause 12 of the Act of 1859 and time ran from the date of the 
cause of action.^ Under the Act of 1871, time ran, under the Article 

Note S 

1. (1924) AIR 1924 Oudh 374 (377) : SI Ind Cas 581, Gokul Prasad v. Sukrti. 
(1885) 12 Cal 614 (620) : 10 Ind Jur 458, Shurnomoyee Dasi v. Srinath Das, 
(Suit against the mortgagor’s vendee.) 

(1889) 16 Cal 693 (701) : 16 Ind App 85 : 13 Ind Jur 132 : 5 Sar 315 (P 0), 
Srinath Das v. Khetter Mohun Singh. 

(1891) 4 C P L R 99 (100), Gopal Jhira v. Mt. Gora. (Suit against purchaser 
from mortgagor.) 

(1916) A I R 1916 Mad 990 (1000) : 39 Mad 811 : 31 Ind Cas 412 (F B), 
V yayiiriv . Sonanima Boi Ammani. (Per Srinivasa Iyengar, J.: “Article 
185 applies to suits for possession against both mortgagors and stran- 
gers.'' This must he. taken to moan person deriving title from mort- 
gagor inasmuch as 12 Cal 614 is cited and that case is of a person 
deriving such title.) 

(1906) 33 Cal 1015 (1019) : 10 Cal W N 904, Awtadar Monchd v. Makhan 
Lai Day. (Suit by purchaser in execution of decree against mortgagor.)' 
(1871) 16 Suth W R 33 (35) : 2 Suther 480 : 2 Sar 711 : 8 I^ng L R 104 : 
14 ^loo Ind App 144 (P C), Brajanath Kiindu Choivdhry v. Khelat 
Chandra. (Do.) 

(1871) 16 Suth W R 19 (20) : 8 Beng L R 122 : 14 Moo Ind App 101 : 
2 Suther 457 (P C), Anand Magi Dasi v. Dharandra Chandra 
Mookerjee. (Do.) 

ISee also (1886) 8 All 86 (91) : 1886 All W N 11, Durga Prasad v. 
Shanihhti Nath. (Do.) 

(1866) 6 Suth W R 183 (184), Huro Chunder Gooho v. Qudadhur 
Koondoo. 

(1901) 1901 Pun L R No. 81 page 257 ; 1901 Pun Re No. 10, Kesar 
Singh v. Thakar Das,] 

2 (1919) A I R 1919 Lah 133 (133) : 50 Ind Cas 762 : 1919 Pun Re No. 117, 
Channam Mai v. Mela Bam. (The xirticle applies only to a suit by a 
mortgagee against the mortgagor or a person deriving title from him.)* 

Note 6 

1. (1911) 10 lad Cas 20 (21) (Lah), Gandu Mai v. Udho. 

Note 7 

1. (1876) 1 Cal 163 (168) ; 25 Suth W B 84 ; 3 Ind App 1 : 3 Suther 222 : 8 Sat 
581 (P C), J uneswar Pass v. Mahabeer Singh. 

(1868) 9 Suth W R 170 (174) : Beng L R Sup Vol 879, Surwan Hossein v. 
Shahasadah Golam, 

(1864) 2 M H C R 51 (54), Chetii Ganndaji v. Sundaram Pillai, 


title from the mortgagor.^ But it would not apply to a suit against a 
stranger not deriving any title from the mortgagor.^ 

6. Suit by puisne mortgagee against prior mortgagee and 
mortgagor for redemption and possession. — Where a puisne 
mortgagee sues the prior mortgagee in possession and the mortgagor 
for redemption and recovery of possession, it has been held that this 
Article does not apply. ^ The reason is that it cannot ho said that 
at the time of the subsequent mortgage the mortgagor’s right 
possession loas determined inasmuch as the prior mortgagee was in 
possession on that date and such possession could not be considered^ 
to be that of the mortgagor. 
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corresponding to this, from the date “when the mortgagee was first 
entitled to possession.” The Act of 1877 substituted the above words 
in quotation by the words “when the mortgagor's possession deter- 
mines.”^^ It has been held that this substitution does not really 
effect any change in the starting point of limitation, inasmuch as 
the time when the mortgagee first becomes entitled to possession 
is the time when the right of the mortgagor to possession ceases.^ 

Where, under the mortgage, the mortgagee is entitled to x>osses- 
sion, and the mortgagor is in possession on the date, time begins to 
run under the Article from the date of the mortgage itself.^ The 
fact that subsequent to the mortgage, possession of the property 
was taken by a prior mortgagee,^ or the fact that the land became 
submerged and was taken j)ossession of by the mortgagee on its 
re-appearance,^ will not stop time running from the date of the 
mortgage. 

But where on the date of the mortgage j^ossession is with a 
prior mortgagee, time will run only from the date when possession 
is recovered by the mortgagor from the ])rior mortgagee.^* 

Where the mortgage deed provides that the mortgagee would be 
entitled to take possession on default by the mortgagor in payment 
of mortgage money or of the interest due, the mortgagee would be 
entitled to take possession only on such default, and consequently 
time will run only from that date.^ Where the mortgagee has an 

(1866) 6 Suth W R 269 (276), Khelut Cliunder Ghose v. Tarachand Koondo 
Chowdhry. 

la. SiJ<3(1914) 22 Ind Gas 65(67) : 9 Nag L R 179, Anjuman Islamia v. Hisamal. 

2. (1933) AIR 1933 Bom 439 (443) : 57 Bom 593 : 147 Ind Gas 919, Gayipat 

Bhujang v. Hanamgouda. 

3. (1915) AIR 1915 All 393 (393): 31 Ind Gas 804 , Nirbhai Sinha v. Tulsi Ram, 

[See also (1890) 12 All 203 (207) : 1890 All W N 87, HiJmiatulla Khan 
V. Imam Ali.'] 

4. (1924) AIR 1924 Lah 40 (41) : 4 Lah 90 : 71 Ind Gas 495, llukam Chand v. 

Shahah Dm. 

5. (1925) AIR 1925 Lah 627 (627) : 92 Ind Gas 178, Barkat v. IMu Mai. 

6. (1933) AIR 1933 Bom 439 (443) : 57 Bom 593 : 147 Ind Gas 919, Ganpai 

Bhujang v. Hanamgouda. 

(1922) AIR 1922 Lah 91 (92) : 63 Ind Gas 679, Indar Singh v. Basanta. 

(1919) AIR 1919 Lah 402 (403, 404) : 48 Ind Gas 916, Budha v. M^ll Raj. 

(1920) AIR 1920 Lah 504 (508), Basanta v. Indar Singh. 

(1894) 1894 Pun Re No. 38, Ghanaya v. Ghajju Bam. 

(1876) 1 All 325 (329) : 4 Ind App 15 : 3 Suther 357 : 3 Sar 673 (P G), Narain 
Singh v. Shimbhoo Singh. 

[But «ee (1916) AIR 1916 Oudh 197 (199) : 18 Oudh Gas 280 ; 32 
Ind Gas 341, Mt. Husaini v. Ramcharan. (Observations lead- 
ing to the contrary inference cannot be held to be correct law.)] 

7. (1934) AIR 1934 Lah 993 (993) : 156 Ind Gas 42, Jaimal v. Ram Rattan. 

(Deed reciting that if interest is not paid for any year of the mort- 
gage term of six years, mortgagee can take possession — Limitation 
begins from default of first instalment.) 

(1930) AIR 1930 Lah 327 (329): 121 Ind Gas 190, Atra Ram v. Shadi Khan, 

(1921) 63 Ind Gas 579 (680) (Lah), Ishar Das v. Shahab-ud-din. (Mortgage 
deed containing clause to the efiect that mortgage money would be 
paid by annual instalments and that on default in payment of any 
instalment mortgagee would be entitled to take posseasion — Limita- 
tion runs from date of first default.) 


Article 135 
Note? 
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Article 138 option under the instrument of mortgage to take possession or to 
Notes take some other remedy, the mortgagee’s right to possession cannot 

7 — 9 be said to be determined so long as the mortgagee has given no 

intimation of the exercise of his option to take possession of the 
property.® 

8. Effect of acknowledgment or part payment. — See Notes 
under Sections 19 and 20, ante, 

9. Mortgage by conditional sale. — Before the Transfer of 
Property Act, there was no i)rovision of law under which a suit for 
foreclosure could be filed. In cases governed by the Bengal Kegu- 
lation 17 of 1806, the mortgagee by conditional sale who wished 
to foreclose the mortgage had to get a notice issued to the person 
entitled to redeem, of his intention to foreclose. The ijerson entitled 
to redeem had one year of grace allowed to him from the date of 
such notice to redeem the mortgage. After the expiry of the year of 
grace the mortgagee became the full owner of the property and the 
mortgagor’s right of redemption was foreclosed and lost.^ 

After the Transfer of Property Act, 1882, the said Regulation is 
not in force in the Provinces in which the Act is in force. In some 
Provinces, however, to which the Transfer of Property Act does not 
apply, the said Regulation is still in force and foreclosure must he 
had only in the method prescribed by the Regulation. 

A suit for foreclosure in cases governed by the Transfer of 
Property Act is governed by Article 147 of this Act.^ A proceeding 
under the Bengal Regulation for foreclosure is not barred as long 
as the mortgage subsists.^ 

A mortgage by conditional sale will not, however, subsist where 
the mortgagee being entitled to possession does not get it and fails to 
sue for possession within the period of limitation prescribed by this 
Article. In such a case the mortgagee’s right gets extinguished by 
the operation of Section 28 ajite^ and ho can no longer either sue 

(1908) 1908 Pun W R No. 17 page G5, Nathansingh v. Minamal, 

(1908) 1908 Pun W R No. 166 page 561 : 1908 Pun Re No. 91 : 4 Ind Gas 921 
(921), Dishan Lai v. Kaushali. 

(1897) 1897 Pun Re No. 28, AcJihar Mai v. Hukman. 

(1905) 8 Oudh Gas 286 (287), Sheo Darshan Singh v. Court of Wards^ Tiloi 
Estate. 

(1938) 40 P L R 48 (49), Gajjan v. Kishori Lai. (The fact that interest was 
paid and accepted by the mortgagee in certain subsequent years 
cannot by itself be held to be sufficient to show that the default was 
condoned and the parties were restored to their original position.) 

8. (1919) AIR 1919 Oudh 217 (224) : 51 Ind Gas 985, Basant Singh v, Bampal 
Singh, 

Note 9 

1. (1889) 16 Oal 693 (701) ; 16 Ind App 8S : 13 Ind Jur 132 ; 6 Sat 315 (P C), 

Srinath Das v. Khctter Mohan Singh. 

2. (1895) 8 C P L R 65 (66), Jagmohan v. Ghaitu, 

3. (1908) 1908 Pun W R No. 115 p. 390: 1908 Pun Ro No. 57, Nagar v. Sauda- 

gar. 
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for possession* or for foreclosure® or, as the case may be, take pro- Article 186 

ceedings under the Bengal Eegulation, 1806. In the undermentioned Note 9 

cases® where the foreclosure proceedings were taken after the twelve 

years prescribed by the Article for a suit for possession, it was held 

that a subsequent suit for possession as owner on the basis of such 

foreclosure was barred. Where, however, the mortgagee takes steps to 

foreclose within the period prescribed by this Article for a suit for 

possession and in such proceedings the right to redeem is foreclosed 

but after the expiry of the period prescribed by this Article, the 

mortgagee becomes the oivner and, as such, is entitled to a period 

of twelve years under Article 144 from the date of foreclosure to sue 

for possession.' 


1 36 .* Py ^ purcha- i Twelve years, j 
ser at a private sale for ! i 

X>ossessioii of immove- 
able property sold when | 
the vendor was out ofi 
possession at the date of 
the sale. 


When the 
vendor is 
first entitled 
to posses- 
sion. 


Article 136 


Acts of 1877 and 1871 

Same as above. 

Act of 1859 

No corrosjionding provision. 

4. (1889) 10 Cal 693 (701) : 16 Irul App 85 : 13 Ind Jur 132 : 5 Sar 315 (P C), 

Srinath Das v. Khetter Mohan Singh. 

5. (1906) 9 Oudh Cas 147 (152), Janki v, Mt. Jai Dei. 

(1895) 8 C P L K 83 (85), M uratsingh v. Havilal. 

(1912) 15 Ind Cas 240 (243) (All), Bam Dawar Bai v. Birgti Rai. (Suit for 
pos.session barred under Section 1, clause l2 of Act of 1859.) 

6. (1917) AIK 1917 Lah 441 (442) : 39 Ind Cas 242, Beli Bam v. Thakur. 
(1912) 15 Ind Cas 275 (276) ; 1912 Pun Re No. 94, Nand Lai v. Goojar. 
(1899) 1899 Pun lit3 No. 35, Moynan v. Ishri Pershad, 

7. (1895) 1895 Pun Ke No. 90 (F B), BhaJidari v. Mt. Jasodhan. 

(1880) 6 Cal 5667^ (5G7) : 7 Cal L R 580, Ghinarain Dobey v. Bayyi Monarnth 
Dobeij. 

(1880) 6 Cal 564 (568) ; 7 Cal L R 583 : 4 Shome L R 52, Burmanioye Dasseo 
V. Dinobundhoo Ghose. 

(1870) 13 Suth W R 364 (865) : 5 Beng L R 389, Syn. Sarasibala Debi v. 
Nand Lai Sen. 

(1911) 9 Ind Cas 1038 (1039) (Oudh), Tilak Singh y. Shib Singh. 

(1908) 1908 Pun W R No. 115 p. 390 : 1908 Pun Re No. 57, Nagar v. 
Saiidagar. 

(1908) 1908 Pun W R No. 68 p. 242, Mangal Singh v. Sher Smgh. 

[But see (1874) 22 Suth W R 90 (94) : 14 Beng L R 87, Denonath 
Gangooly v. Nursing Proshad Dass. (Foreclosure does not 
furnish a foreclosure of action — In this case, however, the fore- 
closure proceedings were taken after twelve years of the date 
when the mortgagee became entitled to possession.)] 
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Irtiole 136 
Notes 
1—2 


Synopsis 

1. Legislative changes. 

2. Scope of Article. 

8. “When the vendor was out of possession.” 
i. Sait against vendor who subsequently gets 
possession. 

5. Suit by purchaser from Government. 

6. Starting point of limitation. 

7. Onus of proof. 


Other Topics 


Delay in completion of sale cannot postpone starting 
Possession includes actual or constructive possession 
Possession of co-owner ... 

Property in possession of lessee of vendor 
Successive vendors 


point... See Note G, Pt. 2 
See Note 3, Pt. 1 
...See Note 3, Pts. 4, 5 
See Note 3, Pt. B 
... See Note G 


1. Legislative changes. — There was no specific provision corres- 
ponding to this Article in the Act of 1859. The suits contemxdated 
by this Article \ver8 held to be governed by the general provisions 
of clause 12 of Section 1 (corresi)onding to the x)resent Article 144).^ 

The Article was first enacted in the Act of 1871 and it has 
continued unaltered in the later enactments. 

2. Scope of Article. — This Article applies to a suit for jjossession 
of immovable proxierty by a xiurchaser of the piroperty at a x)rivate 
sale, where at the date of the xmrehase the vendor was not in posses- 
sion.^ But where |)ossossion cannot be sued for without first obtaining 
some other relief as a condition xirecedent, the suit, although framed 
as a suit for piossession by the xiurchaser, must be treated as a suit 
for the former relief and will be governed by the Article apxdicable 
to a suit for such relief. Thus, where x^ossession cannot be sued 


Article 136 — Note 1 

1, (18G5)‘3 Suth W R 17G (176), Bhilcai'ee Pandah v. Ajoodhya Pershad, 

(1859) 4 Suth W R P C 37 (39) : 7 Moo Ind App 323 : 1 Suthor 367 : 1 Sar 
692 (P C), Prannath Choiodry v. Ram Button Roy. 

(1872) 17 Suth W R 377 (377), Brindabun Chunder Sircar v. Bhoopal 
Chtinder Bisioas, 

[See (1869) 11 Suth W R P C 29 (30) : 12 Moo Iiid App 366 : 2 Beng 
L R P C 75 : 2 Suther 292 : 2 Sar 455 (P C), Rajah Enayet 
H ossein v. Girdhari Lai. 

(1873) 20 Suth W R 114 (116) : 11 Beng L R 237, Brindabun Chunder 
Roy V. Tara Ghand Banner jee.^ 

Note 2 

1, (1880) 2 All 718 (720), Sheo Prasad v. Udai Singh. 

(1916) AIR lOlG Oudh 128 (128) : 32 Ind Gas 353, Raghunath Prasad v. 
Mt. Ketki. 

(1876) 7 N \V E H C R 169 (173), Ganga Baksh v. Wali Baksh. 
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iov without first sotting aside a certain order of Court, a suit for Article 136 
possession brought after the period of limitation applicable to a Notes 

suit for setting aside the order will be time-barred.^ ^ 3 

A purchases certain property in execution of a decree but does 
not obtain possession of the property. A then sells the property by a 
private sale to B. It has been held in decisions^ under the Act of 
1877 that to such a suit Article 138 infra and not this Article ‘ 
applies. The reason given is that reading Articles 136 and 138 
together, Article 138 applies not only to suits by auction-purchasers 
but also their assigns, and this Article (Article 136) does not apply to 
suits by persons deriving their title from court auction-purchasers. 

The question was of practical imi)ortance under the Act of 1877, 
as under Article 138 of that Act limitation ran from the date of the 
sale^ so that if Article 138 was held to apply to the above cases, 
limitation would have begun to run from the date of the sale, whereas 
if Article 136 was held to apply, limitation would have begun to run 
rfrom the date of the confirmation of the sale, that being the date on 
which the vendor would have been ‘Tirst entitled to possession’' 
within the meaning of Article 136. But the question is only of 
academic importance now. The reason is that under Article 138 of 
the Act of 1908, limitation begins to run from the date when the 
sale becomes absolute, which will also be the date when the vendor 
“is first entitled to possession” if Article 136 is lield to apply. 

3. “When the vendor was out of possession.”— The expres- 
sion “possession” in this Article includes constructive possession as 
well as actual possession.^ Hence, wliere at the date of the sale the 
vendor is in constructive possession of the property, although not in 
actual possession, this Article will not apply to a suit for possession 
by the vendee. Thus, whore at the date of the sale a third party is 
in possession of the xiroperty with the permission of the owner, the 
sale cannot be deemed to be by a i)erson who is out of possession 
within the meaning of this Article.^ Similarly, where the property 
sold is at the date of the sale in the possession of a lessee, the vendor 
cannot be held to be out of i)Ossession at such date, the reason being 
that the possession of the lessee is in law the possession of the lessor.^ 

So also, x)ossession of one co-owner is deemed to be iiossossion of all 
the co-owners, unless there is an ouster of the latter. Hence, a sale 
of his share of joint property by a co-owner who is not in actual 

2. (1902) 26 Bom 730 (731, 735) : 4 Bom L R 513, Mahadeo v. Habli. 

3. (1895) 18 Mad 144 (144), Pullayya v. Ranwiayya, 

(1892) 15 Mad 331 (332), Arumugha v. Chockalingam, 

(1904) 31 Cal 681 (684) : 8 Cal W N 476 (F B), Sati Prasad Sen v. Jogesh 

Chandra Sen. (Overruling 23 Cal 49.) 

Note 3 

1. (1934) AIR 1934 Rang 223 (224) : 151 Ind Cas 357, Saw En Hoke v. Ma Po 

Yin. 

2. (1934) AIR 1934 Rang 223 (224) : 151 Ind Cas 357, Saw En Hoke v. Ma Po 

Yin. 

'3. (1905) 2 Nag L R 32 (33), Ganiiairao Bhonsle v. Ganpatrao Gopal Ghatatey. 
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Article 186 
Notes 
3—8 


A purchases certain property in court auction and obtains formal 
delivery of such property. He then sells the property to B. B sues- 
for possession. It has been held that this Article does not apply to 
such cases. The reason seems to be that A having obtained formal 
delivery of possession through Court, he cannot bo said to be out of 
possession within the meaning of this Article.^ 

4. Suit against vendor who subsequently gets possession. — 

This Article only applies to a suit against a third party who is in 
possession. Hence, where, after the sale, the vendor gets ])ossession- 
of the property, a suit by the purchaser against the vendor for 
possession of the property is not within this Article.^ 

6. Suit by purchaser from Government. — A suit by a 
purchaser from the Government also will be governed by this^ 
Article, although, to a suit by the Government itself, Article 149 
will apply. ^ 

4. (1911) 9 Ind Gas 495 (495) (Mad), Bhogavalli Venkayya v. Bhogavalli liama- 

kriHhnamma, 

(1897) 7 Mad L Jour 186 (188), Krishnammal v. Pichanyiavayyan. 

(1918) AIR 1918 Cal 68 (69) : 51 Ind Gas 128, Chmtamani Faramanik v. 
llriday Nath Kamlia. 

(1934) AIR 1934 Bom 278 (275) : 58 Bom 410 : 154 Ind Gas 824, AnanU 
Ganyativ. Vishmi llambhau. 

(1921) AIR 1921 Bom 77 (78) ; 64 Ind Gas 552, Shivalingaypa v. Saiyava 
Laxvian. 

(1016) AIR 1916 All 19 (21) : 36 lud Gas 100, Bam Par son v. Kalab Hussain,- 
(1912 A 0 230, Corea v, Aiypuhayny , Followed.) 

5. (1911) 9 Ind Gas 495 (495) (Mad), Bhogavalli Venkayya v. Bhogavalli Bama- 

krishiiainma. 

(1885) 11 Cal 680 (683), Ram Lakhi v. Durga Charan. 

(1906) 28 All 479 (480) : 1906 All W N 95 : 3 All L Jour 334, Beha v. Rohtagi- 
Mai. 

(1915) A I R 1915 Mad 1146 (1147) : 26 Ind Gas 904, Sinnasaini Gounden v... 
Suhhayina. Gouyiden. 

6. (1901) 25 Bom 275 (279, 280) : 2 Bom L R 1021, Gopal Rao v. Krishna Bao. 

Note 4 

1. (1910) 5 Ind Gas 273 (275) (All), Gajadhar Bai v. Ramlakhan Bai. 

(1891) 15 Bom 261 (264), Lakshman Vinayak v. Bishansingh. 

(1886) 12 Cal 197 (199), Bam Prosad v. Lakhi Narain. 

(1889) 13 Bom 424 (428), Syed Nyamtula v. Nana, 

Notes 

1. See (1875) 24 Suth W R 64 (65), Boondi Boy v. Pundit Bunsee Thakoor^ 


possession of the x)roperty is not a sale by a vendor who is out of 
possession, where there has been no ouster of such co-owner by the 
other co-owners.^ But, where one co-owner has been ousted from; 
the joint property and the other co-owners are holding the i)roperty 
adversely to the former, a sale by him to a third party will be one 
by a person who is out of possession and a suit by the vendee for 
partition and possession of his share will be governed by this Article.^ 



SUIT FOB POSSESSION BY PURCHASEE AT PRIVATE SALE 1865 


6, Starting point of limitation. — Limitation begins to run 
under this Article from the date when the vendor is first entitled 
to possession.^ 

A contracts with B for the purchase of certain property belonging 
to B but of which B is not in possession. B refuses to complete 
the sale and it takes five years for A to have the sale completed. 
Limitation for a suit for possession by A begins to run from the date 
when B was first entitled to possession. The delay in the completion 
of the sale cannot postpone the starting point of limitation.^ 

The 6xx)ression “when the vendor is first entitled to x)ossession” 
relates to the circumstances under which the vendor came to be out 
of possession at the date of the sale and therefore the starting point 
of limitation under the Article is the date when the vendor is first 
entitled to possession ivith reference to such circumstances. Thus, A 
succeeded to certain property by inheritance in 1881 and continued 
in possession of the jn-operty till 1885 when he was dispossessed. 
He thereafter sold the property to B, Limitation for B's suit for 
l^ossession runs from 1885 and not from 1881.^ Similarly, where 
the sale is of a share of joint i)roi)crty by a co-owner, who has been 
excluded from the property by the other co-owners, limitation for a 
suit for possession by the vendee will run from the date on which 
the vendor is excluded and not from the date when, as a co-owner,, 
he first became entitled to joint possession of the property.*^ 

In the case of a sale of the equity of redemption in property 
which has been mortgaged with possession to a third party, limita- 
tion for a suit for x)ossossion by the vendee will begin to run under 
this Article from the date of rodem|)tion.^ 

A, a Hindu reversioner, becomes entitled to a certain property on- 
the death of a widow. The property is at that time in tlie possession 
of a third party. A sells the prox)erty to B, Limitation for a suit 
for x)OSS 0 S 8 ion by B begins to run from the date of the death of the 

Note 6 

1. But see (1916) A I R 191(5 Oudh 128 (128) : 32 lud Cas 353, llaghunath 

Pramd \.Mt, Ketki. (The obaervation in this doeision that 
liniitatio)! runs from the date of sale is not correct.) 

2. (1929) AIR 1929 Nag 298 (304) : IIG Ind Gas 70, Gaurishankar v. Ibrahim. 

Ali. 

3. (1901) 23 All 442 (445) : 1901 All W N 137, Partapehand v. Smyida. 

4. See (1908) 1908 Pun W R No. 69 (p. 244), LaksJunichand v. Pam Chand. 

5. (1906) 1906 Pun Re No. 130 p. 490 : 1907 Pun L R No. 100 ; 1906 Pun W B 

No. 155, Badri Mai v. Gopal, (Even where rnortgag(3 is redeemable 
at will.) 

(1893) 1893 All W N 67 (67), Mahahir^Pande v. Nazir Ullah. (Where in a 
suit for redemption a compromise was entered into between the mort- 
gagor and his mortgagees to the effect that the former should be 
entitled to redeem the mortgaged property on payment of a certain 
sum, Held, as between the purchaser of the equity of redemption and 
the representatives of the mortgagees, that the limitation prescribed 
by Article 136 could not he applied in the absence of payment of the 
sum fixed under the compromise, the mortgagor’s vendee not being, 
entitled to possession until such payment.) 


Article 13® 
Note 6 
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Article 1S6 widow, that being the date on which the vendor first becomes 
Notes entitled to possession.® 

® ^ Where there have been successive vendors who have all been out 

of possession, the term “vendor” in the third column of the Article 
refers to the first in the series of vendors who have been out of 
possession. 

Illustration. 

In 1893, A sold his property to B but remained in possession. 
In 1900, B sold the property to G wdio also did not obtain 
possession. In 1909, the property was sold by G to D. Limita- 
tion for a suit for possession by I) ran under this Article from 
1893 and not 1900.^ 

7. Onus of proof. — See Notes under Articles 142 and 144, 
in fra. 


Article 137 


137 .* Like suit by 
a purchaser, at a sale in 
execution of a decree, 
when the judgment- 
debtor was out of pos- 
session at the date of 
the sale. 


Twelve years. When the 
judgment- 
debtor is 
first entitled 
to posses- 
sion. 


Synopsis 

1. Legislative changes. 


2, Scope of the Article. 


3. Suit must be for possession of immovable property. 

4. “Purchaser at a sale in execution of a decree.’’ 


5. Judgment-debtor must be out of possession at date 
of sale. 


6. Starting point of limitation. 

7. Effect of symbolic delivery of possession. 

8. Burden of proof. 


^ Act of 1877, Article 137 

Samo as above. 

Act of 1871, Article 137 

Same as above, except that instead of the word “judgment-debtor” in the 
^present Article, there was the word “execution-debtor.” 

Act of 1859 

No corresponding provision. 

(i. See (1903) G Oudh Cas 305 (321), Naivab Farrukh Begam v. Sheikh Ahmad 
AH. (Purchaser from person succeeding to estate on termination of 
life estate — Property in possession of third party — Suit for possession 
by purchaser — liimitation runs from death of owner of life estate.) 
(1904) 8 Cal W N 535 (538), Gadadhar Hoy v. Hare Krishna Sarkar. 

.7. (iyi4) AIR 1914 Cal 738 (734) : 24 Ind Cas 216, Abbas Dhali v. Masabdi 
Karikar. 

[See also (1894) 19 Bom G20 (624, G25), Harjivan v. Shivram. (Sym- 
bolical delivery obtained by plain tifi does not interrupt running 
of time.)] 
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Article 137 
Notes 
1—2 


1. Legislative changes. — This Article was first enacted in Act 
9 of 1871, and has been reproduced in the succeeding Acts. The 
word ‘‘execution-debtor/' which occurred in the Act of 1871, was 
changed into “judgment-debtor’' in the later enactments. 

2. Scope of the Article. — The Article contemplates cases where 
the auction -purchaser has never obtained i)Ossession of the property 
purchased by him. Where the auction -purchaser has once obtained 
possession, this Article will cease to apply and a suit for possession 
by him based on a subsequent cause of action will not l)e governed 
by this Article.^ 

The Article applies to suits against third parties who are in 
possession of the j^roperty at the date of the execution sale and those 
claiming under them, A suit against the judgment -debtor will not 
come within this Article, Thus, where at tlie date of an execution 
sale a trespasser is in i.)ossession of the jn'operty, but subsequently 
the judgment-debtor ejects him and gets possession of the i.)ro])erty, 
a suit by the auction -purchaser for possession against the jtuigment- 
debtor will not be governed by this Article.^ 

The Article only applies to cases where the auction -purchaser 
sues as representing the interest of the judg^nent -debtor. Hence, 
the Article does not apply to sales in execution of inortgage decrees. 
The reason is that the auction -purchaser at such sales acquires not 
only the interest of the judgment-debtor but also that of tlie 
decree-holder.'^ As to the period of limitation applicable to a suit for 
possession by the auction -pure baser in such cases, see Notes under 
:\rticle 144: and the undermentioned decisions.^ 

Article 137 — Note 2 

1. (1918) AIR 1918 Lah 82 (C.2) : 1918 Pun Re No. 7(5 : 47 Iiirl Gas 411, 

Kaman v. Umar, 

(1916) AIR 1916 Pat 324 (324) : 35 Ind Gas 87, Bisioambhar Lai v. Jhulan 
Bain Tewari. 

2. (1910) 8 Ind Gas 1095 (1095) : 33 All 224, Ram Lakhan Bai v.Gajadhar Bai. 

(Gonfirming 5 Ind Gas 273.) 

(1890) 15 Bom 261 (264), Lakshman Vinayak v. Bisansing, 

2a (1922) AIR 1922 Cal 544 (547), Jnaiiendra v. Umesh Ckandra. 

3 . (1923) AIR 1923 Mad 160 (163) : 99 Ind Gas 831, Tanjore Palace Estate v. 

Thygaraja Pillai. (Following AIR 1916 Mad 990 (F B).) 

(1916) AIR 1916 Oudh 221 (222) : 35 lud Gas 753, Bhawain Din v. Mt. 
Jhamman. 

[See (1921) AIR 1921 Pat 150 (152) : 59 Ind Gas 290. Tilakdhari 
Singh v, Gour Narain. 

(1917) AIR 1917 Oudh 135 (135) : 42 Ind Gas 192, Chunni v, .Mt, 
Ashrafan.] 

1. (1916) AIR 1916 Mad 990 (905, 996) : 39 Mad 811 : 31 Iiid Gas 412 (F B), 
Vyapuri y, Sonamma Bai Anmani, (Purchaser in execution of decree 
on simple mortgage not affected by adverse possession against mort- 
gagor before purchase.) 


Other Topics 

Suit against judgment-debtor ... ... ... See Note 2, Pt. 2 

Suit for redemption of property — Article not applicable ... See Note 3, Pt. 1 
Sale in execution of mortgage decree — Article not applicable ... See Note 2, 

Pts. 2a, 3 
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Article 137 
Notes 

2-~-S 


3. Suit must be for possession of immovable property. 

— This Article only applies to a suit for possession of immovable 
property. Thus, the Article is nob ap])lical)lo to a suit for redemp- 
tion of the property.^ So also, whore the suit is for payment of 
a certain sum of money, and in default of payment, for possession, 
this Article does not apply." 

“Purchaser at a sale in execution of a decree.” — The 

expression “purchaser at a sale in execution of a decree” will include 
a decree- holder purchaser and this Article will apply to a suit for 
possession by such purchaser also.^ The Article applies to a suit by 
a person claiming through an execution-purchaser as well as to a 
suit by an execution -purchaser himself.^ 

S. Judgment-debtor must be out of possession at date of 
sale. — This Article only applies where the judgment-debtor was 
out of {)ossession at the date of the execution sale.^ 

(1980) A 1 R 1980 Cal 818 (815) : 126 Ind Gas 257, Surcndra Nath v. Barisal 
Loan Co. Ltd. (Adverse possession against the mortgagor does not 
adect the right of the mortgagee when it commences after the mort- 
gagee, hut this rule does not apply if it had begun before the mortgage 
which was effected when the mortgagor was not in possession.) 

(1017) AIR 1917 Oudh 185 (135) ; 42 Ind Gas 192, Churmi v. Mt, Ashrafan. 
(1930) AIR 1936 Mad 598 (600) : 167 Ind Gas 594, Krishna Kurup v. 
Ha z h u k ka t h Po k k i . 

(1906) 33 Cal 1015 (1019) : 10 Cal W N 904, Aimadar Mondul v. Makhan 
Lai Dei/. 

(1908) 7 Cal L Jour 640 (643), Ram fan Mahomed v. Chund'er Mohan Aditya, 

5. (1924) A I R 1924 All 495 (497) : 46 All 693 : 83 Ind Gas 923 (PB), Sohharam 

V. Tursirani. 

6. (1917) AIR 1917 Gal 802 (803) : 38 Ind Gas 547, Prornotha Nath v. liishore 

Lai Saha. 

Note 3 

1. (1889) 1889 All W N 135 (135, 136), Maharaja of Benares v. Sita Ram Naik. 

2. See (1921) A I R 1921 All 301 (303, 804) ; 43 All 539 : 63 lud Gas 504, 

Mahadco Rai Baldeo Rai. 

Note 4 

1. (1922) A I R 1922 Cal 544 (545), Jnanedra Mohan Dutt v. Umesh Chandra 

On ha, 

2. (1914) AIR 1914 Cal 527 (528, 529) : 23 Ind Gas 811, Nasirtiddin v. 

Sayadur Rahman, 

Note 6 

1. (1926) AIR 1926 Mad 966 (967) : 97 Ind Gas 718, Srinimsa Ayyangar v. 
Vellayan Ambalani. (On appeal from AIR 1925 Mad 338.) 


Where there is an order in favour of the defendant under Order 
21 Kule 99, Civil Procedure Code, the auction-purchaser cannot sue 
for possession without getting such order set aside. Hence, where 
the period of limitation for a suit to set aside such order has expired,, 
the suit for possession also will be barred because such a suit virtually 
will be one for setting aside the order. ^ 

This Article is subject to the provisions of Section 16 supra 
under which, in computing the period of limitation under this 
x\rticle, the time during which proceedings for setting aside the 
sale have been pending must be excluded.^ 
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A, B and C are co- mortgagors of a certain property. B and G 
redeem the property and are in possession of the property, ready, 
liowever, to hand over to A his share on receipt of his proportionate 
portion of the mortgage money. A\s share in the property is sold in 
execution of a decree against him and is purchased by the plaintiff. 
Held that this Article does not apply to a suit for i)ossession by the 
plaintiff. The reason given is that in such a case the judgment- 
debtor cannot be said to be out of possession within the meaning 
of this Article.^ 

In the undermentioned case'^ it was hold that where the pro- 
perty is in the possession of a mortgagee of the judgment-debtor, the 
latter cannot be said to be out of possession. The reason given is 
that the possession of the mortgagee is not adverse to the mortgagor. 
But, in some decisions, it is assumed that the Article will apply to 
such cases and it is held that limitation will begin to run from the 
date of the redemption of the mortgage. (See Note 6.) 

6. Starting point of limitation. — Limitation under this Article 
begins to run from the time when the judgment- debtor is first 
entitled to possession.^ 

Illustratiojis, 

1, Whore at the date of the auction sale the property is in the 
X^ossossion of a mortgagee, limitation for a suit for possession by 


(1919) AIR 1919 Pat 207 (210) : 51 lud Gas 801 : 4 Pat L Jour 403, 
Bhikhad Bhunjaii Narain Tewari v. Upendranath Roy. 

(1881) 8 Cal 79 (84) : 10 Cal L R 113 : 9 Cal L R 173, Kasumuniiissa Bibee 
V. Nilratna Bose. (Defendant in possession as patnidar — Purchase of 
superior interest by plaintiff — Defendant’s possession not adverse to 
plaintiff till defendant purchases also the superior interest.) 

(1938) AIR 1938 Rang 05 (00), Ma E Khin v. P. S. Mohamed All. (Distin- 
guishing 20 Bom 557.) 

8. (1930) AIR 1930 Cal 15 (IG) ; 50 Cal 1130: 121 Ind Gas iOl.Harasit Golder 
v.Jaladhar Biswas. (The fact that the mortgage has been paid off 
docs not make the mortgagee’s possession adverse to the mortgagor.) 

Note 6 

1. (1918) AIR 1918 Cal 059 (059) : 40 Ind Cas 662, Abdul Majid Mian v. 
Baksha Ali. 

(1888) 1888 All W N 150 (156), Abid llussahi v. Ballu Ram. (First auction 
sale and actual delivery in favour of A — Same property sold again in 
execution of another decree against same judgment-debtor and pur- 
chased by B — Suit for possession by B against A — Time runs from 
date of delivery of possession to A.) 

■(1922) AIR 1922 Cal 644 (545), Jnanendra Mohan v. XJynesh Chandra. 

(1925) AIR 1925 Mad 1140 (1141) : 86 Ind Cas 439, Dharmala Kamayya v. 
Bhimaraseiti Paridesi. 

‘(1897) 1897 Bom P J 2b,''Ali8aheb v. Mahomed Khan. 

<(1874) 21 Suth W R 282 (282), Ahmed Ali v. Haree Chand. 

[But see (1925) AIR 1925 Mad 338 (340) : 85 Ind Cas 349, Srinivasa 
Aiyangar v. Vellayan Amhalam, (Observation that time runs 
from date of sale is not correct.)] 
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Article 137 
Notes 
6-7 


the auction-purchaser will run from the date of the redemption 
of the mortgage." . 

2, A has a life- interest in certain property and B is entitled to 
the remainder, B's interest in the property is sold in execution 
of a decree against him and is purchased by C, Limitation for 
a suit for possession of the property by C runs from the date 
of the death of Ay that being the date when B is first entitled 
to possession of the property,'^ 

3. ^ sells to B a certain property but remains in i)ossession after 
the sale. The property is sold in execution of a decree against B 
and is purchased by C, Limitation for a suit for possession by C 
runs from the date of the sale by A A 

7. Effect of symbolic delivery of possession. ~~ As seen 
in Note 2, this Article a])plies only to cases where the auction- 
purchaser has not obtained delivery of possession under his purchase. 
Hence, where symbolic delivery of possession has been made to the 
auction -purchaser under circumstances which render such symbolic 
delivery effective as against the third party in possession of the 
property, this Article will not apply to a suit for actual possession 
brought by the auction- j)urchaser.^ Thus, pending a suit for sale 
on a mortgage, the mortgagor transfers the property to X, a third 
])arty. X enters into possession of the pro{;)erty under colour of such 
transfer. The property is subsequently sold in execution of the decree 
which is passed in the mortgage suit and the auction -purchaser 
obtains symbolic possession of the property. Such symbolic posses- 
sion is effective against X, the third party in possession. The reason 
is that the transfer to X being affected by the doctrine of lis 'pendenSy 
he is bound by the decree passed against his transferor. Hence, this 
Article (assuming that it will otherwise apply) will not apply to a 
suit for possession by the auction -purchaser against XA In such 
cases, there will be a fresh start of limitation from the date of the 
symbolic delivery. 

2. (189n) 20 Bom 557 (561), Ganesh v. Ramchandra. 

(1888) 1888 Bom P 157, Vajeram v. Bhaishankar. 

B. (1923) A I R 1928 Bom 415 (415) : 76 Ind Gas 217, Raghu Nath Vithal v, 

Madhav Raval Karnai, 

4. (1885) 11 Cal 229 (231), Anand Coomari v. Ali Jamin. 

Note 7 

1. (1918) A I R 1018 Lah 62 (63) : 1918 Pun Re No. 76 : 47 Ind Gas 411 

Kaman v. Umar. 

(1916) A I R 1916 Pat 324 (324) : 85 Ind Gas 87, Biswambhar Lai v. Jhulal 

Ram Tewari. 

[See (1900) 25 Bom 275 (280) : 2 Bom L R 1021, Gopal v. Krishna 
Bao. (Articles 136 to 138 obviously refer to cases where no 
possession, formal or actual, had been obtained through Court.)] 

2. (1930) AIR 1930 Cal 15 (16) : 56 Cal 1130 : 121 Ind Gas m,Harasit Golder 

V . J aladhar Biswas. 

(1937) AIR 1937 Pat 13 (14) : 15 Pat 372 : 166 Ind Gas 312, Narayan 

Prasad v. Adharmanidasi. 

[But see (1899) 21 All 269 (271) : 1899 All W N 56, Narain Das v. 
Lalta Prasad.] 
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But, where the third party in possession is in no way bound 
by the decree or the i)roceedings in which symbolic possession is 
delivered, the symbolic possession will be ineffective against him and 
will not furnish a fresh starting point of limitation for a suit for 
possession against hiin.^ 

8. Burden of proof. — This Article applies where the judgment- 
debtor is out of possession at the date of the execution sale. Article 
138 applies where the judgment -debtor is in possession at the date 
of the sale. Under the former Article, limitation begins to run from 
the time when the judgment-debtor is first entitled to possession. 
This may, in many cases, be before the date of the sale. But, under 
Article 138, limitation begins to run only from the date when the 
sale becomes absolute. The burden of proving that at the date of the 
execution sale the judgment-debtor w^as in possession so as to make 
Article 138 applicable to the case, is on the auction -xHirchasor suing 
for possession.^ 

Where in a suit for possession l)y the purchaser in exe^cution of a 
decree the defendant pleads the bar of limitation and claims to have 
been in adverse possession against the judgment-debtor at the date 
of the sale, the burden of proof is on the defendant to prove actual 
possession on his part for twelve years. If he ju’cves this, the burden 
is shifted to the i)laintiff to prove that the possession was not adverse. 
But where the plaintiff shows that the judgment-debtor was in 
X^ossession within twelve years of the suit, the burden is on the 
defendant to show that such x)Oss 0 S 8 ion was really on his own behalf.* 


3. (191G) AIK 1916 Cal 745 (746) : 29 Ind Cas 841, Uam Summm Prasad v, 
Genda Lai liai, 

(1916) AIK 1916 Cal 408 (409) : 32 Ind Cas 703, Sadulla Mridha v. Joynah^ 
unnessa Bibi, 

(1904) 27 Mad 262 (270), V enkatakrishna liao v. Venkappa. 

(1913) 21 Ind Cas 765 (767) (Mad), Boinpi Cherla v. SJiaik Ismail Saheb. 
(1911) 9 Ind Cas 271 (272) (Mad), In re llama Moothayi. 

(1899) 21 All 269 (271) : 1899 All W N 56, Narain Das v. Lnlta Prasad, 
(1889) 16 Cal 530 (533) (F B), Joggobundhu Milter v. Piirnanund Gossami, 
(1884) 10 Cal 993 (995), Run jit Singh v. Bumvari Lai Sahu. 

(1930) AIK 1930 Cal 15 (16) : 56 Cal 1130 : 121 Ind Cas 407, Harasit Bolder 
V. Jaladhar Biswas. 

(1922) AIR 1922 Bom 2 (3) : 46 Bom 932 : 68 Ind Gas 91, Ragunaih 
Vaman v. Kondiba Babaji, 

(1883) 1883 All W N 192 (192), Uttam Chand v. Shaxk Ghasiuddin. 

(1914) AIR 1914 Cal 527 (529) : 23 Ind Cas 811, Nasiruddin v, Sayudur 
Rahman., 

Note 8 

1. (1914) AIR 1914 Cal 527 (62S) ; 23 Ind Cas 811, Nasiruddin v. Sayadur 

Rahman, 

(1918) AIR 1918 Cal 983 (984) : 42 Ind Cas 709, Dokari Joddar v. Nilmani 
Kundu, 

2. (1879) 4 Bom 89 (94), Samhhtibhai Karsandas v, Shivlaldas Sadashivdas 

Desai, 


Article 137 
Notes 
‘7—8 



1872 SUIT FOR POSSESSION BY EXECUTION PURCHASER . 


iLrticle 138 


1 38 ." Like suit by 

a purchaser at a sale in 
execution of a decree, 
when the Judgment- 
debtor was in possession 
at the date of the sale. 


Twelve years. 


The date 
when the 
sale becomes 
absolute. 


S ynopsis 


1. Legislative changes. 

2. Scope of the Article. 
8. “Like suit.” 


4. Suit must be for possession. 

8. “Purchaser.” 

6. Judgment-debtor must be in possession at 
date of sale. 


7. Article only applies where the auction- 
purchaser has never obtained posses- 
sion under the sale. 


8. Effect of symbolic delivery of possession. 

.9. Article only applies to suits against judg- 
ment-debtor and persons deriving title 
from him. 

10. Starting point of limitation. 

11. Burden of proof. 

Other Topics 

Actual possession with judgment-debtor — Symbolical possession delivered — 
Starting point ... ... See Note 8, Pts. 2 to 4 

Article 137 and this Article — DiSerenco ... ... Sec Notes 2, 11 

Purchaser includes assignee of purchaser ... ... See Note 5, Pt. 1 

Share in joint property sold — Auction-purchaser’s suit against judgment-debtor’s 
co-sharers ... ... ... ... See Note 9, Pt. 3 


1. Legislative changes. 

l.Tho corresponding Articles in the Acts of 1871 and 1877 applied 
only to suits by purchasers of land. The present Article is not 
restricted to suits for land only. 


^ Act of 1877, Article 138 


138. — By a purchaser of land at a 
sale in execution of a decree, for pos- 
session of the purchased land, wlieu 
the judgment- debtor was in possession 
at the date of the sale. 


Twelve years. 


Act of 1871, Article 138 


138. — By a purchaser of land at a 
sale in execution of a decree for pos- 
session of the purchased land, when be 
never has had ijossession. 


Twelve years. 


Act of 1859 


No corresponding provision. 


The date of the sale. 


The date of the sale. 
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2. The words ‘‘when the judgment-debtor was in possession at the 
date of sale” were substituted in 1877 for the words “when he 
never has had possession” which occurred in Article 138 of the 
Act of 1871. 

3. The starting point under the corresponding Articles of the Acts 
of 1871 and 1877 was the date of the sale. The words “when 
the sale becomes absolute” were substituted in the third column 
in the Act of 1908. 

2. Soope of the Article. — This Article also, like the previous 
Article, applies to a suit by the purchaser at a sale in execution of a 
decree for possession of the immovable property j)urchased, but with 
this difference, namely, that this Article apidies to cases where the 
judgment -debtor teas in possession at the date of the sale, while 
Article 137 applies to cases where the judgment -debtor was out of 
possession at the date of the sale. 

The question as to under lohat circumstances a suit for possession 
of the property sold in execution can be brought by the purchaser 
depends on the |)ro visions of the Civil Procedure Codo.^ This 
Article and Article 137 only i)rescribe the period of limitation for 
such suits. 

Article 180 infra prescrilies the period of limitation for applica- 
tions for delivery of possession. The fact that an application for 
delivery of possession would have been time- barred is no bar to a 
suit for possession.^ 

Under Section 16 ante, in computing the period of limitation 
under this Article, the time during which a proceeding for setting 
aside the sale has been xu’osocuted must be excluded.'^ 

3. ‘^Like suit.” — The corresponding Articles of the Acts of 
1871 and 1877 applied only to suits for the land purchased in 
execution of a decree. The word “land” has been omitted in the 
present z\rticle and the words “like suit” which have reference to 
x\rticle 136, have been introduced, thereby making it clear that the 
suit contemplated is one for the x)ossession of immovable propertxj, 
which would include not only land but also other immovable 
property. 

Article 138 — Note 2 

1. See Authors* Civil Procedure Code, 2nd Edition, Section 47 Note 19, Order 21 

Rule 95 Notes 5 and 8 and Rule 97 Note 5. 

2. (1907) 29 All 463 (466) : 4 All L Jour 434 : 1907 All W N 131, SUo Narain 

V. Nur Muhammad. (9 Cal G02 and 14 Cal 644, Foil.) 

(1926) AIR 1926 All 120 (121) : 89 Ind Cas 134, Ilarakh Sonar v. Gopi 
Kishun. 

(1883) 9 Cal 602 (603), Seru Mohun Bania v. Bhagoioan Din Pandey. 

(1893) 1893 Pun Re No. 92 page 368, Than Singh v. Kazim Ali, 

[iSV(1886) 12 Cal 169 (173), Iswar Pershad v. Jai Narain, 

(1918) AIR 1918 Pat 546 (546) : 47 Ind Cas 844, Jagesuar Singh v. 
Sridhar Sardar. (Suit by a purchaser at a court auction for 
recovery of possession of the properties after confirmation of the 
sale is governed by Article 138 and not by Article 180.)] 

3. (1917) AIR 1917 Cal 802 (803) : 38 Ind Cas 547, Promotha Nath v. Kishore 

LaU 


Article 138 
Notes 
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Article 188 In the undermentioned case,^ the equity of redemption under a 

Notes mortgage was sold in execution of a decree. It was contended that 

8—8 as fche auction-purchaser did not obtain symbolic possession of the 

property within twelve years of the confirmation of the sale, his- 
right to the equity became extinguished by virtue of Section 28. 
The contention was overruled. 

4. Suit must be for possession. — This Article only applies 
where the suit is for possession of the property sold. A suit for 
possession alleging that the transfer from the judgment -debtor under 
which the defendant claims to be in possession is fraudulent and 
collusive, is not a suit for setting aside the transfer but is one for 
possession, for the purposes of this Article.^ 

In the undermentioned case^ it was held that this Article does 
not apply unless the person in possession resisted the attempt of the 
auction-purchaser to take possession. In other words, the mere fact 
that the auction-purchaser did not take possession will not bar his 
right after the period mentioned in this Article where there has been 
no resistance to his taking possession. It is submitted that the view 
is not correct.^ 

5. “Purchaser/* — An assignee of the auction -purchaser will be 
included in the term “purchaser'* in this Article and a suit by such 
assignee will be governed by this Article.^ 

The Article aj)plies to a suit by a docree-holder-purchaser (where 
such suit is maintainable) as well as one by a stranger ^purchaser.^ 

Note 3 

1. (1915) AIR 1915 Mad 1150 (1151) : 26 Ind Gas 528, Lakshminarayana 
Aiyer v. U lagammal. 

Note 4 

1. (1SS3) 6 All 75 (77) : 1883 All W N 212, Vma Shankar v. Kalka Prasad. 
(1884) 1884 All W N 88 (89), Banwari Lai v, Bhagwan Din. 

[See also (1937) AIR 1937 Pat 331 (333) : 167 Ind Gas 481, Sitan 
Narain Deo v. Dasrath Deo. (Mortgagee of tenure purchasing 
property in execution of decree — Tenure sold for arrears of rent 
during mortgage litigation — Suit by mortgagee for possession 
alleging that certificate sale was fraudulent and did not affect 
the encumbrances — Article 138 is applicable.)] 

2. (1887) 1887 All W N 92 (92), Fir Bakhsh v. Makhan Lai. 

3. See (1926) 96 Ind Gas 173 (174) (All), Bhagmal v. Sita Bam. (No question 

of the possession of the defendant being adverse to the plaintiff 
would arise.) 

Note 5 

1. (1899) 23 Bom 246 (247), Govind v. QaM>gaji. 

(1904) 31 Cal 681 (684) : 8 Cal W N 476 (P B), Sati Prasad Sen v. Jogesh 
Chandra Sen. (Overruling 23 Cal 49.) 

(1895) 18 Mad 144 (144), Pullayya v. Ramayya. 

(1892) 15 Mad 331 (333), Ariimnga v. Chockalingam.' 

[See (1930) AIR 1930 Cal 586 (587) : 128 Ind Gas 244, Jadav Chan^ 
dra V, Akrur Chandra. 

2. (1924) AIR 1924 Bom 429 (431) : 48 Bom 550 ; 88 Ind, Gas 932 (P B), 

liar govind v. Bhudar Baoji. 
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6* Judgment*debtoF must be in possession at date of sale.— 

The Article only applies where the judgment-debtor was in posses- 
sion at the date of execution saie.^ Where the property is in the 
possession of a third party under a fraudulent and collusive transfer 
by the judgment-debtor, the property must be deemed to be in the 
possession of the judgment-debtor himself and a suit for possession 
of the property will be governed by this Article.^ 

7. Article only applies where the auction-purchaser has 
neYer obtained possession under the sale. — The Article only 
applies to cases where the auction-purchaser has never obtained 
possession of the property under sale. Where he has once obtained 
such possession but subsequently loses it and sues for recovery of 
possession again, this Article does not apply to such suit.^ 

Where, after the sale in execution, the parties enter into an 
amicable settlement under which the judgment-debtor continues in 
possession of the property as the auction-purchaser’s licensee, the 
auction -purchaser must be deemed to have entered into x>ossession of 
the property and this Article will not aj)i)ly to a suit for possession 
which the auction- purchaser may subsequently bring. ^ 

Where, after the execution sale, the judgment-debtor vacates the 
land and re-enters on it after some time, the possession of the vacant 
land must be deemed to have vested in the rightful owner, viz. the 
aiiction-imrchaser during the interval and hence, a suit for possession 
by the auction-purchaser will not be within this Article.® 

8. Effect of symbolic delivery of possession. — As seen in 
Note 3 ante, this Article only aiqdies where the auction-x)urchaser 
has not obtained x)Ossession under the sale. Hence, where at the 
time of the execution sale the prox^erty is not capable of actual deli- 
very to the auction-purchaser and symbolic x^ossossion is delivered to 
him, a suit for actual possession by the auction-jmrchaser will not be 
within this Article. Thus, wdiere the prox^erty is in the occux)ation 
of tenants or the x^roperty sold is a share in joint xn'ox)erty, the Civil 
Procedure Code only contemplates symbolic x)ossessiQn being given to 

Note 6 

1. (1918) AIR 1918 Cal 659 (659) : 40 I. 0. 662, Abdul Majid v. Baksha AH. 

2. (1888) 6 All 75 (77) : 1883 All W N 212, Uma Shankar y' Kalka Prasad. 

(1884) 1884 All W N 88 (89), Banwari Lai v. Bhagioan Din. 

Note 7 

1. (1924) AIR 1924 All 844 (845) : 79 Ind Gas 1047, Harpal Kurnii v. Mohan. 

(1900) 25 Bom 275 (280) : 2 Bom L R 1021, Gopal v. Krishiia llao. 

(1888) 12 Bom 678 (683), Agarchafid Gumanchand v. Rakhma Hanmant. 

(1918) AIR 1918 Lah 62 (63) : 1918 Pun Re No. 76 : 47 Ind Cas 411, 
Kaman v. Uinra. 

(1932) AIR 1932 Pat 145 (147) : 11 Pat 165 : 142 Ind Cas 246, Bam Prasad 
Ojha V. Bindeshwari Prasad. 

(1916) AIR 1916 Pat 324 (324) : 35 Ind Cas 87, Biswambhar Lai v. Jhiilan. 

(1930) AIR 1930 Cal 586 (687) : 128 Ind Cas 244, Jadav Chandra v. Akrur. 

3. (1917) AIR 1917 Ca! 802 (804) : 38 Ind Cas 547, Promotha Nath Roy v. 

Kishore Lai Saha. (Per Mookerjee, J.) 


Article 138 
Notes 
6—8 



Aptlcle 138 
Notes 


1876 SUIT FOR POSSESSION BY EXECUTION PURCHASER 

the auction-purcbaser. Hence, where such ixjssession is given to the 
auction-purchaser, this Article will cease to apply to the case. In 
such cases, the delivery of symbolic possession will give a fresh 
starting point of limiitation to the auction-purchaser to sue for 
possession.^ 

Where, at the time of the sale, the property is in the actual 
possession of the judgment-debtor, the Code requires that delivery 
of possession must be made by actual delivery and not by symbolic 
delivery. But suppose, in such a case, symbolic possession and not 
actual possession is delivered to the auction -purchaser; will such 
symbolic possession give a fresh starting point of limitation for the 
auction-purchaser’s suit for i)Ossession against the judgment -debtor ? 
There is a conflict of decisions on this question. The generally 
adopted view is that symbolic possession will interrupt the running 
of time and give a fresh start of limitation even in such cases.^ This 
view proceeds on the ground that delivery of possession obtained 
through Court will give a fresh starting point of limitation as against 
the judgment-debtor and his representatives, although the delivery 
obtained is only symbolic and the circumstances are such that actual 


Note 8 

1. (1917) AIR 1917 P 0 197 (201) : 43 Ind Oas 268 (P 0), Sri Badha Krishna 
V. Bam Bahadur. (Property in occupation of tenants.) 

(1922) AIR 1922 All 4G3 (465) : 73 Ind Cas 920, Bam Lalan Singh v, 
Harakh Narain Bai. (Do.) 

(1889) 16 Cal 530 (534) (F B), Juggohundhu Mitter v. Purnanund Gossami, 
(Do — Overruling 10 Cal 402.) 

(1924) AIR 1924 0 144 (147) : 51 Cal 631 : 51 Ind App 293 : 80 Ind Cas 

827 (P C), Midnapore Zaviindary Co, Ltd, v. Kumar Naresh Nara~ 
yan Boy. (Decree for joint possession — Decree -holder getting symbolic 
possession — Fresh starting point of limitation is given.) 

(1931) AIR 1931 All 234 (234) : 124 Ind Cas 767, Niranjan Lai v. Jham> 
man Lai. (Do.) 

(1906) 3 All L Jour 659 (660) : 1906 All W N 278, Hanuman Das v. Amhika 
Par shad. (Sale of share of property — Formal possession obtained — 
Fresh start of limitation is given.) 

(1917) AIR 1917 All 312 (312) : 39 All 460 : 39 Ind Cas 745, Bajendni 
Kishore v, Bhagtvan Siiigh. (Do.) 

(1897) 19 All 499 (502) : 1897 All W N 127, Mangli Prasad v. Dehi Din. 
(Do.) 

(1926) AIR 1926 All 691 (692) : 96 Ind Cas 591, Baijnath v. Sri Bhagtvan. 
(Do.) 

(1900) 25 Bom 275 (280) : 2 Bom L R 1021, Gopal v. Krishna Bao. 

(1921) AIR 1921 All 9 (10, 11, 13) : 43 All 520 : 63 Ind Cas 212 (F B), Jang 
Bahadur Singh v. Ilanuniant Singh. 

(1918) AIR 1018 Lab 62 (63) : 1918 Pun Re No. 76 : 47 I. 0. 411, Kaman 
V. Umra. (Bare site — Symbolic possession is actual possession.) 

2. (1923) AIR 1923 Cal Cal 138 (140) : 77 I. C. 1035, Bhulu Beg. v. Jatindra. 

(1922) AIR 1922 Cal 176 (178) : 70 I. C, 602, Janaki Nath v. Baikuntha. 

(1921) AIR 1921 Cal 385 (387) : 70 Ind Cas 420, Brojendra v. Ashutosh. 

(1899) 4 Cal W N 297 (303), Mt. Dhapi v. Barham Deo Pershad. 

(1907) 5 Cal L Jour 55 (57), Dwarka Nath Bak$hi v. Mukundu Lai. 

(1906) 3 Cal L Jour 64 (S N), Dwarka Nath Bakshi v. Mukundu Lai. 

(1897) 24 Cal 715 (718), Hari Mohan Shaha v. Baburali. 

(1884) 11 Cal 93 (101), Shama Charan Chatter ji v. Madhuh Chandra, 

(1930) AIR 1930 Lah 823 (823) : 126 Ind Cas 526, Surja v. Mul Chaftd. 

(1926) AIR 1926 Lah 35 (37) ; 89 Ind Cas 596. Harhhagtvan v. Taja. 
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possession must be given. But the High Courts of Allahabad'^ and 
Bombay^ have taken a contrary view and held that unless the 
circumstances of the case are such as to justify the giving of symbolic 
possession instead of actual possession, the symbolic possession will 
not be a delivery of possession at all in the eye of the law so as to 
interrupt the running of time. 

9. Article only applies to suits against judgment-debtor 
and persons deriving title from him. — The Article only contem- 
plates cases where the auction- purchaser sues the judgment-debtor or 
those claiming under him.^ Thus, whore the judgment-debtor is in 
possession at the date of the sale but is subsequently dispossessed 
by a trespasser or person claiming under an independent title, a suit 
by the auction-purchaser for possession against such person will 
not be within this Article.^ Similarly, where the proi)erty sold is 
a share in joint property, the auction-purchaser’s suit against the 
judgment-debtor’s co-sharers will not be one within this Article.*^ 

Suppose, pending the attachment of certain property, the judg- 
ment-debtor mortgages it with possession to a third party. •The 
property is subsequently sold in execution of the decree. It has been 


(1882) 1882 Pun Re No. 75 p. 216, Mi. Karim Nissan v. Basho, 

(1927) AIR 1927 Mad 849 (850) : 106 Ind Cas 243, Kamayya v. Maha- 
lahshrni. 

(1923) AIR 1923 Pat 76 (82) : 71 Ind Cas 999 : 24 Cri L Jour 219, Maharaja 
Praiap Udai Nath Sahi Deo v. Sunderhans Koer. 

[But see (1924) AIR 1924 Lah 301 (302) : 71 Ind Cas 885, Sardar 
Khan v. Abdulla Khan,'] 

3. (1921) AIR 1921 All 9 (10, 11) ; 43 All 520 : 63 Ind Cas 212 (F B), Jang 

Bahadur Singh v. Hanmani Singh, 

4. (1912) 14 Ind Cas 447 (449) : 36 Bom 373 (F B), Mahdeo v. J anunamji, 

(Overruling 25 Bom 275 and 25 Bom 358.) 

[See (1922) AIR 1922 Bom 2 (3) : 46 Bom 932 : 68 Ind Cas 91, 
Raghunath Vamayi v. Kondiha Babaji.] 

[But see (1922) AIR 1922 Bom 27 (28) : 46 Bom 710 : 66 Ind Cas 
320, Mahadevappa Dundappa y, Bhima Doddappa Maled, (36 
Bom 373 (F B) held doubtful in view of A 1 R 1917 P C 197.)] 

Note 9 

1. (1910) 6 Ind Cas 467 (471) (Cal), Khiroda Kanta Roy v, Krishna Das. 

(1913) 18 Ind Cas 465 (465) : 35 All 432 : Bhagwayit Smgh v. Bhola Singh, 
(1922) AIR 1922 Cal 176 (177) : 70 Ind Cas 602, Janakinath v. Bailcuntha. 
(1908) 7 Cal L Jour 560 (562) : 12 Cal W N 617, Raghu Nath Bhagat v. 

Sped Saniad Shah. 

(1916) A*I R 1916 Pat 324 (324) : 35 Ind Cas 87, Bisioambar Lai v. Jhulan. 
(1919) AIR 1919 Pat 207 (210) : 51 Ind Cas 801 : 4 Pat L Jour 463, Bhilcad 
Bhunjan Narain Teroari v. Upendra Nath Roy. 

2. (1908) 7 Cal L Jour 660 (562) ; 12 Cal W N 617, Raghu Nath Bhagat v. 

Syed Samad Shah, (Permanent tenure acquired at auction sale in 
execution against tenant — Purchaser put in possession but dispos- 
sessed by landlord who derived his title — Suit for declaration of title 
and possession — Article 142 and not Article 138 applies,) 

3. (1916) AIR 1916 Mad 430 (431) : 29 Ind Cas 976, Nassau Ammal Bibi v. 

Ismel Moiddeeyi Roiother. 

(1929) AIR 1929 Cal 250 (250) : 56 Cal 616 : 117 Ind Cas 593, Biswanath 
Chakravarti v. Rabija Khaiun, (Per Mitter, J, — Suit by purchaser 
against co-tenants of judgment-debtor is governed by Art. 144 and 
ndt by Art. 138.) 


Article 138 
Notes 
8-9 
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Artiolfi 138 held that a suit for possession by the auction- purchaser against the 
Motes mortgagee will be governed by this Article. The reason apparently is 

9—11 that the mortgagee in such circumstances must be deemed to be a 

person deriving his title from the judgment-debtor.'^ 

10. Starting point of limitation. — Limitation under this 
Article begins to run from the date when the sale becomes absolute. 
Under the Civil Procedure Code, Order 21 Buie 92, an execution 
sale becomes absolute on its being confirmed by the Court. Hence, 
the date of con firmation of the sale is the date from which limitation 
begins to run under this Article.^ 

Under the Acts of 1877 and 1871, the starting point of limitation 
was the date of the sale and not that of the confirmation of the sale.^ 
Where a sale has taken place while the Act of 1877 was in 
force but the suit for possession is brought after the coming into 
force of the Act of 1908, the iieriod of limitation for the suit must 
be calculated from the date of the confirmation of the sale and not 
from the date of the sale. The reason is that the law of limitation 
appMcable to a suit is the law which is in force at the date of the 
institution of the suit.® 

H. Burden of proof. — This Article applies wdiere the judgment - 
debtor was in possession at the date of the sale, while Article 137 
applies where the judgment-debtor was out of possession at the date 
of the sale. The burden of proving whether the judgment -debtor was 
or was not in jiossession at the date of the sale is on the idaintiff.^ 


4, fl926) A I E 1926 Mad 966 (967) : 97 Ind Oas 718, Srinivasa Iyengar v. 
Vellayan Amhalam. 

(1925) AIR 1925 Mad 338 (339) : 85 lud Cas 349, Srinivasa Aiyangar v. 
Vellayan Ambalam. 

also (1938) AIR 1938 Pat 189 (190), Baviasray Prasad v. 
C. G, Atkins. (Lessoc from judgment-debtor under unautho- 
rised lease — Suit for possession against lessee must be brought 
within twelve years of sale.)] 

Note 10 

1. (1910) AIR 191C Pat 390 (397) : 3i Ind Cas 897, Bankey Behnry Lai T. 

Bhagwan Das Marwari. 

(1916) A I R 1916 Pat 100 (101) : 37 Ind Cas 955, Mohammad Laiif Khan 
V. Bajo Koiri, 

2. (1886) 14 Cal 644 (647), Kishori Mohun Roy Choiudhry v. Chunder Nath 

Pal. 

(1895) 17 Mad 89 (91) ; 3 Mad L Jour 267, V enhatalingam v. Veerasaini. 
(1898) 1898 Bom P J 400 (401), Antaji Yeshivant v. Lakshmihai. 

[See also (1864) 1864 Suth W R 279 (279), Kalee Doss Neogee v, Hur 
Nath Roy. (Under Act of 18^9 also, time ran from date of sale.)] 

3. (1918) AIR 1918 Cal 841 (842) : 38 Ind Cas G09, Radial Alam v. Ah&ul 

Hakim, 

(1910) AIR 1916 Cal 754 (765) : 29 Ind Cas 833, Bistvessor Sen v, Imam^ 
uddi Chowdhuri, 

Note 11 

1. (1914) AIR 1914 Cal 527 (529) : 23 Ind Cas 811, Nasiruddin v. Sayudur 
Rahman. 

(1918) AIR 1918 Cal 983 (984) : 42 Ind Cas 709, Dokarijoddar v. Nilmani 
Kundu. 
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1 39 .* By a land- 
lord to recover posses- 
sion from a tenant. 


Twelve years. 


When the 
tenancy is 
determined. 


Article 139 


Synopsis 

1. Legislative changes. 

9. Scope of the Article. 

3. This Article and Article 143. 

4. Relationship of landlord and tenant must have existed 

between the parties. 

4a."Landlord.” 

4b.“T6nant.” 

5. The plaintiff must be a landlord. 

5a.“When the tenancy is determined.” 

6. Determination by efflux of time. 

7. Determination by notice to quit. 

8. Determination by surrender. 

9. Determination by forfeiture. 

10. Determination by abandonment. 

11. Effect of bar under Article. 

12. Nature of tenant’s possession during tenancy. 

13. Nature of tenant’s possession after determination of 

tenancy. 

14. Tenancy right can be acquired by adverse possession. 

15. Special or local Act. 

16. Tenancy at will. 

17. Permanent tenancy. 

18. Possession under void lease. 

19. Encroachment by tenant. 

20. Onus of proof. 

21. Pleading. 

22. Suit against third party getting into possession during 

tenancy — Limitation. 


* Act of 1877 

Same as above. 

Act of 1871 

Same as above except that the number of the Article was 140, 

Act of 1859 

^ Corresponding provision in clause 12 of Section 1 : “Suits for the recovery 
of immoveable property or any interest in immoveable property to which no 
other provision of this Act applies — the period of twelve years from the time the 
cause of action arose.” 
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Aptiole 139 
Notes 
1—2 


Other Topics 


Article 144 and this Article 

Leases not governed by T. P. Act — Disclaimer of title 
— Overt act, if necessary ... 

Non-payment of rent 
Non-performance of service 
Notice to quit a portion only of demised land 
Permanent tenancy — Article not applicable 
Permanent tenancy cannot be acquired by prescription 
Possession of tenant holding over ... See 

Tenancy by sufferance 


See Note 2 ; Note 14 
or breach of condition 
See Note 9 
See Note 13 F-N (2b) 
See Note 12 F-N (lb) 
See Note 7, Pt. 8 
See Note 6a, Pt. la 
See Note 12 F-N (4) 
Note 2, Pt. 1 ; Note 13 
... See Note 16 


1. Legislative changes. — The Article was first enacted in the 
Act of 1871. In the Act of 1859, there was no specific provision 
corresponding to this Article and suits of the kind mentioned in 
this Article were held to fall under Section 1 clause 12 of the Act.^ 

2. Scope of the Article. — This Article apidies to a suit by a 
landJoid to recover possession from a tenant and the terminus a quo 
is the date of the determination of the tenancy. It follows that two 
conditions must be satisfied before the Article can apply : 

1. The suit must be one for possession of immovable property. 

2. The suit must be by a landlord against a person who was his 
tenant but whose tenancy has expired or determined. (See 
Note 4.) 

A suit falling under this Article is not covered by Article 144. 
The reason is that the possession of a tenant holding over after the 
determination of the tenancy is not adverse to the landlord, though 
it is a wrongful possession in which be is not entitled to continue,^ 
But time will, under this Article, run against the landlord from the 
date of the determination of the tenancy and will bar a suit after 
twelve years. Article 144 apjdies only to cases where the defendant’s 
possession is adverse to the idaintiff. It has, however, been held in 
some cases^ that Article 144 is a general Article, and this a special 
one and that, on that ground, this Article should be applied in 
preference to Article 144 in accordance with the general principle 
of interpretation of statutes that a special provision will i)revail 
over the general. It is submitted that, in view of what has been 
said above, Article 144 will not apply to cases falling under this 
Article, because the |)ossession of the tenant is not adverse to the 
landlord, and not because it is a general Article which would have 
to give way to the special Article. 


Article 139 — Note 1 

1. (1866) 8 Suth W R 65 (57), C. T. Davis v. Kazee Abdool Earned. 

Note 2 

la. (1924) AIR 1924 Pat 560 (562) : 83 Ind Gas 741 : 3 Pat 403, Harnarayan 
Singh v. Darshan Deo. (Suit for declaration — Article does not apply.) 

1. See Note 13, infra, 

2. (1935) AIR 1936 Bom 382 (384) : 159 Ind Gas 378, Lakhamgowda v. 

Jambku, 
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8. This Article and Article 143.— Article 143, infra, provides 
for suits for possession of immovable property when the plaintiff has 
become entitled to such possession by reason of any forfeiture or 
breach of condition. It is a general Article which applies to all suits 
for possession based upon a forfeiture or breach of condition as the 
cause of action. Where, however, such a suit is between a landlord 
and tenant, this Article will apply, inasmuch as it specially provides 
for suits for possession by a landlord against his tenant. A suit by a 
landlord against an alienee from the tenant for possession on the 
ground of forfeiture incurred by reason of the alienation is not a 
suit falling within this Article and would therefore be governed by 
Article 143.^ 

In Guhi Sheikh v. Mathewsonf it was held by the High Court of 
Calcutta that where a suit is based on forfeiture, Article 143 would 
apply even though the suit is one by a landlord against a tenant. In 
Bhairab Chandra v. Kadam Beiva,^ it was observed by the same 
High Court that Article 143 did not apply because the relationship 
of landlord and tenant did not exist between the plaintiff and the 
defendant. In Annamalai v. Vythilingaf it was held by a single 
Judge of the High Court of Madras that both Articles 139 and 143 
would apply to the case of landlord and tenant though their 
operation was different. The learned Judge observed as follows : 
“If it is necessary that forfeiture should be followed by an overt act 
determining the lease before the landlord can sue for possession, the 
forfeiture and the overt act determine the lease and Article 139, 
Limitation Act, would apply and the landlord would have twelve years 
to recover possession from the time when the lease is determined by 
the overt act. But, where forfeiture itself gives rise to an action for 
possession at once. Article 143 would apply. If a period of twelve years 
is allowed to elapse from the time the right to sue for possession has 
accrued, the tenant acquires title to hold the land absolutely by the 
operation of Section 28 of the Limitation Act. But, if the landlord 
waives the forfeiture, he can wait until the termination of the lease 

(1901) 25 Mad 507 (510) : 12 Mad L Jour 119, Seshamma Sheitati v. 

Chikaya Hegade, 

[See also (1883) 9 Gal 3G7 (370) : 12 Cal L R 19, Krishna Qobind 
Dhur V. Bari Churn Dhur,'] 

Note 3 

1. (1930) AIR 1930 Mad 430 (432) ; 124 Irid Gas 273. Ajiyasamy Pathar v. 

Manavikrama Zamorin. (Reversing AIR 1926 Mad 819 (850).) 

(1922) AIR 1922 Mad 290 (295) ; 55 Ind Gas 380, Zamorin of Calicut v. 

Samu Bair. 

(1920) AIR 1920 Cal 866 (867) : 60 Ind Cas 312 (313), Moii Lai Pal v. 

Chandra Kumar Sen. 

(1891) 15 Mad 123 (124) : 2 Mad L Jour 81, Madhavan v. Athi Nangiyar. 

2. (1905) 11 Cal W N 661 (662). (Following 7 Suth W R 209.) 

[See also (1883) 1883 Pun Re No, 180 p. 554 (555), Dhian Singh v. 
Mehan Singh.] 

3. (1913) 22 Ind Gas 28 (29) (Cal), 

4. (1937) AIR 1937 Mad 295 (299) : 172 Ind Cas 690. 

[See also (1926) AIR 1926 Cal 193 (203) : 85 Ind Cas 678, GopiJca 
Raman v. Atal Singh.] 


Article 139 
Note 3 
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Article 139 in cases where the lease is terminable otherwise and take advantage 
Notes of Article 139.” It is submitted that none of the three views 

3 — 4a mentioned above can be accepted as correct. As regards the case 

expressing the first view, no reasons have been given as to why 
Article 143 should be applied in preference to Article 139. The case 
expressing the second view did not deal with the applicability or 
otherwise of Article 139 but with the question whether Article 144 
or Article 143 was applicable. According to the case expressing the 
third view, time will, in cases of forfeiture, run under Article 143 
but that if the landlord subsequently waives forfeiture, the running 
of time will be stopped and the landlord can wait until forfeiture is 
again incurred or the lease is determined otherwise. In other words, 
according to this view, the landlord can sue for possession notwithl 
standing that the lease has not determined. Such a view is clearly 
untenable. 

4. Relationship of landlord and tenant must have existed 
between the parties. — In order that this Article may apply, there 
must have been the relationship of landlord and tenant between the 
parties.^ As was observed in V adepalli Narasimham v. Dronama^ 
raju,^ this Article “deals with suits to recover possession from a 
tenant, that is to say, a person who was a tenant until his tenancy 
determined.” 

The relationship between a hhot and his tenant is not that of a 
landlord and tenant ; a hhot is not a landlord, but, in theory, is only 
;a farmer of land revenue.^ 

A lease in favour of an agent is, in law, one in favour of the 
principal and therefore, a suit for possession by the x>rincipal on the 
termination of such lease will be governed by this Article.** 

4a. “Landlord.*’ — The word “landlord” in this Article would, 
on general principles, include his rei>resentatives also.^ Thus, a suit 
*by a transferee of the landlord against the tenant for jossession 

Note 4 

1. (1900) 24 Bom 504 (bOl) : 2 Bom L R 491, Chandri v. Daji Bhau. 

(1912) 15 Ind Gas 146 (151) (Mad), Ambalavana Chetty v. Singaravelu 
Udayar. (Trespass during tenancy — Suit against trespasser is not 
governed by Article lJi9.) 

(1929) A I R 1929’P C 99 (100,102) : 114 Ind Gas 661 : 56 Ind App 119 : 66 
Cal 1003 (P C), Gojnlca Itaman v. Atal Singh, (AIR 1926 Cal 193, 
Aflirmcd.) 

(1898) 23 Bom 283 (286), Shwrudrappa v. Balappa, 

[See also (1936) AIR 1936 Lah 673 (674) : 160 Ind Gas 1033, A/o- 
hammad Yakub v Abdul Karim.] 

2. (1908) 31 Mad 163 (167) : 3 Mad L Tim 256 : 18 Mad L Jour 26. 

3. (1935) AIR 1935 Bom 98 (100) : 156 Ind Cas 339, Daluchand v. Shanti. 

4. (1935) A I R 1935 P 0 59 (61) ; 154 Ind Cas 946 (P C), Chandrika Prasada 

V. Bombay Bai'oda d Central India Baihoay Co, 

(1914) AIR 1914 Bom 296 (297) : 38 Bom 63 : 21 Ind Cas 1^3, Krishna Diicii 
V. Bal Dixit, 

Note 4a 

1. See Note 11 to Article 89, ante. 
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would also be governed by this Article.^ Where there are several 
landlords, one of thena can sue, after the termination of the lease, 
for possession of the property.^ But. the tenancy must have been 
determined by all the landlords (where it has been determinable by 
the action of the landlords. )'* 

A person competent to transfer property only for the period of 
his lifetime grants a lease for a term extending beyond his life. 
The person dies. On his death, the lease automatically terminates 
and his successor becomes entitled to sue the quondam tenant for 
possession. The suit by the successor is not governed by this Article.^ 
The reason is that he has not succeeded to the interest of a landlord 
or a quondam landlord and only sues as the proprietor of the 
property. It has been held in the undermentioned case® that even 
by paying rent to the successor of the deceased person, a tenancy 
■cannot be created between the parties and that the principle of 
Section 116 of the Transfer of Property Act does not apply to such 
cases. 

4b. “Tenant.” — A lease is a transferable interest. It is also 
heritable^ except where the lease is one for life as in the case of 
istimrari mokarrari leases.^ The word “tenant” would therefore, 
■except in the last-mentioned case, include his representatives.^^ 

In such cases (i. e. in the case of life-tenants), on the death of 
the life-tenant, the tenancy becomes extinct and therefore, the word 

2, (1922) AIR 1922 All 423 (424) : 68 Ind Cas 750, Debi Prasad v. Mt. Gujar, 
■3. (1927) AIR 1927 Bom 192 (194) : 51 Bom 149 : 101 Ind Cas 35, Maganlal 
Dulabhdas v. Bhudar Purshotiam. 

4. (1929) AIR 1929 Pat 433(435): 9 Pat 425 : 123 IndCas 630, Nirmal Kumar 
V. Surjan Dusadli. 

6. (1882) 9 Cal 411 <417) : 11 Cal L R 508, Modho Koocry v. Tekait Ram^ 
chunder Singh, 

(1891) 18 Cal 520 (525), Gossain Dalrnar Puri v. Beyin Behari Mitter. 

■(1936) AIR 1936 P C 183 (188) : 162 Ind Cas 465 : 63 Ind App 261 : 59 Mad 
809, Ponnambala Desikar v. Periyanan Chetti. 

'(1906) 1906 Pun Re No. 90, page 324 (325) : 1907 Pun L R 91 : 1906 Pun 
W R 137, Ohudu Singh v. Khtishall Singh, 

[See also (1887) 14 Cal 323 (344), Drohovioyi Gttpla v. C. T . Davis,'] 
[But »ee (1937) AIR 1937 Pat 554 (555) : 171 IndCas 818, Rabindra 
Chandra Gosh v. Mahatha Qouri Singh, (The tenant becomes 
a tenant-at-will.)] 

<5, (1925) AIR 1925 Pat 216 (224) : 4 Pat 139 : 84 Ind Cas 586, Ram Rachhya 
Singh v. Kamahhya Narain Singh, 

Note 4b 

1. (1929) 112 Ind Cas 651 (653) (Lah), Mahammad Budha v. Gulam Qadir. 

(Death does not determine lease.) 

(1932) AIR 1932 Lah 586 (588) : 140 Ind Cas 474 : 13 Lah 432, Sohawa 
Singh v. Kesar Singh. (Tenant dying during tenancy — Possession of 
son does not change to that of a trespasser.) 

2. (1928) AIR 1928 P C 146 (148) : 55 Ind App 212 : 109 Ind Cas 663 : 7 Pat 

649 (P C), Kamakhya Narayan Singh v. Ra?n Raksha Singh. 

2a (1866) 8 Snth \V R 55 (59), C. T, Davis v. Abdool H anted . (Transferee from 
tenant.) 

(1919) AIR 1919 Cal 586 (587) : 41 Ind Cas 378, Ishan Chandra v, Nishi 
Chandra. (Do.) 

(1866) 8 Suth W R 512 (513), U edayutoonissa Begum v. Shib Dayal Singh. 


Article 139 
Notes 
— 4b 
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Article 189 " tenant'* cannot apply to his representatives. In Bam Bachhya 

Notes Singh v. Kamakhya Narain^ where the position of the repre- 

4b-8 sentative of an istimrari mokarraridar after his death arose for 

consideration, the High Court of Patna observed as follows : * ‘There 
was no lease in the present case in favour of the defendants. There 
was a lease of the property in favour of the original mukarraridars 
lasting till their death. It became an extinct document after their 
death. The rights created there were not transferable, nor heritable, 
so that the extinct document was also incapable of being continued. 
The defendants, therefore, needed a fresh contract, express or implied, 
between themselves and the landlord, in order to have a tenancy of 
the property in question. They could not hold over under the 
extinct lease granted to the original mukarraridars.”'^^ A suit by the 
landlord against the representatives of the deceased tenant for 
possession would be governed by Article 144.* 

There is a conflict of decisions whether the representative of a 
tenant holding over without the assent of the landlord after the 
termination of his tenancy is a “tenant” within the meaning of this 
Article. In Narasimham v. Seetharama Mur thy it was observed 
that the representative of a tenant holding over who enters after 
his death is not a “tenant” within the meaning of this Article, and 
that a suit against such a person will be governed by Article 144. 
This view has been dissented from in later cases of the same High 
Court.® It is submitted that the view held in the later cases is 
correct. 

5. The plaintiff must be a landlord. — Where a lessee continues 
in possession after the determination of the lease for a x^^^iod of 

3. (1925) AIR 1925 Pat 216 (224) : 84 Ind Cas 586 : 4 Pat 139. 

Ba See also (1893) 18 Bom 256 (259), Krishna ji Ramchandra v. Antaji Pandu- 
rang. (But it was held that such possession was perinissible. This 
view is not correct and has been dealt in Note 13 infra.) 

(1926) AIR 1920 Pat 241 (243) : 98 Ind Cas 300, Kuldip Singh v. Kama- 
Ichya Naraiyi Singh. 

(1927) A I R 1927 Pat 305 (306) : 102 Ind Cas 821, Kamakhya Narain Singh 
V. Khalik Ahmad. 

(1925) AIR 1925 Pat 216 (222) : 84 Ind Cas 586 : 4 Pat 139, Ram Rachhya 
Singh v. Kamakhya Narain Singh. 

4. (1928) AIR 1928 P C 146 (147, 149) : 55 Ind App 212 : 109 Ind Cas 663 : 7 

Pat 649 (P C), Kamakhya Narayan Singh^v. Ram Raksha Singh. 

(1925) AIR 1925 Pat 216 (224) : 84 Ind Gas 586 : 4 Pat 139, Bam Rachhya 
Singh v. Kamakhya Narain Singh. 

[But see (1925) AIR 1925 Pat 499 (500) : 88 Ind Cas 483, Kamakhya 
Narayan Singh v, Bechu Singh. (Article 139 was applied.) 
(1924) AIR 1924 Pat 572 (575) : 78 Ind Gas 511 : 3 Pat 534, Hari 
Gir V, Kamakhya Narayan Singh. (Article 139 seems to have 
been applied in the case.) 

(1923) AIR 1923 Pat 201 (202) : 71 Ind Cas 670, Ram Lochan Raid 
V. Kamakhya Narain Singh. (Do.)] 

6, (1908) 31 Mad 163 (167) : 18 M;ad L Jour 26 : 3 Mad L Tim 256. 

6. (1909) 4 Ind Cas 1080 (1081) : 33 Mad 260, Stibraveti Ramih v. Oundala 
Ramanni. (7 Cal L Jour 615, Followed.) 

(1925) AIR 1925 (Mad 446 (447) : 86 Ind Cas 933, Sudalai Muihu Thevan 
V. Sappani Thevar. 
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twelve years, he acquires under Section 28 ante, a title to the Article 139 
property. If he is subsequently dispossessed by the landlord and he Notes 

sues the landlord for possession, the suit will not be governed by this 8 — fla 

Article, the reason being that the suit is not one by a landlord} 

Whore a mortgagee with possession leases back the mortgaged 
property to the mortgagor for a term of years and after the expiry 
of such term sues the mortgagor for possession, the suit will bo 
governed by this Article.^ A contrary view, viz. that such a suit 
must be regarded as not one by a landlord but on the basis of the 
plaintiff’s right as a mortgagee with xiossession, has been hold in the 
undermentioned case/"^ It is submitted that this view is not correct. 

A purchased a common half of property belonging to B and leased 
it back to B for one year. After the expiry of the lease, B sold the 
said half to G purporting to act as full owner thereof. More than twelve 
years after the expiry of the lease, A sued C and the co-owner of the 
other half of the property for joint possession. It was held by the 
High Court of Bombay'* that the plaintiff claimed the property as 
owner and not as landlord even though he alleged in the plaint that 
the defendant was a lessee whose lease had expired, and that there- 
fore this Article did not apply. The decision itself may be supported 
on the ground that Article 139 cannot apply to the case, inasmuch 
as there was no relationship of landlord and tenant between the 
parties to the suit. But that the applicability of the Article could bo 
avoided by treating the plaintiff as owner and not landlord does not 
seem to be correct. 

8a. “When the tenancy is determined.” — A landlord’s right 
to sue his tenant for possession arises only on the determination 
of the tenancy.^ Hence, the starting point of limitation under this 
Article has been fixed as the date when the tenancy is determined. 

Note 5 

1. (1920) 98 Ind Cas 911 (912) (Boin), Shravan Shahasing v. Fattu. 

2. (1918) 18 Ind Cas 899 (899) (All), Tuhiravi v. Sunderlal. 

(1909) 1 Ind Cas 208 (208) : 31 All 318 ; 6 All L Jour 239, Khunnilal v. 

Madan Mohan. 

(1920) AIR 1920 Lah 217 (217) : 57 Ind Cas 269, Des liaj v. Jawial Singh. 

8. (1935) AIR 1935 Lah 441 (443), Amru v. Santa. 

4. (1921) AIR 1921 Bom 462 (462) : 60 Ind Cas 589, Ichalal Jagmohandas v. 

Nago Sina. 

Note Sa 

1, (1936) AIR 1935 P C 69 (62) : 154 Ind Cas 945 (P C), Chandrika Prasada 
V. Bombay Baroda d Central India By. Co. (Limitation does not run 
until tenancy is determined.) 

(1903) 26 Mad 488 (490), Bamaswarni Naik v. Thayammal. (Do.) 

(1920) AIR 1920 Mad 990 (991) ; 62 Ind Cas 390, Ittinan v. Govindan 
Namhudri. (Before the Court could decree an ejectment suit by land- 
lord against his tenant, it must find both the tenancy and its termi' 
nation before suit.) 

(1915) AIR 1915 All 312 (312) : 29 Ind Cas 264, Padaraih Teieari v. 

Bazsingh. 

(1896) 18 All 440 (448) : 1896 All W N 162 (P B). Sita Bam v. Bam Ball. 

(1868) 6 Bom H G R A 0 31 (33), Nanahhai Bustaniji v. I^estanji Jamsciji. 

(1895) 19 Bom 138 (139), Vinayak Janardan v. Mainai. 
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Therefore, where the lease is not a terminable one, for example, a 
permanent tenancy, this Article does not apply.^^ 

A tenancy can be determined in various modes. Section 111 of 
the Transfer of Property Act enumerates several ways in which a 
tenancy can be determined. The Section embodies principles of 
general applicability which will also govern tenancies to which the 
Transfer of Property Act does not apply.^ The modes enumerated 
in Section 111 of the Transfer of Property Act are not exhaustive. 

Illustrative cases. 

1. A lease granted by a mortgagee with possession in the course of 
his management does not terminate on the redemption of the 
mortgage.’^ 

2. Under the Malabar Compensation for Tenant's Improvements 
Act, a Icuzhikanom lease does not terminate with the expiry of 
the twelve years of the kanom but will terminate only on the 
X)ayment of compensation to the tenant for the improvements 
made by him.^ 

3. The mere fact that the tenant refuses to pay to his landlord the 
rent due under the lease and attorns to another person does not 
put an end to the tenancy.^ 

4. The lease granted by a Hindu widow in possession of her widow's 
estate does not ipso facto come to an end at her death but is 
only voidable by the next inheritor of the estate.^ 

(1894) 18 Bom 110 (114), Dodhu v. Madhavrao Narayan Gadre. 

(1891) 15 Bom 407 (411), Vithu v. Dhondi. 

(1927) AIR 1927 All 118 (119) : 93 Bid Gas 897, Pali Bain v. Ear DayaL 
(1929) AIR 1929 All 883 (885) : 122 Ind Gas 737, Kasim Abbas v.* Hans 
Ram, 

(1905) 27 All 81 (82) : 1 All L Jour 479 : 1904 All W N 168, Nazir Hasan 
V. Shihha. 

[See also (1924) AIR 1924 Pat 560 (562) : 83 Ind Gas 741 : 3 Pat 
403, H arnarayan Singh v. Darshan Deo. 

(1906) 3 All L Jour 619 (620) : 1906 All W N 243, Dubri Lai v. 
Dholu Eai.] 

la (1903) 27 Bom 515 (544) : 5 Bom L R 274, Fatehsingji v. Bemanji. 

2. (1919) AIR 1919 P C l (4) : 42 Mad 689 : 46 Ind App 109 : 50 Ind Gas 631 

(P C), Maharaja of Jeypore v. Eukmani Pattamahadevi. 

(1928) 112 Ind Gas 651 (653) (Ijah), Muhammad Budha v. Ghulam Qadir, 

3. (1916) AIR 1916 Mad 911 (912) : 31 Ind Gas 630, Chinnappa Thevan v. 

Pazhaniappa Pillai. (25 Mad 607 and 11 Ind Gas 817 (All), Followed.) 
(1918) AIR 1918 Mad 887 (888) : 38 Ind Gas 651, Eroma Menon v. Sayi- 
kunni Menon. 

4. (1918) AIR 1918 Mad 887 (888) ; 38 Ind Gas 651, Eroma Menon v. San- 

kunni Menon. 

(1913) 19 Ind Gas 563 (563, 664) (Mad), Kummatha Vittil Kunhi Kuthalai 
Haji V, Antoni Goveas, 

5. (1888) 15 Cal 527 (532), Sarbananda Basu v. Pran Sankar Boy, 

See also the cases cited in Foot-Note (lb) of Note 12. 

6. (1901) 28 Cal 532 (539) : 5 Cal W N 279, Sadai Naik v. Serai Naik, 

(1907) 34 Cal 329 (333) : 4 All L Jour 329 : 11 Cal W N 424 : 34 Ind App 87: 

9 Bom L B 602 : 6 Cal L Jour 384 ; 2 Mad L Tim 183 ; 17 Mad h 
Jour 154 (P C), Bijoy Gopal v. Krishna Mahishi Debt, 
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5. Where an istimrari mokarrari lease is granted to two persons 
jointly, the death of one of them does not put an end to the 
lease as regards half the share in the land leased. The lease does 
not terminate till the death of the survivor.^ 

6. The denial by the lessee of the landlord's title does not by 
itself put an end to the tenancy.® 

6. Determination by efflux of time, — A tenancy for a term of 
years will determine on the expiry of the term and no notice to quit 
or other formality is necessary for the determination of the tenancy 
in such cases. ^ But the tenancy may be renewed under the circum- 
stances mentioned in Section 116 of the Transfer of Property Act.^ 
Where no such circumstances are established, a suit by the landlord 
against the tenant would be barred after twelve years from the 
expiry of the term of the tenancy.^ But, where a tenancy is renewed > 
a landlord is entitled to sue for possession only on the termination 
of such renewed lease in the manner provided by law'* and hence, a 
suit for possession by the landlord can be brought in such cases at 
any time within twelve years of the determination of the renewed 
lease,^^ 

Where it is established that a settlement is made annually by 
the landlord with the tenant, the tenancy terminates at the end 
of each yea-^*.® 

7. (1917) AIR 1917 Cal 746 (786) : 36 Ind Cas 321 : 43 Cal 332, Bam Narain 

Singh v. Choia Nagyur Banking Association. 

(1925) AIR 1925 Pat 228 (236) : 82 Ind Cas 204, Gopal Ojha v. Barnadhar 
Singh. 

8, See Foot-Note (2a) to Note 12, infra. 

Note 6 

1. (1881) 7 Gal 710 (712) : 9 Gal L R 240 : 4 Shome L R 186, Chaturi Singh v. 

Makund Lall. 

(1908) 7 Cal L Jour 615 (626), Madan Mohan Oossain v. Kumar Banieshioar 
Malia. 

(1934) AIR 1934 Nag 67 (67) : 30 Nag L R 155 : 148 Ind Cas 561, Gopinath 
Maharaj v. Mothi Chiiva. 

2. (1921) AIR 1921 Cal 741 (747) : 48 Cal 359 : 61 Ind Gas 503, Mahomed 

Ayejuddin Mea v. Prodyot Kumar Tagore. 

3. (1904) 1 All L Jour 201 (205, 206), Lachman v. Gulzari Lai. 

(1898) 22 Bom 893 (898), Kantheppa v. Seshappa. 

(1926) AIR 1926 All 584 (585) : 95 Ind Cas 103, Kanhaiya Lai v. Nanag 
Bam. 

(1922) AIR 1922 All 318 (319) : 44 All 583 : 75 Ind Cas 454, Bisheshar 
Nath V. Kundan. 

(1909) 1 Ind Cas 208 (209) : 31 All 318, Khunni Lai v. Madan Mohan Lai. 

(1927) AIR 1927 Bom 650 (650) : 105 Ind Cas 859, Purshotam Yashwant v. 
Vishnu Oorathe. 

4. (1935) AIR 1935 P 0 59 (62) : 154 Ind Cas 945 (P C), Chandrika Prasada v. 

B. B. d C. I. By. Co. 

(1911) 9 Ind Cas 141 (146) (Mad), Linga Beddi v. Venkata Krishna Bao. 

5. (1917) AIR 1917 Cal 603 (606) : 32 Ind Oas 827, Lalji Sahu v. Shamlal. 

G. (1929) AIR 1929 Pat 444 (446) : 118 Ind Oas 306, Pratap TJdai Nath Sahi 
Deo V. Jagannath Mahto. 
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Jirtiole l89 7. Determination by notice to quit. — In the absence of a 

Note? contracfc to the contrary, a notice to quit or of an intention to quit 
is one of the recognized modeis of determining a lease. Where the 
lease is for a term of years, it cannot be determined by a notice to 
quit before the expiry of the term. The reason is that in such cases, 
there is a contract preventing the determination of the lease before 
the end of the period fixed. Similarly, a permanent lease cannot be 
determined by a notice to quit. As seen in Note 6 above, a lease for 
a term of years determines automatically on the expiry of the term 
and a notice to quit is not necessary to determine the lease in such 
cases. 

Section 106 of the Transfer of Property Act provides that in the 
absence of a contract or local law or usage to the contrary, a lease 
of immovable property for agricultural or manufacturing purposes 
shall be deemed to be lease from year to year, terminable, on the 
part of either lessor or lessee, by six months’ notice expiring with 
the end of a year of the tenancy;^ and that a lease of immovable 
property for any other purpose shall be deemed to be a lease from 
month to month, terminable, on the part of either lessor or lessee, by 
fifteen days’ notice expiring with the end of a month of the tenancy.^ 
The second paragraph of the Section prescribes the form in which 
such notice is to be given. In cases not governed by the Transfer of 
Property Act, the period of the notice must bo determined according 
to the rule of justice, equity and good conscience, having regard to 
all the circumstances of the case.^ 

A notice to quit or of an intention to quit is a formal expression 
of the will of the party giving the notice that the tenancy shall termi- 
nate.^ Whether a notice contains such formal expression depends 
on the construction of the particular notice in question. In Harihar 
Banner ji v. Bamshashi Boy,^ their Lordships of the Privy Council 
observed as follows: “If this were a case arising in England, the 
English authorities would therefore be applicable. It has not been 
suggested, and could not, their Lordships think, be successfully con- 
tended, tliat the principles they lay down are not applicable to cases 


Note 7 

1. (1921) AIR 1921 Gal 741 (747) : 48 Cal 359 : 61 lad Gas 503, Mahunted 

Ayejiiddin Mea v. Frodyot Kumar Tagore. 

(1878) 2 Mad 34G (351) : 3 Ind Jur 160, Abdulla Rawutan v. Subbarayyar. 
(Same principle aiiplies to cases not governed by Transfer of Property 
Act and a year to year lease is determinable by a notice to quit.) 
(1902) 12 Mad L Jour 194 (196), Muthusami Pillai v. Srinivasier. (Do.) 

2. (1920) AIR 1920 Cal 581 (582): 57 Ind Gas 798, Jogendra Chandra v. Syam- 

sunder. (Period of notice to terminate lease — Lease for non< agricultu- 
ral purjiGse — Rent payable yearly does not make tenancy one from 
3 'ear to year necessarily — In this case, the tenancy held to be one 
from month to month terminable by fifteen days’ notice.) 

3. (1919) AIR 1919 Cal 529 (531): 51 Ind Gas 415, Shamsoonessa Bihi v. Satya 

Sebak Ghosal. 

4. (1918) AIR 1918 P G 102 (110) : 46 Cal 458 : 45 Ind App 222 : 48 Ind Gas 

277 (P C), Harihar Banerji v. Bamshashi Boy. 

[See also (1898) 22 Bom 241 (243, 244), Kikabhai v. Kalu.) 

5. (1918) AIR 1918 P C 102 (107) : 46 Cal 458 : 45 Ind App 222 : 48 Ind Cas 

277 (PC). 
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arising in India. They establish that notices to quit, though not 
strictly accurate or consistent in the statements embodied in them, 
may still be good and effective in law ; that the test of their suffi- 
ciency is not what they would mean to a stranger ignorant of all 
the facts and circumstances touching the holding to which they 
purport to refer, but what they w^ould mean to tenants presumably 
conversant with all those facts and circumstances, and, further, 
that they are to be construed not with a desire to find faults in 
them which would i*ender them defective but to be construed tit res, 
magis valeat quam periat”^ 

A notice to quit which is not according to the law will not put 
an end to the tenancy.^ Thus, a notice to quit calling upon the 
tenant to quit a portion only of the demised land is not valid and 
will not have the effect of determining the tenancy.^ 

A notice to quit must also be properly served on the tenant. As to 
what will constitute sufficient service, see the undermentioned cases. ^ 

' 8. Determination by surrender. — A tenancy can be determined 
by express or implied surrender; that is to say, by the lessee yielding 
up his interest under the lease to the lessor, and the lessor consenting 
to such yielding up. 

The surrender of a lease before the expiry of the term of the 
lease cannot determine underleases} 

9. Determination by forfeiture. — Section 111 (g) of the 

Transfer of Property Act deals with the determination of tenancy 
by forfeiture. Before the amendment of that clause by Act 20 of 
1929, a tenancy could be detei'inined by forfeiture only where in 
addition to the disclaimer of title or a breach of a condition, the 
lessor or his transferee did some act showing his intention to 
determine the. lease. Under the clause as amended, the lessor or 
his transferee should give notice in w^riting to the lessee of his 
intention to determine the lease. There is a difference of opinion on 

6. That an act may avail rather than jjerish. 

7. (1891) 15 Bom 407 (411), Vitim v. Dhondi, 

8. (1918) AIR 1918 P C 102 (105, 110) : 4G Gal 458 : 46 Ind App 222 : 48 Ind 

Gas 277 (P C), Harihar Banerji v. Ramshashi Roy. 

(1921) 64 Ind Gas 550 (550) (Cal), Raviakanic v. Gunesh Chunder. 

9. (1918) AIR 1918 P G 102 (111, 112) : 46 Cal 458 : 45 Ind App 222 : 48 lud 

Gas 277 (P 0), Harihar Banerji v, Ramshashi Roy. 

(1888) 7 Bom 474 (477), Chandmal v. Bachraj. (If a notice is not properly 
served or otherwise not sufficient, the tenancy must be considered to 
continue.) 

Note 8 

I. (1868) 10 Suth W R 384 (385), Heeramonee v. Gunganarain, 

[But see (1892) 6 C P L R 74 (74), Bhopal Singh v. Thahur Bore Lai. 

(Case under local Tenancy Act.)] 

Note 9 

ta(1925) AIR 1925 All 346 (347) : 47 All 348 : 86 Ind Gas 174, Shih Charan 
Das V. Kharka, 

(1902) 12 Mad L Jour 194 (196), Muthusami Pillai v, Srmivasier, 

Lim. 119 
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Article 189 the question whether in cases not governed by the Transfer of 

Note 9 Property Act, a disclaimer of title by the tenant or a breach of 

condition by him would, by itself, determine the tenancy without 
any act on the part of the landlord showing his intention to 
determine the lease. In the undermentioned cases^ it has been 
held that such act is necessary before the tenancy is determined. 
A contrary view, viz. that no such act is necessary, has been held 
in the cases^ cited below. In Maharaja of Jeypore v. Bulcmani 
Pattamahadevi,^ which was a case to which the Transfer of Property 
Act did not apply, their Lordships of the Privy Council held that 

(1917) AIR 1917 Bom 5 (7) : 42 Bom 195 : 43 Ind Cas 851, Isabali Tayahali 
V. Makadu Ekoba. (Filing of suit itsolf is an act showing such 
intention.) 

(1912) 14 Ind Cas 747 (749) (All), Kadir Baksh v. Prag Narain. (Filing of 
suit itself is not an act showing intention.) 

(1918) AIR 1918 Cal 969 (971) : 46 Cal 469 : 41 Ind Cas 952, Nowrang v. 
Janardan Kishore Lai. 

1. (1900) 24 Mad 246 (251) : 10 Mad L Jour 415, Srinivasa Ayyar v . Muthusami 

Pillai. (Tenancy subsists unless lessor does some act showing inten- 
tion to put an end to the lease.) 

(1926) AIR 1926 Cal 193 (203) : 85 Ind Cas 678, Gopika Raman Boy v. Atal 
Singh. 

(1867) 8 Suth W R 65 (68), C. T, Davis v. Kazee Ahdool Hamed. 

(1897) 21 Mad 153 (160, 163) : 8 Mad L Jour 92, Itiappan v. Manavikrama. 
(1914) A I R 1914 Mad 664 (668) : 37 Mad 1:7 Ind Cas 202, Baja of 
Venkatagiri v. Mukkti Narasayya. 

(1937) A IR 1937 Mad 295 (298) : 172 Ind Cas 690, Annamalai Pathar v. 
Vythilinga Pandara Sannadhi Avergal, (Forfeiture does not deter- 
mine lease though it will give a cause of action for a suit.) 

(1888) 1888 Pun Rc No. 18 page 47 (48), Tota v. Sakotia. (There must be cir- 
cumstances to show acquiescence of landlord in tenant’s act of 
repudiation.) 

(1888) 1888 Pun Re No. 186 page 482 (483), Tulsi Bam v. Jhandu. (Do.) 
(1924) AIR 1924 Lab 389 (392) : 71 Ind Gas 805, Muhamad Hussain v. 
Sahara. (Do.) 

[Nee also (1912) 13 Ind Cas 32 (33) (Lah), Muhafnmad Badar Khan 
V. Chiragshah. 

(1911) 11 Ind Cas 639 (639) (Lah), Ghazau v. Bahadur. (Repudiation 
should be acquiesced in by landlord.)] 

2. (1937) AIR 1937 Mad 295 (298) : 172 Ind Cas 690, Annamalai Pathar v. 

Vythilinga Pandara Sannadhi Aver gal. 

(1915) AIR 1915 Mad 813 (815) : 20 Ind Cas 930 : 38 Mad 445, Korapalu v. 

Narayana. (34 Mad 161 and 17 Ind Cas 947, Followed.) 

(1919) AIR 1919 Mad 897 (902) : 46 Ind Cas 62, Bama Iyengar v. Gurusami 
Chetti. (See 6 Ind Cas 447 and 20 Ind Cas 730 to the same effect— 31 
Mad 403, Dissented from.) 

(1917) AIR 1917 Gal 286 (240) : 34 Ind Cas 833, Divarika Nath v. Ma- 
thura Nath. (Agricultural lease not governed by T. P. Act.) 

(1932) AIR 1932 Lah 586 (590) : 140 Ind Cas 474 : 13 Lah 432, Sohawa 
Singh v. Kesar Singh. (Tenancy will come to an end at the end of 
the agricultural year during which hostile assertion was made.) 

[Nee also (1936) AIR 1936 Lah 741 (742) ; 160 Ind Cas 607, ML 
Bhani v. U jagar Singh.] 

3. (1919) AIR 1919 P C 1 (4) : 42 Mad 589 ; 46 Ind App 109 : 50 Ind Cas 631 

(PC). 

[See also (1932) AIR 1932 Mad 328 (332) ; 137 Ind Cas 487, Periya- 
nan Chetty v. Govinda Bao.] 
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the English law as to forfeiture of tenancy should be held to be 
applicable to the case as being consonant with justice, equity and 
good conscience and their Lordships observed as follows: ‘*Now, 
the rule of English law is that a tenant will forfeit his holding if he 
denies his landlord’s title in clear, unmistakable terms, whether by 
matter of record or by certain matters in pais. The qualification 
that the denial must be in clear, unmistakable terms has not 
unfrequently been apidied by the Courts in India, which have held 
that where a tenant admits that he does hold as tenant of the 
person who claims to be his landlord but disputes the terms of the 
tenancy and sets up terms more favourable to himself, he does not, 
though he fails in establishing a more favourable tenancy, so far 
deny the landlord’s title as to work a forfeiture.” The decision of 
their Lordships would seem to support the second of the two 
conflicting views above referred to. 

It has been hold by the Bombay High Court^ that there can be 
no forfeiture by disclaimer in cases not governed by the Transfer of 
Property Act, unless the disclaimer is in matter of record and unless 
the elements of estoppel are present. 

A mere breach of a condition in a lease will not cause a forfeiture 
or determination of the lease, unless the lease deed provides that 
the landlord should have the right of re-entry on such breach and 
he does some act showing his intention to determine the lease. ^ 

10. Determination by abandonment. — Abandonment of 
tenancy by the tenant is a mode of determining the tenancy 
recognised under certain local Tenancy Acts.^ But, under the 
Transfer of Pro{)erty Act and the general law, abandonment by 
itself will not put an end to a tenancy unless it amounts to a 
surrender, express or implied, which necessarily involves the consent 
of the landlord.^ In the undermentioned caso,^ however, a contrary 

4. (1935) AIR 1935 Bom 41 (44) : 59 Bom 194 : 155 Ind Gas 516, Bachoiappa 

V. Konher Annarao. 

5. (1929) AIR 1929 Oudh 529 (632, 533) : 118 Ind Gas 841 : 4 Luck 649, 

Amhika Prasad v. Betii Madho. 

Note 10 

1. Sec (1928) A I E 1928 Oudh 95 (97) ; 107 Ind Cas 320 : 3 Luck 273, Saheb 

Din V, Mahahir Singh. 

(1926) 97 Ind Cas 302 (303) (Pat), Firangi Rai v. Chheddi Pandey. (B. T. 

Act, Section 87.) 

(1928) AIR 1928 Cal 669 (669) : 114 Ind Cas 791, Abdul Hakim v. Annada 

Prosad. 

(1928) AIR 1928 Cal 193 (195) : 107 Ind Cas 735, Ataharuddin v. Murari 

Mohun Dutt. 

(1922) AIR 1922 Nag 241 (242) : 58 Ind Cas 112 : 18 Nag L R 109, Jodhraj 

V. Daulat. 

(1916) AIR 1916 Gal 454 (455) ; 33 Ind Cas 98 (102) Sakayet Mollah v. 

Alam Mollah. 

2. (1916) AIR 1916 Cal 454 (455) : 33 Ind Cas 98 (102), Sakayet Mollah v. 

Alam Mollah. 

[See also (1883) 9 Cal 071 (675, 679) : 12 Oal L R 843, Judoonath 
Ghose V. Schoene Kilhurn c& Co.] 

3. (1912) 15 Ind Gas 146 (160) (Mad), Amhdlavana Chetty v. Singaravelu 

Odayar. 
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Article 189 
Notes 
10—12 


view has been expressed by Abdur Eahim, J. It is submitted that 
the view is not correct. 

11, Effect of bar under Article. — Where a suit is barred 
under this Article, the landlord's right to the x^i'operty is extin- 
guished under Section 28, ante} Hence, in such cases, the landlord 
is not entitled to recover any rent in respect of the property for 
any period after the expiry of the time limited under this Article.^ 

As seen in Note 6 to Section 28 ante, the person in possession 
cannot acquire by prescription under that Section any higher right 
than what he has been claiming. Hence, where after the deter- 
mination of the tenancy, the tenant remains in x)OSsession claiming 
to be a permanent tenant, the lapse of twelve years under this 
Article will confer on him only the right of a permanent tenant^ 
and not that of a full oivner. 

12. Nature of tenant's possession during tenancy. — The 

possession of a tenant during the period of his tenancy is only a 
permissive one^ and is not adverse to the landlord. The mere 

Note 11 

1. (1922) AIR 1922 P C 184 (185) : 74 Ind Cas 561 (P C), Mohunt Bhagwan 

V. Bamakrishna Bose. 

(1922) AIR 1922 Lah 70 (70, 71) : 64 Ind Cas 652, Fazal v. Milian Khan. 
(Tenancy-at-will determined by repudiation by tenant.) 

2. (1935) AIR 1935 Mad 377 (378) : 157 Ind Cas 569, Amhalam v. Peria 

Karnppan Oheiiy. 

3. (1904) 9 Cal W N 292 (299), Bagdu Majhi v. Baja Sri Sri Durga Porsad 

Sing ha. 

(1910) 5 Ind Cas 965 (967) : 34 Bom 329, Trimhah Bamchandra v. Gulam 
Zilani, 

Note 12 

1. (1880) 0 Oal 311 (316) : 7 Cal L R 181, Gohind Lall Seal v. Debendraiiath 

Mullick. 

la (1920) AIR 1920 Cal 581 (582) : 57 Ind Cas 798, Jogendra Chandra Kar v. 
Sya77i Sundar Das. 

(1921) A J R 1921 Cal 754 (755) : 61 Ind Cas 469, Manmotha Nath Mitter 
V. Anath Bundhu. 

(1914) AIR 1914 Cal 630 (631) ; 23 Ind Cas 298, Deo Nandan Pershad v, 
Udit Narayaji. 

(1914) A I R 1914 Cal 506 (508) : 22 Ind Cas 563, H. Mamiers v. Earihar 
Dutt Koer. 

(1903) 7 Cal W N 294 (296), Keamuddi v. Hara Mohan Mondul. 

(1865) 3 Siith W R 73 (82) : Beng L R Supp Vol. 182, Watsonv. Government. 
(1915) AIR 1915 Cal 132 (132) : 27 Ind Cas 31, Allahuddin v. Birendra 
Kishore Manikya. 

(1875) 25 Suth W R 66 (67), Bajkishore Surma v. Grija Kant Lahiree. 
(1876) 24 Suth W R 113 (114), Baboo Doolu Chund v. Sham Beharee Singh. 
(1875) 25 Suth W R 56 (57), Haradhun Boy v. Hulodhur Chunder Choiv- 
dhry. 

(1872) 18 Suth W R 34 (35), Nuthoo Singh v. Bam Baksh Singh. 

(1866) 6 Suth W R 215 (216), Baj Narain Dutt v. Gour Monee Dossee. 

(1864) 1 Suth W R 171 (172), Kanchunnissa Khatoon v. Khajah Ahdool 
Gunnee. 

(1864) 1 Suth W R 341 (341), Bunseedhur Dass v. Sheikh Mahomed. 

(1875) 25 Suth W R 56 (66), Narain Mundul v. Boolcto Mahato. 
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failure of the tenant to pay rent cannot make his possession adverse 
to the landlord. ^1^ It is also a fundamental principle of law that a 

(1902) 29 Oal 518 (534) : 4 Bom L R 537 : 6 Cal W N 617 : 29 Ind App 
104 : 8 Sar 269 (P C), Secretary of State v. KrisJmarnoiii. 

(1870) 14 Suth W R 357 (358) : 7 Beng L R App 17, Mahararn Sheik v. 
Nakowri Das Mahaldar. 

(1869) 11 Suth W R 102 (103), Shitinhoo Nath Saha v. Bumoari Lai Boy. 
(1889) 16 Cal 806 (809), Jonardhan Mundul Dakua v. Sambhu Nath 
M undid. 

(1926) AIR 1926 All 678 (678) : 96 Ind Cas 187, TuUi Singh v. Sheosaran 
Bai. 

(1929) AIR 1929 All 883 (884) : 122 Ind Cas 737, Kasim Abbas v. Hans Bam. 
(1923) AIR 1923 Lah 247 (248) : 70 Ind Cas 966, Ghauhar v. Manshaw 
Singh. (Possession of licensee from tenant after suit.) 

(1868) 2 Agra 25 (26), Mahomed InayaUooUlah v. Syed Akbarali. 

(1934) AIR 1934 All 722 (722) : 151 Ind Cas 256, Lekhraj v. Chandra. 
(Tenant cannot hold adversely to the landlord by the mere fact of 
encroachment.) 

lb (1922) AIR 1922 P C 272 (278) : 49 Ind App 399 : 2 Pat 38 : 71 Ind Cas 
984 (P G), Jagdev Narain Singh v. Baldeo Singh. 

(1880) 2 All 517 (520) : 4 Ind Jur 650 (F B), Prem Sukh Das v. Bhupia. 
(1917) AIR 1917 Mad 533 (534) : 35 Ind Cas 871, Narasinga Bao v. Banga- 
sami Thevan. 

(1932) AIR 1932 Cal 427 (430) : 59 Cal 464 : 137 Ind Cas 860, Jagadivi- 
pendranarayan v. Bilash Bay. 

(1917) AIR 1917 All 102 (103) : 37 Ind Cas 395, Vijai Narain Singh v. 
Parhhu Narain Singh. 

(1936) AIR 1936 All 381 (383) : 162 Ind Cas 907, Bam Sevak v. Mt. Bani 
Subhaddra Kuar. 

(1887) 7 Ikmi 34 (39), Dadoba v. Krishna. 

(1882) 7 Bom 40 (42) : 7 Ind Jur 201, Tatia v. Sadashiv. 

(1885) 9 Bom 419 (421), Ganga Bai v. Kalapa Dari Mukrya. 

(1894) 18 Bom 250 (255, 256), Bamhhat v. Bababhat. 

(1937) AIR 1937 Pat 96 (98) : 167 Ind Cas 288, Kameshwar Singh v. 

Sakhawat Ali. (AIR 1922 P C 272, Followed.) 

(1936) AIR 1936 Pat 287 (289) : 162 Ind Cas 838, Joti Prasad Singh v. 
Bajendra Narayan Singh. (Do.) 

(1933) AIR 1933 Pat 175 (170) : 146 Ind Cas 527, Mohan Lai Jha v, 
Kanieshwar Singh. (Do.) 

(1933) A I R 1933 Pat 656 (657) : 13 Pat 45 : 149 Ind Cas 1177, Keshav 
Prasad v. Brahmdeo Bai. (Non-pa vment will not create rent-free title: 
AIR 1922 P C 272, Followed.) 

(1923) AIR 1923 Pat 201 (203) : 71 Ind Cas 570, Bam Lochan Baid v. 
Kaniakhya Narain Singh. 

(1881) 3 Mad 118 {V20), Pemimal Naden v.Sanguvien. (4 Cal 314, Approved.) 
(1896) 20 Mad 6 (8), Srinivasaraghava Iyengar v. Mutimsami Padayachi. 
(1922) 65 Ind Cas 749 (751) (Oudh), Durga v. Bam Padarath. 

(1922) AIR 1922 Pat 541 (542) : 1 Pat 292 : 69 Ind Cas 703, Nand Lai 
Sahu V. Tikait Shrinivas. (Non-performance of service — Such non- 
performance was regarded as equivalent to non-payment of rent.) 
(1933) AIR 1933 Mad 668 (669) : 147 Ind Cas 501, Bajagopala Goundar v. 
M am t hamut hu Asary , 

(1937) AIR 1937 Mad 295 *(297) : 172 Ind Cas 690, Annamalai Pathar v. 
Vythilinga Pandara Sannadhi Avergal. (Non-performance of service 
will not determine tenancy.) 

(1907) 7 Cal L Jour 615 (623), Madan Mohan Gossain v. Kumar Bameshwar 
M al'ia . 

(1905) 2 Cal L Jour 569 (672) : 32 Cal 1141, Jogendra Narain v. M. M. 
Craivford. 

(1879) 4 Cal 661 (663) : 3 Ind Jur 666, Poresh Narain Boy v. Kassi Chunder 
Talukdar. 


Article 139 
Note 19 
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Artlole 189 tenant who has been let into iwssession by his landlord cannot deny 

Mote 12 his landlord's title, however defective it may be, so long as he has 

not openly restored possession by surrender to the landlord.^ Hence, 
a mere denial by the tenant of the landlord's right cannot make the 

(1867) 7 Suth W R 400 (400), Troyluchho Tarinee Dossia v. Mohima 
Chunder Muttuck, 

(1924) AIR 1924 Gal 168 (170, 171) : 75 Ind Gas 325, Oiris Chandra v. Sri 
Krishna De. 

(1917) AIR 1917 Gal 583 (584) : 36 Ind Gas 28, Reajiiddin Behari v. Chand 
Baksha Haji, 

(1866) 6 Buth W R 218 (218), Huronath Boy v. Jogender Chunder Boy* 

(1876) 23 Suth W R 253 (253) : 2 Ind App 145 : 14 Beng L R 450 : 3 Bar 
44.9 ; 3 Suther 102 (P C), Prosunno Kuinari v. Golab Chand. 

(1879) 4 Cal 314 (818) : 3 Cal L R 119 : 3 Ind Jur 461, Bungo Ball Mundul 
y. Abdtil Gu ffor* 

(1911) 9 Ind Gas 119 (120) (Cal), Ba7n Nevaz v. Sashi Bushan, 

(1911) 11 Ind Gas 395 (397) (Cal), Srinath Boy v. Satya Kmlcar Sen. 

(1912) 14 Ind Gas 324 (325) (All), Sheodayalsingh v. Oanga. 

(1912) 16 Ind Gas 365 (366, 367) : 40 Cal 173, Prosonna Kumar Mukerjee v. 
Srikantha. 

(1912) 17 Ind Gas 523 (524) (All), Deokinandan Per shad v. Bindeshtoari 
Pershad. 

(1912) 17 Ind Gas 943 (944) : 37 Bom 284, Vinayak Balkrishna v. Siiaram. 
(1913) 19 Ind Gas 119 (120) (All), Abdul Karim v. Cliunni Bibi. 

(1926) AIR 1926 Sind 71 (73, 74) : 90 Ind Gas 1007 : 21 Sind L R 185, 
Siddick Hajee Yakub v. Muharnynad Faruq. 

(1925) AIR 1925 Sind 36 (38) : 79 Ind Gas 59, Mahomed Faruq v. Sidik. 
(1929) AIR 1929 Oudh 370 (371) : 115 Ind Gas 302, Lalta Pershad v. Har^ 
nam. Singh. 

(1931) AIR 1931 Oudh 401 (402) : 132 Ind Gas 770, Krishnapal Singh v. 
Bameshwar Baksh Singh. 

(1932) AIR 1932 Lah 586 (687, 590) : 13 Lah 432 : 140 Ind Gas 474, Sohawa 
Singh v. Kesar Singh. 

(1920) A i'r 1920 Lah 217 (218) : 57 Ind Gas 269, Desraj v. Jaimal Singh. 
(1888) 1888 Pun Re No. 18 page 47 (48), Toia v. Sakoiia, 

(1914) A I R 1914 Lah 530 (530) : 1915 Pun Re No. 25 : 29 Ind Gas 248, 
Dalip Singh v. Raniiia. 

(1930) AIR 1930 Lah 437 (437) : 129 Ind Gas 889, Alla Ditta v. Budha. 
(1933) AIR 1933 Lah 776 (777) : 144 Ind Gas 726, Mahomed v. Makhu. 
(1935) AIR 1935 Lah 441 (443), A7nru v. Santa. 

(1927) AIR 1927 Lah 759 (759) : 100 Ind Gas 73, Lai Singh v. Wadhawa. 
(1910) 7 Ind Gas 252 (253) (Mad), Narayanasamy v. Vathiar Bama Aiyer. 
(Non-performance of service.) 

(1931) AIR 1931 Nag 105 (105) : 122 Ind Gas 271, Haider v. J ankiram. 
(1888) 1 0 P L R 69 (69), Shrihari v. Ram Patil. 

(1936) AIR 1936 Lah 461 (462) : 163 Ind Gas 592, Girdhari Ram v. Qasi^n* 
(1899) 23 Bom 602 (604) ; 1 Bom L B 61, Komar Gowda v. Bhimaji Keshav. 
(Performance of service stands on the same footing as payment of 
rent.) 

(1936) AIR 1936 Lah 741 (742) : 166 Ind Gas 607, Mt. Bharii v. Ujagar 
Singh. 

[See also (1928) AIR 1928 Lah 937 (938) : 113 Ind Gas 643, Balia v. 
Bodh Baj.] 

(1929) AIR 1929 Oudh 370 (371) : 115 Ind Gas 302, Lalta Prasad v. 
Harnam Singh.] 

2. (1915) AIR 1915 P C 96 (98) : 37 All 557 : 42 Ind App 202 : 30 Ind Gas 299 
(PC), Mt. Bilas K unwar v. Desraj Ran jit Singh. 
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Apticle 139 
Note 12 


(1922) AIR 1922 All 128 (424) ; 68 Ind Gas 750, Dcbi Prasad v. Mt. Qujar, 

(1922) AIR 1922 All 318 (319) : 44 All 583 : 75 Ind Gas 454, Bi&heshwar 
Nath V. Kundan. 

(1927) AIR 1927 All 821 (822) : 102 Ind Gas 2Hl,IaitqadAli v.Md. Bakhsh. 

(1936) AIR 1936 All 381 (383) : 162 Ind Gas 907, Pamsevak v. Mt. Ranee 
Suhhadra. 

(1918) AIR 1918 Mad 285 (286) : 45 Ind Gas 656, Eledath Thavazhi v. 
Eliangatil Sankara Valia. (AIR 1918 Mad 278, Followed; AIR 
1915 Mad 1085 and 2 Mad 226, Dissented from.) 

2a (1931) AIR 1931 Mad 577 (580) : 133 Ind Gas 369, Gopala Kudva v. 
Juvappa Kamathi. 

(1866) 6 Suth W R 215 (216), Itajnarain Dutt v. Gour Monee Dossee. 

3. (1903) 27 Bom 515 (539) : 5 Bom L R 274, Fatesingji v. Bemanji. 

(1925) AIR 1925 Oudh 601 (602) : 85 Ind Cas 850, Sultan Khan v. Eard- 
wari. 

(1925) AIR 1925 Oudh 751 (751) : 88 Ind Cas 53, Gayaprasad v. Alam 
Singh. 

4. (1902) 25 Mad 507 (511) : 12 Mad L flour 119, Seshamma Sheitati v. 

Chickaya Hegade. 

(1935) A I R 1935 Bom 41 (46) : 155 Ind Gas 516 : 59 Bom 194, Ranchot- 
appa V. Konher Afinarao. (AIR 1923 P 0 118, Relied on.) 

(1923) AIR 1923 P G 205 (210) ; 47 Bom 798 : 50 Ind App 255 : 74 Ind Cas 
362 (P C), Madhavarao v. Raghunath. (Tenants of service watan 
lands cannot acquire permanent tenancy by prescription.) 

(1914) AIR 1914 Mad 564 (568) : 37 Mad 1 : 7 Ind Gas 202, Rajah of Ven~ 
katagiri v. Narsaya. (Citing with approval Archbold v. Scully, 
(1861) 9 If L G 360, where it was observed that it is not within the 
power of any tenant by any act of his owri to alter the relation in 
which he stands to the landlord.) 

(1917) AIR 1917 Pat 345 (349) : 39 Ind Cas 107, Baldeo Singh v. Brahin^ 
deo Narain Singh. (There is a well recognized principle, namely 
“once a tenant, always a tenant.’’) 

(1926) AIR 1926 Cal 364 (366) : 90 Ind Cas 617, Chhaikuddin Chovidhury 
V. Ram Narayan Ghose. 

(1937) A I R 1937 Mad 126 (127) : 168 Ind Cas 101, AthirarnankuUi v. 
Up’pari. (More assertion cannot convert the nature of the tenure.) 

(1926) AIR 1926 Cal 634 (636) : 92 Ind Gas 963, GoiJal Chandra v. Saiya 
Bhanu. (Mere assertion by admitted tenant does not give him a supe- 
rior right.) 

(1918) AIR 1918 Mad 19 (23) : 45 Ind Cas 867 : 41 Mad 650, Murajalli 
Hunia v. Ramasami Chetti. 

(1930) AIR 1930 Mad 434 (438) : 125 Ind Cas 242, Saldanha v. Roman 
Catholic Church, Mermajal. (A tenant cannot, by any amount of 
declaration and acting on his part, acquire as against the landlord 
title by adverse possession to the properties covered by the lease and 
mere lapse of time does not enable a tenant to acquire the right of a 
permanent tenant.) 

(1921) A I R 1921 Mad 462 (464) : 70 Ind Cas 27, Ponnalagu Konan v . 
Sinniah Odayan. 


tenant’s possession adverse to the landlord.^^ An assertion of a right 
by the tenant inconsistent with that of the landlord under the terms 
of the lease, such as a claim by a tenant for a term of years to be a 
permanent tenant at a fixed rate, would be pro tanto a disclaimer of 
title, ^ Hence, a person who has lawfully come into possession of 
land as tenant cannot, by setting up, during the continuance of such 
relation, any title adverse to that of the landlord and inconsistent 
with the real legal relation between them, acquire by the operation 
of the law of limitation, title as owner or any other title inconsistent 
with that under which he was let into possession.'^ Thus, a notice by 
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Article 139 a life-tenant to the landlord that he is entitled to a permanent and 

Note 12 heritable tenure in the land will not enable him to prescribe for such 

(1922) AIR 1922 Mad 82 (82), TankuMahalalcshmiv.Chamarty Narasimha 
Mur thy. 

(1928) AI R 1923 Mad 661 (662) : 72 Ind Cas 690, Sundararajachariar v. Ali 
Mahamad Ethihar. (Tenant cannot proscribe for a tenancy on more 
favourable terms.) 

(1927) AIR 1927 Oal 918 (914) : 104 Ind Cas 812, Rajni Kanta v. Raj 
Kumari Dasi, (AIR 1923 P G 118, AIR 1923 P G 205 and AIR 
1924 P 0 65, Followed.) 

(1926) AIR 1926 Cal 645 (646) : 91 Ind Cas 451, Jnan Chandra Dhupi v. 
Ray Satish Chandra. (Assertion will not give tenant a higher right.) 

(1935) AIR 1935 Born 382 (383): 159 Ind Cas 378, Ldkhamgov)dav . J arnhhu!) 
(Tenant cannot by assertion claim permanent tenancy by prescription.) 

(1935) AIR 1935 Bom 2i7 (250) : 156 Ind Cas 1020, Varnan v. Khande Ran. 
(Permanent tenancy cannot be acquired by tenant by prescription.) 

(1934) AIR 1934 Bom 194 (197) : 150 Ind Cas 555 : 58 Bom 419, Datto 
Shivrani v. Baba Sahib. (Do.) 

(1929) AIR 1929 Bom 197 (197) : 122 Ind Cas 419, Shaikh Alii v. Khot 
Sahib. (Cannot prescribe for permanent tenancy; 21 Bom 509 held 
considerably shaken by A I R 1923 P C 118.) 

(1932) AIR 1932 Bom 3 (B): 136 Ind Cas 801, Shankar Yestiv . Khernsaw ant. 
(Cannot acquire permanent tenancy ; A 1 R 1923 P 0 118, Followed.) 

(1927) AIR 1927 Bom 667 (668) : 52 Bom 55 : 107 Ind Cas 52, Bhailal 
Nathabhai v. Kalansang Gulabsang. (Permanent tenancy cannot be 
acquired by tenant.) 

(1926) 98 Ind Cas 753 (754) (Oudh). Gajadhar v. Coiirt of Wards, Birwa 
Mahna7in Estate. (Under-proprietary right : A I R 1923 1? C 118, 
Followed.) 

(1926) AIR 1926 Bom 316 (319) : 50 Bom 195: 94 Ind Cas 737, Madhavarao 
V. Immarn Bapu. 

(1924) AIR 1924 P C 65 (73) ; 51 Ind App 88 : 47 Mad 337 ; 82 Ind Cas 226 
(P C), Naina Fillai v. Ramanathan Chetty. (A I R 1923 P C 205, 
Followed.) 

(1925) AIR 1925 Bom 390 (395): 91 Ind Cas 272, Juwan Singhji v. Dolo 
Chhala. (21 Bom 509 and 27 Bom 515 may have to be irc-considered 
in view of A I B 1923 P C 118 and AIR 1923 P C 205.) 

(1925) A I R 1925 Bom 375 (376): 87 Ind Cas 779 : 49 Bom 526, Vishnu Barn 
Chajidra v. Tukaram Garni. (A person who is in possession of the 
watan lands as a tenant of the watandar cannot acquire a right by 
adverse possession to a permanent tenancy.) 

(1918) AIR 1918 Mad 932 (942) : 41 Ind Cas 788, Naina Fillai v. Rama- 
nathan Chetty. 

(1885) 11 Cal 318 (337) : 12 Ind App 52 : 4 Sar 590 : 9 Ind Jur 236 : R & J 
88 (P G), Rohan Singh v. Surat Singh. 

(1923) A I R 1923 Cal 682 (683) : 75 Ind Cas 105, Kedar Nath Sadhukhan 
V. Madhu Sudan Das. 

(1921) AIR 1921 Cal 453 (455) : 68 Ind Cas 109, Jyoti Prosad v. Dasarath 
Ghosh, 

(1915) A I R 1915 Oudh 5 (7): 30 Ind Cas 218, Rani Asre v, Md. Abul Hasan 
Khan. 

(1932) AIR 1932 Lah 586 (589, 590) : 13 Lah 432 : 140 Ind Cas 474, 
Sohaiva Singh v. Kesar Singh. 

(1888) 1888 Pun Re No. 18 page 47 (48), Tola v. Sakotia. 

(1901) 1901 Pun Re No. 65 page 210 (211) : 1901 Pun L R No. 105, Honda 
Ram V. Bhakhu. 

(1908) 4 Nag L R 104 (108), Hiria v. Mahomad Sirajuddin Khan. 

[See (1872) 18 Suth W R 443 (444), Lakhoo Khan v. Wise. 

(1923) 71 Ind Cas 812 (812) (Pesh), Rahimuddin v. Shahhaz Khan* 
(Cannot got permanent right to remain in property.)] 

[See also (1903) 26 Mad 488 (489), Ramastoami Naik v. Thayammal* 
(24 Mad 246, Followed.)] 
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permanent tenancy from the date of the notice. In Mtmtaz Ali v. 
Mohan Singh, ^ their Lordships of the Privy Council observed as 
follows : “They (their Lordships) are unable to affirm as a general 
proposition of law that a person who is, in fact, in possession of land 
under a tenancy or occupancy title can, by a mere assertion in a 
judicial proceeding and the lapse of six or twelve years without 
that assertion having been successfully challenged, obtain a title as 
an under-proprietor to the land.’’ 

Several decisions have, however, j)roceeded on the view that a 
tenant in possession can, by an open assertion of an adverse title 
against the landlord, make his possession adverse so as to make 
limitation run against the landlord from the date of such open 
assertion.^ It is submitted that this view is not correct and is 
opposed to the general trend of decisions. 

4a (1918) AIR 1918 Cal 263 (265) : 43 lud Cas 69, Birendra Kishore v. Muham- 
mad Daulatkhan, 

(1918) AIR 1918 Gal 784 (785) : 88 Ind Gas 469, Birendra Kishore v. 
Fuljan Bihi. 

(1900) 27 Cal 156 (166) : 26 Ind App 216 : 4 Cal W N 274 : 7 Sar 580 (P C), 
Beni Per shad Koeri v. Dudhnath Boy. 

(1935) AIR 1935 Cal 498 (500) : 157 Ind Cas 601, Bepin Chandra v. Tara 
Prasanna. 

(1926) AIR 1926 Cal 193 (202) : 85 Ind Gas 678, Gopika Baman Boy v. 
Atal Singh. 

(1900) 10 Mad L Jour 152 (Jour). 

5. (1923) AIR 1923 P C 118 (121) : 50 lud App 202 : 26 Oudh Gas 281 : 45 All 

419 : 74 Ind Cas 476 (P C.) 

6. (1894) 18 Mad 171 (172), Govinda Pillai v. Bamajitija Pillai. 

(1903) 27 l:;om 515 (539) : 5 Bom L R 274, Fatesing)i v. Bemanji. 

(1926) AIR 1926 Horn 384 (386) : 96 Ind Cas 827, Satyadhyantirtha Swami 
V. Baghunath Daji. (27 Ikmi 515, Followed, though it was admitted 
that the authority was considorably shaken by AIR 1923 P C 205 
and AIR 1924 P C 65.1 

(1917) A I R 1917 Cal 562 (562) : 36 Ind Gas 829, Gour Chandra v. Birendra 
Kishore. (Denial of landlord’s title more than twelve years before 
suit — Suit barred after twelve years.) 

(1921) A I R 1921 Bom 227 (227) : 45 Bom 508 : 59 Ind Cas 718, Babusmg 
liamchandra v. Panda. (21 Bom 509, Followed.) 

(1921) AIR 1921 Bom 295 (296) ; 45 Bom 661 : 60 Ind Gas 913, Gita Bai 
Bhan v. Krishna Malhari. (27 Bom 515, Followed.) 

(1924) AIR 1924 Cal 168 (171) : 75 Ind Cas 325, Girish Chandra Gango- 
padhyaya v. Sri Krishna De. 

(1917) AIR 1917 Cal 583 (584) : 35 Ind Cas 28, Beajiuidin Bepari v. Chand 
Baksha Haji. 

(1916) A I R 1916 Cal 880 (880) : 32 Ind Cas 856, Birendra Kishore v. Ram 
Kumar Chakkravarthi . 

(1866) 6 Suth W R 218 (218), Huronath Boy v. Jogender Chunder Boy. 

(1904) 9 Cal W N 292 (299), Bagdu Majhi v. Raja Sri Sri Diirga Prosad 
Singha. 

(1870) 13 Suth W R 129 (130) : 12 Beng L R 282 (Note), Tekaitnee Gour a 
Goomaree v. Bengal Coal Co. 

(1871) 15 Suth W R 191 (191) : 6 Beng L R App 151, Dhunookdharee Singh 
V. Gopee Singh. 

(1871) 15 Suth W R 232 (233) : 6 Beng L B App 130, Sheikh Nazimuddin 
Hossain v. Lloyd. 

(1869) 12 Suth W R 364 (366) : 12 Beng L R 283 (Note), Button Monee 
Dabee v. Komalakant Mookerjee. 

(1925) AIR 1925 Gal 651 (654) : 52 Cal 676 : 86 Ind Cas 781, Pryambada 
Debi V. Monohar Mukhopadhya. 


Article 139 
Note 12 
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Artiole 139 13. Nature of tenant's possession after determination of 

Note 13 tenancy. — Where a tenant holds over after the determination of 
the tenancy and the landlord has not assented to such holding over 
by receipt of rent or otherwise, no relationship of landlord and 
tenant comes into existence between the parties. The possession of 
the tenant under such circumstances is wrongful} As was observed 
by Sir Lawrence Jenkins, C. J., in Chandri v. Daji Bhau} “a tenant 
by sufferance is only in by the laches of the owner so that there is 
no privity between them.''^^^ But, notwithstanding that the posses- 
sion of the tenant holding over is wrongful, such possession is not 
adverse to the owner. ^1^ In Musammat Allah BaJchi v. ShahMoha- 

(1915) AIR 1915 Cal 527 (528) : 31 Ind Gas 391, Kali Mohan Tripura v. 
Birendra Kishore Manihya Bahadur. 

(1869) 12 Suth W R 167 (168), Khuruckdharee Singh v. Bewat Ball Singh. 
(1907) 34 Cal 753 (773, 774) : 12 Cal W N 193 : 5 Cal L Jour 583, Brojo 
Nath Bose v. Raja Sri Sri Durga Per shad Singh. (Right to minerals.) 
(1893) 18 Bom 507 (512), Vithalhowa v. Narayan Daji, (Person in the posi- 
tion of a tenant-at-will held entitled to prescribe for a right of perma- 
nent ttmanc}' by asserting such right.) 

(1881) 8 Cal L R 150 (151), Shumsher Ali v. Doya Bibi, 

(1907) 7 Cal L Jour 615 (622), Madan Mohan Gossain v. Kumar Uanieswar 
Malia. 

[See aZso (1925) A I R 1925 Sind 36 (39) : 79 Ind Gas 59, Mahomed 
Farug v. Sidik.] 

Note 13 

1. (1926) 98 Ind Cas 911 (912) (Bom), Shravan Shahasingh v. Fattu. (24 Bom 

504, Followed.) 

(1925) AIR 1925 Pat 17 (19) : 81 Ind Cas 535 : 25 Cri L Jour 919, Gita 
Prasad Singh v. Emperor. 

(1897) 21 Mad 153 (164) : 8 Mad L Jour 92, litappan v. Manavikrama, 

(1898) 22 Bom 893 (898), Kantheppa v, Sheshappa, 

(1927) AIR 1927 Bom 192 (194) : 101 Ind Cas 35 : 51 Bom 149, Maganlal 
Dulahhdas v. BJmdar Purshotiam. 

(1927) AIR 1927 All 821 (822) : 102 Ind Gas 231, laitaqad Ali v. Mahomed 
Bakhsh. 

(1924) A I R 1924 Cal 445 (446) : 69 Ind Cas 504, Beajuddin Patioari v. 
Abdul Jobbar. 

(1917) AIR 1917 Mad 901 (902) : 33 Ind Cas 705 : 39 Mad 54, Madar Sahib 
V, Kedar Moideen Sahib. (33 Mad 260, Referred to.) 

[See (1916) AIR 1916 Lab 353 (356) : 1915 Pun Re No. 97 : 32 Ind 
Cas 35, Umar Bakhsh v. Baldco Singh.'] 

2. (1900) 24 Bom 504 (508) : 2 Bom L R 491. 

^ 2 k,See also the undermentioned cases : 

(1924) A I R 1924 Pat 572 (575) : 78 Ind Cas 511 : 3 Pat 534, Hari Oir v. 
Kamakhya Narayan Singh. 

(1927) AIR 1027 Bom i92(194) : 51 Bom 149 : 101 Ind Cas 35, Magan Lai 
Dulabhdas v. Bhudar Purshottam. (24 Bom 504, Pollowod.) 

(1921) AIR 1921 Pat 463 (464) : 80 Ind Cas 568, Mathura Prasad v. Naju 
Khan. 

(1925) A I R 1925 Pat 216 (221) : 4 Pat 139 : 84 Ind Cas 586, Bam Rachhya 
Singh v. Kamakhya Narain Singh. 

2b (1925) AIR 1925 All 698 (699) : 85 Ind Cas 550, Dalmir Singh v. JoH 
Prasad. 

(1917) AIR 1917 Mad 735 (737) : 34 Ind Cas 6, Govindasamy Pillai v. 
Bamaswamy Aiyar. 

(1893) 18 Bom 507 (512), Vithalhowa v. Narayan Daji. (The possession of a 
tenant holding over is not ipso facto adverse to the landlord.) 

(1908) 31 Mad 163 (167) : 18 Mad L Jour 26 : 3 Mad L Tim 256, VadapalU 
Narasimham V. Dronamaraju Seetharamamurthy, 
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mad^ where the defendant in a suit for possession pleaded that his 
possession had been adverse to the plaintiff for the statutory period 
and at the same time relied on Article 139 as barring the plaintiff’s 
suit, their Lordships observed as follows : “It may be noted at 
once that the appellant’s plea of adverse possession is obviously 
inconsistent with the application of Article 139 which relates to the 
case of a landlord suing to recover possession from a tenant.” It has 
accordingly been held that where a tenant holds over, for a period 
of twelve years from the determination of the tenancy, without the 
landlord’s assent, he acquires under Section 28 ante, a title to the 
land, not by reason of his possession having been adverse for a period 
of twelve years but by reason of the efflux of time limited under 
this Article,^ It has also been held that the tenant holding over has 
a position recognized by law and can, unlike a trespasser, sue under 
Section 9 of the Specific Belief Act, if he is dispossessed otherwise 
than in due course of law.^ The proposition that a tenant’s possession 
after the determination of the tenancy is not adverse to the 
landlord would seem to be based on the ground that the principle 
set forth in Bilas Kunwar's case,^ viz, that a tenant who has been 
let into possession cannot deny his landlord’s title so long as he has 
not openly restored possession by surrender to his landlord, is 
applicable also to cases where the tenancy has determined/ 

In some cases,® it has been hold that the tenant’s possession after 
the determination of the tenancy is not wrongfid and in some other 


(1868) 4 Bom H 0 R A C 155 (163), Radhahai v. Shama, 

(1896) 19 Mad 437 (439), Ananiha Bhatta v. Holeya Dcyyu, (Possession of 
person holding over is not hostile to landlord.) 

[See (189.3) 18 Bom 256 (258), Krishnaji Rarnchandra v. Antaji 
Pandurang .] 

[See also (1883) 7 Bom 34 (39), Dadoha v. Krishna. (Tenant continu- 
ing without paying rent for over twelve years— -Possession 
being traceable to the contract of tenancy under which he 
entered, mere length of his enjoyment without payment of 
rent would not ordinarily alfcct the relation between the 
parties.)] 

3. (1934) AIR 1934 P C 77 (80) : 61 Ind App 50 : 56 All 111 : 147 Ind Gas 887. 

4. (1915) AIR 1915 Mad 846 (348) : 25 Ind Gas 109, GanapafM Mudali v. 

Venkata Lakshvimarasaya. (33 Mad 260 and 31 Mad 163, Dissented 
from.) 

5. (1919) AIR 1919 Bom 97 (98) : 43 Bom 531 : 51 Ind Gas 193 : 20 Cri L Jour 

417, Gulam Mahomed Azam v. Emperor, 

(1914) AIR 1914 Mad 296 (296) : 37 Mad 281 : 22 Ind Gas 789, Bhogavalli 
Venkayya v. Kndappa Settya. (11 W R (Eng) 380 and 54 E ,1 Q B 
509, Reiicd on.) 

6. (1915) AIR 1915 P C 96 (98) : 37 All 557 : 42 Ind App 202 : 30 Ind Gas 299 

(P C), Bilas Kumvar v. iJesraj Ranjit Sifigh. 

7. (1915) AIR 1915 Mad 845 (848) : 25 Ind Gas 109, Ganapathi Mndali y, 

V enkata Lakshminarasayya . 

(1938) AIR 1938 Mad 73 (74), Sitharamiah v. Ramaswaviy, 

8. (1930) AIR 1930 All 177 (179) : 122 Ind Gas 865, Onkar Prasad v. Dhani 

Ram, 

(1885) 8 Mad 424 (426) : 9 Ind Jur 309, Adivmlam v. Pir Revuihan, 

(1922) 65 Ind Gas 589 (591) (Cal), Udoy Chandra Basu v. Mahomed Ali 
Bepari. (When a tenant holds over after the expiration of the term of 
the previous tenancy, it is considered to be a new tenancy coming 
into operation after the date of the expiry of the terms of the previous 
tenancy.) 


JLrtiole 139 
Note 13 
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Artiole 139 
Notes 
13—14 


cases,® it has been held that such possession is adverse to the 
landlord. It is submitted that both these views are wrong. 

14. Tenancy right can be acquired by adverse possession. — 

A tenancy right can be acquired by adverse possession under Article 
144. This Article does not apply to such cases.^ See Notes to 
Article 144, hi fra. 


9. (1926) 98 Ind Gas 911 (912) (Bom), Shravan Shahasingh v, Fattu. 

(1902) 26 Mad 535 (537), Paramestoaram Mumbannoo v. Krishnan TengaL 

(1897) 21 Mad 153 (163) : 8 Mad L Jour 92, Itappan v. Manavikrama. 

(1929) A I E 1929 Pat 18 (21) ; 7 Pat 675 : 110 Ind Gas 49d, Bikhi Nath 
Kuari v. Bango Mahto. 

(1912) 16 Ind Gas 546 (547) (Mad), Kandasami Mudali v. Sengoda Mudali. 

(1910) 4 Ind Gas 1080 (1081) : 33 Mad 260, Subraveti Bamiah v. Gundala 
Bantanni, 

(1910) 6 Ind Gas 339 (340) : 37 Cal 674, Bam Chandra Singh v. Bhikambar 
Singh, 

(1909) 3 Ind Gas 566 (567) : 31 All 514, Pusa Mai v. Makdum Baksh, 

(1914) AIR 1914 Lah 530 (530) : 1915 Pun He No. 25 : 29 Ind Gas 248, 
Dalip Singh v. Bannia. (Possession will not bo adverse if a fresh 
tenancy can be inferred from the relationship of the parties.) 

(1914) AIR 1914 Mad 564 (569) : 7 Ind Gas 202 (207, 208) : 37 Mad 1, Baja 
of Venkatagiri v. Mukku Narsayya, 

(1916) AIR 1916 Lah 853 (355) : 1915 Pun Re No. 97 : 32 Ind Gas 35, 
Umar Bhaksh v. Baldeo Singh, 

Note 14 

1. (1014) AIR 1914 Cal 196 (197) : 20 Ind Cas 664 (665), Probhabati Dasi v. 
Taibatufinniam Chaiidhurani . 

(1890) 13 Mad 467 (471), Sankaran v, Periasami. 

(1914) AIR 1914 Cal 51 (53) : 20 Ind Gas 828(824), Protab Narain Mukerji 
V. Biraj Dasi, 

(1926) AIR 1926 Cal 952 (953) : 95 Ind Cas 101, Sadanand Mandal v. Jyo-^ 
tish Kanta Bay, 

(1928) A I R 1928 Cal 47 (48) : 105 Ind Gajj 85, Jarniraddee Naskar v. 

, Basania Kumar Boy. 

(1924) AIR 1924 Mad 292 (294) : 47 Mad 203 : 79 Ind Cas 510, Appamma 
V. C himiaveadu. 

(1878) 4 Cal 327 (329) ; 2 Shomo L R 106, Be joy Chunder Banerji v. Kodly 
Prosanno M ookerji. 

(1917) AIR 1917 Cal 369 (371) : 36 Ind Cas 11, Nabin Chandra Ghosh v. 
N ilkamal M ukhopadhyaya . 

(1908) 35 Cal 470 (476) : 12 Cal W N 686 : 7 Cal L Jour 499, Icharan Singh 
V. Nilmony Balidhar. 

(1868) 10 Suth W R 253 (254) : 1 Bong L R (S N) 25a, Domun v. Shubul 
Koolall. 

(1925) AIR 1925 Gal 1189 (1191) : 89 Ind Gas 747, Swarnamoyi v. Sourendra 
Nath Mitra, 

(1924) A I R 1924 Cal 45 (47) : 60 Cal 487 ; 74 Ind Cas 193, Bhairabendra 
Narain v. Rajendra Narain, 

(1922) AIR 1922 Cal 185 (186) : 68 Ind Cas 1003, Ujir AH Sirdar v. 
Shadhai Behara, 

(1922) AIR 1922 Cal 193 (194) ; 69 Ind Oas 7, Satyendra Nath Banerjee v. 
Krishnasakha Kar, 

(1914) AIR 1914 Cal 743 (743) : 18 Ind Cas 616, Kalicharan Shaha v, 
Dabiruddin Ahmad. 

(1914) AIR 1914 Cal 173 (174) ; 19 Ind Cas 853, Moti Lai v. KaluMandar, 
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15* Speoial op local Act* — Where a special or local law 
prescribes a period for suits for possession by a landlord against a 
tenant, this Article will not ax)ply. The suit would be governed by 
the special or local law.^ See also Notes to Section 29, ante, 

16, Tenancy at will. — A tenant-at-will is not a more trespasser.^ 
His possession is a lawful possession unlike that of a tenant holding 
over after the determination of the tenancy. There is a great 
difference between a tenant-at-will and a tenant on sufferance : the 
former is always in by right ; but the latter holds over by wrong 
after the expiration of a lawful title.^ A tenancy at will is, however, 
determinable at the will of either the landlord or the tenant.^ No 
previous notice is necessary before bringing a suit for ejectment.^ 


(1905) 2 Cal L Jour 125 (135, 136), Ishan Chandra v. Baja Bamranjan. 

(1870) 5 Beug L R 667 (667) (Note), Tekaitni Gowra Kuinari v. Bengal Coal 
Company, 

(1873) 19 Suth W R 252 (254) : 2 Suther 806 (P C), TeJcaetneeGourCoomaree 
V, Mt. Saroo Coomaree, 

(1937) AIR 1937 Oudh 165 (169) : 12 Luck 516 : 164 Incl Cas 1003, Gurdin 
Sah V. Badri. 

[See (1913) 18 Ind Cas 616 (616) (Cal), A’aZic/iaran Saha v.Ddbiruddin 
Ahmad.'] 

[See also (1921) A I R 1921 Mad 410 (411) : 44 Mad 946 : 64 Ind Cas 
828, Sontyanagopala Dasee v. I. Rami. (Anyx^ersou canacquiro 
by x>J'cscription a limited interest as much as an absolute 
ownership,)] 

[But see (1913) 17 Ind Cas 606 (608, 609) : 8 Nag L R 163, Kanhaya 
Lai V. Dular Singh. (Case under C. P. Tenancy Act.)] 

Note IS 

1. (1938) A I B 1938 All 213 (215) ; 175 Ind Oas 20, Fakhrziddin Husain v. 
Abdul Wahid, (Suit under Agra Tenancy Act.) 

(1915) 29 Ind Cas 474 (474) (All), Lekhraj Mai v. Nathu. (Do.) 

(1915) 29 Ind Cas 36 (36) (All), Fyare Lai v. Barn Bharose, (Do.) 

(1915) 28 Ind Cas 907 (908) (All), Pershadi v. Parshotam Naraiyi, (Do.) 
(1915) 28 Ind Oas 691 (692) (All), Mt. Kishan Dai v. Bam Kishun, 

(1922) AIR 1922 P C 142 (142, 146) : 1 Pat 340 : 66 Ind Cas 337 : 49 Ind 
App 81{P 0),Jagannath Das v. Janki Singh. (Case governed by Bengal 
Tenancy Act — Not governed by this Act.) 

[See (1913) 22 Ind Cas 67 (69) (Cal), Durbijoy Mander v. Daman 
Bhagat. (Bengal Tenancy Act.)] 

Note 16 

1. (1859) 8 Moo Ind App 43 (05) : 4 Suth W E 51 : 13 Moo P C 162 : 1 Suthor 

383 (P C), Sreemutty Anundomohey v. John Doe. 

[But see (1880) 5 Cal 679 (683) : 5 Cal L R 527, Gobind Ball Seal v. 
Dehendronaih Mullick.] 

2. Woodfall : Landlord and Tenant, 22nd Edition, page 283. 

See also (1897) 22 Bom 893 (898), Kantheppa Baddi v. Sheshappa, 

3. (1926) AIR 1926 Sind 71 (74, 75) : 90 Ind Cas 1007 : 21 Sind L B 185, 

Sadik Haje Yacuh v. Mahomed Faruq. (Repudiation by tenant.) 
(1922) AIR 1922 Lah 70 (70, 71), : 64 Ind Cas 362, Fazal v. Mihankhan, 
(Do.) 

4. (1878) 2 Mad 346 (351) : 3 Ind Jur 160, Abdulla BowtUayi v. Subbar ayyar. 
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Article 139 
Notes 
16—18 


The tenancy would be determinable by the bringing of a suit for 
ejectment.^ 

17. Permanent tenancy. — A permanent tenancy cannot be 
determined by notice to quit. No suit will therefore lie to eject a 
permanent tenant on the basis of such a notice,^ 

Where in a suit for ejectment, the defendant sets up a permanent 
tenancy, the onus is upon him to substantiate his claim.^ Mere 
proof of long j>ossession is not sufficient to discharge the onus.^ As 
to whether a tenant who has entered under a tenancy which is not 
permanent can subsequently, by adverse t><^8S6Ssion, acquire a 
permanent tenancy, see Notes 12 and 13, ante, 

18. Possession under void lease. — Where a person enters on 
a property under a void lease, there is no relationship of landlord 
and tenant between the owner of the property and such person and 
the latter’s possession would be adverse to the owner to the extent 

5, (1859) 8 Moo Ind App 43 (C5) : 4 Suth W R P C 51 : 13 Moo P C 162 ; 1 
Suthcr 383 (P C), Sreemutty Anundmohey v. Johfi Doe. 

Note 17 

1. (1923) AIR 1923 All 486 (487) : 71 Ind Cas 370, Nobin Chandra Bose v. 

Bandi. 

(1927) AIR 1927 All 342 (344) : 100 Ind Cas 479, Shahjahan Begum v. 
Munna. 

(1917) AIR 1917 Cal 236 (239) : 34 Ind Cas 833, Dwarikanath v. Mathura 
Nath. (Permanent lease is terminable by forfeiture.) 

2. (1920) AIR 1920 P C 67 (69) : 43 Mad 567 : 5(> Ind Gas 117 : 47 Ind App 76 

(P C), Sethuratlinam Iyer v. Venkatachala Gaundan. 

(1926) 92 Ind Cas 961 (961) (dal), Bangshi Badan Haidar v. Ilatan. 

(1929) AIR 1929 P 0 156 (158) : 52 Mad 549 : 116 Ind Cas 601 : 56 Ind 
App 248 (P C), Subramania CheUvar v Subramanya Mudaliar. 

(1902) 25 Mad 507 (610) ; 12 Mad L Jour 119, Seshamma Sheitati v. Chic- 
hay a llegadc. 

(1929) A I K 1929 Cal 37 (38, 41) : 116 Ind Gas 378 ; 56 Gal 738, Kamal 
Kumar v. Nandalal Dubey. 

(1931) A I R 1931 Mad 577 (579) 133 Ind Cas 369, Gopala Kudva v. Juv- 
appa Kamathi, 

(1924) AIR 1924 Mad 828 (828, 829) : 79 Ind Gas 845, Chellamma v. Pen- 
tayya. 

(1925) A I R 1925 Mad 477 (479) : 86 Ind Cas 182, Thiruputhi Goundan v. 

Sharnanna Goiinden. (Occupancy right claimed.) 

(1927) AIR 1927 Mad 331 (333) : 99 Ind Gas 981, Venkata IRattamma v. 
Ghalasami Sreeramulu. 

(1921) AIR 1921 Mad 462 (463) : 70 Ind Cas 27, Ponnalagu Konan v. Sin- 
niah Odayan. 

(1921) A I R 1921 Mad 233 (233) : 62 Ind Cas 760, Suhramania Karayalam 
V. Sivastibramania Pillai. (Right of occupancy.) 

(1929) AIR 1929 Mad 617 (617, 618) : 118 lud Cas 279, Aiyanarsand 
Kaniyala Swamigal Koil Devasthanam w , Periakaruppa Thevan. 

(1928) AIR 1928 Cal 315 (319) : 107 Ind Cas 81 : 55 Cal 355, Monmoiha 
Nath V. Rajeshwar Bai. 

(1914) AIR 1914 Mad 664 (566) : 37 Mad 1 : 7 Ind Cas 202, Rajah of Ven^ 
katagiri v. Narasayya. 

3. (1920) AIR 1920 P C 67 (69) : 43 Mad 567 : 56 Ind Cas 117 : 47 Ind App 

76 (P C), Seturathnajn Iyer v. Venkatachala Goundan. 
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of the right in the assertion of which the property is possessed.^ 
Where, however, under the belief that the lease is valid, the owner 
goes on receiving rent from the tenant, the relationship of landlord 
and tenant will be created between the parties and a suit by the 
owner for possession against the person w^ho ente^rs on the j^roperty 
under the invalid lease will be governed by this Article.^ 

As to the position of a person who has entered under a lease 
which is valid during the lifetime of the grantor but becomes void 
on his death, see Note 4a, supra. 

19. Enoroaohment by tenant. — A tenant encroaching upon 
other property of the landlord does not, merely by reason of such 
encroachment, become a tenant of such property also, and the 
landlord can sue him in ejectment.^ But, if he continues in i>osses- 
sion of the encroached ux)on for twelve years, ho will 

acquire over such property the same rights of tenancy as he had 
over the land originally demised and a suit by the landlord for 
ejecting him will be barred.*^ He can, however, i>rescribe for a higher 

Note 18 

1. (1885) 9 Mad 244 (246) : 10 Ind Jur 61, Madhava v. Narayana. (Invalid 

kanom — Possession under is advfitse to owner — Suit is governed by 
Article 144.) 

(1912) 16 Ind Gas 53 (55) (Mad), Narasaya Tldpa v. Venkataramynana 
Bhatta. 

(1921) 64 Ind Gas 756 (757) (Cal), Poorna Chandra Das v. Joy Lai Payada. 

(1928) AIR 1928 Bom 377 (380) : 114 Ind Gas 266, Gulabhai llayichhodbhai 
V. Bhagwan Kesur. 

(1902) 25 Mad 507 (511) : 12 Mad L Jour 119, Seshainma Shettati v. 
Ghickaya Hegnde. (Article 144 would apply.) 

(1937) AIR 1937 Mad 126 (127) : 168 Ind Gas 101, Athiraviankutti v. 
Uppari. 

(1929) AIR 1929 Bom 174 (176) : 117 Ind Gas 438, Narhar Narayan v. 
Ganapati Hari. (Void permanent lease by Kulkarni vatandar — Lease 
void against successor — But successor allowing twelve years to elapse 
without setting it aside — Defendant gets title to leasehold interest by 
adverse possession.) 

2. (1896) 22 Bom 1 (4, 5), Jugmohandas Vundrawandas v. Ballon jee Edulji, 

(1870) 13 Suth W R 267 (268) : 4 Beng L R App 86, Bumvari Lai Boy v. 

Mahiyna Chandra Kunall. 

Note 19 

1. (1897) 25 Cal 302 (304), ProUad Tear v. Kedarnath Bose. 

(1905) 1 Cal L Jour 95n (95). 

(1905) 2 Cal L Jour 125 (135), Ishan Chayidra Milter v. liaynrayijayi 
Chackerbutty. 

2. (1911) 11 Ind Gas 30 (31) (Cal), Taran Chandra v. Ganendra Nath. (2 Cal 

L Jour 125 and 8 Cal L Jour 557, Followed.) 

(1928) AIR 1928 Pat 63 (64) : 104 Ind Gas 124, Sheonandan Singh v. Kesho 
Prasad Singh. (11 Ind Gas 30, Referred to.) 

(1908) 31 Mad 163 (166) : 18 Mad L Jour 26 : 3 Mad L Tim 256, Narsim- 
ham V. Daronamraju Seetharamamurthy. 

(1917) AIR 1917 Pat 471 (473) : 41 Ind Gas 114 : 2 Pat L J 506, Midnapore 
Zarnindari Co. v. Pandey Sardar. 
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title provided that he has asserted such title to the knowledge of 
the landlord for the statutory period.^ 

A tenant encroaching upon an adjoining land belonging to a third 
party and obtaining it by adverse i)ossession, obtains it for the 
benefit of the landlord who gets a title to the land encroached 
upon,** 

As regards the liability of the tenant for the land encroached 
upon, it has been held that where the land belongs to the landlord 
and the tenant has been holding the land for twelve years in the 
assertion that it forms part of the original holding and that he is not 
liable to pay any additional rent, he acquires by prescription a right 

(1929) AIR 1929 Lah 469 (470) : 117 Ind Cas 810, Amar Nath v. Thakru- 
(1911) 10 Ind Cas 575 (576) : 35 Mad G18, Muthurakkoo Thevan v. Boheri 
Gordon Orr, 

(1925) AIR 1925 Cal 193 (194) : 84 Ind Cas 657, Nekjannessa Bibi v. Abbas 
Molla. 

(1919) AIR 1919 Cal 725 (726) : 53 Ind Cas 184, Jnanada Sundari v. 
Jilapai Betoa, 

(1918) AIR 1918 Cal 154 (155) : 43 Ind Cas 344, Muralidhar Boy v. Sasa- 
dhur FaL 

(1905) 2 Cal L Jour 125 (131, 135), Ishan Chandra v. Bamranjan Chacker- 
butty, 

(1908) 8 Cal L Jour 557 (560), Bakioo Singh v. Sudhrajn Ahir. 

(1918) AIR 1918 Cal 28 (29) : 52 lod Cas 650, Azmat v. Bishun Prakas 
Narain Singh, 

(1917) AIR 1917 Cal 644 (645) : 35 Ind Cas 60, Bijoy Chand Mohatah v, 
Isivar Chandra, 

(1926) A I R 1926 Ouclh 393 (395, 396) : 94 Ind Cas 1034 : 1 Luck 469, Hulas 
V. Barkatunnissa, 

(1884) 10 Cal 820 (821), Nuddyarchand> Shaha v. Meajan. 

(1912) 14 Ind Cas 212 (212) (Cal), Qopal Krishna Jana v. Lakhirayn Sardar. 
[But see (1926) AIR 1926 Nag 99 (106) : 89 Ind Cas 752, Banau v. 
Banjit Singh.] 

3. (1908) 8 Cal L Jour 557 (559), Baktoo Singh v. Sudhram Ahir. 

(1915) AIR 1915 Cal 557 (558) : 30 Ind Cas 942, Birendra Kishore v, 
Bamcharan. 

(1905) 2 Cal L Jour 125 (135), Ishan Chandra v. Baja Bam Banjan. 

(1874) 22 Suth W R 246 (247), Gooroodoos Boy v. Issur Chunder Bose. 

(1921) AIR 1921 Cal 577 (580) : 67 Ind Cas 170, Jogendra Nath Saha v. 
Jagadindra Nath Bay, 

(1917) AIR 1917 Cal 469 (479): 36 Ind Cas 890, Bamchandra Sil v. 
Bamanmani Dasi. 

(1915) A T R 1915 Cal 386 (387) : 30 Ind Cas 896, Birendra Kishore v. 
Lakshmi, 

4. (1884) 10 Cal 820 (821), Nuddyarchand Shaha v. Meajan. 

(1916) AIR 1916 Cal 596 (597) : 29 Ind Cas 216, Tepu Mahomed v. Tefayit 
Mahomed. 

(1919) AIR 1919 Cal 378 (379) : 51 Ind Cas 797, Rakhal Chandra Ghose v. 
Mohendra Narain Sen. 

(1935) A I R 1935 Cal 771 (772) : 159 Ind Cas 685, Saroj Kumar Bose v, 
Surjya Kanta Sarkar, 

(1928) AIR 1928 Lah 351 (352) : 107 Ind Cas 386, Nanak Chand v. 
Gaman, 
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to hold the land without any additional liability for rent.^ Where the 
Hand encroached upon was that of a third party and was acquired by 
the tenant by adverse possession for the statutory period, it was held 
in the undermentioned case® that no additional rent could be claimed 
'by the landlord in respect of the land encroached upon. This view 
has been dissented from in a later case and it has been held that a 
landlord will be entitled to additional rent." 

20. Onus of proof. — In a suit for j)ossession, the initial onus 
of proof is on the plaintiff to show that he is entitled to possession.^ 
Where the plaintiff proves his title to the property, the onus may 
shift according to the defence of the defendant. If the defendant 
pleads adverse possession for the statutory period, it is for him 
to show luhen such adverse possession commenced.^ If he pleads a 
tenancy, it is for him to prove the tenancy; where a tenancy is shown 
to have once existed, it is for the plaintiff to prove that it has deter- 
mined, the reason being that otherwise he will not be entitled to 
possession.*^ Whore the fact of the determination of the tenancy is 
proved, the onus will shift to the defendant to prove when the 
tenancy determined. In other words, it is for the defendant to prove 
that the tenancy determined beyond twelve years from the date of 
the suit.'^' 


5, (1911) 11 lud Cas 30 (30) (Cal), Taran Chandra Ghose v, Jnanendra Nath 
Boy, 

(1928) AIR 1928 Pat 03 (G4) : 104 lad Cas 124, Sheonandan Singh v. Kesho 
Prasad Singh, 

(1929) AIR 1929 Lah 469 (470) : 117 Ind Cas 810, Amar Nath v. Thakrii, 
(Where ho does not make any such assertion, the landlord’s right to 
additional rent will not bo barred.) 

'6. (1928) AIR 1928 Cal 142 (143) : 105 Ind Cas 737, Jatindra Nath v. Tmi- 
lakyanath, 

7. (1935) AIR 1935 Cal 771 (772) : 159 Ind Cas 685, Saroj Kumar Bose v. 
Surjya Kanta Sarhar. (AIR 1928 Cal 142, Distinguished.) 

Note 20 

1. (1929) 113 Ind Cas 575 (576) (Cal), Nagcndra Nath Vasu v. Kshiradar 

Buidas, 

(1884) 10 Cal 374 (378), Gopaul Chimder v. Nilvioney Mitter. 

2. (1902) 26 Bom 442 (444) : 4 Bom L R dd/Pahhibhai Narayibhai v . BanMiod 

Gobar. 

(1935) AIR 1935 Mad 754 (755) : 156 Ind Gas 581, Sulaiman Boivther v. 
Dawood Khan Saheb. (AIR 1925 Mad 834 and AIR 1927 Mad 287, 
Followed.) 

(1927) AIR 1927 Lah 32 (32) : 91 Ind Cas 1047, Santa Singh v. Narain 
Sifigh. 

3. (1929) 113 Ind Cas 575 (576) (Cal), Nagendra Nath T^'am v, Kshiradar 

Buidas. 

(1925) 112 Ind Cas 257 (258) (Mad), Kadiyiim Bayudti v. Kaviarasu 
Veerraju. 

(1924) AIR 1924 Mad 907 (908) : 82 Ind Cas 623, Subbarayudu v. Nara- 
simha Bao. 

4. (1881) 3 Mad 118 (120), Perurnal Nadan v. Sanguvien. 

(1902) 26 Bom 442 (444) : 4 Bom L R 92, Talshibhai Naranbhai v. Bachhod 
Go6ar. 
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Under Section 109 of the Evidence Act, where it is shown that 
the relationship of landlord and tenant has once existed between 
two persons, the burden of proving that such relationship has ceased 
to exist is on the person who affirms that the relationship has ceased. 
This Section contains the principle on which the propositions stated 
above as to the onus of proving the determination of a tenancy and 
the date of its determination are based. 

See also the undermentioned cases. 

21. Pleading. — A defendant in a suit for possession can plead 
ip the alternative both tenancy and the bar of limitation.^ 

22. Suit against third party getting into possession during 
tenancy — Limitation. — See Notes under Article 144, infra. 


(1938) AIR 1938 Mad 73 (74), fUtharamiah v. Bamastoamy. 

(1869) 12 Suth W R 250 (251), RamrZ/iun Satra v. Nobin Chander Chovj^ 
dhury. 

(1881) 1881 Pun Re No. 110 page 255, Attar Singh v. Ramditta. 

(1901) 1901 PuM Re No. 65 page 210 (212) ; 1901 Pun L R 105, Honda v. 
Bhakhu, 

(1923) AIR 1923 Lah 35 (36) : 09 Ind Cas 363, Ram Das v. Chandi. 
(Tenant-at-will — Onus is tiot discharged by fact that rent which he 
paid did not exceed the amount of revenue and cesses.) 

(1915) AIR 1915 Lah 84 : 30 Ind Cas 29, Mt. Nalvah Begam v. Muhanu 
mad Mirajuddin . 

(1920) A 1 R 1920 Lah 217 (217) : 57 Ind Cas 269, Dos Raj v. Jaimal Singh. 
(Case of tcnancy-at-will.) 

[See (1879) 2 All 517 (520) : 4 Ind Jur 650 (F B), Frcyn SuJch Das v. 
Bkupia.] 

[See also (1930) A I R 1930 Lah 437 (437) : 129 Ind Cas 889, Allah 
Data V. BudJia.'] 

5. (1910) 5 Ind Cas 350 (351) (All), Bhagwan Das v. Hari Ram. (Tenancy 
determined more than twelve years liefore suit — Landlord must, to 
succeed, show that by recoupt of rent or assent, a fresh tenancy was 
created and determined.) 

(1910) 5 Ind Cas 907 (907) (Mad), Sangila v. Marnthanmthu. 

(1888) 1888 Pun He No. 18 page 47 (48), Tota v. Sakotia. 

Note 21 

1. (1914) AIR 1911 Cal 173(174) : 19 Ind Cas 853(854), Moti Lai Roy v. Kalu, 

Mandar. 

(1882) 7 Bom 96 (99), Maidin Saiba v. Nagapa, 

(1908) 8 Cal L lour 557 (559), Raktoo Singh v. Sudhram Ahir. 

(1903) 7 Cal W N 294 (296), Keaynuddi v.Hara Mohan MondtiL 
(1874) 21 Suth W R 70 (70) : 12 Beng L R 274 (F B), Dinomoney Dabea v. 
Doorgapershad Mozoomdar. 

(1926) AIR 1926 Cal 364 (365) : 90 Ind Cas 617, Chhaikuddin v. Bam 
Narayan, 

[But see (1867) 7 Suth W R 395 (398), Watson d Co. v. Ranee Skurut 
Soojiduree Debia,'] 
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1 40. ‘ By a remain- 1 Twelve years. I W h e n his 
derman, a reversioner estate falls 

(other than a landlord) into posses- 

or a devisee, for posses- sion. 

sion of immoveable 
property. 

S ynopsis 

1. Legislative changes. 

2. Scope of Article. 

3. “Remainderman.” 
i. “Reversioner.” 

5. Suit by landlord for possession. 

6. Article applies also to suit by 

successor of remainderman, etc. 

7. Suit must be for possession of 

immovable property. 

8. Starting point of limitation. 

9. Burden of proof. 

Other Topics 

Adopted son succeeding to estate — Not reversioner 
Ilirt dues arc not immovable property 
Pos.sibility of revt.'rter and reversion ... 

Successive life-interests — Starting point 
Suit by landlord against third party who has dispossessed tenant 

See Note 6, Ft. B ; Note 8, Ft. 3 
Suit for possession by landlord on termination of tenancy — Article not appli- 
cable See Note 5, Ft. 2 

1. Legislative changes. Thero was no specific provision 
corresponding to this Article in the Act of 1859. The Article was 
first introduced in the Act of 1871 and has been re-enacted without 
any change in the later Acts. 

2. Scope of Article* — This x\rticle applies to a suit by a 
remainderman, reversioner or devisee for possession of immovable 
property to which the plaintiff is entitled as such remainderman, 
reversioner or devisee} 

The Article contemplates cases in which the suit is based on a 
cause of action accruing in favour of the remainderman, etc., or of 

^ Act of 1877, Article 140 and Act of 1871, Article 141 

Same as above. 

Act of 1859 

No corresponding provision. 

Article 140 — Note 2 

1. (1925) AIR 1925 Pat 08 (92, 93) : 93 Ind Cas 154 (P B), Harihar Prasad v. 
Kesho Prasad. (PlaintiS who relies solely on his possessory title and 
cannot prove hia title to succeed to the last holder of the estate can- 
not invoke the aid of Article 140 or Article 141.) 


See Note 4, Ft. G 
See Note 7, Ft. 3 
See Note 4, Ft. 7 
See Note 8, Ft, 2a 


Article 140 
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Article 140 
Note 2 


some person claiming through such remainderman, etc. Where the 
suit is based on a cause of action which has already accrued to 
the person from whom the remainderman, etc. derives his title, 
this Article will not apply. Thus, where A grants by his will a life 
estate to B with remainder to C, but during A's lifetime D wrong- 
fully takes jx)sseasion of the property, C’s cause of action for a suit 
against JD will be the same as that of A. In other words, C will have 
no fresh cause of action on his becoming entitled to the possession of 
the estate conferred on him, on the termination of the life-estate in 
favour of' B, Hence, this Article will not apply to a suit for posses- 
sion by G against D, In such cases, time begins to run against A, and 
G will not have a fresh starting ]>oint of limitation on his becoming 
entitled to the possession of the estate, the principle being that 
when once limitation has begun to run in respect of a cause of action, 
it will continue to do so unless it is stopped by virtue of an express 
statutory provision.^ (See Notes to Section 9, ante!) But where, in the 
above illustration, the trespass by I) takes place during the currency 
of the life-estate in favour of B, G\s suit against D will be governed 
by this Article and G will bo entitled to a period of twelve years 
from the time when his estate falls into possession on the death of B. 
The reason is that G does not derive his title from or through B 
but claims on an independent titlo.^ In such cases, a person in Cs 
position has an independent cause of action to sue for possession 
which only accrues on the termination of the prior estate on which 
the plaintiff's estate depends. In other words, adverse possession 
against a life-tenant will not bar the reversioner or remainderman 
succeeding to the estate on the death of the life-tenant.^ Similarly, 
on the death of the life-tenant the I’emainderman or reversioner gets 
a cause of action for a suit for possession against the representatives 
of the life -tenant who may be continuing in possession. Such a suit 
will be within tins Article.*'' 

2. (1929) A I R 1929 P C 158 (162) : 51 All 367 : 117 lucl Gas 22 : 56 Ind App 

192 (P C), Janies Richard, Rennel Skinner v. Ktinwar Nazinihal 

Singh. 

(1935) AIR 1935 Cal 702 (704) : 159 Ind Gas 1101, Ilemendra Nath Roy v. 

J anendra Prasanna. 

[See (1925) AIR 1925 Pat 68 (92) : 93 Ind Gas 454 (F B), Harihar 
Prasad v. Kesko Prasad. 

(1924) AIR 1924 Lab 292 (292) : 69 Ind Gas 398, Khillu Ram v. 
Bhiran Bai,] 

[See also (1924) AIR 1924 Pat 721 (782) : 3 Pat 880 : 83 Ind Gas 812, 
Kesho Prasad v. Madho Prasad. (Cause of action accruing to 
executor or administrator — No fresh start of limitation to 
devisee under will.)] 

3. (1886) 12 Cal 594 (596), Azarn Bhuyan v. Faizuddin Ahmad. 

4. air 1935 Cal 702 (703) : 159 Ind Gas 1101, Ilemendra Nath Roy v. 

J anendra Prasanna. 

(1924) AIR 1924 Pat 721 (732) : 3 Pat 880 : 83 Ind Gas S12, Kesho Prasad 

V. Madho Prasad. 

(1926) 95 Ind Gas 18 (19) (Nag), Mt. Mnlia Bai v. Aviru. 

(1927) AIR 1927 Nag 104. (106) ; 22 Nag L R 175 : 100 Ind Gas 446, 

Deshrani v. Kishore Singh. 

5. See (1912) 15 Ind Gas 146 (153) (Mad), A^nhalavana Cketty v. Singarav&lu 

Odayar. 
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The Article applies only where the remainderman, etc. has not 
obtained possession of the property after the estate has fallen into 
possession.® Where he has obtained such possession but si^bsequently 
lost it, his suit for possession will not fall within this Article. Where 
property is granted by way of remainder, etc. to two or more persons 
and one of them takes possession (on the estate falling into possession), 
his possession will be deemed to be on behalf of all in the absence of 
evidence of ouster, and a suit for i)OSsession by the others will not bo 
governed by this Article.^ 

A mortgages certain property to B and then, by will, devises the 
property for life to G with remainder to I). During the currency of 
C’s life-estate, B, the mortgagee, transfers the property for considera- 
tion to E. G fails to sue for the possession of the property during his 
lifetime and after his death, I) sues E for possession of the property. 
Held that the transfer in favour of E having been made during the 
existence of the “particular” estate of 0, the case was governed by this 
Article and not by Article 134 and that D had a period of 12 years 
from his estate falling into i^ossossion within which to bring his suit.® 

3. “Remainderman.’^ — The words “remainderman,” etc. are used 
in this Article in the technical sense they have under the English 
real property law. (See Note 4, infra.) Under that law, a remainder- 
man is a Iverson entitled to a remainder which is defined as follows: — 
“that expectant portion, remnant or residue of interest which, on 
the creation of a particular estate, is at the same time limited over to 
another, who is to enjoy it after the determination of such particular 
estate.”^ 

Thus, where an estate is granted to A for life with remainder to 
B, B will be a remainderman within this Article and his estate will 
fall into possession on the death of ^4. A person to whom property is 

[Sec also (1910) 7 Ind Cas 218 (222) (Cal). Sheo Lai Singh v. UorA* 
Narain. (Claim to absolute estate by adverse possession can- 
not be made by mere assertion on the part of the life-tenant 
that his estate is absolute and will not terminate on his death.) 

(1928) AIR 1928 Oudh 67 (81) : 109 Ind Cas 835, Mohammed Ali 
Khan v. Nisar Ali Khan. (Do.) 

(1929) AIR 1929 Oudh 494 (513) : 119 Ind Cas 337 : 5 Luck 305. 
Nisar All Khan v. Mohamed Ali Khan. (Do.)] 

G. (1920) AIR 1920 Nag 199 (200) ; 56 Ind Cas 929, Gajibai v. Nilhanih. 

(1922) AIR 1922 Bom 837 (337), Chiklco Bhagwant Nadgir v. 
Chihlio Nilhanih Nadgir. (Reversioner in possession on behalf 
of life-tenant during latter’s life for some time and then dis- 
possessed by defendant — Suit for possession after death of life 
tenant is within the Article — Possession before the estate falls 
into possession is not to Ije taken into account.)] 

7. See (1900) 2 Ind Cas 311 (311) (Mad), Atidipurnam Pillai v. Appusundaram 

Piliai. (Where two of three devisees are in possession, and there 
is no evidence of an intention that they hold adversely, a suit for 
possession by the third devisee not in possession, is not governed 
by Article 140.) 

8. (1929) A I R*^ 1929 P C 158 (161) : 56 Ind App 192 : 51 All 367 : 117 Ind Cas 

22 (P C), James R, R. Skinner v. Naunihal Singh. (Reversing AIR 

1925 All 707.) 

Note 3 

1. Wharton’s Law Lexicon. 


Article 140 
Notes 
2—3 



1910 SUIT FOB POSSESSION BY BEMAINDEBMAN, ETC. 


IrtiGle UO 
Notes 


At a partition in a joint Hindu family certain properties are 
allotted to the father of the family for life, to be divided among 
the sons after his death. The sons have a vested remainder in 
the properties.* 

In the undermentioned case*'' it was held by Bhashyarn Iyengar, J., 
that where a Hindu widow alienates her husband’s property without 
any legal necessity and then adopts a son, the adoption does not 
divest the estate from the alienee immediately but the alienee’s title 
is good for the lifetime of the widow. It was held by the learned 
Judge that in such a case the adopted son takes a vested remainder 
in the property on his adoption and that such remainder falls into 
possession on the death of the widow. But the view that the aliena- 
tion is good during the lifetime of the widow was overruled by a 
Full Bench of the Madras High Court,*' so that the adopted son 
acquires a complete and absolute title to the alienated property 
immediately on adoption and not merely a remainder as held by 
Bhashyarn Iyengar, J. 

See also Note 4 below. 

4. “ ReYersioner.*’ — The terms “remainderman,” etc., in this 
Article are used in the technical sense which tliey have under the 
English real property law.^ Hence, the expression “reversioner” in this 
Article refers to a person who has a “reversion” in the strict sense 
of the English law, viz, “that portion left of an estate after a grant 
of a particular portion of it, short of the whole estate, has been made 
by the owner to another person.”^ In other words, the term “rever- 
sioner” only ai>plies to a donor or his representative to whom the 
remainder of an estate reverts, such remainder not having been 
disposed of by the donor.'* Hence, a person entitled under the Hindu 

2. (1929) A I R 1929 P C 158 (KU) : 58 lud App 192 : 51 All 367 : 117 Iiid Cas 

22 (P C), James li. li. Skinned' v. Naimihal Suigh. 

3. (1929) A T R 1929 P C 158 (IGl) ; 56 lad App 192 : 51 All 367 : 117 Ind Cas 

22 (P C), James Ji. It, Skinner v. Naunihal Singh. 

4. (1923) AIR 1923 Born 415 (415) : 76 Ind Oas 217, Baghunath v. Madhav. 
(1922) AIR 1922 Bom 3.3/ (3.S7), CJhikIco Bhagioant Nadgir v. Chikko 

Nilkanlh Nadgir. (Pi-operfcy assigned by son to mother for life for her 
maintenance with remainder to himself — Son is remainderman.) 

0. (1908) 26 Mad 143 (149) : 12 Alad L Jour 197, Srecrarnul'u v. Ki'ishriarnma, 
C. (1918) AIR 1918 Mad 469 (473) : 41 Mad 75 : 42 lud Cas 245 (F B), Vaidy^ 

nalha Sastri v. Savithri Animal. 

Note 4 

1. (1S95) 1895 Pun Re No 18 page 78 (F B), Iloda v. Harnayn. 

(1883) 1883 Pun Re No. 155 page 477, Bala v. Jati. 

(1924) A I R 1924 Pat 721 (728) : 3 Pat 880 : 83 lucl Cas 812, Kesko Prasad 
Singh v, Madho Prasad Singh. 

2. (1895) 1895 Pun Re No. 18 page 78 (F B), Itoda v. Harnam, 

3. (1902) 26 Mad 143 (147) : 12 Mad L Jour 197, Sreeramulu w . Kidstamma, 


given by way of a contingent remainder also will be a remainderman 
wdthin this Article.^ Any interest in property can be granted by way 
of a remainder. Thus, an equity of redemption can he conferred by 
w^ay of a remainder.^ 

IlUistration, 
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law fco succeed to an estate on the death of a Hindu widow as the 
heir to the last male owner of the property is not a reversionel* 
within the meaning of this Article.'^ Similarly, the collateral heir 
of a person who is entitled under the Punjab Customary Law to 
succeed to the estate of such person is not a “reversioner’' within 
the meaning of this Article.*^ So also, where a Hindu widow adopts 
a son and the adopted son succeeds to the estate on such adoption, 
iie docs not do so as a reversicmar within the meaning of this Article.^ 

A, a Hindu, grants by his will an estate to B, his widow, for life 
with remainder to any son that may be adopted by her. She adopts 
a son ; but the adoption is set aside as invalid. On the death of the 
widow, the plaintiff claims the estate as the heir of AL. The plaintiff 
is not a reversioner within the meaning of this Article. The reason 
is that where a conditional grant is made, as in the above case, wdiat 
is left in the grantor is only a possihility of a reverter and not a 
reversion.^ 

A remainder or a reversion need not necessarily be made depen- 
dent on a life-estate. Thus, wdiere A is entitled to an estate on the 
death of B to whom a prior estate in the same proi^erty has been 
given, /I’.s suit for possession will be within this Article although B's 
estate may not be a life-estate in the strict sense of the term.^ 

A Hindu widow adopts a son. Disputes arising between the 
widow and the son, an arrangement is entered into under which the 
widow is to have the property left by the widow’s deceased liusband 
for life. A suit for possession of the property by the adopted son or 
his representative after the death of the widow will be a suit l)y a 
reversioner within this Article. It has been held that the same 
principle will apply to cases where the widow" is entitled to hold the 
estate for her life under an ante-adoption agreement made with the 
natural father of the adopted son.^'^ 


(1924) A I R 1924 Pat 721 (72B) ; 3 Pat 880 : 83 Ind Cas 812, Kesho Praf^ad 
Singh V. Madhu Prasad Singh. ((Irarit to A for life with remainder to 
( lift to B failing and C becoming entitled to proi^erty — C is not 
reversioner or remainderman.) 

4. (1897) 21 Born 040 (009), Vujidravandas v. Cursondas. 

5. (1895) 1895 Pun Re No. 18 page 78 (F 1^.), lioda v. Tlaniam. 

(1918) A 1 R 1918 Lah 21 (21) ; 47 Ind Cas 189, Hussain Bahhsh v. Pala 
Singh. 

[But see (1922) AIR 1922 Lah 124 (125) : GG Ind Cas 1, Hira Singh 
V. Lai Singh. (Assumed.) 

(1911) 9 Ind Cas 300 (308) ; 1911 Pun Re No 2G, Sunday v. Saligravi. 
(In this case the nearest reversioner is assumed to be rever- 
sioner within this Article — Submitted assumption is not 
correct.) 

G. (1895) 19 Bom 809 (819), Moro Narayan v. Balaji Raghunath. 

(1902) 26 Mad 143 (147) : 12 Mad L jour 197, Sreerarnulu v. Krisiamma. 

7. (1924) AIR 1924 Pat 721 (729) : 3 Pat 880 : 83 Ind Cas 812 Kssho Prasad 

Singh v. Madho Prasad Singh. 

8. (1922) 65 Ind Gas 826 (828) (Cal), Proinoiha Nath Ray Choudhui y v. Dina- 

mani Chaudhurani. 

9. (1921) AIR 1921 Cal 687 (696) ; 65 Ind Cas 866, Secretary df State v. 

Wazed Ali. 

10. (1935) AIR 1935 Cal 702 (704) : 68 Cal 155 : 159 Ind Cas 1101, Hernendra 

Nath Roy v. J nanendra Prasanna Bhaduri. 


Article 1«0 
Note 4 
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- In the undermentioned case,^^ the view was expressed that the^ 
Article applies only where a person first succeeds to a property as an 
heir and not to cases where after succeeding to a property as heir 
he grapts the property to another by way of a life-estate or other 
limited interest and becomes entitled to the prox)erty again on the 
termination of such limited interest. It is submitted that this view 
is not correct. 

5. Suit by landlord for possession,— A person who has given 
a lease of his immovable property to another is a “reversioner'' 
within the meaning of this Article.^ But, the expression “other 
than a landlord” expressly excludes from the applicability of the 
Article, suits by landlords. Hence, a suit by a landlord for recovery 
of possession against his tenant on the termination of the tenancy 
will not fall within this Article.^ To such a suit, Article 139 supra 
will apply. 

It has been held that the expression “other than a landlord" 
only means “ other than a landlord suing as such, his tenant for 
possession ” and does not include a landlord suing a third party for 
possession. Henc?e, it has been held that a suit by a landlord for 
X)ossession against a third party who has dispossessed the tenant will 
be within this Article.^ 

It has also been held that where a tenant has abandoned the 
tenancy and a third person gets into possession of the i)roperty, andf 
claims to hold it adversely both to the landlord and the tenant, the 
landlord’s suit for {)ossession against such third party must be brought 
within twelve years of such third party entering into possession and 
that the period cannot be calculated from the expiry of the term for 
which the lease had been granted/ ^ 

[But see (1935) AIR 1935 Cal 228 (230), Jnanana Prasanna Bha- 
diiri V. llejuendra Nath Boy, (Such agreement cannot create 
life-estate because no estate can be granted by a person who 
has himself no title to the property.)] 

11. (1914) AIR 1914 Lah 458 (460) : 22 Ind Gas 855, Baldao Smgh v. Mohan 
Smgh. 

Note 5 

1. (1912) 15 Ind Cas 146 (152) (Mad), Amhalavana Chetiy v. Singaravelu 

Odayar. 

(1882) 9 Cal 367 (370) : 12 Cal L R 19, Krishna Qohind Dhur v. Hari Churn 
Dhur, 

[Compare (1917) AIR 1917 Cal 603 (605) : 32 Ind Cas 827, Lalji 
Sahu V. ShamlaL (Article 140 does not govern a suit by a 
graiRor of a moharrari for life to evict the zerhharndar of the 
grantee after his death. Grantor is not a remainderman, 
reversioner, etc., within Article 140).] 

2. (1910) 6 Ind Cas 339 (340) : 37 Cal 674, Bam Chandra Singh v, Bhikambar 

Singh. 

3. (1882) 9 Cal 367 (370) : 12 Cal L R 19, Krishna Gohind Dhur v. Hari Churn 

Dhur. 

(1922) A I R 1922 Cal 544 (547). Janendra Mohan Duti v. Umesh Chandra 
Guha. 

[But see (1912) 15 Ind Cas 146 (152) (Mad), Ambalavana Chetty v. 
Singaravelu Odayar, (Per Sundara Iyer, J.)] 

4. (1912) 15 Ind Gas 146 (150) (Mad), Amhalavana Cheity v. Singaravelu 

Odayar. (Per Abdul Rahim, J.) 
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6. Article applies also to suit by successor of remainder, 
man, etc. — This Article applies also to a suit by the successor of the 
remainderman, reversioner or devisee who claims as representing the 
interest of such remainderman, etc.^ 

7. Suit must be for possession of immovable property. — 

The Article applies only to a suit for possession of immovable pro- 
perty. A suit for possession by a remainderman, etc. alleging that the 
instrument under which the defendant is holding the property is not 
binding on the plaintiff, is governed by this Article. Such a suit is 
not one to set aside the instrument and therefore is not within 
Article 91, ante} 

A suit for possession by a remainderman, etc., challenging the 
adoption under which the defendant claims to be in possession, is 
governed by this Article and not Article 118. The reason is that 
Article 118 only applies to suits for declaration pure and simple and 
not to suits for possession in which the Court has incidentally to 
determine the validity of an adoption.^ 

It has been held that hirt dues are not “immoveable property’' 
within this Article.^ 

8. Starting point of limitation.— The starting point of limi- 
tation under this Article is the date when the estate falls into 
possession,^ Thus, where a remainderman or reversioner entitled to 
property on the termination of a life-estate sues for possession of the 
property, the starting point of limitation is the date of the death of 
the life-tenant, that being the date when the plaintiff’s estate falls 

Note 6 

1. (1921) AIK 1921 Cal 687 (696) : 65 In<l Cas 866, Secy, of State v. Wazed AH. 
(1922) AIR 1922 Bom 367 (837), ChikJco Bhagxoani v. Ohikko Nilkantha. 
(1909) 2 Ind Cas 311 (311) (Mad), AucUf urnam Filial v. Aypusandaram Filial. 

. [See (1935) A I B 1935 Cal 228 (230), Jnanana Frasanna Bkaduri v. 

Hemendra Nath Hoy. (In this case, the reinaiu derma ii pre- 
deceased the life-tenant and was succeeded by the widow of the 
remainderman — The suit was brought by the adopted son of 
such widow— //c/ri that as the life- tenant was succeeded by a 
limited owner. Art. 140 did not appl 3 "--Submitted that tho 
reasoning is not clear.)] 

Note 7 

1. (1900) 27 Cal 156 (166) : 26 Ind App 216 : 4 Cal W N 274 ; 7 Sar 580 (P C), 

Beni Fershad Koeri v. Dudhnalh Hoy. 

(1903) 1903 Pun Re No. 56 page 247 : 1903 Pun L R No. 93 (F B), Dheru 
V. Sidhu. (Gift of ancestral agricultural land hj sonless proprietor — 
Suit by heirs for possession lies within twelve years of death of donor 
—Reversioner need not sue for declaration of invalidity of alienation 
a's condition precedent to maintainability of suit for possession.) 

(1883) 1883 Pun Re No. 155 page 477, Bala v. Jati. 

(1897) 1897 Pun Re No. 65 page 243, Hangan v. Mahtah Chand. 

2. (1896) 21 Bom 159 (162), Fannyamma v. Manjaya. 

(1897) 1897 Pun Re No. 55 page 243, (247), Hangan v. Mahtab Chand, 

(1887) 14 Cal 401 (417), Lala Farhhu Lai v. Mylne. 

3. (1883) 1883 Pun Re No. 155 page 476, Bala v. jati. 

Note 8 

1. (1921) AIR 1921 Cal 687 (696) : 65 Ind Cas 866, Secretary of State v. Wazed 
All Khan. 

(1922) 65 Ind Cas 826 (828) (Cal), Fromotha Nath Hay v. Dmamani Chon- 
dhurani. 


Article 14& 
Notes 
6-8 
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Ai^iole 140 
Notes 
8—9 


into |)oss0ssion.^ Where successive life-interests have been created, 
the rernaiiulerman or reversioner will he in time if he institutes the 
suit for possession within twelve years of the death of the last life 
tenant. Where a landlord sues a third party who has dispossessed 
his tenant, for ])ossession, limitation for the suit will commence to 
run under this Article from the date when the tenancy exjnred.''^ 
Under Hindu law, the right of a devisee under a will accrues 
immediately on the death of the testator and so limitation for a suit 
by such devisee for possession of immovable property devised to him 
will begin to run from the death of the testator.‘‘ 

As the starting point of limitation under this Article is the date 
when the plaintiff’s estate falls into possession, the question as to 
when the defendant’s possession i:>ocamo adverse to the plaintiff is 
not relevant under this Article.^ 

9. Burden of proof. — The burden of proving that the suit 
has been brought within twelve years from the date on which the 
estate fell into possession is on the plaintiff.^ Hence, where the 
plaintiff claims as a remainderman or reversioner entitled to posses- 
sion on the termination of a life -estate, the burden of proving 
that the life- tenant died within twelve years of the suit is on the 
pdaintiff.^ 

Where a plaintiff sues for possession as a remainderman or rever- 
sioner entitled to possession on the termination of a limited estate 
and the suit is brought within twelve years of the tox'mination of 
the limited estate, the burden is on the defendant to prove that 
limitation began to run when the last full owner was in possession 
so as to avoid the operation of this Article.^ 

(1883) 9 Gill 934, (937) : 13 Cal L R 372 (P B), Srecnath Kxir v. Promnno 
Kumar Ghose. 

2. (1935) AIR 1935 Cal 702 (703) : 159 Ind Cas 1101, Havicndra Nath Roy v. 

J ane ndra Prasanna . 

(1891) 14 Mad 495 (197, 498), Kutiy Assan v. Mayan. 

2a (1935) AIR 1935 Gal 702 (703) : 159 Ind Cas 1101, Hemendra Nath Boy v. 
Janendra Prasanna, 

3. (1808) 8 Snfch W K 135 (130), Hiironoth Boy v. Indoo Bhoomn Deb Boy. 
(1882) 9 Cal 307 (370) : 12 Cal L R 19, Krishna Gohindv. Hari Churn. 

4. (1887) 14 Cal SOI (807) : 14 Ind App 168 : 11 Ind Jur 397 : 5 Sar 50 (P C), 

Mylapore Aiyasamy Vyapoori Mndaliar w. Yeo Kay. 

(1890) 17 Cal 272 (270), Krishna Kinhur Boy v, Panchuram Mundul. (The 
men- fact that there h a provision in a will to the effect that the pro- 
perty dtivised should he in the posst!Ssioii of a manager until the person, 
in whose favour the devise is made, should attain the age of 30 years, 
would not prevent the estate from falling into possession, immediately 
on the date of the testator’s death.) 

5. (1910) A T R 1916 Bom 300 (301) : 40 Bom 230 : 33 Ind Cas 484, Jayawant 

Jivanrao v. Bamchemdra Narayan. 

Note 9 

1. (1916) A I R 1916 Bom 300 (301) : 40 Bom 239 ; 33 Ind Cas 484, Jayawant 

Jivanrao v. Batnchandra Narayan. 

2. (1922) A I R 1922 Lah 124 (125) : 66 Ind Cas 1, llira Singh v. Lai Singh. 

3. (1935) A I R 1935 Cal 702 (704) : 159 Ind Cas 1101, Hemendra Nath Boy v. 

J nanendra Prasanna. 


* 



THE INDIAN LIMITATION ACT, IX OF 1908 

VOLUME II 

THE FIRST SCHEDULE 


ARTICLES 1 TO 140 
WITH SYNOPSES IN PARALLEL COLUMNS 


Abticles Synopses 

Paet I. — Tiiikty Days. 


1 . To contest an award of the Board of 
Bovenue under the Waste Lands (Claims) 
Act, 1863. — Thirty days. — When notice j 
of the award is delivered to the plaintiff. I 


1. Sco].Mi of the AL*licle : p. 945 


Pakt IL — Ninety Days. 


2 . For compensation for doing or for 
omitting to do an act alleged to be in 
pursuance of any enactment in force for 
the time being in Britisli India. — Ninety 
days. — When the act or omission takes 
[)lace. 


1. Bcopci of the Article : p. 947 

2. Wrongful ;iets or omissions under contracts ; 
p. 950 

3. (3asos falling within this and another Article : 

p. 951 

4. Doing or oniitting to do ; p. 951 

5. “Alleged to be”; p. 951 

6. Compensation : p. 952 

7. “Enactment in force”: p. 953 

8. Starting point : p. 953 


Pabt til — Six Montes 


3 . Under the Specific Belief Act, 1877, 
Section 9, to recover possession of immove- 
able property. — Six months. — • When the 
dispossession occurs. 


4 . Bepealed by Section S of the IlepeaU 
inq and Amending Act, XX of 1937, 


1. Legislative changes : p. 955 

2. Scope of th(i Article : p. 955 

3. Possession aJid dispossession : p. 957 

4. Immovable property : p. 959 

5. lY'rson in jx'jsscssion without any title dispos- 

sessed by trespasser — Suit after six months, if 
barred : p. 900 

0, Suit on title — Failure to prove title — Dc^cree, 
if can bo given under Section 9 of the Specific 
Relief Aet : p. 900 

7. Defendant maintained in possession under 
Section 14,5, Criminal Procedure (.'ude — Plain - 
tilT if can sue umha- Section 9, Spajific Belief 
Act ; p. 961 


Part IV. — One Year. 


5, Under the summary procedure re- 
tired to in section 128 (2) (f) of the Code 
Civil Procedure, 1908, whore the provi- 
sion of such summary procedure does not 
'oxclude the ordinary procedure in such 
and under Order XXXYUI of the said 
^ Catde. — One year. — When the debt or 
ii'pjidated demand l)ecomos payable or 
the property becomes recoverable. 


1. Legislative changes : p. 962 

2. Limitation for summary suits ; p. 962 
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Articles 


Synopses 


6 . Upon a Statute, Act, Eegulation or 
Bye-law, for a penalty or forfeiture. — One 
year. — "When the penalty or forfeiture is 
incurred. 


7 . For the wages of a household ser- 
vant, artisan or labourer not provided for 
by this schedule, article 4. — One year. — 
When the wages accrue due. 


S. For the jn’ice of food or drink sold by 
the kee])er of a hotel, tavern or lodging, 
house. — One year. — When the food or 
drink is delivered, 


9, For the price of lodging. — One year. 
— When the price becomes payable. 


lO, To enforce a right of pre-emption, 
whether tlie right is founded on law, or 
general usage, or on special contract. — 
One year. — When the purchaser takes, 
under the sale sought to be impeached, 
physical possession of the whole of the 
property sold, or, whore the subject of the 
sale docs not admit of physical possession, 
when the instrument of sale is registered. 


11, By a person, against whom any of 
the following orders has been made to 
establish the right which he claims to the 
property comprised in the order : 

(1) Order under the Code of Civil Proce- 
dure, 1908, on a claim preferred to, or an 
objection made to the attachment of, pro- 
perty attached in execution of a decree ; 

(2) Order under section 28 of the Presi- 
dency Small Cause Courts Act, 1882. — One 
year — The date of the order. 


1. Scope of the Article ; p. 963 • 

2. Suit must be for a penalty or forfeiture : p. 964 

3. Bye-law : p. 964 

4. Special remedy provided for in other Acts — . 

Effect : p. 964 

5. Special or local law : p. 965 

6. Suit by Government : p. 965 


1. Scope of the Article ; p. 966 

2. “Wages”: p. 966 

3. “Household servant” : p. 967 

4. “Labourer” : p. 969 

5. “Artisan” : p. 970 

6. Starting point of limitation : p. 971 


1. “Hotel, tavern or lodging-house”; p. 971 


1. Lodging : p. 972 

2. Starting point ; p. 973 


1 . Scope of the Article : p. 974 

2. Nature of the right of pre-emption : p. 976 

3. Pre-emption right founded on law : p. 976 

4. Eight founded on gtnieral usage : p. 977 

5. “Eight founded on special contract”; p. 978 

6 . Starting point of limitation : p. 979 

7. When property admits or does not admit of 

physical possession ; p. 980 

8 . The possession must have been taken under 

the sale : p. 985 

9. Sale : p. 986 

10 . “Of the whole of the property sold”: p. 988 

11 . “Is registered” ; p. 989 

12. Burden of proof : p. 990 

13. Suits not within this Article : p. 990 

14. Parties to suit for pre-emption ; 991 

15. Lis pendens : p. 993 

16. Value of the plea of limitation : p. 993 

17. I^loa of right of pre-emption in defence ; p. 993 


1. Legislative changes : p. 996 

2. Scope of the Article : p. 997 

2a Article does not apply to suits on causes of 
action arising Bubseciuent to date of order : 
p. 997 

3. Third party cannot claim benefit of Article : 

p. 998 

4. There must be an order against the plaintiff or 

bis predecessor-in-interest : p. 999 

5. Order against minor : p. 1000 

6. Withdrawal or removal of attachment subse- 
quent to order disallowing claim — Effect of 

p. 1001 

7. Withdrawal of attachment prior to enquip” 

into claim or objection — Effect of : p. 1^9'^ 



Ahticles 


1 lA. By a person against whom an 
order has l-^een made under the Code of 
Civil Procedure, 1908, upon an application 
l)y the holder of a decree for the possession 
of immoveable property or l')y the pur- 
chaser of such property sold in execution 
of a decree, complaining of resistance or 
ol)struction to the delivery of possession 
thereof, or upon an a])plication hy any 
]Kn*son dispossessed of such property in the 
delivery of possession thereof to the decree- 
liolder or purchaser, to establish the right 
whicli ho claims to the i)resent possession 
of the property comprised in the order. — 
One year. — The date of the order. 


12 . To set aside any of the following 

■Bales : — 

fa) sale in execution of a decree of a 
Civil Court ; 

(h) sale in pursuance of a decree or order 
of a Collector or other officer of revenue; 

( c) sale for arrears of Cover n m e n t 
R evenue, or for any demand recoverable as 
arrears; 

f d) sale of a patni taluq sold for current 
^u'rears of rent. 

Ex'pla7iation. — In this article “ patni " 
’oicludes any intermediate tenure saleable 
h3r current arrears of rent. 


Synopses 1917 

8. Suit must be to establish the right which the 

plaintiff claims : p. 1003 

9. Consequential relief, if should l>o asked: p. 1004 

10. “The property comprised in the order”: p. 1005 

11. Clause 1 — General : p. 1006 

12. Order dismissing claim or objection for default' 

p. 1006 

13. Order dismissing a claim or objection on 

ground of delay : p. 1008 

14. Order allowing withdraw’al of claim or objec- 

tion : p. 1009 

15. Consent order in claim petitions : p. 1009 

16. Order in claim proceedings directing sale after 
notifying claim : p. 1010 

17. Order rejecting a claim for want of jurisdic- 
tion : p. 1010 

18. Pro].>erty must have boon attached : p. 1011 

19. “Attached in execution of a decree”: p. 1012 

20. Clause 2 : Order under Section 28 of the Presi- 

dency Small Cause Courts Act, 1882 : p. 1013 

21. Starting point of limitation : p. 1014 


1. Legislative changes : p. 1016 

2. Scope of the Article : p. 1019 

3. Article does not apply to cases falling under 

Section 47 of the Civil Procedure Code : page 
1019 

4. Article applies only to plaintiffs against whom 

order has been passed : p. 1020 

5. Suit must be against a person in whose favour 

the order is made : p. 1020 

6. Court declining to pass an order — Article 

does not apply : p. 1021 

7. Order without jurisdiction — Article does not 

ai)ply : p. 1021 

8. Order not under Ordt!r 21 Rules 98, 09 or 101 

of the Civil Procedure Code — Article does 
not apply : p, 1021 

9. “To establish the right which he claims to the 

present possession of the property”: p. 1024 

10. Effect of not filing suit within one year : page 

1026 

11. Starting point : p. 1026 


1. Scope of the Article : p. 1026 

2. Setting aside a sale, meaning of ; p. 1032 

3. Article has no applicatitm to ilie defcTic*' set up 

by the defendant in possession : p, 10:33 

4. Suit to sot aside a sale on the ground of fraud: 

p. 1034 

5. Sale in execution of a decree of a Civil Court : 

p. 1034 

6. I’llTect of setting aside of, oi' rovers;il or modifi- 
cation of decree after sale : p. 1037 

7. Sale in pursuance of a decree or order of Col- 

lector or other officer of revenue — Clause (b) : 
p. 1038 

8. “Sale for arrears of Government revenue, or 

for any demand recoverable as such arrears” 
— Clause (c) : p. 1039 

9. Sale of patni for arrears of rent — Clause (d) : 

p. 1041 

10. ’'J'ime from which period of limitation com- 
mences : p, 1042 
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Abticles 


Synopses 


— One year. — 

Whoa the sale is confirmed or would 
otherwise have l)ecorne final and conclusive 
had no such suit been brought. 


13 * To alter or set aside a decision or 
order of a Civil Court in any proceeding 
otlier than a suit. — One year. — Tlie date 
of the final decision or order in the case by 
a Court coini)etent to determine it finally. 


1 4 . To set aside any act or order of an 
eflicer of Government in his official capa- 
city, not herein otherwise expressly pro- 
vided for. — One year. — The date of the 
act or order. 

1 S. Against Government to set aside 
any a 1 1 a c h rn e n t , lease or transfer of 
i m m o V e a b I e property by the revenue 
authorities for arrears of Gove r n rn e n t 
revenue. — One year. — When the attach- 
ment, lease or transfer is made. 


16. Ag ainst Government to recover 
money paid under i^rotest in satisfaction of 
a claim made by the revenue authorities 
on account of arrears of revenue or on 
account of demands recoverable as such 
arrears. — One year. — When the payment 
is made. 


1 7 . Against Government for coraj)en- 
sation for land acquired for ])ublic })ur|)Oses. 
— One year. — The date of determining 
the amount of the compensation. 

18. Like suit for compensation when 
the acquisition 'is not completed. — One 
year. — The date of the refusal to complete. 


19 . For compensation for false impri- 
sonment. — One year. — Wlieii the 
i mpri son m e n t e nd s . 

20 . By executors, administrators or 
representatives under the Legal Bepresen- 
tatives Suits Act, 1855. — One year. — 
The date of the death of the person 
wronged. 


1. Scope of the Article ; p. 104.3 

2. “Proceediijg other than a suit”; p. 1045 

3. Civil Court : p. 1046 

4. Starting point : p. 1046 


1. Legislative changes : p. 1048 

2. “To set aside any act or order”: p. 1048 

3. “Any act or order”: p, 1052 

4. “Order” of an officer : p. 1057 

5. “Officer of Government”: p. 1057 

6. Starting point of limitation : p. 1058 


1. Scope of the Article : p. 1059 


1. Legislative changes : p. 1061 

2. Scope of the Article : p. 1061 

2a Money recoverable as arrears of revenue : page 
1061 ■ 

3. “Money paid under protest”: p. 1061 

4. Starting point ; p. 1062 

5. Article 16 and Section 59, Madras Revenue 
Recovery Act : p. 1062 


1. Suit for compensation for land acquired : page 
1064 


1. Suit for compensation when the acquisition is 
not completed : p. 1065 


1. False imprisonment : p. 1066 

2. Terminus a quo : p. 1067 

3. Joint torts and cause of action : p. 1068 


1. Scope of the Article : p. 1069 



Articles 


Synopses 
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21. By executors, administrators or | 
in; 5 prosentatives under the Indian Fatal 
Accidents Act, 1855. — One year. — The 
date of the death of the person killed. 

22 . For compensation for any other j 
injury to the person. — One year. — When 
the injury is committed. 


23. For compensation for a malicious 
])rosocution. — One year. — When the 
plaintiff is acquitted, or the prosecution is 
otherwise terminated. 


24. For compensation for liliel. — One 
year. — Wlien the libel is published. 

25. For compensation for slander. — 
One year, — Wlien the words are s|)oken, 
or, if the words arc not actionable in them- 
selves, when the special damage complained 
of results. 


26. For com])ensation for loss of service 
occasioned by the seduction of the plaintiff's 
servant or daughter. — One year. — Wlien 
the loss occurs. 

27. For compensation for inducing a 
person to break a contract with the plain- 
tiff. — One year. — The date of the breach. 


28. For coin})ensatiori for an illegal, 
irregular or excessive distress. — One year. 
—The date of the distress. 


29. For compensation for wrongful 
^^eizure of moveable property under legal 
Itrocess. — One year. — The date of the 
seizure. 


30. Against a carrier for compensation 
lor losing or injuring goods. — One year. — 
When the loss or injury occurs. 


1. Fatal Accidents Act, 13 of 1855 : p. 1070 


1. Applicabilit}' of the Article to proeoedings 

under the Workmen’s Oonipensation Act, 
1923 ; p. 1071 

2. “Any other injury”: p. 1072 

3. “When the injury is committed”: p. 1072 


1. Actions for malicious prosecution : p. 1073 

2. Applicability of the Article to acts done under 

the Police Act, 1801 ; p. 1074. 

3. “When the plaintilT is acquitted” : p. 1075 

4. Prosecution ; p. 1075 

5. “Prosecution is otherwise terminated”: p. 1070 

0. Suit against joint tort-feasors ; p. 1077 

7. Action against a municipality : p. 1077 


1. Suit for compensation for libed : p. 1078 


1. Suit for compensation for slander : p. 107‘.> 


1. Soduction : p, 1081 


1. Inducing breach of contract : p. 1082 


1. Scope of the Artiidc^ : p. 1083 

2. Compei.isatioii : p. 1084 

3. Terminus a quo : p. 1085 


1. Scope of the Article : p. 1085 

2. Wrongful seizure : p. 1080 

3. Seizure : p. 1088 

4. “Under a legal process” : p. 1089 

5. Moveable property ; p. 1089. 

6 . Gomponsatiou : p, 1090 

7. The claim (or compfiusation must be with 

reference to the wrongful seizure : p. 1091 

8. Starting point of limitation : p. 1092 


1. Scope of the Article : p, 1095 

2. Carrier : p. 1095 

3. For losing goods ; p. 1096 

4. Suit, by whom may be brought : p. 1097 

5. Suit, against whom may be brought : p. 1097 

6. Notice of claim to railway administration : 

page 1098 
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Articles 


SYNOrSES 


3 1 . Against a carrier for compensation 
for non-delivery of, or delay in delivering, 
goods. — One year. — When the goods ought 
to be delivered. 


Part V. — 

32 . Against one who, having a right to 
use property for specific purposes, perverts 
it to other purposes. — Two years. — When 
the perversion first becomes known to the 
person injured thereby. 


33 . Under the Legal Representatives’ 
■Suits Act, 1855, against an executor. — Two 
years. — When the wrong complained of is 
-done. 

34 , Under the same Act against an 
, administrator. — Two years. — When the 
wrong com})lainod of is done. 

35 , Under the same Act against any 
■other representative. — Two years. — When 
the wrong complained of is done. 

36 . For compensation for any malfea- 
sance, misfeasance or non-feasance indepen- 
dent of contract and not herein specially 
provided for. Two years. — When the 
malfeasance, misfeasance or non-feasance 
takes place. 


• Part VI. - 

37 . For compensation for obstructing 
a way or a watercourse. — Three years. — 
The date of the obstruction. 


38 . For compensation for diverting a 
watercourse. — Thi-ee years. — The date of 
the diversion. 


7. Starting point of limitation and onus of proof* 
p. 1098 


1. Legislative changes : p. 1100 

2. Scope of the Article : p. 1101 

8. Carrier : p. 1101 

4. Suit, by whom may be brought : p. 1101 

5. Suit, against whom may be brought : p. 1101 

0. Notice of claim to railway administration : 

p. 1101 

7. Non-delivery of goods : p, 1101 

8. Conversion by carrier — Suit for damages : 

p. 1103 

9. Acknowledgment of non-delivery : p. 1104 
10, Starting point of limitation : p. 1104 


Two Yeaes. 

1. Scope of Article : p. HOG 

2. Right to use property for 8iX3cific purposas : 
p. 1107 

3. Co-sharers or joint proprietors : p. 1109 

4. Perversion : p. 1109 

5. Starting point of limitation ; p. 1110 

G. Starting point of limitation — Burden of proof: 

p. 1110 

7. Limitation and equitable relief : p. 1110 


1. Scope of Articles 33, 34 and 35 : p. 1111 


1. Scope : p. 1113 

2. ‘Tndependont of contract” : p. IIIG 

3. “For compensation” : p. 1117 

4. Commencement of limitation : p. 1118 

5. Continuing wrongs : p. 1118 

6. Misfeasance apjdications under Section 285 

of the Indian Companies Act : p. 1118 

7. Illustrations of wrongs within the meaning 

of Article 3G : p. 1120 

8. Suit against trustee : p. 1122 


Three Years. 

1. Legislative changes : p. 1123 

2. Scope of the Article : p. 1124 

3. Starting point ; p. 1121 


1. Legislative changes : p. 1125 

2. Scope : p. 1125 

3. Starting point : p. 1125 



ARTICIiES 


Synopses 
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39 . For compensation for trespass upon I 
immoveable property. — Three years. — 
The date of the trespass. 


40 . For compensation for infringing 
copyright or any other exclusive privilege. 
— TTiree years. — The date of the infringe- 
ment. 

41 . To restrain waste. — Throe years. — 
When the waste begins. 

42 . For compensation for injury caused 
by an injunction wrongfully obtained. — 
Three years. — When the injunction ceases. 


43 . XTnder the Indian Succession Act, j 
1925, section 360 or section 361 to compel 
a refund by a person to whom an executor 
or administrator has paid a legacy or distri- 
buted assets. — Three years. — The date of 
the payment or distribution, 

44 . By a ward who has attained majo- j 
rity, to sot aside a transfer of property by 
iiis guardian. — Three years. — When the 
ward attains majority. 


45 . To contest an award under any of 
the following Regulations of the Bengal 
Code : — 

The Bengal Land -revenue Settlement 
Regulation, 1822. 

The Bengal Land-revenue Settlement 
Regulation, 1825. 


1. Legislative changes : p. 1120 

2. Scope of the Article : p. 1120 

3. Compensation : p. 1126 

4. Trespass to immovable property : p. 1127 

5. Tre8pa.ss beneath the surface of land ; p. 1127 

6. Trespass by placing things on land : p. 1127 

7. Trespass by cutting and carrying away crops • 

p. 1128 ■ ^ 

8. Trespass and re-entry upon land by owner : 
p. 1129 

9. Trespass, a continuing wrong : p. 1130 

10. Immovable property ; p. 1130 

11. Starting point of liinitation : p. 1131 

1. “Compensation” ; p. 1131 

2. “Copyright” : p. 1132 

3. “Exclusive, privilege” : p. 1132 

4. Infringomeut : p. 1133 

5. Starting point : p. 1133 

1. Scope : p. 1134 

2. “Waste” : p. 1134 

3. Starting point : p. 1135 

1. Injunction : p. 1130 

2. Suit for wrongfully obtaining injunction in 

what cases maiTitainable ; p. 113G 

3. “Wrongfully obtained” : p. 1138 

4. Starting point of limitation ; p. 1139 

1. Legislative changes : p. 1140 

2. Scoi>e : p. 1140 


1. Legislative changes ; p, 1141 

2. Scope of Article ; p. 114.1 

3. What transfers by guardian are binding o,u 

ward unless and until set aside. : p. 1144 

4. “Tran.sfer of property” : p. 1147 

5. Transfer must he by guardian : p. 1148 
G. De facto guardian, trajjsfcr by : p. 1151 

7. Suit by assignee or legal representative of 

ward : p. 1153 

8 . llurdcn of proof as to ago : p. 1155 

9. Several wards— Transfer of their joint prop(3rty 

— Suit to S(;t aside transfer — Limitation 
applicable : p. 1155 

« 

1. Scope of the Article : p. 1156 

2. An award or order in the case : p. 1157 

3. Starting point of limitation : p. 1159 


Lim. 121 
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Akticles 


Synopses 


The Bengal Land-revenue (Settlement 
and Deputy Collectors) Regulation, 1833. 

— Three years — 

The date of the final award or order in 
the case. 

40. By a party bound by such award 
to recover any property comprised therein. 
— Three years. — The date of the final 
award or order in the case. 


47. By any j)er8on bound by an order 
respecting the possession of immoveable 
property made under the Code of Criminal 
Procedure, 1898, or the Mamlatdars’ Courts 
Act, 1906, or by any one claiming under 
such person to recover the property com- 
prised in such order. — Three years. — The 
date of the final order in the case. 


48. For specific moveable pi'operty lost, 
or acquired by theft, or dishonest misappro- 
priation or conversion, or for compensation 
for wrongfully taking or detaining the 
same. — Three years. — When the person 
having the right to the possession of the 
property first learns in whoso })Ossession 
it is. 


48 A. To recover moveable property 
conveyed or bequeathed in trust, de}X)sited 
or pawned, and afterwards bought from the 
trustee, depositary or pawnee for a valuable 
consideration, — Three years. — When the 
sale becomes known to the plaintifif. 

48 B. To set aside sale of moveable 
property comprised in a Hindu, Muham. 
madan or Buddhist religious or charitable 
endowment made by a manager thereof for 
a valuable consideration. — Three years. 
— When the sale becomes known to the 
plaintiff. 


1. Legislative changes : p. 1159 

2. Scope of the Article ; p. 1160 


1. Legislative changes : p. 1162 

2. Scope of the Article ; p. 1163 

3. “Person bound by an order”; p. 1164 

3a. Defendant not party to proceedings in which 
order was passed : p. 1166 

4. “Or by any one claiming under such person” ; 

p. 1167 

4a. Order respecting trust property against trustee 
— Succeeding trustee, if bound : p. 1167 

5. “Order resjx'-cting the possession of immovable 
property” : 1168 

6. Order passed under the Mamlatdars’ Courts 

Act respecting the possession of property : 
p. 1170 

7. “To recover the property” ; p. 1170 

8. Article 47 and limitiition prescribed under 
local or special law : p. 1172 

9. Final order, the starting point of limitation : 

p. 1172 

10. Article 47 and Section 28 : p. 1174 

1. Legislative changes : p. 1175 

2. Scope of the Article : p. 1176 

3. Specific moveable property : p. 1177 

4. Specific moveable property lost : p. 1179 

4a. Suit to recover specific moveable property ; 

p. 1180 

5. Acquired by theft : p. 1180 

6. Acquired by conversion : p. 1180 

7. Wrongfully taking or detaining the same : 

p. 1180 

8. Conversion by a carrier : p. 1184 

9. Starting point of limitation : p. 1184 

10. Having the right to posscission : p. 1184 

11. “In whose possession it is” : p. 1185 

1. Legislative changes : p. 1186 

2. Scope of the Article ; p. 1187 

3. “ Bought ” : p. 1187 
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Synopses 
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49. For other specific moveable pro- 
perty, or for compensation for wrongfully 
taking or injuring or wrongfully detaining 
the same. — Three years. — When the 
property is wrongfully taken or injured, 
or when the detainer's possession becomes 
unlawful. 


SO. For the hire of animals, vehicles, 
boats or household furniture. — Three 
years. — When the hire becomes payable. 


SI . For the balance of money advanced 
in ])ayment of goods to be delivered. — 
Three years. — When the goods ought to 
be delivered. 


S2. For the price of goods sold and 
delivered, where no fixed period of credit 
is agreed upon. — Three years. — The date 
of the delivery of the goods. 


53. For the price of goods sold and 
delivered to be paid for after the expiry of 
a fixed period of credit. — Three years. — 
When the period of credit expires. 

54. For the price of goods sold and deli- 
vered to be paid for by a bill of exchange, 
no such bill being given. — Three years, — 
When the period of the proposed bill 
elapses. 


S5. For the price of trees or growing 
crops sold by the idaintiff to the defendant 
where no fixed period of credit is agreed 
Upon. — Three years. — The date of the 
sale. 


56. For the price of work done by the 
plaintiff for the defendant at his request, 
where no time has been fixed for payment. 
Three years. — When the work is done. 


1. Legislative changes : p. 1189 

2. Scope of the Article : p. 1189 

3. 8peci6c moveable property : p. 1191 

4. Suit to recover specific moveable propu-tv ; 

p. 1191 

6. Compensation : p. 1191 

C). “Wrongfully taking”: p. 1191 

7. Wrongfully injuring the projHBrty : p. 1191 

8. Wrongful detention : p. 1192 

9. Suit for title deeds : p. 1193 

10. Successive conversions by the fwimo person : 

p. 1193 

11. Successive conversions by more than one per- 

son : p. 1194 


1. Scope of the Article : p. 1195 


1. Seoi)e of the Article : p. 1195 

2. “ Money ” : p. 1196 

3. “ Goods ” : p. 119G 

4. Starting point ; p. 1196 


1. liogislative changes : p. 1197 

2. Scope of the Article : p. 1198 

3. ” Price ” : p. 1198 

4. “ Goods ” : p. 1198 

5. “ Delivered ” : p. 1199 

6. Combination of claims : p. 1199 

7. Cantonments Act, Section 273 : p. 1200 

8. Starting point : p. 1200 


1. “Fixed period of credit”: p. 1203 


1. Scope of the Article : p. 1203 


1, Scope of the Article : p. 1204 


1. Suit must be for price of work done : p. 1206 

2. “For the defendant at his request” : p, 1206 

3. “Where no time has been fixed for payment** : 
p. 1206 

4. Starting point of limitation : p. 1207 
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Articles 


Synopses 


57 . For money payable for money lent. 
— Throe years. — When the loan is made. 


58 . Like suit when the lender has 
given a cheque for the money. — Three 
years, — When the cheque is paid. 

59 . For money lent under an agreement 
that it shall be payable on demand. — 
Three years. — When the loan is made. 


60 For money deposited under an 
agreement that it shall be payable on 
demand, including money of a customer in 
the hands of his banker so payable. — 
Three years. — When the demand is made. 


61 . For money payable to the plaintiff 
for money paid for the d(3fendant. — Three 
years. — When the money is paid. 


1. Scope of the Article : p. 1207 ^ 

2. Suit must be based on the loan : p. 1208 

3. Loan and deposit — Distinction between ; 

p. 1208 

4. Loan on pledge or mortgage : p. 1208 

5. “ Payable ” : p. 1209 

6. “ Money ” : p. 1209 

7. Suit on money dealings : p. 1209 


1. Scope of the Article : p. 1211 


1. Legislative changes : p. 1211 

2. Scope of the Article : p. 1212 

3. Suit must be based on the loan : p. 1212 

4. Interest accruing on a loan, if a ‘loan’: p. 1212 

5. “ Money ” : p. 1213 

6. “ On demand ” ; p. 1213 

7. Effect of stipulation to pay interest : p. 1214 

8. Starting point : p. 1215 


1. Legislative changes : p. 1216 

2. Deposit and loan — Distinction : p. 1216 

3. Moneys of customer with banker : p. 1218 

4. Interest accruing on a deposit, if a deposit ; 

p. 1221 

5. Onus of proof : p. 1221 

6. “And includes” : p. 1222 

7. Agreement to pay on demand ; p. 1222 

8. Demand, what is : p, 1224 

9. Who should make a demand : p. 1224 

10. Starting point : p. 1224 


1. Legislative changes : p. 1225 

2. Scope of the Articde : p. 1226 

3. Plaintiff should have paid money : p. 1226 

4. Deposit into Court, wdien amounts to a pay- 
ment : p. 1228 

5. The payment must have been made for the 

defendant : p. 1228 

6. A and D both liable to X — A paying off whole 
liability : p. 1230 

7. A, interested in property, paying (5ff charge 
liable to be paid by B ; p. 1231 

8. A depositing money with B to be paid to C — 

A paying it on failure of B to pay : p. 1232 

9. A taking over liability of B and subsequently 

paying it : p. 1232 

10. A liable to C — B not liable to C but to A — 
A paying off 0 : p. 1233 

11. Suit for contribution by a co-owner in respect 
of repairs or improvement to common pro- 
perty : p. 1234 

12. Co-sharer incurring exponses for common bene- 

fit : p. 1234 

13. Fine paid by A for misuse of land by B: p. 1235 

14. Suit by receiver to recover money spent for 
estate : p. 1235 

16. Suit by an agent against his principal: p. 1235 

16. “Defendant” : p. 1236 

17. Claim for money charged on property : p. 1236 

18. Starting point : p. 12:36 

19. Onus of proof : p. 1238 



Articles 


SYNOI’SES 


1925 


, 62 . For money payable by the defen- 
dant to the plaintiff for money received 
by the defendant for the plaintiff’s use. 

Three years. — When the money is 

received. 


63 . For money payable for interest 
ipon money due from the defendant to the 
:)laintiff‘. — Three years. — When the 
nterest becomes due. 


1. Legislative changes : p, 1239 

2. Scoj,)e of the Article : p. 1240 

3. Sait must be for money : p, 1244 

4. Article not applicable to suit for accounts ; 

p. 1244 

5. Article not applicable to suit for damiiges : 

p, 1245 

0. “Money received by the defendant” : p. 1240 

7. Money must have been received for the plain-. 

tiff’s use at the time of the receipt : p. 1247 

8. Money received for use of plaintiff’s predccessor- 

in-interest — Applicability of the Article : 
p. 1249 

9. Co sharers — Suit by one against another who 

has received the former’s share of money due: 
p. 1249 

10. Suit against agent for money had and received: 

p. 1251 

11. Suit against legal representative of deceased 
agent : p. 1252 

12. Money paid under void agreement : p. 1253 

13. Suit for money paid on an existing considera- 

tion which afterwards fails : p. 1254 

14. Suit for money paid under mistake : p. 1255 

15. Suit for money obtained by fraud : p. 1255 

16. Suit for legacy : p. 1255 

17. Suit for money deposited : p. 1255 

18. Suit for recovery of money paid under judg- 

ment : p. 1256 

19. Suit by auction-purchaser for refund of pur- 

chase money on its being found that the 
judgment-debtor had no saleable interest in 
the property : p. 1257 

20. Sale of patni taluk for arrears of rent, set aside 

— Suit l»y auction-purchaser for refund of 
purchase money : p. 1257 

21. Suit for surplus sabi proceeds on revenue sale : 

p. 1258 

22. Suit for compensation money paid in laud 
acquisition proceedings : p. 1258 

23. Suit to recover tax etc., illegally collected : 

p. 1259 

24. Suit against benamidar receiving money belong- 

ing to real owner : p. 1259 

25. Suit by ward against guardian : p. 12f)0 

26. Suit for refund of assets wrongly paid to 
defeiidaut under Section 73 of the Civil 
I*r(5ceduro Code : p. 12G0 

27. Suit for money wrongly attached : p. 1260 

28. Suit to recover over- pay merit : p. 1261 

29. Suit against person receiving offerings for 

shrine : p. 1261 

30. Suit for haqq-i-chahararn : p. 1261 

31. Other illustrative eases ; p. 1262 

32. Starting point of limitation : p. 1263 


1. Scope of the Article : p. 126-5 

2. Suit for money payable for interest : p. 1267 

3. Interest recoverable under registered contracts: 

p. 1268 

4. Suit for interest charged on immovable pro- 

perty : p. 1268 

5. “When the interest becomes due”: p. 1268 



1926 


Abticles 


Synopses 


64 . For money payable to the plaintiff 
for money found to be due from the defen- 
dant to the plaintiff on accounts stated 
between them. — Three years. — When 
the accounts are stated in writing signed 
by the defendant or his agent duly autho- 
rized in this behalf, unless where the debt 
is, by a simultaneous agreement in writing 
signed as aforesaid, made payable at a 
future time, and then when that time 
arrives. 


65 . For compensation for breach of a 
promise to do anything at a specified time, 
or upon the happening of a specified con- 
tingency. — Three years. — When the 
time specified arrives or the contingency 
happens. 


66 . On a single bond, where a day is 
specified for payment. — Three years. — 
The day so specified. 


67 . On a single bond, where no such 
day is specified. — Three years. — The 
date of executing the bond. 


68 . On a bond subject to a condition. — 
Three years. — When the condition is 
broken. 


69 . On a bill of exchange or promissory 
note payable at a fixed time after date. — 
Three years. — When the bill or note'falls 
due. 


70 . On a bill of exchange payable at 
sight, or after sight, but not at a fixed 
time. — Three years. — When the bill 
is presented. 


71 . On a bill of exchange accepted 
payable at a particular place. — Three 
years. — When the bill is presented at 
that place. 


1. Legislative changes : p. 1270 

2. “Accounts stated”: p. 1270 * 

3. Account stated, acknowledgment and Section 
25 (3) of the Contract Act : p. 1274 

4. Distinction between Article 85 and this Article: 

p. 1275 

6. Accounts must be in terms of money : p. 1276 

6. Statement of account does not extinguish 
original rights : p. 1276 

7. Statement of account between principal and 
agent : p. 1276 

8. Adjustment of accounts not signed, if furnishes 
cause of action : p. 1276 

9. Starting point : p. 1278 

10. “Signed”: p. 1279 


1. Applicability of the Article : p. 1279 

2. Contracts performable ‘on demand’: p. 1281 

3. Registered contracts : p. 1282 

4. Contracts of indemnity and guarantee: p. 1282 


1. Legislative changes : p. 1283 

2. Single bond : p. 1283 

8. “Where a day is si)ecified for payment”: page 
1285 

4. Registered bonds : p. 1287 

5. Suit against legal representatives of execu- 

tant: p, 1288 


1. On a single bond : p. 1288 

2. “Where no such day is specified”: p. 1289 

3. Registered bonds : p. 1289 

4. Security bonds : p. 1289 

5. Starting point : p. 1290 


1. “Bond subject to a condition”, meaning of : 
p. 1290 

2. Suit by assignee of administration bond : page 

1292 

3. Starting point : p. 1292 


1. Scope of the Article : p. 1294 

2. Starting point : p. 1294 

3. Payable at a fixed time after date ; p. 1295 


1. Bill of exchange payable at sight : p. 1295 

2, Bill payable after sight : p. 1295 ^ 


1. Scope of Article : p. 1296 





Articles 


Synopses 


1927 


72 . On a bill of exchange or promissory 
note payable at a fixed time after sight or 
after demand. — Three years. — When 
the fixed time expires. 

73 . On a hill of exchange or promissory 
note payable on demand and not accom- 
panied by any writing restraining or post- 
poning the right to sue. — Three years. — 
The date of the hill or note. 


1. Scope of Jhe Article : p. 1297 


1. Legislative changes : p. 1297 

2. “On a bill of exchange or promisaorv note’* : 
p. 1298 

3. “Payable on demanfl,” nuiitning of ; p. 1299 

4. “Writing restraining or postponing the right 

to sue” : p. 1801 

5. Computation of time : p. 1302 


74 . On a promissory note or bond pay- I 
able by instalments. — Throe years. — The 
expiration of the first term of payment as 
to the part then payable ; and for the other 
parts, the expiration of the respective terms 
of payment. 

75 . On a promissory note or bond pay- 

able by instalments, which provides that, 
if default be made in payment of one or 
more instalments, the whole shall ho due. 
— Three years. — When the default is 
made, unless where the payee or obligee 
waives the benefit of the provision, and | 
then when fresh default is made in respect | 
of which there is no such waiver. I 


76 . On a promissory note given by the 
^aker to a third person to be delivered to 
the payee after a certain event should 
happen. — Three years. — The date of the 
delivery to the payee. 


1. Legislative changes : p. 1302 

2. Scope : p. 1803 

3. Registered bonds : p. 1305 


1. Legislative history : p. 1307 

2. Scope of Article : p. 1308 

3. The suit must bo on a promissory note or 

bond : p. 1308 

4. Such bond or note must be payable by instal- 
ments ; p. 1309 

5. Bond or note must provide for a default ; 
p. 1310 

6. 3’herc must have Ihhui a default ; p. 1310 

7. Article does not apply where default has bo(m 

waived and a fresh default has not occurred : 
p. 1311 

8. Article, if applies where obligee has an option 

to demand payment : p. 13.12 

9. Article, if applies when, on default, whole 

amount is payable on demand : p. 1314 

10. Starting point ; p. 1315 

11. Waiver, meaning of : p, IBIG 

12. Demand of overdue instalment is not waiver ; 

p. 1320 

13. Part payment of instalment or payment gene- 
rally towards account is not waiver : p. 1320 

14. Starting point in respect of surety for instal- 

ment bond : p. 1321 

15. Question of waiver, if one of fact : p. 1321 

16. Onus of proof ; p. 1322 

17. Pleadings and waiver : p. 1322 

18. Waiver of one default does not bar suit on 

second default : p. 1323 

19. “Default clause” is not a iXiualty : p. 1823 

20. Registered instalment bonds : p. 1323 

21. Instalment bond creating charge on property : 
p. 1324 

22. Punjab Loans Limitation Act, 1904 and this 

Article ; p. 1324 

23. Section 20 and this Article : p. 1324 
1. Scope : p. 1325. 



1928 


Abticles 


Synopses 


77 . On a dishonoured, fc^’eign bill, 
where protest has been made and notice 
given. — Three years. — When the notice 
is given. 

78 . By the payee against the drawer 
of a bill of exchange, which has been 
dishonoured by non-acceptance. — Three 
years. — The date of the refusal to accept. 


79 . By the accei)tor of an accornmoda- 
tion-hill against the drawer. — Throe years. 
— When the acceptor pays the amount 
of the bill. 


80 . Suit on a bill of exchange, promis- 
sory note or bond not herein expressly pro- 
vided for. — Three years. — When the 
bill, note or bond becomes payable. 


81 . By a surety against the principal 
debtor. — Three years, — When the surety 
pays the creditor. 


82 . By a surety against a co-surety. — 
Throe years. — When the surety pays 
anything in excess of his own share. 


83 . Upon any other contract to indem- 
nify. — Three years. — When the plaintiff 
is actually damnified. 


1, Foreign bill : p. 1325 

2. “Whore protest ha$ been made and notitiG 
given”: p. 1325 


1. Scope of the Article : p. 1326 

2. Starting point : p. 1326 

3. Suit on accounts : p. 1327 


1. “ Accommodation- WH”: p. 1327 

2. Applicability of the Article : p. 1328 

8. Commencement of limitation ; p. 1323 


1. Scope of the Article : p. 1329 

2. Starting point : p. 1331 


1. Scope of the Article : p. 1333 

2. Suit must be by a surety against the principal 

de>>tor : p. 1333 

3. Article applies only when surety has paid the 
creditor : p. 1335 

4. Creditor’s right against principal debtor barred 
— Rights of surety : p 1336 

5. Starting point : p. 1337 

0. Sureties in respect of mortgage debts : p. 1338 


1. Right of contribution between co- sureties : 
p. 1339 

2. Rights of surety against co- surety before pay- 
ment : 1340 


1. Scope of the Article : p. 1341 

2. Section does not apply to suits for indemnity 

not based on contract : p. 1342 

3. Suit to enforce obligation under Sections 69 
and 70 of the Contract Act : p. 1343. 

4. Suit by agent against principal to enforce obli- 
gation under Section 222 of the Contract Act: 
p. 1343 

5. Suit on registered contracts of indemnity : 
p. 1344 

6. Suit to enforce indemnity charged on immov- 

able property : p. 1345 

7. Suit by vendor against vendee : p. 1345 

8. Suit bv assignor against assignee of lease : 

p. 1347 

9. Suit by surety against principal debtor for 

money paid to co-surety : p. 1347 

10. Suit by creditor against surety : p. 1347 

11. Suits between joint promisors for contribu- 
tion : p. 1347 

12. Starting point : p. 1347 

13. Remedy of plaintiff before payment : p. 1340 

14. Claim to indemnity, when can be set o0 : 
p. 1350 

15. Covenant in an award : p. 1350 



AETICIiES 


Synopses 


1929 


. 84 . By an attorney or vakil for his I 
costs of a suit or a particular business, there 
being no express agreement as to the time 
when such costs are to be paid. — Three 
years. — The date of the termination of 
the suit or business, or (where the attorney 
or vakil properly discontinues the suit or 
business) the date of such discontinuance. 

85 . For the balance due on a mutual, 
open and current account, where there 
have been reciprocal demands between the 
parties. — Three years. — The close of the 
year in which the last item admitted or 
proved is entered in the account; such year 
to be computed as in the account. 


86 . On a policy of insurance, when the | 

sum assured is payable immediately after 
proof of the death or loss has been given 
to or received by the insurers. — Three 
years. — The date of the death of the 
deceased 

87 . By the assured to recover ])remia j 
I3aid under a policy voidable at the election 
of the insurers. — Three years. — When 
.the insurers elect to avoid the policy. 

88 . Against a factor for an account. — | 
Three years. — When tlie account is, dur- 
ing the continuance of the agency demand- 
ed and refused or, where no such demand 
is made, when the agency terminates. 

89 . By a principal against his agent for 
moveable jnoperty received by the latter 
and not accounted for. — Three years. — 
When the account is, during the continu- 
ance of the agency, demanded and refused 
or, where no such demand is made, when 
the agency terminates. 


1. Legislative changes : p. 1351 

2. Suit by attorney or vakil : p. 1B52 

3. “Suit or a particular business” : p. 1352 

4- Api)lic.ation for costs by attorney or vakil • 
p. 1363 

5. Costs : p. 1353 

6. Lien for costs can be pleaded in defence - 
p. 1354 

7. Starting point : p. 1354 


1. Legislative changes : p. IBSH 

2. Scope of the Article : p. 1357 

3. Mutual account and reciprocal demands : 
p. 1358 

4. Advances of loan and repayments : p. 1364 

5. Advances of loan and agency : p. 13G5 

6. Sale of goods and payments of price : p. 1356 

7. Each party selling goods to the other : p. 1367 

8. Advance of loan and sale of good.s : p. 1367 

9. Deposits and withdrawals of money : p. 1367 

10. Loans by each party to the other : p. 1367 

11. Casual or mistaken entries : p. 1368 

12. Rent received from minor’s estate and money 

spent for minor : p. 1368 

13. Shifting balance need not exist thnmghout the 
dealings : p. 1368 

14. “Open and current account”: p. 1369 

15. Each party need not keep one account : 
p. 1370. 

16. “Between the parties” : p. 1371 

17. Period of limitation : p. 1371 

18. “Last item admitted or proved” : p. 1371 

1. Legislative changes : p. 1373 

2. Scope of the Article ; p. 1373 

3. Starting point : p. 1373 

4. Contract of insurance limiting the time within 

which a suit should bo filed — Validity ; 
p, 1373 


1. Factor : p. 1374 

2. Starting point : p. 1374 


1. Legislative changes : p. 1376 

2. Scope of the Article : p. 1376 

3. Express agreement to account : p. 1378 

4. Registered agreenamt to account : p. 1380 
6. Suit for accounts : p. 1381 

6. Moveable property includes money : p. 1382 

7. Agent, who is : p. 1382 

8. Suit between members of a quondam joint 
Hindu family : p. 1384 

9. Suit against a del credere agent : p. 1384 

Lim. 122 



1930 


Aetioles 


Synopses 


10. Suit agaiust the representative of a deceased 
agent : p. 1385 

11. Suit by representative of deceased principal : 

p. 1387 

12. Starting point — General : p. 1387 

13. “Demanded and refused” : p. 1388 

14. “When the agency terminates” : general : 

p. 1390 

15. Termination by revocation of agent’s autho- 

rity ; p. 1392 

IG. Termination by the agent renouncing the 
business of the agency : p. 1393 

17. Termination by the business of the agency 

being completed : p. 1393 

18. Termination of the agency by the death of the • 
principal : p. 1394 

19. Termination of the agency by the death of the 

agent : p. 1395 

20. Burden of proof : p. 1396 

21. Duty of an agent to render proper accounts : 

p. 1396 

22. Period for which the agent is liable to render 

account : p. 1397 


90 . Other suits by principals against 
agents for neglect or misconduct. — Three 
years. — When the neglect or misconduct 
becomes known to the plaintiff. 


91 . To cancel or set aside an instru- 
ment not otherwise provided for, — Three 
years. — When the facts entitling the plain- 
tiff to have the instrument cancelled or set 
aside become known to him. 


1. Scope of the Article : p. 1398 

2. Neglect or misconduct : p. 1398 

3. Suit against agent.s ; p. 1400 

4. Starting p unt of limitation — Knowledge of 
the plaintiff : p. 1400 

5- Liability of the legal representative of a 
deceased agent : p. 1401 


1. Legislative changes : p. 1402 

2. Scope and applicability of the Article : p. 1403 

3. Cancellation or setting aside of instruments — 
General : p. 1404 

4. Alienation by Hindu widow : p. 1412 

5. Alienation by guardian : p. 1413 

6. Alienation by coparcener in joint Hindu family : 

p. 1413 

7. Alienation by lambardar : p. 1414 

8. Alienation by karnavan of Malabar tarwad ; 
p. 1414 

9. Alienation by member of Aliyasantana family : 

p. 1414 

10. Transfer by mohunt of mutt or trustee ofc 
temple : p. 1415 

11. Alienation by sonless proprietor in the Punjab: 

p. 1415 

12. Alienation by executor or administrator : 
p. 1415 

13. Alienation by Court of Wards on behalf of dis- 

qualified proprietor : p. 1416 

14. Alienation voidable under Section 53 of the 
. Transfer of Property Act : p. 1416 

15. Alienation by minor as major — Suit for posses- 

sion after majority ; p. 1417 

16. “ Instrument,” meaning of : p. 1417 

17. “ Plaintiff ” : p. 1418 

18. Disability of plaintiS — Extension of time i- 

p. 1418 

19. Onus of proof : p. 1418 

20. Starting point ; p. 1419 



AETICIiES 


Synopses 


1931 


92 . To declare the forgery of an instru- 
iTient issued or registered. — Three years. 

— When the issue or registration becomes 
known to the plaintiff. 

93 . To declare the forgery of an instrn- 
merit attempted to be enforced against the 
plaintiff. — Three years. — The date of the 
attempt. 

94 . For i^roperty which the plaintiff 
has conveyed while insane. — Three years. 

— When the plaintiff is restored to sanity, 
and has knowledge of tlie conveyance. 

95 . To set aside a decree obtained by 
fraud, or for other relief on the ground of 
fraud. — Three years, — When the fraud 
becomes known to the party wronged. 


96 . For relief on the ground of mis- 
take. — Three years. — When the mistake 
becomes known to the plaintiff’. 


97 . For money paid upon an existing 
consideration which afterwards fails. — 
Three years. — The date of the failure. 


1. Legislative changes : p. 1422 

2. Scope of the Article : p. 1422 

3. “ Issued ” : p. 1423 

4. Starting point : p. 1423 


1. Legislative changes : p. 1424 

2. Scope of the Article : p. 1424 


1. Legislative changes : p. 1427 

2. Scope of the Article : p. 1427 

3. Distinction between this Article and Section 

18 : p. 1428 

4. Cause of action for tjbe suit must be fraud * 

p. 1429 

5. Fraud, meaning of : p. 1431 

f). Setting aside decree for fraud : p. 1431 
7. Decree against shebait — Suit by successor to 
set aside : p. 1434 

B. .Fraud by Hindu widow — Suit by reversioner • 
p. 1434 

Sa.Transfer in fraud of creditors — Suit to set 
a.side : p. 1434 

9. Fraud in execution proceedings : p. 1434 

10. “ For other i^dief on the ground of fraud ” : 
p. 1435 

11. Suit for refund of money advanced on a trans- 

fer found to be fraudulent ; p, 143G 

12. Starting point : p. 143G 

13. Knowlijdge of agent is knowledge of principal : 
p. 1437 

14. Fraud by shebait — Suit by succeeding shebait 

within three years from date of knowledge ; 
p. 1438 

15. Knowledge of fraud is a question of fact • 

p. 1438 

IG. Plea of fraud : p. 1438 

17, Burden of proof : p. 1438 

18, Pica of fraud in defence : p. 1439 

19, Suit to set aside ex parte decre(! for fraud : 

p. 1440 

1. Legislative changes : p. 1441 

2. Scope of the Article : p. 1441 

3. “ Mi.stake ” : p. 1443 

4. Illustrations of suits falling within this Article: 

p. 1445 

5. Starting point : p. 1446 

1. Scope of the Article : p. 1447 

2. Suit must be for the recovery of money paid ; 

p, 1448 

3. Money must have been paid on an existing 
con.sideration : p. 1451 

4. Consideration must have afterwards failed : 

p. 1452 



1932 


Aeticles 


Synopses 


98 . To naake good out of the general 
estate of a deceased trustee the loss occa- 
sioned by a breach of. trust. — Three years. 
— The date of the trustee’s deatli, or, if 
the loss has not then resulted, the date of 
the loss. 


99 . For contribution by a party who 
has ])aid the whole or more than his share 
of the amount due under a joint decree, or 
])y a sharer in a joint estate who has paid 
the whole or more than his share of the 
amount of revenue duo from himself and 
his co-sharers. — Three years. — The date 
of the payment in excess of the •plaintiff ’s 
own share. 


lOO. By a CO- trustee to enforce against 
the estate of a deceased trustee a claim for 
contribution. — Three years. — When the 
right to contribution accrues. 


lOl, For a seaman’s wages, — Three 
years, — The end of the voyage during 
which the wages are earned. 


102 . For wages not otherwise expressly 
provided for by this schedule. — Three 
years. — When the wages accrue due. 


5. Starting point : p. 1453 

6. Money paid on a void transfer without possel^. 
.sion : p. 1454 

7. Money paid on a void transfer with delivery of 

possession : p. 1456 

8. Payment made in consideration of a voidable 

transfer, but no possession given ; p. ,1467 

9. Payment made in consideration of voidable 
transfer, possession also given : p. 1459 

10. Suit for mortgage money under Section G8 of 
the Transfer of Property Act, if one based on 
a failure of consideration : p. 1460 

11. Executory consideration, when can bo said to 

fail : p. 1461 

11a Suit on liability under Section 65, Contract 
Act : p. 1464 

12. Failure of consideration in execution sales : 
p. 1465 


1. Scope : p. 1467 

2. Loss : p. 1467 

3. “ General estate ” : p. 1468 

4. Starting point of limitation : p. 1468 


1. Legislative changes : p. 1469 

2. Scope of the Article : p. 1469 

3. Right of contribution : p. 1470 

4. Article is not exhaustive of the cases in which 
a right to contribution can be claimed : 
p. 1471 

5. “ Who has paid ” : p. 1472 

6. Deposit in Court, whether payment : p. 1473 

7. Payment of revenue, whether creates charge 

in favour of i)erson paying on shares of co- 
sharers : p. 1473 

8. Bightof contribution between joint tort-feasors: 

p. 1474 

9. Starting point ; p. 1474 


1. Scope of the Article : p. 1475 

2. Starting point : p. 1475 


1. Seaman : p. 1476 

2. Right to wages : p. 1476 

8. Remedies in respect of wages : p. 1477 
4. Starting point : p. 1477 


1. Legislalivo changes : p. 1478 

2. Scope of the Article : p. 1478 

3. Suit by archakas of temples against trustees : 

p. 1479 

4. Meaning of ‘wages’ : p. 1479 

5. Starting point : p. 1479 

0. Set-off of claim for wages : p, 1480 


I 



Articles 


Stnopses 


1933 


. 103 . By a Muhammadan for exigible I 
dower (miiajjal), — Three years. — 
When the dower is demanded and refused 
or (where, during the continuance of the 
marriage, no such demand has been made) 
when the marriage is dissolved by death or 
divorce. 


i 

I 


104 . By a Muhammadan for deferred | 

dower (miiioajjal), — ■ Three years. — 
When the marriage is dissolved by death 
or divorce. 

105 . By a mortgagor after the mort- 
gage has been satisfied, to recover surplus 
collections received by the mortgagee. — 
Three years. — When the mortgagor 
re-enters on the mortgaged property. 

106 . For an account and a sliare of j 
the profits of a dissolved partnership. — 
Three years. — The date of dissolution. 


107 . By the manager of a joint estate 
of an undivided family for contribution, in 
respect of a payment made l)y him on 
account of the estate. — • Three years. — 
The date of the payment. 

108 . By a lessor for the value of trees 
cut down by his lessee contrary to the 
terms of the lease-. — Throe 3^ ears. — 
When the trees are cut down. 


1 . Scope of the Article : p. 1481 

2. “Exigible” : p. 1482 

3. Suit by the legal representatives of the wife : 

p. 1482 

4. Suit against the representatives of the hus- 

band : p. 1483 
Ty. Starting point : p. 1483 
G. Demand and refusal ; p. 1484 

7. Divorce : p. 1485 

8. Husband, executor of wife : p. 1485 

9. Wife placed in possession for payment of dower 

— Effect : p. 148G 

10. Mortgage executed in consideration of dower 
debt : p. 148G 

11. Registered contract of dower : p. 1480 

12. Contract of dower on behalf of or in favour of 

a minor : p. 1480 

1. Scope of the Article : p. 1487 


1. Legislative changes : p. 1489 

2. Scope of the Article : p. 1489 

3. “Surplus collections,” meaning of ; p. 1490 

4. Starting point : p. 1491 


1. Legislative changes : p. 1492 

2. Scope of the Article : p. 1492 

3. There mu.st have been a partnership : p. 1493 

4. Partnership must have f)een dissolved at the 
date of suit : p. 1494 

5. The suit must be one for accounts and share of 
profits : p. 1495 

G. Settlement afbu' dissolution : p. 149G 

7, Suit for share in specific amounts received by 
one partner after dissolution : p. 1497 

8, Suit between partner and sub-partner : p. 1498 

9, Second part^nership after dissolution of first — 

Suit for account of second partnership — 
Accounts of first partnership, if can be gone 
into ; p. 1498 

10. Suit by assignee or successor of partnia' ; 
p. 1500 

Ijl. Suit against deceased partner’s heirs : p. 1500 

12. Registered partnership deed : p. 1500 

13. Starting point : p. 1500 

14. Onus of proof : p. 1501 

15. Second apjaial : p. .1501 

1. Legislative changes ; p. 1502 

2. Scope of the Article : p. 1503 

3. Starting point : p. 1503 

4. Claim barred under this Article, if can iiotake?i 

into account in adjusting equities in sub- 
sequent partition : p. 1504 

1. Scope of the Article : p. 1505 

2, Starting point : p. 1505 



1934 


Aeticles 


Synopses 


109 . For the profits of immoveable pro- 
perty belonging to the plaintiff which have 
been wrongfully received by the defendant. 
— Three years. — When the profits are 
received. 


no, For arrears of rent. — Three 
years. — When the arrears become due. 


Ill, jdy a vendor of immoveable ju-o- 
])erty for personal payment of unpaid pur- 
chase money. — Three years. — The time 
fixed for comideting the sale, or (where the 
title is accepted after the time fixed for 
completion) the date of the acceptance. 


112 . For a call by a company regis- 
tered under any Statute or Act. — Three 
years. — When ilio call is payable. 


1. Legislative history : p. 1507 • 

2. Scope of the Article : p. 1508 
2a. “Wrongfully received” : p. 1608 

3. Suits between co-owncrs for profits : p. 1510 

4. Suits for mesne profits between members of 

joint Hindu family : p. 1512 

5. Suits for profits by the cestui que trust against 
trustee de sou tort : p. 1513 

0. Suits between mortgagor and usufructuary 
mortgagee for profits : p. 1513 

7. Suits between lessor and lessee : p. 1515 

8. Dispossession of plaintiff under decree or order 

subsequently set aside — Suit for profits : 
p. 1515 

9. Suit by minor for profits : p. 1517 

10. Claim for mesne profits in suits for possession : 

p. 1518 

11. Applications for ascertainment of mesne profits : 

p. 1518 

12. Applications for profits in insolvency proceed- 
ings : p. 1520 

13. “Profits” : p. 1520 

14. “Immoveable property” : p. 1521 

15. “Belonging to the plaintiff” ; p. 1521 

16. Starting point of limitation : p. 1622 

17. Application for restitution : p. 1524 


1. Legislative history : p. 1525 

2. Suit for rent : p. 1525 

3. Rent received by one co-sharer — Suit for con- 

tribution by others : p. 1528 

4. Tenancy by sufferance — Suit for rent : p. 1529 

5. Suit for rent due under registered instrument ; 
p. 1529 

G. Arrears of rent charged over immovable pro- 
perty : p. 1532 

7. JLoases by usufructuary mortgagees — Rights of 
^parties : 1532 

8. Right to take credit for rent due, at the time 

of redemption as incident to tenure : p. 1533 

9. Suit for rent before it accrues due : p. 1533 

10. Claim for rent against sureties for lessee : 

p. 1534 

11. Starting point ; p. 1534 

12. Application of Section 19 to the Article : page 

1535 

13. Suit by minor after attaining majority, for 

rent : p. 1530 

14. Non-payment of rent by tenant for twelve 
years ; p. 1530 


1. Legislative changes : p. 1538 

2. Sco^ve of the Article ; p. 153S 

3. “Vendor” : p. 1540 

4. “ Unpaid purchase money” ; p. 1541 


1, Legislative changes ; p. 1541 

2, Scope and applicability : p. 1541 

3, Period and starting point : p. 1543 



Abticles 


Synopses 


1935 


113 . For specific pierformance of a 
contract. — Three years. — The date fixed 
for the perforiimDce, or, if no such date is 
fixed when the plaintiff has notice that 
performance is refused. 


114 . For the rescission of a contract. | 
^ — Throe years. — When the facts entitling 
the plaintiff' to have the contract rescinded | 
first become known to him. i 


115 . For compensation for the breach j 
of any contract, express or implied, not in | 
writing registered and not herein specially j 
provided for. — Three years. — When the 
contract is broken, or (where there are 
successive breaches) when the breach in 
respect of which the suit is instituted 
occurs, or (where the breach is continuing) 
when it ceases. 


1. Legislative changes : p. 1514 

2. “Specific performance of a contract” : p. 1544 

3. Suit for possession distinguished from suit for 

specific performance by giving possession ■ 
p. 1546 

4. Suit to enforce condition subsequent ; p. 1550 

5. Suit to enforce an award : p. 1551 

G. Starting point of limitation ; p. 1552 

7 . Late fixed for the performance : p. 1553 

8. “Performance is refused” : p. 1554 

9. Defences to a suit for specific iierformance : 
p. 1556 




1. Scope of the Article : p. 1560 

2. Starting point ; p. 1561 


1. Scope and applicability of the Article : p. 1562 

2. “Not in writing registered” : p. 1565 

3. “Compensation for the breach of any con- 
tract”: p. 1565 

4. Implied contract : p. 1568 

5. Suit to recover .arrears of malikana : p. 1509 

6. Suit by judgmcnt-del)tor for C()mf)onsation 
against the decree- holder for failure to certify 
payment made out of Court ; p. 1569 

7. Suit for comixinsatiou for wrongful dismissal 
from service : p. 1570 

i 8. Claim by a liquidator against the directors of a 
i limited company under Section 235 of the 
j Companies Act, 1913 : p. 1571 

I 9. Suit for commission l.iv a broker : p. 1571 
I 10. Suit fur recovery of money against a del credere 
I agent : p. 1571 

j 11. Suit based upon :ui award Viy arl)itrators : 
j P- lfi71 

12. Suit based upon a compromise decree • [). 1572 
I 13. Claim for use and occupation : p. 1572 
! 14. Claim for interest In* wav of com|iensation : 

I p. 1572 

I 15. Other suits falling under this Article : p. 1573 

16. Starting point of limitation — Orcncral : p. 1574 

17. Continuing breach ; p. 1579 

18. Successive breaches of contract : p, 1579 


Pabt VII — Six Years. 


116 . For compensation lor the breach | 
of a contract in writing registered. — Six I 
years. — When the period of limitation j 
would begin to run against a suit brought j 
on a similar contract not registered. 


1. Scope and applicability of the Article . p. 1581 

2. Suit to enforce a contract whether lies by a 

third party to the contract : p. 15H-1 

3. “Contract in writing” : p. 1584 

4. Implied contract ; p. 1585 

5. “Regi.stcred” : p. 1586 

6. “Compensation for the 'ureach of a contract”: 

p. 1587 

7. Suits for recovery of moiuyv on simple bonds 

registered : p. 1589 

8. Suits for recovery of rents and profits ; p. 1590 

9. Suit for recovery of royalty under a registered 

deed : p. 1592 



1936 


Aeticles 


Synopses 


117 . Upon a foreign judgment as 
defined in the Code of Civil Procedure, 
1908. — Six years. — Tiio date of the 
judgment. 

118 . To obtain a declaration that an 
alleged adoption is invalid, or never, in 
fact, took place. — Six years. — When the 
alleged adoption becomes known to the 
])laintiff. 


119 . To obtain a declaration that an 
adoption is valid. — Six years. — When 
the rights of the adopted son, as such, are 
interfered with. 


120 . Suit for which no period of 
limitation is provided elsewhere in this 
schedule. — Six years. — When the right 
to sue accrues. 


10. Other .suits based upou covenants in registered 

lease deeds : p. 1592 • 

11. Partnership suits : p. 1693 

12. Suits for account based upon registered contract 

of agency : p. 1593 

13. Suits for recovery of dower under a registered 
deed : p. 1594 

14. Suits based upon award : p. 1594 

15. Suits ba.sed upon covenants in registered sale 
deeds : p. 1594 

16. Suit by vendee for breach of covenant to put 

him in possession : p. 1600 

17. Suit by vendee claiming compensation under 

Section 65 of the Contract Act : p. 1600 

18. Suit upou covenant contained in a registered 

deed of exchange : p. 1601 

19. Claim for personal decree arising on regi.stcrcd 

mortgage deeds : p. 1601 

20. Starting point of limitation in claims for 
personal relief on the basis of mortgage deeds: 
p. 1605 

21. Claim for per.sonal relief in mortgage deeds not 

validly registered : p. 1607 

22. Other suits based on covenants contained in 

registered mortgage deeds : p. 1608 

23. Personal decree in suit to enforce vendor’s lien 
for unpaid purchase money : p. 1610 

24. Other suits falling under this Articde : p. 1611 

25. Claim for interest by way of damages : p. 1612 


1. Legislative changes : p. 1613 

2. Suit on foreign judgment : p. 1613 
B. “Foreign judgment”: p. 1614 

4. Starting point ; p. 1615 


1. Legislative changes : p. 1617 

2. Scope and applicability of the Article : p. 1617 

3. “Adoption”: p. 1622 

4. Starting point ; p. 1623 

5. Registration of deed of adoption,* if knowledge: 

p. 1623 

6. Minor plaintiff, if and when can be said to 

have knowledge : p. 1624 

7. Onus of proof ; p. 1624 

8. Knowledge of the nearest reversioner : p. 1625' 

9. Alienation subsequent to an adoption, if gives 

right to fresh cause of action : p. 1625 

1. Legislative changes : p. 1626 

2. Scopti and applicability of the Article ; p. 1626 

3. “Adoption”; p. 1628 

4. Starting point — ‘Interference’: p. 1628 


• 

1. Legislative changes : p. 1631 

2. Scope of the Article : p. 1632 

3. Starting point : p. 1638 ^ 

4. Suit relating to trust and management of trust 

property : p. 1640 

5. Suit for pre-emption : p. 1643 

6. Claim suit : 1643 

7. Suit to set aside sale for arrears of public, 
demand : p. 1644 

8. Suit questioning official act or order : p. 1644 



Synopses 


1937 ' 


9. Suit for compensation for land acquired : page 
1646 ♦ 


10. Suit for in junction : p. 1645 

11. Suit for declaration of right as to pro^x'rt>^ 

attached under the Criminal Procedure Code : 
p. 1647 

12. Suit for possession of moveable property : page 

1648 . 


13. Suit to recover deposit : p. 1649 

14. Suit for money due by defendant for money. 

received by him : p..l640 

15. Suit for accounts : p. 1652 

16. Suit on an administration bond : p. 1654 

17. Suit on promissory note : p, 1654 

18. Suit by attorney or vakil for costs : p. 1654 

19. Suits relating to contract of agency : p. 1654 

20. Suit to avoid a will : p. 1655 

21. Suit for construction of a will ; p. 1655 

22. Suit for declaration that decree is not binding 

or to set aside a decree : p. 1655 

23. Suit for relief on the ground of fraud : p. 1657 

24. Suit for relief on the groinid of mistake : page 

1658 

25. Suit for contribution : p. 1658 

26. Suit for refund of money paid to defendant : 

p. 1660 

27. Suit relating to partnership : p. 1660 

28. Suit for profits : p. 1661 

29. Suit for revenue assessed on land : p. 1662 

30. Suit relating to companies : p. 1663 

31. Suit for declaration : p. 1663 

32. Suit for distributive share of deceased’s pro- 
perty : p. 1674 

33. Suit for possession of, arid for removal of a 
person from, olbc.c : ]). 1674 

84. Suit by Hindu roversionors : p. 1676 

35. Suit to set aside father’s alicnatiou : p. 1678 

36. Suit impeaching alionatiim by karnavan of a 

Malabar tarwad : p. 1679 

37. Suit for joint possession : p. 1679 

38. Suit for partition ; p. 1679 

39. Suit for customary dues or for ycorniah allow- 
ance : p. 1679 

40. Suit for emoluments of hereditary ofi'ic(.‘ : page 

1680 

41. Suit to enforce, mortgage or pledge ; p. 1680 

42. Suit to enforce an award : p. 1081 

43. Suit for taxes : p. 1682 

44. Suit by creditor against alienee from devisee : 

p. 1682 

45. Suit iiy auction-purchaser for refund of pur- 
chase-money ; p. 1683 

46. Suit for restitution of conjugal rights ; ]n 16S.3 

47. Suit for dissolution of marriage : p. 1683 

48. Suit to establish exclusive right of worship ; 

p. 1684 

40. Suit to enforce Ifindn son’s pious obligation to 
pay his father’s debts : p, 1684 

50. Suit for correction of, or for declaration as to 
entry in, Kecord of Eights : p. 1686 

51. Suit for damages : p. 1688 

52. Suit for money undca’ Section 66 of the Trans- 

fer of Property Act : p. 1689 



1038 


Articles 


SXNOPSES 


Part vIII — Twelve Years. 


121 . To avoid incumbrances or under- 
tenures in an entire estate sold for arrears 
of Government revenue, or in a patni taluk 
or other saleable tenure sold for arrears of 
rent. — Twelve years. — When the sale 
become?s final and conclusive. 


122 . Upon a judgment obtained in 
British India, or a recognisance. — Twelve 
years. — The date of the judgment or 
recognisance. 


1. Scope of the Article : p. 1690 

2. “Incumbrances” : p. 1692 

3. Undcr-tenuro : p. 1694 

4. “Entire estate” : p, 1694 

5. Who can sue to avoid incumbrances or under- 
tenures : p. 1694 

6 . Starting point : p. 1695 


1 . Scope of the Article : p. 1696 

2 . Suit on judgment must be against parties 

thereto or their representatives : p, 1699 

3. “Judgment” meaning of ; p. 1699 

4. “Obtained in British India” : p. 1699 

5. “Recognisance” : p. 1700 

6 . Extension of period of limitation ; p. 1700 

7. Starting point of limitation ; p. 1700 


123 . For a legacy or for a share of a I l. Legislative changes : p. 1701 

residue bequeathed by a testator, or for a 2. Scope of the Article ; p. 1702 

distributive share of the property of an 3. Ap^ioahility^of the Article to administcatiou 

intestate. — Twelve years. — When the i. Suit txitlvcen eo-heics for share o£ iuhetitanca; 

legacy or share becomes payable or deli- p. 1703 

veralde. "'>• Suit by Hindu reversioners : p. 1707 

6. Suit by heir against person in wrongful posses- 

sion : p. 1707 

7. Suit for accounts against executor : p. 1703 

8. Executor, if a trustee within the meaning of 
Section 10 : p. 1709 

9. “Legacy” : p. 1709 

10. “Distributive share”: p. 1710 

11. Starting point : p. 1711 

12. Application of Section 20 to suits for legacy : 
p, 1712 

13. Applicability of Section 6 to suits under the 

Article : p. 1713 

124 . For possession of an hereditary 1. Legislative changes : p. 1714 
oflice. — Twelve years. — When the defon- 

dant takes possession of the oliice adversely 4, Hereditary office : p. 1717 

to the plaintiff. Explanation : — An here- 5. Article applies only to suits for possession of 

ditary office is possessed when the profits fke office : p. 1719 

thereof are usually received, or (if there 6 . Defendant must have been in possession 
* \ I ,, T .• ,, - adversely to plaint] S : p. 1721 

aie no piofitsj when the duties tliereof are 7 ^ Tacking of predecessor’s possession : p. 1722 
usually performed. 8. Explanation : p. 1722 

9. Co-trustees and adverse possession : p. 1723 

10. Defendant obtaining letters of administration 

as heir to the office cannot plead limitation 
against real heir : p. 1724 

11. Suit for property attached to office : p. 1724 

12. Suit for office and property attached thereto, 

based on title by adoption : p. 1726 

13. Starting point : p. 1727 

14. Section 28 and this Article : p. 1727 ^ 

15. Bar against officeholder will bar his succes- 
.sors also : p. 1727 


1 



Articles 


Synopses- 


1939 


125 . Suit during tho life of a Hindu 
or Muhammadan female by a Hindu or 
]\lLihammadan who, if the female died at 
tliG date of instituting the suit, would be 
entitled to the possession of land, to have 
an alienation of such land made by the 
female declared to be void except for her 
life or until her re-marriage. — Twelve 
years. — The date of the alienation. 


126 . By a Hindu governed by the 
law of the Mitakshara to set aside his 
lather’s alienation of ancestral property, — 
Twelve years. — When the alienee takes 
possession of the property, 


127 , By a person excluded from joint | 
family property to enforce a right to share ! 
therein. — Twelve years, — When the • 
exclusion l.ecomes knowir to the plaintiff, i 


i 1. Legislative changes ; p. 17:30 
i 2. Scope of the Article ; p. 1730 

3. Conditions for tho applicabilitv of the Article ; 

p. 1732 

4. “Hindu female” : p. 1733 

5. “By a Hindu or Muhammadan”: p. 17:33 

6. Right of reversioners to challenge an alienation 

made by a limited female owner : p. 1734. 

7. A declaratory suit by the reversioner is a repre- 

sentative suit : p. i735 

8. Suit by a remote reversioner — Applicability of 

the Article : p. 1730 

9. Who may bring a declaratory suit : p. 1738 

10. Suit by an adopted son : p. 1733 

11. Legal disabilitv of a reversioner : p. 1739 

12. “Land”: p. 1739 

13. Alienation, meaning of : p. 1739 

14. “Made by the female”: p. 1741 

15. Alienation made by a female liy way of mort- 

gage : p. 1742 

IG. Alienation by the guardian of a minor : page 
1743 

17. Alienation made by a female in the Punjab : 
p. 1743 

18. Limitation runs from the date of the aliena- 

tion : p. 1743 

19. Relief in declaratory suit dependent upon 

another relief which is time-l)}irred : j). 1744 

1. Legislative changes : p. 1745 

2. Essentials for the applicability of the Article ; 
p. 1740 

3. “By a Hindu governed by the law of the 

Mitakshara” : p. 1740 

4. “To set aside” : p. 1747 

5. “His father’.s alienation” : p. 1747 

0. Alienation ; p. 1749 

7. Ancestral pro}X^rty : p. 1749 

8. “Takes possession” ; p. 1750 

9. Starting point : p. 1750 

10. Effect of failure to sue within twelve year,':, ; 
p. 1751 

1. Legislative changes : p. 1752 

2. Scope of the Article ; p. 1754 

3. “Person” does not include a stranger ; p. 1755 

4. “Joint family property” : p. 1756 

5. Presumption as to joint famih' property : 
p. 1759 

0. Partition of joint family property : p. 1761 

7. Muhammadans — Applicability of the Article 

to a suit by : p. 1764 

8. Burmese Buddhists — Applicaliility of the 
Article to a suit by ; p. 1764 

9. Conversion of a co-parcener to alien faith 

p. 1704 

10. Debts realised after separation of the joint 

family : p, 1705 

11. Exclusion : p. 1705 

12. Exclusion — Onus of proof : p. 1770 

13. “To enforce a right to share” : p. 1771 

14. Suit to re-opon i)artition : p. 1772 

15. Starting point of limitation : p. 1772 

16. Suit by a minor : p. 1773 

17. Section 28 and this Article : p. 1774 



1940 


Abticles 


Synopses 


128 . By a Hindu for arrears of main- 
tenance. — Twelve years. — When the 
arrears are payable. 

129 . By a Hindu for a declaration of 
his right to maintenance. — Twelve years. 
— When the right is denied. 


130 . For the resumption or a.ssess- 
ment of rent-free land. — Twelve years. — 
^Vhen the riglit to resume or assess the 
land first accrues. 


131 . To establish a periodically re- 
curring right. — Twelve years. — When 
the plaintiff is first refused the enjoyment 
of the right. 


132 * To enforce payment of money 
charged upon immoveable pro»>erty. 

Explanation , — For the purposes of this 
Article — 

(a) the allowance and fees respectively 
called malikana, and haqqs, 

(h) the value of any agricultural or other 
produce the right to receive w'hich is 
secured by a charge upon immoveable iiro- 
perty, and 

( c) advances secured by mortgage by do- 
XK)sit of title deeds, 

shall be deemed to be money charged 
upon immoveable property. 

— * Twelve years. — 

' When the money sued for becomes due. 


I 


Articles 128 & 129. 

1. Legislative changes : p. 1775 

2. Scope of the Articles : p. 1775 

3. Article 128 distinguished from Article I'^O ' 
p. 1776 

4. “By a Hindu” : p. 1776 

5. Arrears of maintenance : p. 1777 

6. Right to maintenance : p. 1779 

7. “When the right is denied” : p. 1779 


1. Scope of the Article : p. 1780 

2. Right first accrues : p. 1781 

3. Right of resumption of land : p. 1781 

4. Denial of liability to assessment : p. 1782 

5. Effect of bar under this Article : p. 1783 

6. Revenue sale : p. 1784 

7. Suits by Government : p. 1784 

1. Legislative changes : p. 1785 

2. Scope of the Article : p. 1785 

3. Suit for recovery of arrears of payments perio- 

dically due : 1786 

4. Suit against co-sharcr or rival claimant of 

right ; p. 1788 

5. “Periodically recurring right”: p. 1789 

6. Right to turn of worship : p. 1791 

7. Suit for enhancement of rent, etc.: p. 1791 

8. Right to mainterianco : p. 1792 

9. Starting point of limitation : p. 1792 

1. Legislative changes : p. 1796 

2. Scope of the Article : p. 1797 

3. “To enforce payment”; p. 1800 

4. “Charged”: p. 1801 

5. Suit to enforce a charge created by tlecree : 

p. 1802 

6. Suit on charge created by award : p. 1802 

7. Suit to enforce vendor’s lien : p. 1802 

8. Suit to enforce charge in other eases : p. 1803 

j 9. Mortgage by a liiudu father — Suit against 
sons to enforce pious obligation : p. 1804^ 

10. One mortgagor paying off mortgage — Suit for 
contribution against co-mortgagor : p. 1804 

11. Suit against substituted security : p. 1806 

12. Claim for interest due under mortgage: p. 1809 

13. Suit against surety for mortgagor : p. 1810 

14. Suit to enforce right obtained by subrogation : 

p. 1810 

15. Renewal of mortgage — Suit on renewed mort- 

gage : p. 1811 

16. Person interested not made party to mortgage 

suit — Subsequent suit against him : p. 1812 

17. Suit against trespasser : p. 1812 

18. Suit for personal decree : p. 1813 

19. Immovable property : p, 1813 

20. Explanation clause (a) : p. 1814 

21. Explanation clause (b) : p. 1815 

22. Explanation clause (c) : !>. 1816 

23. “Wheu the money sued for becomes due”: page 

1816 

24 . Mortgage for a term certain with default 

clause — Starting point : p. 1819 



Aeticles 


Synopses 


1941 


133< [Omitted by Section 3 of the 
Indian Limitation (Amendment) Act (1 
’of 1929.)] 

134. To recover i)ossession of immove- 
able property conveyed or bequeathed in 
trust or mortgaged and afterwards trans- 
ferred by the trustee or mortgagee for a 
valuable consideration. — Twelve years. — 
When the transfer becomes known to the 
plaintiff. 


134A. To set aside a transfer of 
I immoveable property comprised in a Hindu, 
I Muhammadan or Buddhist religious or 
I cliaritable endowment, made by a manager 
thereof for a valuable consideration. — 
' Twelve years. — When the transfer be- 
comes known to the plaintiff. 


134B. By the manager of a Hindu, 
Muhammadan or Buddhist religious or 
charitable endowment to recover posses- 
sion of immoveable property comprised in 
the endowment which has been transferred 
by a previous manager for a valuable consi- 
^deration. — Twelve years. — The death, 
designation or removal of the transferor. 


25. Suspension or revival of cause of action: p. 1822 

26. Failure to sue on mortgage in time — Effect 
of p. 1822 

27. Claim by mortgagee disallowed — Suit to 

enforce mortgage : p. 1823 


1. Legislative changes : p. 1825 

2. Scope of Article : p. 1827 

3. “Suit to recover posses.sion”; p. 1828 

4. “Convej^ed or bequeathed in trust”: p. 1828 

5. Property comprised in Hindu, Muhammadan 
or Buddhist religious or charitable endow- 
ment : p. 1829 

6. Section 10 and Article 134 : p. 1832 

7. Transfer must be for a valuable consideration : 
p. 1832 

8. Transfer — “Valid transfer”: p. 1832 

9. Transfer, if includes execution sale : p. 1833 

10. Good faith : p. 1834 

11. Nature of transfer by mortgagee contemplated 

by Article : p. 1837 

12. Transferee getting possession subsequent to 

transfer — Effect : p. 1839 

13. “Mortgagee”: p. 1840 

14. Mortgage, if should be one with possession : 
p. 1842 

15. Mortgagee transferring but subsequently getting 
re-transfer — Effect : p. 1843 

16. Starting point of limitation : p. 1844 

17. Time for redemption by mortgagor not ripe at 

date of transfer by mortgagee — Limitation 
for mortgagor's suit against transferee : page 
1844 ‘ 

18. Adverse possession against mortgagee, whether 
adver.s<j possesvsion against mortgagor ; p. 1844 

19. Mortgagor’s estate in the hands of a limited 
owner at the time of transfer by mortgagee — 
Suit by person succeeding to estate on termi- 
nation of limited estate : p. 1845 


ARTICLES 134 A, 134 B & 134 C 

1. Legislative changes : p. 1847 

2. Scope of Articles : p. 1847 

3. Retrospective effect of Articles : p. 1847 

4. Suits V)y por.sons interested in the endowment 

to set aside alienation of endowment property 
(Article 134 A) : p 1848 

5. Suit by manager of Hindu, etc. religious or 
charitable endowment for possession of im- 
movable property transferred by a previous 
manager {Article 134 B) ; p. 1848 

6. “Manager”: p. 1851 

7. Transferred for valuable consideration : page 

1852 

8. Sale in execution of decree against manager — 

Suit for recovery of po.ssession from auction- 
purchaser : p. 1852 

9. “Death, resignation or removal of the trans- 
feror” (Article 134 B) : p. 1853 

10, Acquisition of prescriptive title by alienee : 
p. 1854 
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Articles 


Steopses 


134C. By the manager of a Hindu, 
Muharnma,dan or Buddhist religious or 
charitable endowment to recover possession 
of moveable property comprised in the 
endowment which has been sold by a 
previous manager for a valuable consider- 
ation. — Twelve years. — The death, 
resignation or removal of the seller. 

135. Suit instituted in a Court not 
established by Eoyal Charter by a mort- 
gagee for possession of immoveable property 
mortgaged. — Twelve years. — When the 
mortgagor’s right to possession determines. 


136. By a purchaser at a private sale 
for possession of immoveable property sold 
when the vendor was out of possession at 
the date of the sale. — Twelve years. — 
When the vendor is first entitled to posses- 
sion. 


137. Like suit by a purchaser, at a 
sale in execution of a decree, when the 
judgment- debtor was out of possession at 
the date of the sale. — Twelve years. — 
When the judgment-debtor is first entitled 
to possession. 


138. Like suit by a purchaser at a 


! 


sale in execution of a decree, when the 
judgment-debtor was in possession at the 
date of the sale. — Twelve years. — The 
date when the sale becomes absolute. 



1. Legislative changes ; p. 1855 

2. Scope of the Article : p. 1856 

3. Suit must be for possession : p, 1857 

4. Suit for possession if one for specific pcrfor. 

mance of contract : p. 1857 

5. Suit against persons claiming through mort- 
gagor : p. 1857 

6. Suit by puisne mortgagee against prior mort- 

gagee and mortgagor for redemption and 
possession : p. 1858 

7. Starting point : p. 1858 

8. Effect of acknowledgment or part payment * 

p. 1860 

9. Mortgage by conditional sale : p. 1860 

1. Legislative changes : p. 1862 

2. Scope of the Article : p. 1862 

3. “When the vendor was out of possession”: 
p. 1863 

4. Suit against vendor who subsequently gets 

possession : p. 1864 

5. Suit by purchaser from Government : p. 1864 

6. Starting point of limitation : p. 1865 

7. Onus of proof : p. 1860 

1. Legislative changes : p. 1867 

2. Scope of the Article : p. 1867 

3. Suit must be for possession of immovable pro- 

perty : p. 1868 

4. “Purchaser at a sale in execution of a decree”: 

p. 1868 

5. Judgment-debtor must be. out of possession 

date of sale : p. 1868 

6. Starting point of limitation : p. 1869 

7. Effect of symbolic delivery of possession : pag( 

1870 

8. Burden of proof : p, 1871 

1. Legislative changes : p. 1872 

2. Scope of the Article : p, 1873 

3. “Like suit” : p. 1873 

4. Suit must be for possession : p. 1874 
6. “Purchaser” : p. 1874 

6. Judgment-debtor must be in possession at date 

of sale : p. 1875 

7. Article only applies where the auction-pur- 
chaser has never obtained possession under 
the sale : p. 1875 

8. Effect of symbolic delivery of possession : 

p.1875 

9. Article only applies to suits against judgment- 

debtor and persons deriving title from him : 
p. 1877 

10. Starting point of limitation : p. 1878 

11. Burden of proof : p. 1878 



Articles 


Synopses 
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139 . By a land -lord to recover posses- 
sion from a tenant. — Twelve years. — 
When the tenancy is determined. 


140 . By a remainderman, a rever- 
sioner (other than a landlord) or a devisee, 
for possession of immoveable property. — 
Twelve years. — When his estate falls into 
possession. 


1. L'jgislative changes : p. 1880 

2. Scope of the Article : p. 1880 

3. This Article and Article 143 : p. 18S1 

4. Relationship of landlord and tenant must have 

existed between the parties ; p. 1882 
4a. “Landlord”: p. 1882 
4b. “Tenant”: p. 1883 

5. The plaintiff must be a landlord : p. 1884 
5a. “When the tenancy is determined”: p. 1885 

6. Determination by efflux of time : p. 1887 

7. Determination by notice to quit : p. 1888 

8. Determination by surrender : p, 1889 

9. Determination by forfeiture : p. 1889 

10. Determination by abandonment : p. 1891 

11. Effect of bar under Article : p. 1892 

12. Nature of tenant’s possession during tenancy : 

p. 1892 

13. Nature of tenant’s possession after determina- 

tion of tenancy : p. 1898 

14. Tenancy right can be acquired by adverse 
possession ; p. 1900 

15. Special or local Act : p. 1901 
10. Tenancy at will : p. 1901 

17. Permanent tenancy ; p. 1902 

18. Possession under void lease : p. 1902 

19. Encroachment by tenant : p. 1903 

20. Onus of proof : p. 1905 

21. Pleading ; p. 1900 

22. Suit against third party getting into possession 
during tenancy — Limitation : p. 1900 

1. Legislative changes : p. 1907 

2. Scope of Article : p. 1907 

3. “Remainderman”; p. 1909 

4. “Reversioner” : p. 1910 

5. Suit by landlord for possession : p. 1912 

6. Article applies also to suit by successor of 
remainderman, etc. ; p. 1913 

7. Suit must be for possession of immovable pro- 
perty : p. 1913 

8. Starting point of limitation : p. 1913 

9. Burden of proof : p. 1914 








